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AMENDMENT 



ACT ESTABLISHING THE UNITED STATES CIRCUIT 
COURTS OP APPEALS. 



INJUNCTION— INTERLOCUTORY DECREE— APPEAL 

[Public— No. 54] 

An act to amend the act entitled "An act to establish circuit courts of appeals 
and to define and regulate in certain cases the jurisdiction of the courts of 
the United States, and for other purposes/' approved March third, eighteen 
hundred and ninety-one. 

Be it enacted by the Senate and House of Representatives of the 
United States of America in Congress assembled, That the seventh 
section of the act of congress entitled "An act to establish circuit 
courts of appeals and to define and regulate in certain cases the 
jurisdiction of the courts of the United States, and for other pur- 
poses," approved March third, eighteen hundred and ninety-one, 
be, and the same is hereby, amended to read as follows: 

"That where, upon a hearing in equity in a district court or a 
circuit court, an injunction shall be granted, continued, refused, 
or dissolved by an interlocutory order or decree or an application 
to dissolve an injunction shall be refused in a case in which an ap- 
peal from a final decree may be taken under the provisions of this 
act to the circuit court of appeals, an appeal may be taken from 
such interlocutory order or decree granting, continuing, refusing, 
dissolving, or refusing to dissolve an injunction to the circuit 
court of appeals: Provided, That the appeal must be taken within 
thirty days from the entry of such order or decree, and it shall take 
precedence in the appellate court; and the proceedings in other 
respects in the court below shall not be stayed unless otherwise 
ordered by that court during the pendency of such appeal: And 
provided further, That the court below may in its discretion re- 
quire as a condition of the appeal, an additional injunction bond." 
Approved, February 18, 1895. 

66 P. (iii) 
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ORDER OF COURT. 



UNITED STATES CIRCUIT COURT OP APPEALS. 
Tbird Circuit. 

Ordered that, except upon special allowance by the court or a 
judge, no cause shall be placed on the docket for argument unless 
the transcript shall have been filed with the clerk, under rule 23, at 
least 10 days before the first day of the term. 

March 18, 1895. BY THE COURT. 



AMENDMENTS TO RULES 

OF THE 

UNITED STATES CIECUIT COURTS OF APPEALS. 



Second Circuit. 

Bules in Admiralty. 
XIX. 

[The portion of the rule in brackets was added by amendment October 5, 

1892. Otherwise the rule reads as originally adopted.] 

WHAT GENERAL RULES SHALL BE DEEMED ADMIRALTY RULES. 

The following of the general rules of this court, and no others, shall 
be deemed admiralty rules, viz.: Rules 3, 4, 5, 6, 7, 9, 11, 12; section 
4 of rule 14; rules 15, 16, 17, 18, 19, 20, 21, 22; amended rule 23; 
[section 5 of rule 24;] rules 25, 26, 27, 28, 29; section 4 of rule 30; 
rules 31, 32, and 34. 

Fifth Circuit. 
82. 

[The portion of the rule In brackets was added by amendment January 16, 

1893. Otherwise the rule reads as originaUy adopted.] 

MANDATE. 

In all cases finally determined in this court, a mandate or other 
proper process in the nature of a procedendo shall be issued, on the 
66 p. (iv) 
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COURT RULES. V 

\ 

order of this court, to the court below, for the purpose of informing 
such court of the proceedings in this court, so that further proceed- 
ings may be had in such court as to law and justice may appertain: 
[provided, that in all cases entitled to precedence in this court under 
section 7 of the act approved March 3, 1891, the mandate or other 
proper process may be issued by the clerk after the expiration of 
seven days from the date of the rendition of the decree of this court, 
unless otherwise ordered by the court or one of the judges thereof]. 

\ ORDER OF COURT. 

[The following order was entered June 23, 1892:] 

It is ordered that, whenever a full court of three judges shall not 
be made up by the attendance of the associate justice of the supreme 
court assigned to the circuit and the circuit judges, so many of the 
district judges in the order of seniority of their respective commis- 
sions, and qualified to sit, as may be necessary to make up a full 
court of three judges, are hereby designated and assigned to sit in 
this court: provided, however, that the court may at any time, by 
particular assignment, designate any district judge to sit as afore- 
said. 

' Sixth Circuit. 

Rule 3 is hereby amended by adding thereto the following: 

3. 

"For good cause shown, on motion of either party, the court may 
advance any cause upon the docket to be heard at any session, 
whether calendar or otherwise, even though the time permitted 
under the rules for the filing of briefs may not have expired at the 
day set for hearing. Such motions for the advancement of causes 
will only be heard by the court upon five days previous notice to 
opposing counsel." 

Adopted and promulgated, Tuesday, April 2, 1895. 



[The portion of the rule in brackets was added by amendment, June 22, 
1893. Otherwise the rule reads as originally adopted.] , 

PARTIES NOT READY. 

L Where no counsel appears, and no brief has been filed for the 
plaintiff in error or appellant, when the case is called for trial the 
defendant may have the plaintiff called, and the writ of error or ap- 
peal dismissed. 

2. Where the defendant fails to appear when the case is called 
for trial, the court may proceed to hear an argument on the part of 
the plaintiff, and to give judgment according to the right of the case. 

3. Wh6n a case is reached in the regular call of the docket, and 
there is no appearance for either party, the case shall be dismissed 
at the cost of the plaintiff. 

ft. All causes shall stand for hearing when the time allowed for 
printing the records and the briefs of both parties shall have expired: 
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Vi COUKT RULES. 

provided, however, that causes may be heard when the records and 
briefs therein are printed, though the time allowed for printing 
records and briefs may not have expired.] 

24. 

[The portion of the rule in brackets was added by amendment June 22, 1893. 
Otherwise the rule reads as originally adopted.] 

BRIEFS. 

/ 
[1. The counsel for the plaintiff in error shall file with the clerk of 
this court within twenty-five days after the filing of the printed 
copies of the record, as required in rule 23, as amended, twenty 
copies of a printed brief, one of which shall, on application, be fur- 
nished to each of the counsel engaged upon the opposite side.] 
2. This brief shall contain, in order here stated: 

(1) A concise abstract or statement of the case, presenting suc- 
cinctly the questions involved, in the manner in which they are raised. 

(2) A specification of the errors relied upon, which, in cases 
brought up by writ of error, shall set out separately and particu- 
larly each error asserted and intended to be urged; and, in cases 
brought up by appeal, the specification shall state, as particularly as 
may be, in what the decree is alleged to be erroneous. When the 
error alleged is to the admission or to the rejection of evidence, the 
specification shall quote the full substance of the evidence admitted 
or rejected. When the error alleged is to the charge of the court, 
the specification shall set out the part referred to totidem verbis, 
whether it be in instructions given or in instructions refused. 
When the error alleged is to a ruling upon the report of a master, the 
specification shall state the exception to the report and the action 
of the court upon it 

(3) A brief of the argument, exhibiting a clear statement of the 
points of law or fact to be discussed, with a reference to the pages 
of the record and the authorities relied upon in support of each 
point When a statute of a state is cited, so much thereof as may 
be deemed necessary to the decision of the case shall be printed at 
length. 

[3. The counsel for a defendant in error or an appellee shall file 
with the clerk twenty printed copies of his brief, within forty days 
after the filing of the printed record, as required by rule 23, as 
amended.] 

4. When there is no assignment of errors, as required by sec- 
tion 907 of the Revised Statutes, counsel will not be heard, except 
at the request of the court; and errors not specified according to 
this rule will be disregarded; but the court, at its option, may 
notice a plain error not assigned or specified. 

5. When, according to this rule, a plaintiff in error or an appel- 
lant is in default, the case may be dismissed on motion; and, when 
a defendant in error or an appellee is in default, he will not be 
heard, except on consent of his adversary, and by request of 'the court 

6. When no counsel appears for one of the parties, and no printed 
brief or argument is filed, only one counsel will be heard for the 
adverse party; but, if a printed brief or argument is filed, the ad- 
verse party will be entitled to be heard by two counsel. 
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29. 

[Amendment adopted June 22, 1893.] 

REHEARING. 

A petition for rehearing after judgment can be presented only 
within thirty days after such judgment, and not later, unless by 
special leave granted during such thirty days; and must be printed, 
and briefly and distinctly state its grounds, and be supported by cer- 
tificate of counsel; and will not be granted or permitted to be ar 
gued unless a judge who concurred in the judgment desires it, and 
a majority of the court so determines. 

32. 

[The portion of the rule in brackets was added by amendment June 22, 
1893. Otherwise the rule reads as originally adopted.] 

MANDATE. 

In all cases finally determined in this court, a mandate or other 
proper process in the nature of a procedendo shall be issued, on the 
order of this court, to the court below, for the purpose of informing 
such court of the proceedings in this court, so that further proceed- 
ings may be had in such court as to law and justice may apper- 
tain. [Such mandate shall not issue until time has elapsed for filing 
a petition to rehear as defined by rule 29; and no mandate or othe 
process of procedendo shall issue when a petition to rehear is pend- 
ing, unless specially ordered.] 

35. 

[This additional rule was adopted June 22, 1803.] 

TESTIMONY IN ADMIRALTY CASES AFTER APPEAL. 

In admiralty appeals no testimony shall be taken except under a 
commission issued from this court to a clerk of a United States 
court or a United States commissioner, by direction of the court, the 
circuit justice, or either circuit judge, qualified to sit on appeal in 
said case, after cause shown to such court, justice, or judge that such 
evidence is material and necessary, and could not by due diligence 
have been produced at the original hearing. Such testimony shall 
be taken only upon interrogatories settled by such court, justice, or 
judge, upon at least ten days' previous notice to the opposing party 
or his attorney (accompanied with a copy of the proposed interroga- 
tories), and upofi cross interrogatories to be settled at the same time 
after five days' previous notice of the same, with copy thereof, to be 
served upon counsel offering testimony. 
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FEDERAL REPORTER, VOLUME 66. 

JUDGES 



OF THB 



UNITED STATES CIRCUIT COURTS OF APPEALS AND THE 
CIRCUIT AND DISTRICT COURTS. 



FIRST CIRCUIT. 

Hoir. HORACE GRAY, Circuit Justice. 

Hon. LE BARON B. COLT. Circuit Judge. 

Hon. WILLIAM L. PUTNAM, Circuit Judgb. 

Hon. NATHAN WEBB, District Judge, Maine. 

Hon. EDGAR ALDRICH, District Judgb, Nbw Hampshire. 

Hon. THOMAS L. NELSON. District Judgb, Massachusetts. 

Hon. GEORGE M. CARPENTER, District Judge. Rhode Island. 



SECOND CIRCUIT. 

Hon. HENRY B. BROWN, Circuit Justice. 
Hon. WILLIAM J. WALLACE, Circuit Judge. 
Hon. E HENRY LACOMBE, Circuit Judge. 
Hon. NATHANIEL SHIPMAN, Circuit Judge. 
Hon. WILLIAM K. TOWNSEND, District Judge. Connecticut. 
Hon. ALFRED C. COXE, District Judge, N. D. New York. 
Hon. ADDISON BROWN, District Judge, & D. New York. 
Hon. CHARLES L. BENEDICT, District Judge, E. D. New Yore, 
Hon. HOYT H. WHEELER, District Judge, Vermont. 
60 f. (iz) 
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JUDGES OF THE COURTS. 



THIRD CIRCUIT. 

Hon. GEORGE SHIR AS, Jr., Circuit Justice. 

Hon. MARCUS W. ACHESON. Circuit Judge. 

Hon.. GEORGE M. DALLAS. Circuit Judge. 

Hon. LEONARD E. WALES, District Judqb, Delaware 

Hon. EDWARD T. GREEN, District Judge, New Jkrset. 

Hon. WILLIAM BUTLER. District Judge. E. D. Pennsylvania. 

Hon. JOSEPH BUFFINGTON. District Judge, W. D. Pennsylvanu. 



FOURTH CIRCUIT. 

Hon. MELVTLLE W. PULLER. Circuit Jihtics. 

Hon. NATHAN GOPF, Circuit Judge. 

Hon. CHARLES H. SIMONTON, Circuit Judge. 

Hon. THOMAS J. MORRIS, District Judge. Maryland. 

Hon. AUGUSTUS S. SEYMOUR, District Judge, E. D. North Carolina. 

Hon. ROBERT P. DICK, District Jcdge, W. D. North Carolina. 

Hon. WILLIAM H. BRAWLEY, District Judge. E. and W. D. South Caro- 
lina. 

Hon. ROBERT W. HUGHES, DfsTRiCT Judge. E. D. Virginia. 

Hon! JOHN PAUL, District Judge, W. D. Virginia. 

Hon. JOHN J. JACKSON, District Judge. West Virgucia. 



FIFTH CIRCUIT. 

Hon. EDWARD D. WHITE. Circuit Justice. 

Hon. DON A. PARDEE. Circuit Judge. 

Hon. A. P. McCORMICK, Circuit Judge. 

Hon. JOHN BRUCE, District Judge. M. and N. D. Alabama. 

Hon. HARRY T. TOULMIN, District Judge. S. D. Alabama. 

Hon. CHARLES SWAYNE, District Judge, N. D. Florida. 

Hon. JAMES W. LOCKE. District Judge. S. D. Florida. 

Hon. WILLIAM T. NEWMAN, District Judge, N. D. Georgia. 

Hon. EMORY SPEER, District Judge, S. D. Georgia. 

Hon. CHARLES PARLANCE, District Judge, E. D. Louisiana. 

Hon. ALECK BOARMAN, District Judge. W. D. Louisiana. 

Hon. HENRY C. NILES, District Judge, N. and S. D. Mississippl 

Hon. DAVID E. BRYANT, District Judge. E. D. Texas. 

Hon. JOHN B. RECTOR, District Judge, N. D. Texas. 

Hon. THOMAS S. MAXEY, District Judge, W. D. Tat a*. 
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SIXTH CIRCUIT. 

Hon. HOWELL E. JACKSON, Circuit Justice. 

Hon. WILLIAM H. TAFT, Circuit Judge. 

Hon. HORACE H. LURTON, Circuit Judge. 

Hon. JOHN WATSON BARR, District Judge, Kentucky. 

Hon. HENRY H. SWAN, District Judge, E. D. Michigan. 

Hon. HENRY F. SEVERENS, District Judge, W. D. Michigan. 

Hon. AUGUSTUS J. RICKS, District Judge, N. D. Ohio. 

Hon. GEORGE R. SAGE, District Judge, a D. Ohio. 

Hon. CHARLES D. CLARK, District Judge, E. and M. D. Tennessee. 1 

Hon. D. M. KEY, District Judge, E. and M. D. Tennessee. 2 

Hon. ELI S. HAMMOND, District Judge. W. D. Tennessee. 

SEVENTH CIRCUIT. 

Hon. JOHN M. HARLAN, Circuit Justice. 

Hon. WILLIAM A. WOODS, Circuit Judge. v 

Hon. JAMES G. JENKINS, Circuit Judge. 

Hon. JOHN W. 8HO WALTER, Circuit Judge.' 

Hon. PETER S. GROSSCUP, District Judge, N. D. Illinois. 

Hon. WILLIAM J. ALLEN, District Judge, S. D. Illinois. 

Hon. JOHN H. BAKER, District Judge, Indiana. 

Hon. WILLIAM H. SEAMAN. District Judge. E. D. Wisconsin; 

Hon. ROMANZO BUNN, District Judge, W. D. Wisconsin. 

EIGHTH CIRCUIT. 

Hon. DAVID J. BREWER, Circuit Justice. 

Hon. HENRY C. CALDWELL, Circuit Judge. 

Hon. WALTER H. SANBORN, Circuit Judge. 

Hon. AMOS M. THAYER, Circuit Judge. 

Hon. JOHN A. WILLIAMS. District Judge. E. D. Arkansas. 

Hon. ISAAC C. PARKER, District Judge, W. D. Arkansas. 

Hon. MOSES HALLETT, District Judge, Colorado. 

Hon. OLIVER P. SHIRAS, District Judge, N. D. Iowa. 

Hon. JOHN S. WOOLSON, District Judge, a D. Iowa. 

Hon. CASSIU8 G. FOSTER, District Judge. Kansas. 

Hon. RENSSELAER R. NELSON, District Judge. Minnesota. 

Hon. HENRY & PRIEST. District Judge, E. D. Missouri. 

Hon. JOHN F. PHILIPS, District Judge, W. D. Missouri. 

Hon. ELMER S. DUNDY, District Judge. Nebraska. 

Hon. ALFRED D. THOMAS, District Judge, North Dakota. 

Hon. ALONZO J. EDGERTON. District Judge. South Dakota, 

Hon. JOHN A. RINER, District Judge, Wyoming. 

1 Commissioned January 21, 1895. 

'Resigned January 21, 1805. 

•Commissioned March 1, 1895. 
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NINTH CIRCUIT 

How. STEPHEN J. FIELD, Circuit Justice. 

Hok. JOSEPH McKENNA, Cibcuit Judge. 

How. WILLLAM B. GILBERT, Circuit Judge. 

Hon. ER8K1NE M. BOSS, Cibcuit Judge. 4 

Hon. WM. W. MORROW, District Judge, N. D. California. 

How. ERSKINE M. ROSS, District Judge, S. D. California. « 

How. OLIN WELLBORN, DrgTKicT Judge. S. D. California. 8 k 

Hon. HIRAM KNOWLES, District Judge. Montana. \ 

Hon. CORNELIUS H. HANFORD. District Judge, Washington. A 

Hon. THOMAS P. HAWLEY, District Judge. Nevada. * J 

Hon. CHARLES B. BELLINGER, District Judge. Oregon. i 

Hon. JAMES H. BEATTY, District Judge. Idaho. 

Hon. WARREN TRUITT, Distbict Judge, Alaska. 

* Commissioned Circuit Judge February 22, 1895. 

•Commissioned March 1, 1885. 
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CASES 

ARGUED AND DETERMINED 



'vie » t 



UNITED STATES CIRCUIT COURTS OF APPEALS AND THE 
CIRCUIT AND DISTRICT COURTS. 



CRAJBTREE v. McCURTAiN 

(Circuit Court of Appeals, Eighth Circuit January 25, 1S05.) 

No. 3(>5. 

Practice— Motion for Reahgumkkt— Diligence. 

Where a standing order of the circuit court of appeals directs that 
mandates upon decisions of that court shall be retained for GO days 
before transmission to the lower court, a motion for reargument should 
be made within such 00 days, unless it appears that counsel were not 
notified of the decision, or could not, with reasonable diligence, have 
ascertained the facts on which the motion is based within that time; 
and a motion made over six months after the decision, on grounds easily 
ascertainable at any time, comes too late. 

In Error to the United States Court in the Indian Territory. 
Motion for leave to file a petition for rehearing, which was re- 
ceived by the clerk November 24, 1804, denied. 

George E. Nelson, for plaintiff in error. 

Before CALDWELL, SANBORN, and THAYER, Circuit Judges. 

SANBORN, Circuit Judge. May 7, 1894, the judgment of the 
United States court in the Indian Territory in this case, which was 
brought to this court on writ of error, was affirmed with costs be- 
cause it appeared from the record presented to this court that no 
assignment of errors was filed until after six months from the entry 
of the judgment below. Crabtree v. McCurtain, CI Fed. 808, 10 C. 
C. A. 86. Pursuant to the standing order of February 20, 1893, 
the clerk issued the mandate of this court to the court below 60 
days after this decision, on July 7, 1894. November 24, 1894, the 
clerk received a motion for a rehearing on the ground that tlie 
assignment of errors was in fact filed within six months of the 
entry of the judgment below, although by mistake it appeared in 
the record presented to this court to have been filed more than 
six months thereafter. The motion papers were not filed, but were 
v.66F.no.l— 1 
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returned to counsel for plaintiff in error on the ground that the 
application came too late. He now applies for leave to renew the 
motion, and to file the motion papers. 

No showing of diligence in preparing this motion for rehearing 
is made, and we think that the lapse of time from May 7, 1894, to 
November 24, 1894, evidences such a lack of diligence that we ought 
not now.tp.hpar this motion. Motions for rehearings should be 
\ mad-e/wijlui the 60 days fixed by the order of this court for the 
# retention ot {&e*nandate to the lower court, unless it clearly appears 
:thAVQ4i n ^l\V& s / not informed of the decision, or that he could not 
•fevfe aScert&iried* the facts on which his motion is based, by the ex- 
ercise of reasonable diligence, within that time. The mistake upon 
which this motion is based is that the original record in the court 
below shows that the assignment of errors was filed September 
10, 1893, while the printed record in this court shows it to have been 
filed September 18, 1893. We can conceive of no reason why coun- 
sel could not have ascertained this fact within 60 days of the de- 
cision affirming the judgment of the court below, as notice of that 
decision, and of the ground on which it was made, was mailed to him 
on the day it was filed. The motion for leave to file this petition 
for rehearing must be denied, and it is so ordered 



WHITE et al. v. EWING. 

(Circuit Court of Appeals, Sixth Circuit February 5, 1895.) 

No. 212. 

Circuit Courts— Jurisdiction — Ancillary Suits— Amount in Dispute. 

Has the circuit court of the United States, in a general creditors' suit 
properly pending therein for the collection, administration, and distribu- 
tion of the assets of an insolvent corporation, the jurisdiction to hear 
and determine an ancillary suit instituted in the same cause by its re- 
ceiver, in accordance with its order, against debtors of such corpora- 
tion, so far as in said suit the receiver claimed the right to recover from 
any one debtor a sum not exceeding $2,000? Rd<l % by the circuit court 
of appeals for the Sixth circuit, that the question should be certified 
(Act March 3, 1891, § 6) to the supreme court of the United States for 
its proper decision. 

Appeal from the Circuit Court of the United States for the South- 
ern Division of the Eastern District of Tennessee. 

This was an ancillary suit, instituted by Boyd Ewing, as receiver 
in the main cause of Bosworth against the Cardiff Coal & Iron Com- 
pany, against J. H. White and numerous others. From the decree 
entered, both parties appeal. The circuit court of appeals reserves 
the question of the jurisdiction of the circuit court for decision by 
the supreme court upon certificate. 

John W. Yoe, John F. McNutt, and Tully R. Cornick, for appel- 
lants. 

Pritchard & Sizer (Clark & Brown, of counsel), for appellee and 
cross appellant. 

Before TAFT and LUBTON, Circuit Judges, and SEVERENS, 
District Judge. 
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PEE CURIAM. The Cardiff Coal & Iron Company was a corpo- 
ration organized under the laws of Tennessee, with power to pur- 
chase real estate, to establish manufacturing plants thereon, to im- 
prove and subdivide the land, and to sell the same in lots. It sold 
many lots to different persons, more than 100 in all, and took their 
notes in part payment of the purchase price therefor. It became 
financially embarrassed, and the improvements begun by it were 
abandoned. Bosw r orth, a citizen of Massachusetts and a judgment 
creditor in the sum of $ 2,300, filed a general creditors' bill in the 
court below against the company. He alleged the insolvency of 
the company, the wasting of its assets by abandonment, and his 
inability under the laws of Tennessee, by reason of the incum- 
brance of a mortgage, to levy execution on the real estate and im- 
provements which, with choses in action, constituted the only avail- 
able assets of the company; and he prayed for the sale of the prop- 
erty, and the collection of its choses in action, and the distribution 
of the proceeds among the creditors found to be entitled. He fur- 
ther asked the appointment of a receiver and an injunction against 
further disposition of assets by the company. A receiver was ap- 
pointed, and ordered to take possession of all the assets of the com- 
pany, and to manage and protect the same for the benefit of the 
creditors, under order of the court He was further ordered "to 
ascertain and report to the court what assets the company had, 
the kind and situation thereof, and any proper steps to be taken in 
respect thereto; especially any debts or liabilities to the company, 
and the amount and kind thereof." Creditors were ordered to file 
their claims against the company i|i the court on or before a cer- 
tain date, and due publication of the order was ordered. Subse- 
quently the receiver filed the following petition in the case: 

"To the Judges of the Circuit Court of the United States for the Southern 
Division of Eastern District of Tennessee: Your petitioner, Boyd Ewing, 
respectfully represents and shows the court that he was heretofore appointed 
receiver of this court in the above-named case, which is a general creditors' 
biU, brought to wind up the affairs of the defendant company as an insolvent 
corporation, and to administer its assets for the benefit of its creditors. The 
record of the case as made up to this time is referred to without going further 
into detail, which is not deemed necessary for the purpose of this petition. 
Petitioner, as such receiver, was directed in the order of appointment to make 
report to the July rules in regard to the debts, assets, property, and general 
, condition of the defendant company, which he has done. Petitioner shows 
the court that a large portion of the assets of said company consists of prom- 
issory notes due said company, amounting in the aggregate to about the sum 
of $225,000, given for land purchased from said company, with liens retained 
to secure same. There are also debts by account to the amount of about 
$14,000 due said company. On aU of said notes and accounts, your petitioner 
is informed and believes that it will be necessary to bring suit or suits to col- 
lect the same, and he has been requested to bring such suits by the creditor? 
in this court, and comes by this petition for specific authority and directions 
to institute suit, and as to his duty in respect thereto. Petitioner is advised 
and informed that, in order to save costs and the expense of many suits, it ia 
proper, if it may be done, to bring in all the debtors by bill or petition in the 
above case in one suit, and is so requested by creditors. Petitioner further 
shows that to sue said debtors separately would require one hundred (100? 
suits or more, with the enormous expense incident thereto. Petitioner fur- 
ther shows that it would be proper, in his judgment, to allow him to seU, 
on such terms as he may think best, certain personal property of defendant 
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company on hand, and of no use or service, consisting of surplus office fur- 
niture and fixtures, pipe fittings, tools, hotel range, fixtures, etc., live stock, 
and other personal property, excepting notes and accounts, and petitioner asks 
authority in this respect also. Premises considered, petitioner prays for all 
such orders and directions as will enable him to fully discharge his duty in 
regard to the matters set forth in the foregoing petition, as well as for such 
general instructions, if any, as the honorable court may see proper to give." 

Thereupon the court made the following order: 

"Nashville, Tenn., July 11th, 1891. At Chambers. 

"Upon application by the foregoing petition, the receiver in this case is 
ordered and directed to institute suit by proper bill or petition in the pending 
case against all persons indebted to the defendant company (the Cardiff Coal 
& iron Co.) by note or account, as set forth in his petition. Such suit may be 
brought without any additional bond to that already given for costs of the 
principal cause. The receiver is also authorized and allowed to proceed tu 
sell, on such terms as he may deem best for the interest of all concerned, 
the personal property of said defendant company referred to in his petition, 
and such other personal effects belonging to the said company, except the 
notes and accounts due it, as he may think best, in advance of the hearing of 
the cause. He will report his action in the premises to the court after mak- 
ing sale of such personalty. An entry in conformity with this order and 
permission will be made by the clerk upon the minutes of the court In said 
cause. [Signed] Howell E. Jackson, Circuit Judge/' 

In pursuance of this order, the receiver filed his bill in the cause, 
as follows: 

"Boyd Ewing, a citizen of Hamilton county, Tennessee, and receiver in the 
above cause, brings this bill and petition, as such receiver in said cause, against 
the defendants named below, and residents and citizens of the places state.l, 
to wit: [Here follow the names of 130 persons, of whom 30 were alleged to 
be citizens of Tennessee, and the remainder citizens of other states.]" 

The bill then proceeds: 

"Said defendants above named are indebted to the Cardiff Coal and lion 
Company by notes given for lots or parcels of land purchased from said com- 
pany, it being a real-estate company. The amounts due from said defendants 
are shown below, where the note or notes, with dates when due and the parcel 
of land for which given, are stated, in connection with the name of each de- 
fendant, as .follows: [Then is set forth a list of the defendants before named, 
with the number and amount of the notes owing by them, together with The 
lot or lots for which each note was given. The amounts alleged to be due 
from the several defendants, respectively, were in most cases less than 
$2,000.]" 

The till then proceeds: 

"A map of said company's land is registered in the register's office of said 
Roane county, Tennessee, and a correct copy of the map is herewith filed as 
Exhibit No. 1, and made part hereof, for further and perfect description of 
the lands, but not for copy. Special Hens were retained in each case in the 
deed to each purchaser to secure the deferred payments of purchase money, 
and copies of the deeds will be filed on or before the hearing, if necessary. 
Your petitioner is advised that he has the right to have said liens in favor of 
said company so retained enforced in this court by sale of said lots in satis- 
faction Of the balances of purchase money, and to have decrees against each 
and all of said defendants separately for the amounts due upon their several 
notes. In addition to the debts due said company for real estate purchased, 
the defendants below named are indebted to said company in tiie amounts 
and manner stated, with residence and citizenship stated, that is to say: 
[Then follows a list of debtors of the company not lot purchasers.]" 

The bill proceeds: 

"Petitioner is advised that he has a right to collect said debts, and bring 
them into the office of this court for administration, as part of the assets of 
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said company, and for this purpose to have decrees thereon. Your petitioner 
respectfully shows that some of said notes are in the possession of others 
by hypothecation or pledge as collateral security for debts, but the #tle is in 
said company, and your petitioner desires and is advised that he has the 
right to collect the same subject to the rights growing out of the pledge, and 
to have the balance of proceeds over and above the debts secured by the pledge 
brought into court, as part of the assets to be administered as aforesaid, and 
for this purpose parties holding said collateral are in like manner made de- 
fendants hereto; and petitioner does not admit the validity of any contract 
or pledge, as he has not personal information, but submits to the court this 
question, and calls on the holders of the collateral to disclose all the facts of 
the transaction. This discovery in case of banks to be made by the presi- 
dents of such banks. The holders of such collateral, the particular collateral, 
the names and the residences of the holders are as follows: [Then follows 
the list of collateral holders, with the amounts of the same respectively held 
by them.] Your petitioner further states and shows that the above-named 
case, in which this petition or bill is filed, is a general creditors' bill, pending 
In this court to wind up the affairs of the defendant Cardiff Coal & Iron Com- 
pany as an insolvent corporation, and to administer its assets as a trust fund 
for the benefit of all its creditors ratably, said company, as stated, being a 
corporation organized under the laws of Tennessee. For this purpose, and 
to better effectuate this object, your petitioner has been duly appointed re- 
ceiver of the property and assets of said company by this court, and he has 
qualified and entered upon his duties as such, under the general directions 
common in such cases. Your petitioner, upon examination, ascertained the 
debtors were very numerous, as will be seen, and that the debts could only be 
collected by suit, and that the expense of separate suits would result in 
an unnecessary and enormous loss of the assets, and that such course would 
also, for obvious reasons, be almost impracticable and endless. In this situa- 
tion your petitioner applied to this honorable court for specific instructions as 
to his right and duty in the matter, and an order has been duly made by this 
court. directing this suit as brought. Said application for instructions and 
the order thereon are on file in the case, and referred to. All or nearly all 
of said notes provide for attorney's fees in case of suit thereon, and petitioner 
is advised he has the right to recover the same in this suit for the purpose 
of paying same. Premises considered, let those named as defendants hereto 
be made such by process according to the practice of the court against the 
defendants residing in the state, and as to the nonresidents, on whom process 
cannot be served, let an order be made pursuant to the act of congress (18 
Stat. 472) directing such defendants to appear on a day to be fixed in the 
order, and plead, answer, or demur, and let such order be served upon such 
nonresident defendants, wherever found, or, in case such service of order 
cannot be had, let publication be made as the court may direct, as to any one 
or more of such defendants who cannot be so served. On the hearing, let 
petitioner have decree against each and every one. of the defendituts for the 
amounts so due from each, with all proper interest and reasonable attorney's 
fees, to be ascertained by reference, if necessary. Let the parcels of land 
on which liens exist for balance of purchase money, as shown herein, be sold 
on time in bar of the equity of redemption, for the satisfaction of such decrees, 
and let them have execution for any balance not so satisfied. Let decree be 
made against the other defendants named who are indebted to said Cardiff 
Coal and Iron Company. Let the proceeds arising from any of said notes 
held as collateral be applied in satisfaction of any debt for which the court 
may hold that they are legally and validly held, and let the surplus be paid 
over and go into the general assets for creditors. Finally, graut all such 
orders and decrees, special and general, as will fully effectuate the objects of 
this bill, as well as all proper and general relief upon the facts of the case." 

Subpoena was issued and served on the resident defendants, and 
an order of publication made against those nonresident lot-purchas- 
ing defendants whose notes were a lien on their lots. No exception 
was taken to^he form of the bill by demurrer or otherwise. The 
defendants nearly all answered, denying their liability. The cause 
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was referred to a master, and on his report decrees were entered 
against those found to be indebted. The decrees against individual 
defendants were,, in a majority of instances, for sums less than 
$2,000. The lots were ordered sold to pay the amounts so found due. 
Appeals from these decrees were duly taken and perfected by the 
defendants. The nonresident defendants who had answered were 
permitted to withdraw their answers by Judge Key, holding circuit 
court, and decrees against them in personam were then refused. 
The right of the court to do this is denied by the receiver, and it is 
made the basis of his cross appeal. 

Questions on the merits of the defenses are made by many of the 
defendants below. But the first issue presented for our considera- 
tion is that in respect to the jurisdiction of the court below to en- 
tertain the bill of the receiver, and to enter decrees thereon. We 
conceive that any objection to the receiver's bill on the ground that 
it is multifarious, or that it should have been filed as an independ- 
ent bill, was waived by the filing of answers without making it, 
and, in case of the nonresidents, by the withdrawal of their answers, 
with the consequent decrees by default More than this, we cannot 
think, after the decision of the supreme court of the United States 
in Railroad Co. v. Cox, 145 U. S. 593, 12 Sup. Ct. 905, that there is 
any doubt of the right of the receiver in this cause to bring actions 
in the federal court without regard to the citizenship of the parties 
thereto, because his suit, being only maintainable on the authority 
of an order of the United States circuit court, authorizing him to 
bring it, is one arising under the constitution and laws of the United 
States, and is thus manifestly within the jurisdiction of the circuit 
court of the United States, by virtue of the first section of the act 
of March 3, 1887, as corrected by the act of August 13, 1888 (25 Stat. 
433), provided that the amount in controversy exceeds, exclusive of 
interest and costs, $2,000. 

But a much more difficult question arises when the receiver em- 
braces, in his suit, defendants against whom he neither claims nor 
recovers an amount exceeding $2,000. The defendants who raise 
this question of jurisdiction were each of this class. Had the cir- 
cuit court the power to authorize its receiver to sue, in the pending 
cause, persons for less sums than $2,000, and to enter decrees there- 
for? This is a question which might have been carried directly to the 
supreme oourt, under section 5 of the circuit court of appeals act 
(11 O. C. A. vii.). The jurisdiction of the circuit court to make the 
order to entertain the bill and to enter the decrees is based on the 
view that the entire estate of the debtor company was in the hands 
of the court for administration and distribution, and that the right 
to enforce the collection of sums less than the usual jurisdictional 
amount of $2,000 is merely ancillary or auxiliary to granting the 
relief sought in the original bill, of which the court is conceded to 
have had jurisdiction. 

Because we find difficulty in reaching a conclusion on the ques- 
tion, and because it is of a class of questions which congress has 
provided may be examined on direct appeal to the supreme court, 
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it is ordered that, upon the foregoing statement of facts, the fol- 
lowing question, concerning which this court requests the instruc- 
tion of the supreme court of the United States for its proper decision, 
be certified to that court, in accordance with section 6 of the act 
to establish circuit courts of appeals, approved March 3, 1891 (11 
C. G. A. x«): 

"Question: Had the circuit court of the United States, in a general cred- 
itors' suit properly pending therein for the collection, administration, and dis- 
tribution of the assets of an insolvent corporation, the Jurisdiction to hear 
and determine an ancillary suit instituted in the same cause by its receiver, 
in accordance with its order, against debtors of such corporation, so far as 
in said suit the receiver claimed the right to recover from any one debtor 
a sum not exceeding $2,000?" 

It is further ordered that the consideration of all other questions 
in this cause be stayed until the action of the supreme court upon the 
foregoing certificate be certified to this court 



TUTTLE v. CLAFLIN et al. 

(Circuit Court of Appeals, Second Circuit. February 11, 1895.) 

Equity Practice— Final Decree. 

T. brought suit against C. for infringement of a patent Upon final 
hearing a decree for an accounting was entered, and the cause referred 
to a master, who reported a large sum due to the complainant On ex- 
ceptions to the master's report, a decree was entered, sustaining certain 
exceptions, and adjudging that the complainant might have the cause sent 
back to the master for further proofs, if he should elect to do so, by filing 
a notice to that effect in the clerk's office within 60 days, and that in 
default of such election the complainant recover six cents damages and 
the costs up to the order of reference, and that the costs of the proceed- 
ings before the referee be taxed in favor of the defendant The com- 
plainant appealed from the decree. Held, that such decree had all the 
essential elements of a final decree, and might properly be treated as 
such. 

This was a motion for a writ of supersedeas, issuing out of the 
circuit court of appeals, to stay all proceedings in the cause in 
the United States circuit court for the Southern district of New 
York until the hearing and decision by the circuit court of appeals 
of the appeal that had been taken therein. 

The suit was in equity, fpr the infringement of certain letters patent for 
improvements in crimping and ruffling machines. The final hearing resulted 
in an interlocutory decree for an accounting. 19 Fed. 599. The master re- 
ported $76,215.85 due to the complainant as profits. The defendant filed 
exceptions to this report, some of which were sustained. The court set aside 
the report On April 10, 1894, a decree was entered on this decision, of 
which the operative part is as follows: "Ordered and decreed that the said 
exceptions, so far as they relate to said questions, especially the eleventh, 
twelfth, seventeenth, eighteenth, and- twentieth exceptions, be, ami the same 
are hereby, sustained, and that the said report be, and hereby is, set aside; 
and it is further order and decreed that the complainant may, if he desires, 
have the cause sent back to the master for further proofs and for a further 
report thereon, such election to be expressed by a notice in writing to be filed 
with the clerk of this court within sixty days after the entry of this decree. 
That in default of such notice the complainant recover of the defendants the 
sum of six cents damages, and that the complainant recover of the defend- 



Digitized by 



Google 



g FEDERAL REPORTER, vol. 66. 

ants his costs to be taxed for all proceedings prior to and including the or- 
der of reference made herein on the day of March, 1884, and that the 

costs of the proceedings thus far had before the masters herein be taxed 
In favor of the defendant8. ,, The time within which to elect was extended 
by successive orders to and including September 20, 1804. On October 5, 
1894, an appeal was taken from so much of the decree as sustained the ex- 
ceptions and set aside the master's report and awarded to complainant nom- 
inal damages only, and to defendants certain costs, a supersedeas bond In 
the usual form being given. On November 17, 1894, the defendants at- 
tempted to tax their costs before the clerk of the circuit court. The clerk 
held that It was out of his power to do so, by reason of the appeal having 
operated as a supersedeas. The matter was brought for review before the 
circuit court which decided as follows on December 27, 1894: "The objec- 
tions to taxation should have been overruled, and costs taxed. The order 
appealed from was not a final one. The adjustment of respective costs and 
decree for difference yet remained to be done and entered." The complain- 
ant thereupon moved for a writ of .supersedeas, and the motion came on to 
be heard before WALLACE and SH1FMAN, Circuit Judges. 

Benjamin F. Lee, for the motion. 
Edmund Wetmore, opposed. 

WALLACE, Circuit Judge. The question whether the decree 
appealed from is to be regarded as a final decree in the cause- is 
not free from doubt Apparently, it was not intended to be in 
formal, final disposition of the cause; but another was to be made 
in case the election reserved to the complainant, to reopen the case, 
should not be exercised pursuant to the conditions specified, and 
after proof of the default Nevertheless, it is so expressed as to 
be final in case a notice should not be filed in the clerk's office 
within a specified time, — a fact which could be ascertained merely 
by consulting the files of the court, — and provides .that in default 
of filing such notice the complainant recover of the defendant the 
sum of six cents damages and his costs to be taxed, for all proceed 
ings prior to and including the order of reference therein. Upon 
the authority of Forgay v. Conrad, 6 How. 202; Thomson v. Dean. 
7 Wall. 342; French v. Shoemaker, 12 Wall. 86; Rubber Co. v. 
Goodyear, G Wall. 153, — we think the decree has all the essential 
elements of a final decree, and may properly be treated as such. 
The circumstance that the costs were not taxed and entered in 
the judgment is not material. Fowler v. Hamtll, 139 U. S. 549, 11 
Sup. Ct. 0G3. The motion for. a writ of supersedeas is granted. 

The following is a copy of the order and writ issued in accordance 
with the above opinion: 

Theodore A. Turtle, Trustee, etc., versus John Claflln, as Executor, etc, et al 

In Equity. 

Theodore A. Tuttle, as trustee, etc., the complainant and appellant In the 
above-entitled cause, having moved this court for a writ of supersedeas 
directed to the United States circuit court for the Southern district of 
New York, staying and enjoining said court from taking any further pro- 
ceedings herein until the decision by this court of the appeal herein, and 
this motion coming on to be heard upon the petition of the said Theodore 
A. Tuttle, trustee, etc., verified January 10, 1895, upon the record on appeal 
herein, heretofore filed > with the clerk of this court, and upon all the pro- 
ceedings heretofore had herein, and after hearing Benjamin F. Lee, Esq., 
In support of said motion, and Edmund Wetmore, Esq., in opposition thereto, 
and due deliberation having been had, it is adjudged and decreed that the 



Digitized by 



Google 



BRIDGBNS V. DOLLAR SAV. BANK. * 9 

decree entered herein in the United States circuit court for the Southern 
district of New York on the 10th day of April, 1894, is a final decree, from 
which an appeal properly lies to this court; and it is further ordered, ad- 
judged, and decreed that the appeal taken herein by complainant, and al- 
lowed on the 5th day of October, 1894, with the security thereon taken and 
approved, were such as properly to operate herein as a supersedeas to stay 
all proceedings in the United States circuit court for the Southern district 
of New York pending the hearing and decision of the said appeal, and the 
return of the mandate thereon; and it is further ordered, adjudged, and 
decreed that this motion for a writ of supersedeas be, and it hereby is, 
granted; and It is further ordered, that the clerk of this court be, and he 
hereby is, directed to issue such writ In the form hereto annexed, directed 
to the United States circuit court for the Southern district of New York, 
its judges, clerk, and marshal, staying and enjoining said court, its judges. 
clerk, and marshal, from taking, or suffering to- be taken before them, any 
further proceedings herein until the hearing and decision by this court of the 
appeal herein, and the return ot the mandate tuereon; and it is further 
ordered that this writ be served by lodging the same in the office of the clerk 
of the United States circuit court for the Southern district of New York. 

The United States of America— ss. 
The President" of the United States, to the Judges of the Circuit Court of the 

United States for the Southern District of New York, and to the Clerk 

and Marshal of Said Court, Greeting: 

Whereas, An appeal has heretofore been taken to the United States circuit 
court of appeals for the Second circuit from a certain final decree entered in 
the United States circuit court for the Southern district of New York on 
the 10th day of April, 1894. In a certain cause wherein Theodore A. Tuttle, 
as trustee in Insolvency of the Elm City Company, is complainant and appel- 
lant, and John Claflin, as executor of the last will and testament of Horace 
B. Claflin, deceased, John Claflin, Edward E. Eames, Horace J. Fair- 
child, Dexter N. Force, and Daniel Robinson, are defendants and appellees; 
and whereas, said appeal was taken, and good and sufficient security was 
given, in due time, to operate, by virtue of 'the statute in such case made 
and provided, as a supersedeas and stay of all proceedings in said cause in 
said circuit court; and whereas, notwithstanding such supersedeas, said 
defendants and appellees have attempted to take certain further proceed- 
ings in said cause in said circuit court; Now, therefore, we, being willing 
that full justice should be done the said Theodore A. Tuttle, trustee, in this 
behalf, and that his rights in the premises should be fully protected, do 
command and enjoin you to refrain from taking, or suffering to be taken 
before you, any proceedings whatsoever, and especially any proceedings in 
the nature of taxation and collection of costs, in the said cause, until the 
hearing and decision by this court of the appeal taken herein, and the re- 
turn to you of the mandate thereon. 

Witness the Honorable Melville W. Fuller, Chief Justice of the Supreme 

Court of the United Slates, this day of in the year of our Lord one 

thousand eight hundred and ninety-five, and of the independence of the 
United States of America the one hundred and nineteenth. 

Attest: , Clerk. 



BRIDGENS v. DOLLAR SAV. BANK OF KANSAS CITY, MO., et at 

(Circuit Court, W. D. Missouri, W. D. January 7, 1893.) 

No. 1,916. 

CORPORATIOWS— MTlSCONDUCT OF OFFTCEH8— KQUITY JtJRIPDTCTTON. 

B., as receiver In Insolvency proceedings of the C. Bank, filed his bin 
against the D. Bank and one K., alleging that K. was a director and presi- 
dent of the C. Bank, and a director, cashier, and managing agent as well 
as a stockholder, of the D. Bank, which had long been the holder of a large 
majority of the stock of the C. Bank, and had full control of the affairs 



Digitized by 



Google 



10 . • FEDERAL REPORTER, vol. 66. 

of that bank. The bill further alleged that, at the time of the insolvency 
of the C. Bank, it had $26,001 on deposit with the D. Bank, and held a 
certificate of deposit of the D. Bank for $3,040; that while the C. Bank 
was thus insolvent, and on the day before the appointment of the receiver, 
K., without authority of the directors of the C. Bank, caused a contract 
to be executed for the purchase by it from the D. Bank of the 0. Bank 
stock, and a quantity of notes, owned by the D. Bank, for the amount 
of the O. Bank's deposits with the D. Bank, and thereupon caused the 
certificate of deposit to be surrendered to the D. Bank, and a check drawn 
to its order for the $20,001, and delivered to it, the stock and notes being 
delivered to the C. Bank. The bill prayed for a rescission of the sale of 
the stock and notes, which the complainant offered to return, and for re- 
payment of the $26,061. Held, on demurrer, that the bill stated a case of 
breach of trust by K. as an officer of the C. Bank charged with the duty 
of protecting its creditors and stockholders, and also of misconduct by 
him in acting at the same time for the two banks whose interests were 
opposed, which case was within the Jurisdiction of a court of equity. 

W. H. Bridgens, as receiver of the Citizens' Bank of Kansas Cttty, 
Kan., filed his bill against the Dollar Savings Bank of Kansas City, 
Mo., and Kelly Brent, praying for the rescission of a sale of certain 
stock and notes by the Dollar Savings Bank to the Citizens' Bank, 
and a decree for the repayment to said Citizens' Bank of $26,061.25. 
The case, as made by the bill, was as follows: 

Kelly Brent was a director and the president of the Citizens* Bank, and 
was also cashier and managing agent of the Dollar Savings Bank. The 
Dollar Savings Bank owned 797 shares out of a total of 1,000 shares of 
the capital stock of the Citizens' Bank, and through its officers and agents 
had full control of said Citizens' Bank. On July 17, 18«J3, the Citizens' 
Bank was whoUy insolvent, and was known to Brent to be so. On that 
day said bank had on deposit, subject to check, in the Dollar Savings Bank, 
$20,001.25, and held a certificate of deposit of said Dollar Savings Bank 
for $3,040 more. On said 17th day of July, 1893, Brent, as cashier of 
the Dollar Savings Bank, and by virtue of his authority as president of the 
Citizens' Bank, compelled one Charles S. Squier, cashier of the Citizens' Bank, 
to execute a contract of sale with the Dollar Savings Bank, by which the 797 
shares of the stock of the Citizens' Bank belonging to the Dollar Savings Bank 
were sold to the Citizens' Bank at their paid-up value, $19,925, and a number 
of notes belonging to the Dollar Savings Bank were also sold to the Citizens' 
Bank at their face value, $9,176.25. The stock and notes were received by 
Squier for the Citizens' Bank, and the certificate of deposit for $3,040 and a 
check for the $26,001.25 were delivered to the Dollar Savings Bank. This con- 
tract and transfer were made without the knowledge or consent of the direc- 
tors of the Citizens' Bank, and were never ratified by them, and the transfer was 
never entered on the books of the Citizens' Bank. On July 18, 1893, in insol- 
vency proceedings in a state court, the complainant was appointed receiver of 
the Citizens' Bank. On August 10, 1893, complainant tendered to the Dol- 
lar Savings Bank the stock and notes, and demanded the return of the $26,- 
061.25, which was refused. The total liabilities of the Citizens' Bank, exclu- 
sive of capital stock, were $78,608.37, and Its assets, apart from the amount 
claimed from the Dollar Savings Bank, were $17,587.72. 

The defendants demurred to the bill for want of equity. 

Scroggs & McFadden, McGrew, Watson & Watson, and Karnes, 
Holmes & Krauthoff, for complainant 

Lathrop, Morrow, Fox & Moore and Teasdale, Ingraham & Cow- . 
herd, for defendants. 

PHILIPS, District Judge. The principal question raised by the 
demurrer to the bill is whether or not the complainant has a full 



Digitized by 



Google 



BRIDGENS V. DOLLAR SAV. BA'IK. 11 

and adequate remedy at law for the grievances complained of. The 
contention on the part of the defendants' counsel is that a court of 
equity in the federal jurisdiction will not sustain a bill in a case 
of fraud to obtain only a decree for the payment of damages in 
money, when the like amount might be recovered in an action at law. 
This is predicated of the fact that under the judiciary act of 1789, 
under which the first congress established the courts of the United 
States, and defined their jurisdiction, it was enacted that "suits in 
equity shall not be sustained in either of the courts of the United 
States in any case where plain, adequate and complete remedy 
may be had at law"; and, further, because five days after the en- 
actment of this statute the same congress proposed to' the legisla- 
tures of the several states the article, afterwards ratified as the 
seventh amendment of the constitution, which declares that "in suits 
at common law where the value in controversy shall exceed twenty 
dollars, the right of trial by jury shall be preserved." It may also 
be conceded that it is now the settled rule of law in the federal 
courts that an insolvent corporation, prior to dissolution and the 
cessation of business, may, the same as a natural person, dispose of 
its property by way of preferences among its creditors in payment 
of debts, and make sales to bona fide purchasers, so that the pre- 
ferred creditor or bona fide purchaser will hold the property trans- 
ferred as against the other creditors of the corporation and its stock- 
holders. But it is just as true as ever that such transfers and pur- 
chases must be in good faith, and so as not to secure any unjust 
advantage to the managing officers of the insolvent corporation; 
and it is just as true as it ever was that the directors and man- 
aging officers of corporations sustain a trust relation to the cor- 
poration for the use and benefit of its creditors and stockholders, 
and that courts of equity will, as between such officers and those 
dealing with them, enforce a strict observance of their duties in 
favor of the stockholders and creditors of the corporation, and will 
interpose to prevent a misapplication and perversion of the trust 
property committed to their keeping and management. And it is 
the especial province of a court of equity to undo their acts and re- 
store the status quo whenever and wherever, by fraudulent collu- 
sion with other parties, they misapply the trust property so as to 
work a fraud upon the cestuis que trustent To this end, in order 
to work out the trust for the benefit of the wronged creditors and 
stockholders, a court of equity will pursue the trust property into 
whosesoever hands it may pass with notice of the wrong, and either 
restore it in kind or compel the participant to make equivalent resti- 
tution. This rule is clearly recognized in Wardell v. Railroad Co., 
103 U. S. 658, where Mr. Justice Field observed: 

"They [the officers and directors] cannot, as agents or trustees, enter Into 
or authorize contracts on behalf of those for whom they are appointed to act, 
and then personally participate in the benefits. Hence aU arrangements by 
directors of a railroad company to secure an undue advantage to themselves 
at its expense, by the formation of a new company as an auxiliary to the orig- 
inal one, with an understanding that they, or some of them, shall take stock 
in it, and then that valuable contracts shall be given to it, In the profits of 
which they, as stockholders In the new company, are to share, are so many 
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unlawful devices to enrich themselves to the detriment of the stockholders and 
creditors of the original company, and will be condemned whenever properly 
brought before the courts for consideration." 

The bill of complaint alleges, and the demurrer admits, that one 
Brent was the president and one of the directors in the active man- 
agement of the Citizens' Bank of Kansas City, Kan., and that through 
its officers and agents the defendant bank "had full control and man- 
agement of the business and affairs of said Citizens' Bank." It 
further charges, and the demurrer admits, that Brent, the presi- 
dent and director of the Kansas bank, "per maded, induced, and . 
compelled Charles S. Squier (cashier of the Citizens' Bank) to ae 
cede to said Brent's demand" to make the pretended contract and 
transfer of said stock in the Citizens' Bank, and to cancel the certif- 
icate of deposit held by the Citizens' Bank against the defendant 
bank. It is the settled rule of equity jurisprudence that the di- 
rectors and agents of two companies are disqualified from repre- 
senting both companies in a transaction where the interests of the 
two companies are opposed, nor will one corporation be permitted 
to form a company ancillary to the original one, and contract with 
it to the disadvantage of the creditors and stockholders of one of 
the companies. Mor. Priv. Corp. §§ 529, 530. And a court of equity 
will, in such case, notwithstanding the apparent legal effect of 
such transfer and transaction between two such corporations, treat 
the same according to the real facts and equities of the case. Mc- 
Vicker v. Opera Co., 40 Fed. 8G1; Interstate Tel. Co. v. Baltimore 
& O. Tel. Co., 51 Fed. 49; Trust Co. v. Knoeland, 138 U. S. 414, 11 
Sup. Ct 357; Day v. Tejegraph Co. (Md.) 7 Atl. 608. 

Brent, as cashier of the one bank and president of the other, 
and the active manager of both, is presumed to have known of the 
financial condition and insolvency of the Citizens' Bank at the time 
of the transaction in question. lie knew that the 700 and more 
shares of stock which he was putting off on the Citizens' Bank in 
satisfaction of its claim against the defendant bank was worthless; 
and, under the averments of the bill, the case stands as if he had 
made these mutual transfers and had entered the satisfaction in 
the Dollar Savings Bank .of its indebtedness to the Kansas bank. 
As cashier and director of the Dollar Savings Bank, he was a stock- 
holder and interested directly in its assets; so that, by the arrange- 
ment so made by him between these two banks, he sought to se- 
cure a direct advantage and benefit to himself as such stockholder. 
This a court of equity says cannot be done, and it will interpose to 
undo the act, and either establish the status quo between the two 
companies, or compel the one thus obtaining an unconscionable ad- 
vantage to make restitution in a money equivalent. Under the 
statutes of the state of Kansas, under which the Citizens' Bank 
was organized and conducted, provision is made in case of the in- 
solvency of such bank for the state court, upon petition of any 
party in interest, to interpose and adjudge the fact of insolvency, 
and to appoint a receiver therefor, who, by virtue of his office, be- 
comes the representative of the state which grants the franchise, 
and of the creditors and stockholders of the insolvent corporation. 
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In his official capacity it becomes his duty, and he is invested with 
authority, to take such action for the use and benefit of such cred- 
itors and stockholders as will protect their interests in the trust 
property. So that in this action the receiver is not only pro hac the 
corporation, but he is the representative of all its creditors and 
stockholders. 'The bill in this case seeks to uncover the apparent 
legality of this transaction, and to get at the real bona fides there- 
of in the enforcement of the trust relation that the president, di- 
rector, and manager of the Citizens' Bank sustained to it; and 
to that end it asks for a rescission and cancellation of the trans- 
fer of the certificate of deposit held by the Citizens' Bank against 
the defendant bank, and the transfer of said stock, and the notes 
attempted to be made by said Brent, representing the defendant 
bank, to the Citizens' Bank, which he also represented. Pomeroy, 
in his work on Equity Jurisprudence (volume 1, par. 110), observes 
that, notwithstanding the expansion of the powers of the law courts, 
"there are certain species of equitable remedies which have become 
well established and familiarly known, and which are accordingly 
designated by the term 'equitable remedies' wherever it is used." 
Among these he enumerates: 

"Those which the legal procedure recognizes, but does not directly confer, 
and the beneficial results of which It obtains in an indirect manner. A fa- 
miliar example is the relief of rescission or cancellation. A court of equity 
entertains a suit for the express purpose of procuring a contract or convey- 
ance to be canceled, and renders a decree conferring in terms that exact re- 
lief. A court of law entertains an action for the recovery of the possession 
of chattels, or, under some circumstances, for the recovery of land, or for 
the recovery of damages; and although nothing is said concerning it, either 
in the pleadings or in the judgment, a contract or a conveyance, as the case 
may be, is virtually rescinded. The recovery is based upon' the fact of such 
rescission, and could not have been granted unless the rescission had taken 
place. Here the remedy of cancellation is not expressly asked for nor granted 
by the court of law, but all its effects are indirectly obtained in the legal ac- 
tion. It is true the equitable remedy Is much broader in its scope, and more 
complete in its relief; for its effects are not confined to the particular action, 
but by removing the obnoxious instrument they extend to all future claims 
and actions based upon it" 

Counsel for defendants in their brief, while not controverting 
what seems to be the settled law of the state of Kansas (in Bank 
v. Wulfekuhler, 19 Kan. 63), that such banking corporation cannot 
become the purchaser of its own stock, as was attempted in this 
case, yet contend that there is this exception to the rule, that it 
tnay do so if necessary to secure a debt ©wing to it by the stock- 
holder; and suggest that a state of facts may be shown by the 
defendant to bring this action within the exception, and that on 
such an issue, and possibly of complicated and doubtful testimony, 
it ought to be entitled to a trial thereof by a jury. It would be a 
sufficient answer to this to say that no such state of facts appears, 
even suggestively, on the face of the bill ; and even if, on the hear- 
ing of this case, such an issue should arise, as one of the incidents 
of the case, it would not oust the jurisdiction of the chancellor to 
pass upon such issue; and, should he feel any embarrassment in 
passing upon such state of the evidence, it is perfectly competent 
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for him, under recognized chancery practice, to refer such issue of 
fact to a jury. Of course, if it should turn out on the hearing that 
the single question between these two corporations is whether or 
not the defendant corporation, as such, in its dealing with the 
Citizens' Bank, by mere deceit and fraud obtained possession of the 
property of the Citizens' Bank, under circumstances 'which a court 
of law would declare to be void for fraud in its inception, remedial 
by a judgment for damages, the remedy at law would be adequate, 
plain, and complete, and the defendant would be entitled to its trial 
by jury. But it seems to the court, from a view of the whole bill, 
looking at the trust relation between these two banks, the one 
being operated as ah adjunct of the other, and this transaction be- 
ing conducted, in effect, by the managing officer for both banks, it 
discloses a breach of duty on the part of the trustee, which a court 
of equity is peculiarly constituted to inquire into, and remove out of 
the way of securing the ends of exact justice, in favor of the cred- 
itors and stockholders of the Citizens' Bank, the legal forms gone 
through with in the impugned transactions and transfers between 
the two banks. Bee Bank v. Wulfekuhler, supra; Railway Co. v. 
Miller (Mich.) 51 N. W. 981; Mor. Triv. Corp. §§ 1, 227; Belcher 
Sugar Refining Co. v. St. Louis Grain Elevator Co., 101 Mo. 192, 13 
S. W. 822; Patton v. Glatz, 56 Fed. 3C7. 

It may further be observed that while the bill alleges that the 
attempted transfer of the stock of the bank was illegal, for the 
reason that it was not done on the books of the Citizens' Bank, .and 
by authority of its directors, it does not follow that, as between 
third parties, a written transfer indorsed on such certificates may 
not, as between them, have the effect, in equity, if not in law, to 
invest the transferee with the title and the right to have the 
formal transfer on the books of the corporation made. Kortright 
v. Bank, 20 Wend. 93, affirmed 22 Wend. 360. See, also, Interna- 
tional Bank v. German Bank, 71 Mo. 191. Why a court of equity 
has not jurisdiction to set aside such transfer as between these two 
banks, in holding the managing officer conducting the transaction 
to a faithful execution of his trust, is not apparent. The demurrer 
is overruled, with leave to the defendant to answer the bill if de- 
sired. 



FOWMJR et al. v. JARVIS-CONKLIN MORTGAGE TRUST CO. 
(Circuit Court, S. «D. New York. December 27, 1894.) 

1. Receivers— Appointment op Officers of Corporation — Prior Mibman- 

AnEMENT. 

Officers of a corporation, appointed its receivers because its business was 
complicated, intricate, and widely extended, with millions of dollars in- 
vested upon small mortgages scattered through several states, will not be 
removed from the receivership because of former imprudent investments, 
and other mismanagement of the business of the corporation, as its offi- 
cers, no fraudulent practices which would disqualify them being shown. 

2. Same— Filling Vacancy upon Resignation— Notice to Intervener Peti- 

tioning for Removal. 
After the denial of an application by an intervener for removal of re- 
**. ceivers, one of them voluntarily withdrew.; and .the. vacancy was filled by 
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the court, of its own motion, appointing a new receiver. Held, that the 
fact that such intervener was not notified in advance of the court's ac- 
tion, nor consulted as to the selection pf the new receiver, was not ground 
for vacating the appointment; there being nothing to show unfitness or 
incompetence in the person selected, or sufficient reason to change the com- 
position of the receivership. 

This was a suit by Benjamin M. Fowler and others against the ' 
Jarvis-Conklin Mortgage Trust Company, in which Samuel M. Jar vis 
and Roland R. Conklin were appointed receivers of the defendant 
corporation. A petition for their removal, filed by Elizabeth Gar- 
net*, intervening, was denied. 63 Fed. 888. Thereafter, the in- 
tervener again moved for their removal, and the receiver Jarvis 
having resigned, and the court having, of its own motion, filled 
the vacancy by appointing a new receiver, the intervener moved 
also to vacate the order of appointment. 

The grounds of removal, on which the application was renewed, were 
charges of mismanagement of the business of the corporation by the receiv- 
ers while its officers, of the same nature as the charges previously made, 
supported by affidavits, part of which had been filed on the first application 
in. reply to affidavits on behalf of the receivers, but contained new aver- 
ments as to the management of the corporation, which were not then con- 
sidered, because not matter in reply to the affidavits or argument on behalf 
of the receivers. See 63 Fed. 889. 

Fabius M. Clarke, for the motion. 

Arthur H. Masten and Winslow S. Pierce, opposed. 

LAOOMBE, Circuit Judge. The papers submitted on the orig- 
inal motion, as well as those upon which the present application 
is based, have been examined, and the opinion heretofore expressed 
(63 Fed. 888) remains unchanged. No sufficient cause is shown 
for the removal of the receivers first appointed, nor is any necessity 
apparent for referring it to a master to take proofs on the points 
suggested, and already so fully covered by affidavits on both sides. 
The motion to remove the receivers first appointed is denied. 

The new receiver was appointed by the court, ex proprio motu, 
to All a vacancy caused by the voluntary withdrawal of one of 
those originally appointed, but whose withdrawal from further ad- 
ministration of the affairs of the receivership in no way relieved 
himself or his bondsmen from full accountability for all his trans- 
actions as receiver, nor himself from like accountability for any 
action as an officer of the company before its affairs were taken 
charge of by the court The fact that the intervening petitioner 
was not notified in advance of the court's action, nor consulted as 
to the selection of the new receiver, is no ground for reversing that 
action, there being nothing to show unfitness or incompetence in 
the individual selected. If the question of appointing receivers 
were now before this court as an original application, upon all 
the papers now on file, the course best fitted to secure a careful and 
intelligent administration of the extensive and complicated business 
of winding up the affairs of the corporation would indicate the se- 
lection of receivers, one of whom was wholly unconnected with its 
prior administration, and the other thoroughly familiar with the 
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game. The receivership is now thus constituted,. and no imfficient 
reason to change its composition is shown. Motion to vacate the 
order of October 11, 1894, is denied. 



CLAHKT13 ▼. CENTRAL RAILROAD & BANKING CO. OF GEOROTA et al 
CENTRAL RAILROAD & BANKING CO. OP GEORGIA v. FARMERS' 
LOAN & TRUST CO. et al. BROWN et al V. CENTRAL RAILROAD & 
BANKING CO. OF GEORGIA. 

(Circuit Court, E. D. Georgia, S. D. June 30, 1S03.) 

L Receivers— Mat Promote Uatt,way Reorganization Scftf.mts. 

It is not improper for the receiver of a railway corporation to promote 
any reorganization scheme which offers the prospect of securing the lar- 
gest measure of protection to all persons concerned In or connected with 
the property and assets in the custody of the court, but in so doing he 
must not promote one interest at the expense of others equally entitled to 
the court's protection. 

2. Receivers— Rbmovai/— Misleading Reports. 

The receiver of a railway corporation should not be removed for making 
reports as to the condition of the property in his care, which are alleged 
to be misleading, and to depress its value in the estimation of the public, 
when it appears that be has continued the existing method of accounting 
and reports, without Intentionally misstating or misrepresenting the com- 
pany's true condition. 

8. Same—Fraudulent Acts of Agent. 

The receiver of a raiiway corporation should not be removed on motion 
of a creditor because bis agent has fraudulently permitted certain brokers 
to buy lumber at one price, and bill it to the corporation at a higher price, 
when it appears that he has used due care in the selection and super- 
vision of his agents, and has discharged the wrongdoer as soon as he 
heard of the transaction. 

4 Same— Low Frkigiit Hate to Introduce New Product. 

The receiver of a railway corporation may properly, in the exercise of 
his business Judgment, give an unusually low rate. In order to introduce 
Into general use a cheap and valuable article, which, if brought into gen- 
eral demand, would add to the freight receipts of the roads handling It. 

B. Same— Responsibility for Wrongful Acts of Others. 

The receiver of a railway corporation should not be discharged on mo- 
tion of a creditor because labor paid for by the corporation has been used 
by private parties for their advantage, when It is not alleged or shown 
that he either knew of or consented to such use. 

6. Same— Breach of Trust— Contracts with Interested Parties. 

It is improper for the receiver of a railway corporation to procure sup- 
plies from or enter into contracts with a company composed of the super- 
intendent and other officials of the railway. 

J. Same— Responsibility for Breach of Traffic Agreement. 

The receiver of a railway corporation should not be discharged on motion 
of a creditor because a competing line has for a considerable time broken 
the traffic agreement between the two roads, when it appears that he has 
upon discovery of this state of facts taken successful steps to put an end 
to it 

In Equity. Bill by Rowena M. Clarke, the Farmers' Loan & 
Trust Company, and Alexander Brown & Sons against the Ceuual 
Railroad & Banking Company of Georgia. For prior opinion, see 
60 Fed. 338, and 54 Fed. 556. Heard on motion by Alexander 
Brown & Sons to remove H. M. Coiner from Uie receive! bliip. 
Denied* 
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Calhoun, King & Spalding, Leopold Wallace, and M. G. Butler, 
for the motion. 

Lawtan & Cunningham, Denmark & Adam, and N. J. & T. D. Ham- 
mond, opposed. 

Before JACKSON, Circuit Justice, and SPEER, District Judge. 

JACKSON, Circuit Justice. The receiver is criticised for his 
connection with and approval of the Hollins & Co. scheme of reor- 
ganization, and is charged with the making of reports and repre- 
sentations as to the condition of the Central Railroad, which, it 
is claimed, have been misleading, and have had the effect to un- 
duly depress the value of its properties and assets. These and 
certain specific acts of mismanagement constitute the general 
and special grounds on which the application for his removal is 
based. 

It is not improper for a receiver, in cases like th* present, to 
advise, aid, and encourage reorganization schemes, which offer 
the prospect of securing the largest measure of protection to the 
various interests connected with or concerned in the property 
and assets in the custody of the court, and in the possession of such 
receiver, for administration and distribution. If the court said 
anything at Atlanta that was construed to be in conflict with 
this proposition or idea, it made a wrong impression. What the 
court intended to say at Atlanta, and what it means to say here 
and now, is that its receiver, as an officer of the court, should not 
become a partisan in favor of any particular interests or classes; 
that he should not so administer his trust as to represent and pro- 
mote, either in his dealings with the .property or in schemes of re- 
organization, one interest at the expense or to the prejudice of other 
interests equally entitled to the consideration and protection of 
the court and its officers; that it was the dutv of the receiver, 
as it was the duty of the court,- to act impartially as between all 
interests. While this is his duty, it is right and proper, and the 
circuit justice has instructed the receiver (as he wishes the counsel 
to know) that he may with propriety and in the line of his duty en- 
deavor to bring together the various conflicting interests here 
involved on some equitable basis or plan that will protect the prop- 
erties and assets of the Central Railroad from wreck and ruin, 
and, as far as possible, save the debenture holders, general cred- 
itors, and stockholders from loss, or reduce their loss to the lowest 
minimum; that he could by advice and suggestions aid and en- 
courage a reorganization scheme or schemes which would bring 
together the interests represented by the Farmers' Loan & Trust 
Company, the Central Trust Company, the Terminal Company, 
Hollins & Co., Drexel, Morgan & Co., the Southwestern Railroad 
Company, the Augusta & Savannah Railroad Company, and any 
and all other interested parties, including the Central Railroad, 
and hold out the prospect of affording the largest measure of se- 
curity and protection to all concerned, and according to their re- 
spective rights, but that in doing this his action or actions should 
be impartial as between all interests. He may not, in his official 
v.66K.no.l— 2 
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character, favor a particular interest at the expense or to the detri- 
ment of another. If, in his approval and encouragement of the 
Hollins & Go. plan of reorganization, he has departed from this 
rule, he has done wrong. But after a careful examination of his 
conduct in relation to the Hollins & Co. transaction, and the scheme 
of reorganization they formulated, I see no evidence of partisanship 
on the part of the receiver. I fail to discover that in his approval 
of that scheme, and in his recommendation of its adoption, he was 
seeking to promote any interest at the expense or to the hurt 
and injury of other interests. The court may be permitted, after 
a thorough investigation of the situation, and the condition of 
the Central Railroad, to say that, in its opinion, it is a great mis- 
fortune that the Hollins plan of reorganization could not be car- 
ried out An examination of that scheme since the matter was 
up at Atlanta has convinced the court that it would have afforded 
a larger measure of protection to unsecured creditors and stock- 
holders than can be secured or realized from a foreclosure sale 
without some such scheme to prevent a sacrifice of the property. 
That scheme provided for the floating debt of the Central Railroad 
and its stockholders, or the greater portion of them. It did not 
provide for the Macon & Northern and other bonds on which the 
Central Company was guarantor, but those bonds had independent 
security, and, after exhausting such security, could have reached 
and subjected any surplus proceeds that might have been realized 
from the sale of the Central's properties and assets. The court 
does not mean to say that the holders of those guarantied bonds 
should not have been taken into the scheme of reorganization, and 
been provided for on some .equitable basis, but merely that, in 
view of the situation, and the condition of the Central's properties 
and affairs, it is likely to prove unfortunate for the debenture 
holders, the floating creditors, and the stockholders of the Central 
Railroad that said scheme could, not be carried out. This wm 
be the result inevitably unless the various interests concerned 
shall come together on some equitable plan of reorganization, 
which shall seek to protect and promote all interests in the order 
of their relation and respective rights. Individually and as a 
court I trust that this may be done. I have expressed my opin- 
ion about this Hollins scheme as a business man, after understand- 
ing the situation of the property which the court is called upon 
to administer. There is nothing connected with its approval for 
which the receiver should be censured or be removed. 

In respect to the receiver's reports and representations as to the 
condition of the Central's properties and assets, which it is said 
were misleading, and had the effect to unduly depress the value 
thereof in the estimation of the public, I find that the receiver has 
adhered to the same method of keeping his accounts and making 
his reports which prevailed when the railroad was in charge of its 
directory, and I fail to discover that he has intentionally misstated 
or misrepresented the company's true condition and situation. I 
have gone carefully over the reports of the company since 1887, 
examined its assets, and the earnings and expenses^ not only of 



Digitized by 



Google 



CLARKE V. CENTRAL RAILROAD & BANKING CO. 19 

the main line, but of the leased and auxiliary lines, year by year 
since that date, and as the result of that examination I am of opin- 
ion that the receiver is not fairly chargeable with any failure or neg- 
lect in making correct representations as to the condition of the 
Central Company. He is certainly not responsible in any way for 
the condition in which he found its .properties and assets in 1892, 
when he took charge of the same. 

Let us now come to the specific instances of mismanagement that 
are brought against him. First, in reference to the purchases of 
lumber, which certain brokers of this city have bought at one price 
and billed to the Central Company or to the receiver at another 
and larger price. This transaction seems to have been done, or per- 
mitted to be done, by an agent — perhaps a purchasing agent — Qf 
the receiver. It was promptly disapproved by the receiver as soon 
as it came to his knowledge, and the agent who did it or permit- 
ted it was discharged. The receiver is compelled, like the directory 
of a railroad, to act largely through agents. Neither the directory 
of the road nor the receiver of the court is to be held responsible 
for the fraudulent acts or misconduct of subordinate employe's in 
a system like this of 2,G00 miles, when the principal's personal pres- 
ence and actual inspection, day by day, of any agent's actions and 
transactions, is a physical impossibility. No management could 
meet such a responsibility as that. Acts of misconduct may be com- 
mitted by agents here and there without blame or any fault or 
want of proper care on the part of the receiver. A ticket agent 
at a distant point, or even at the home office, may commit acts 'of 
embezzlement for a series of days. Is it to be expected that the 
receiver is to be held responsible/ for such acts because he did not 
discover them as soon as committed? Is the failure to promptly dis- 
cover misconduct in subordinates, widely scattered, and discharging 
different functions, evidence of either incapacity or mismanagement? 
It is not claimed or pretended that the receiver in any way sanc- 
tioned the acts complained of; on the contrary, it is conceded that, 
upon discovering the same, he promptly dealt with the wrongdoer. 
All that could be demanded of him was the exercise of care in the 
selection of agents, and diligence in looking after them and the 
business intrusted to them. I suppose the receiver has thousands 
of agents or subordinates over this large system of 2,600 miles. It 
would be a physical impossibility for him to supervise the daily 
transactions of every agent in his employment, and it involves no 
just charge of mismanagement that corrupt acts or misconduct ef 
such subordinates take place and run on for a time before being 
discovered. The receiver's responsibility would commence with such 
discovery, and he would be censurable and to be blamed if, after 
learning the facts, he continued to employ the wrongdoer. The re- 
ceiver has not subjected himself to censure on the latter ground, and 
his failure to discover the transactions complained of sooner than 
was done does not establish want of good management This charge 
against the receiver is not well taken. 

The matters connected with the chert mine do not in any way in- 
volve the receiver. In order to introduce the product of this mine 
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into the markets along the lines of his road he has given a special 
freight rate, which is said to be too low. But this is a matter of 
business judgment, and is not shown to have been wrongly exer- 
cised. The chert is likely to prove a cheap and valuable material 
for paving purposes, and, if brought into demand, would add to the 
freight receipts of the road or. roads handling it. But it is alleged 
that there is a company, called the Drawbar Company, the incor- 
porators and members of which are the superintendent and other 
officials of the railroads under the receiver, and that said company, 
or some of its members, have been using the labor of the railroad 
company, or that in the employ of the receiver, in working and 
operating said chert mine. It is not alleged or shown that the re- 
ceiver either knew of or consented to this use of the laborers in 
his employment If it has occurred, he is not responsible therefor, 
so far as anything appears from the statement of counsel. If the 
Drawbar Company, or the members thereof, have used the laborers 
of the Central Railroad or of the receiver in operating or working 
said mine, it or they will be held responsible for the payment of 
proper compensation for such labor. If any officer or employ^ of 
the railroad or of the receiver has acted in this manner, the court 
will order his or their discharge from the employment of the re- 
ceiver, as well as hold them responsible for the payment of the 
proper compensation for the labor employed. The court does not 
assume that the superintendent or any other member of said Draw- 
bar Company has used the labor force of the receiver for private 
purposes. It would be unjust to them to assume that as a fact, or 
express any opinion on the subject, without giving them a full hear- 
ing and opportunity to answer the charge. If there is any place 
in the world where an individual ought not to be struck at without a 
hearing it is in a court of justice. What the court means to say is 
that, if the statement made to the effect that laborers of the receiver 
have been employed by said Drawbar Company or its members for 
their private benefit were true,, said company or the members thereof 
engaged in such acts should and would be made responsible therefor. 

It is proper, while on this subject, to say further that, if said 
Drawbar Company is composed of the superintendent and other 
officials of the railroad in the employ of the receiver, it would not be 
proper for the receiver to deal with said company in the way of 
procuring from it supplies or entering into contracts with it. Par- 
ties owing duties to the railroad by reason of their official rela- 
tions thereto, and connected therewith, could not be permitted to 
deal, directly or indirectly, through the form of a company with 
the receiver, in respect to subjects or articles they might have to 
sell or contract about. Upon well-settled principles this could not 
be tolerated by the court. The dual trust relation occupied by 
parties in such situations would forbid such transactions. But the 
receiver has had no connection with the company, and, so far as 
appears, is in no way responsible for its organization or acts. 

The next objection urged against the receiver is his relation to 
the South Bound Railroad, and his action in not making switching 
charges against that company at Savannah. Under the terms of 
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the contract made and entered into between the Richmond & Dan- 
ville Railroad Company and the South Bound Railroad, which has 
been acquiesced in and practically continued in operation by the 
Central Railroad since the Richmond & Danville surrendered the 
possession thereof, in March, 1892, 1 am inclined to think the South 
Round road, or the president thereof (who, I understand, is a differ- 
ent person from the receiver of the Central Railroad), could reason- 
ably claim and demand that the Central should switch the former's 
cars at Savannah without charge. The contract fairly admits of 
this conduction, and the receiver is not censurable for yielding 
to the demand. Neither is he to blame for the fact, if it be a 
fact, that during one period the South Bound brought about 17,000 
bales of cotton from Augusta to Savannah, while the Central Rail- 
road, during the same period, brought only 16,000. When the re- 
ceiver discovered that the South Bound road was bringing more 
than its proportion or share of cotton from Augusta under the traf- 
fic arrangement existing between the two roads, he took the nec- 
essary steps to change that result, and promptly effected such 
change. This transaction discloses no mismanagement on the part 
of the receiver. 

In the management of these extensive properties it is a great 
deal easier to look back and find faults than it is to guard in ad- 
vance against mistakes. I see things in this case that 1 disap- 
prove. Some things have been done that were not the best under 
the circumstances, but, after a careful consideration of the, situa- 
tion, I do not see that the receiver is to be blamed therefor. He 
has made some contracts which, in the light of subsequent events, 
it would have been better if they had not been entered into, — con- 
tracts which I would not perhaps have sanctioned; but, as far as I 
can see and judge, they were made in the exercise of an honest pur- 
pose and intention. There is no evidence of any corruption or in- 
tentional misconduct There is evidence of deep interest and con- 
cern in the welfare of the interests committed to his management. 
If mistakes have been committed by the court in directing and au- 
thorizing certain transactions by the receiver, it Would be cowardly 
and unjust to make the receiver the scapegoat, and put on him the 
blame and responsibility therefor. The court must assume its 
share of responsibility for whatever has been done in an improper 
or wrongful manner by its sanction or direction. Having carefully 
examined into the receiver's conduct and actions I find no corrup- 
tion, no willful or intentional misconduct, and no such mismanage- 
ment as will warrant the court in directing his removal. The mo- 
tion to discharge the receiver is overruled and denied. In view of 
the decree of sale, and its probable execution in six months, it is 
not perceived that any good result could or would follow a change 
of administration. I doubt whether any single individual in the 
country could take charge of the properties in question, and relieve 
the embarrassed situation, or do much better than the present re- 
ceiver is now doing; but, aside from this, no sufficient cause is 
shown for discharging the receiver. 
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JOHN SHILLITO OO. ▼. McCLUNG, Surveyor of Customs, 

(Circuit Court of Appeals, Sixth Circuit February 6, 1895.) 

No. 24. 

Costs— Docket Fee m Court of Appeals. 

The prevailing party in an appeal to the United States circuit court of 
appeals is entitled to tax a docket fee of $20. 

This was a motion to retax costs in the United States circuit court 
of appeals. 

Mortimer Matthews, fof the John Shillito Co. 
John W. Herron, U. S. Atty., for McClung. 

Before TAFT and LtJBTON, Circuit Judges, and SEVEKENB, 
District Judge. 

PER CURIAM. In this case the clerk taxed against the losing , 
party, the John Shillito Company, an attorney's docket fee of $20; 
and a motion has been made to retax the same, on the ground that 
no authority exists by law to tax a docket fee in this court to be 
paid to the attorney, solicitor, or proctor of the winning party! It 
has been the uniform practice of the supreme court of the United 
States to tax an attorney fee of $ 20 for the prevailing party in every 
case where costs are given by the court. This is the construction 
which has been put upon section 824 of the Revised Statutes of the 
United States by the long practice of that court, as we have learned 
by inquiry of the clerk of the supreme court We therefore adopt it, 
as applicable to the imposition of costs in this court. The motion to 
retax costs is overruled. 

DEPREZ v. THOMSON-HOUSTON ELECTRIC CO. 

(Circuit Court, D. Connecticut December 17, 1894.) 

No. 732. 

L Costs— Requiring Additional Security— Practice in Equity. 

Additional security for costs may be required in a suit In equity in a 
United States circuit court, following the equity practice in the state courts, 
a Federal Courts— Following State Practice in Equity. 

In the absence of any provision of law of the United States, or rule 
prescribed by the supreme court, the federal courts exercise their dis- 
cretion as to following the practice of the state equity courts within the 
district where questions arise. 

This was a suit by Marcel Deprez against the Thomson-Houston 
Electric Company for infringement of a patent Complainant was 
a nonresident, and filed a bond for costs in the sum of $250. After 
considerable testimony had been taken on both sides, defendant 
moved for additional security for costs. 

Edmund Wetmore, for plaintiff. 

O. L. Buckingham, for defendant. 

TOWNSEND, District Judge. Motion by defendant for an ad- 
ditional security of $7,000 for costs. The exhaustive briefs filed 
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by counsel show that the courts have exercised their discretion as 
to the propriety of following the usages and practice of the state 
equity courts within the district where such questions hare arisen. 
In the absence of a provision of law of the United States, or a 
rule prescribed by the supreme court, a court may regulate its own 
practice in suits in "equity in order to advance justice. Bills v. 
Railroad Co., 13 Blatchf. 230, Fed. Cas. No. 1,409; Cutter Co. v. 
Sears, 9 Fed. 8; Cutter Co. v. Jones/ 13 Fed. 567. I find that it 
has been the practice of the court in this district to follow the equity 
practice in the state courts, and to order an increase of security 
in such cases. Stewart v. The Sun, 36 Fed. 307; Uhle v. Burn- 
ham, 46 Fed. 500. In view of the circumstances disclosed by the 
affidavits and at the hearing, I think a bond of $7,000 should not be 
required. Let an order be entered for a bond of f 2,000 in addi- 
tion to the bond of f 250 already filed. 



ROBB et al. v. ROELKER et aX 

(Circuit Court, S. D. Ohio, W. D. February 28, 1895.) 

No. 4,303. 

1. Attorney and Client— Unauthorized Appearance — Election of Reme 
dies. 

R. and S. were seised, as trustees, of certain land which was leased to 
L., with privilege of purchase for $10,000. One G. brought a suit against 
R. and S., asking that they might be declared to hold the land by way 
of mortgage for $10,000, and that it might be sold, and the proceeds ap- 
plied to the payment of their mortgage, and to other debts of L., including 
a judgment in G's favor. R. and S. were not served with process, and 
K. & R., without authority, appeared as attorneys for them, and con- 
sented to a decree for sale of the land. The land was sold, and the $10,000 
and interest paid to K. & R., who, however, never paid it over to R. and 
S. Upon discovering these facts, R. and S. brought suit against the pur- 
chasers of the land, repudiating the acts of K. & R., and praying that the 
sale might be set aside, and their rights in the land restored. Subse- 
quently, they brought suit against the surviving members of the firm of 
K. & R. to recover the $10,000 and interest. It seems that the two pro- 
ceedings were not inconsistent, and that the bringing of the first suit was 
not such an election to repudiate the acts of K. & R. as to estop the 
plaintiffs to claim the money paid to them. 
.21 Same— Ratification op Unauthorized Acts op Attorney. 

It appeared, that certain proceedings taken by R. and S. against the es- 
tate of a deceased partner of the firm of K. & R. had been held, in the 
suit against the purchaser of the land, to be a ratification of K. & R.'s acts, 
although R. and S. had withdrawn such proceedings, and attempted to re- 
pudiate such ratification. Held, that this unsuccessful attempt could not 
now avail defendants, and they could not insist that R. and S. had elected 
not to ratify their acts. 

This is an action by J. Hampden Robb and Charles E. Strong, 
as trustees, against Frederick G. Roelker and Ferdinand Jelke, Jr., 
surviving partners of the firm of Kebler, Roelker & Jelke, to re- 
cover moneys paid to tile firm as attorneys for plaintiffs. The de- 
fendants have answered, and plaintiffs demur to the answers. 

Harmon, Colston, Goldsmith & Hoadly, for plaintiffs. 
Kittredge & Wilby, for defendants. 
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SAGE, District Judge. The plaintiffs were on the 13th of No- 
vember, 1885, seised in fee of premises described in the petition, 
situate in the city of Cincinnati, and leased by them to Moritz Loth, 
with privilege of purchase for the sum of $10,000. On the date 
above named, one Meyer Guggenheim, a judgment creditor of Loth, 
filed a creditor's bill in the state court; pffaying, among other 
things, that these plaintiffs might be declared to hold said lands 
by way of mortgage as security for the payment of the sum named 
as the purchase price, but which, it was averred in the bill, was 
in reality a loan, and that the lands might be sold, and the proceeds 
applied first to the payment of said $10,000, and then to the satis- 
faction of said Guggenheim's judgment and other claims set up 
as lien claims. The plaintiffs were not served with summons in 
said action, personally or by publication; but on the 18th of Decem- 
ber, 1885, Charles A. Kebler, then a partner with the defendant 
Frederick G. Roelker, under the firm name of Kebler & Roelker, in 
the practice of law at Cincinnati, without authority from or the 
knowledge of the plaintiffs, entered, in the name of his firm, their 
appearance in said action, and caused an answer, purporting to be 
the answer of these plaintiffs, to be filed therein. Thereafter, and 
prior to the 18th of May, 1887, the firm of Kebler & Roelker was 
dissolved, and Kebler, with the defendants herein, engaged in the 
practice of the law at Cincinnati under the firm name and style 
of Kebler, Roelker & Jelke, as successors of Kebler & Roelker. 
Thereafter, said firm of Kebler, Roelker & Jelke, without authority, 
but falsely pretending to act on behalf of these plaintiffs and in 
their name, took all steps in said action which were taken in their 
name; and a decree purporting to be made by the consent of these 
plaintiffs, but without their knowledge, authority, or consent, was 
entered in the case, whereby it was directed that said premises 
should be sold for the purpose of said action, and free of all claims 
of these plaintiffs. A sale was made accordingly, and confirmed, 
and there wad then paid to Kebler, Roelker & Jelke, out of the pro- 
ceeds, the sum of $11,361.66; said firm, through Charles Kebler, 
pretending to be authorized to receive the same for and on behalf 
of the plaintiffs. No portion thereof has been paid to these plain- 
tiffs, or accounted for to them. All these facts are alleged in the 
petition. 

It is further alleged that said proceedings had by said firm were 
solely without authority from the plaintiffs; that they had no 
knowledge of the pendency of said action, nor of the proceedings 
therein, until after the 23d of November, 1887, on which date Kebler 
departed this life, leaving the defendants sole survivors of the firm. 
The plaintiffs pray for judgment for f 11,361.66, with interest from 
the 16th of June, 1887. The petition was filed on the 30th of Jan- 
uary 1890. 

The defendants filed separate answers, presenting, however, the 
same defense. The first defense is that the complainants filed their 
bill in equity in this court against August Voss and William 
Stix, the purchasers of the lands sold by order of the state court, 
as hereinbefore set forth, and that in said bill they repudiated, as 
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unauthorized and fraudulent, the acts of said Kebler, professedly 
on their behalf, in the case wherein said sale was orderea and 
claiming that the state court had no jurisdiction over them in said 
proceedings, and that the sales to Voss and Stix and the deeds 
thereunder were null and void, prayed that it should be so decreed, 
and these plaintiffs, as trustees as aforesaid, be declared to be the 
sole owners, in fee simple, of said premises, that their rights under 
their lease to Loth be restored, and that said lease be held and de- 
clared to be in full force and effect, and the rents accruing there- 
under be ascertained, and adjudged to be a lien upon said lease- 
hold. They allege that said suit is still pending in this court, and 
is now, by said plaintiffs, being prosecuted and maintained. 

The plaintiffs demur to this defense, for insufficiency. The de- 
fendants' contention is that, by instituting the suit against Voss 
and Stix, plaintiffs elected to disavow any relations to or claim 
upon the law firm of which Kebler, was a member, or upon the de- 
fendants as the survivors of the succeeding firm. That a party 
cannot occupy inconsistent positions, and that, where he has an 
election between two or more courses of proceeding, he will be 
confined to that which he first adopts, as stated in Bigelow on 
Estoppel, at page 578, is an established rule of the law of estoppel. 
It is subject, however, to certain qualifications. In Colemag v. 
Oil Co., 51 Pa. St 74, a company, having bought in shares of its 
own capital stock, afterwards divided them among the then stock- 
holders pro rata. A stockholder who had, between the time of the 
purchase and the time of the distribution, assigned a part of his 
stock, sued the company for a pro rata of the shares, on the basis 
of the number held by him at the time of the purchase. The 
court held that his action was an affirmance of the purchase, and 
that he could not thereafter allege that the company's funds were 
misapplied: as to him, the distribution was an equitable one. The 
court said, "Whatever we might think of it in a different action, 
we can, m tins action, regard it in no other light than a valid 
corporate act." 

The case of Vulcanite O. v. Caduc, 144 Mass. 85, 10 N. E." 483, 
is in point There was an action by a corporation against its treas- 
urer, who had misappropriated its funds, and, without authority, 
lent them to the National Color-Printing Company, of which he was 
also treasurer. The plaintiff brought an action of contract against 
the last-named company, and afterwards sued the treasurer for 
the misappropriation of its funds. The treasurer claimed that this 
suit was a ratification of his acts, and discharged him from liability 
to the plaintiff for the alleged misappropriation. The supreme 
court said that it might be that the National Color-Printing Com- 
pany would have the right to insist that bringing the suit was, as 
to itself, a ratification of the loan, and an election between two 
remedies, but held that the principle did not apply where there is a 
right to resort to two parties by remedies which are not inconsist- 
ent We quote from the decision: 

"Take the case before us. The plaintiff discovers that its treasurer has 
misused its money, and wrongfully lent it Why may it not properly say 
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to him: 'We hold you responsible for this misuse. We will reduce our 
damage by recovering what we can from the borrower, but shall look to 
you for indemnity for such damage as we finally sustain from your mis- 
conduct'? This is all that bringing a suit against the borrower, in whatever 
form, necessarily says or implies. There is nothing inconsistent in the two 
positions. There is nothing in the nature or the justice of the case which 
should preclude the principal from pursuing this course, which is for the 
interest of the agent To hold that bringing a suit under such circumstances 
not only ratifies the loan, so far as the borrower is concerned, but condones 
the offense of the agent, and relieves him from all liability, would be car- 
rying the* doctrine of implied ratification to an unreasonable and unjust 
extent" 

Applying that decision to this case, the plaintiffs are not estopped 
from prosecuting their action against the defendants. But this 
question is really nothing more than a moot question. On the 
26th of November, 1889, before the answers to which the demurrers 
are interposed were filed, the case, which is made the basis of the 
answer to which the demurrer is filed, was dismissed by this court 
for the reason that prior to the commencement of that case the 
plaintiffs had affirmed the agency of Kebler & Roelker, by causing 
themselves to be made parties defendant to a petition filed in the 
court of common pleas of Hamilton county by the administrator 
of Charles A. Kebler, then deceased; setting forth, among other 
things, that Kebler died intestate and insolvent, and that it was 
necessary to sell the realty belonging to his estate, described in the 
petition, in order to provide means to pay debts. The plaintiffs 
herein, as defendants and cross petitioners in that case, set up the 
sale of their property under the supervision of Kebler & Roelker, 
as their attorneys, and alleging that the proceeds of said sale were 
paid to said firm of Kebler, Roelker & Jelke, and that no portion 
thereof had been paid or accounted for to them, prayed that it 
might be decreed to them out of the proceeds of the sale of the 
land belonging to the estate of Charles A. Kebler. Subsequently, 
that is to say, on May 17, 1888, the plaintiffs withdrew, by leave, 
their answer and cross petition, and filed a demurrer, on the ground 
that they were not proper parties to the case, which demurrer was 
sustained by the court; and they were on May 26, 1888, dismissed, 
with their costs. This court, however, held that by their action 
in that case they had recognized Kebler & Roelker and Kebler, 
Roelker & Jelke as their attorneys, and that they were bound by 
that recognition, and therefore dismissed the bill. The case was 
taken by appeal to the supreme court of the United States, where 
on the 15th of October, 1894 (155 U. S. 13, 15 Sup. Ct. 4), the dismissal 
was affirmed. It appears, therefore, that the first and decisive elec- 
tion by the plaintiffs was to recognize the sale made without their 
knowledge and authority, and to hold the defendants in this case 
responsible. That election was also an affirmance or ratification 
of their assumed agency. The subsequent attempt to repudiate 
their authority failed, and cannot avail the defendants in this action. 

The demurrer will be sustained, with leave to the defendants to 
present an amended answer within 20 days, and apply for leave to 
file the same. 
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LEROT & C. V. AIR-LINE R. CO. et al. v. SIDELL. . 
(Circuit Court of Appeals, Second Circuit February 11, 1895.) 

L Corporations— Contracts of Officers— Ratification. 

S. entered into a contract with the L. Ry. Co. and the M. Ry. Co. by 
which S. undertook to build the road of the L. Ry. Co., which was to 
execute and deliver to S. its first mortgage bonds, at the rate of $10,000 
per mile, delivery of such bonds to be made for each five miles of road, 
as completed, and also to deliver to S. all its capital stock and all town- 
ship local-aid bonds received by It The M. Ry. Co. agreed to guaranty 
the bonds of the L. Ry. Co. as they should be issued, and was to receive 
all the stock not required to . be delivered to townships for local-aid 
bonds, and was to have the right to complete the road if S. failed to do 
so, and in that event to receive the bonds, etc. After the road had been 
partially built, G., the president of the M. Ry. CO., notified S. that it must 
stop at P., a point some distance short of the terminus specified In the 
contract, and that the M. Ry. Co. would guaranty no bonds for con- 
struction beyond that point The L. Ry. Co. notified S. that he must 
abide by G.'s orders. It appeared that G. signed the contract with S. In 
the name of the M. Ry. Co., without its seal, and without any vote of 
the directors authorizing it, but that the company afterwards recognized 
the contract, and treated the road as one being built for it; that G. had 
general charge, as president of the entire system of the M. Ry. Co.; and 
that the company was accustomed to ratify whatever he ordered done in 
reference to its affairs. Held, that the M. Ry. Co. was responsible for 
the act of G. in refusing to carry out the provisions of the contract in 
reference to guarantying the bonds. 

2. Contk acts— Liability for Breach. 

Whether the M. Ry. Co. was liable, in consequence of such refusal, for 
the profits which would have been made by S. upon a completion of the 
whole road, quaere. 

Si Practice— Several Judgments ts Joint Action. 

S. having sued the two railway companies jointly for the damages caused 
by his being prevented from completing the road, for extra work, and 
for the value of certain township bonds not delivered, separate verdicts 
and judgments were rendered against the two companies, that against 
the M. Ry. Co. based on the breach of contract as to completion of the 
road, and that against the L. Ry. Co. on the other causes of action. 
Whether such separate recoveries, in. the action against the defendants 
jointly, were proper, quaere. 

4 Same— Joint Writ of Error on Pevfral Judgments. 

Whether a writ of error taken by two defendants jointly, to review a 
several judgment against each, is correct practice, quaere. 

In Error to the Circuit Court of the United States for the South- 
ern District of New York. 

Winslow S. Pierce (Rush Taggart and D. D. Duncan, of counsel), 
for plaintiffs in error. 

Chas. D. Ingersoll (Albert Stickney, of counsel), for defendant in 
error. 

Before WALLACE and LACOMBE, Circuit Judges. 

WALLACE, Circuit Judge. This is a writ of error by both de- 
fendants in the court below to review a several judgment for the 
plaintiff against each, entered upon the verdict of a jury. By 
the verdict the jury found against the defendant the Leroy & 
Caney Valley Air-Line Railroad Company in the sum of $23,414, 
exclusive of interest, and against the defendant the Missouri Pacific 
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Railway Company in the sum of $41,233, exclusive of interest; and 
thereupon judgment in favor of the plaintiff was entered against 
each defendant for the amount of the verdict against each. The 
action was founded on a written contract made by one Loss, and 
assigned by him to Sidell & Simmons, with the two companies. 
Under this contract, Sidell & Simmons became contractors to build 
a railway for the Leroy & Caney Valley Air-Line Railroad Company 
(hereafter called the "Leroy Company"), from a point in Wilson 
county, Kan., to or near Elgin, Chautauqua county, near the south 
line of the state. By the terms of the contract, the railroad was 
to be a single-track road, with grades to be not over 50 feet per 
mile, and curves not less than 6 degree curvature; and all work 
was to be subject to the approval of the engineer of the Missouri 
Pacific Railway Company. The Leroy Company, on its part, agreed 
to execute bonds to the amount of $ 10,000 per mile, to be secured 
by a first mortgage on its property, and pay over the same and all 
its capital stock, together with all township local-aid bonds re- 
ceived by it, to the contractors, as a consideration for the construc- 
tion of the railroad, the payment of first mortgage bonds to be 
made in full for each five miles of road, as the same should be 
completed, and payments of the township aid bonds to be made as 
soon as the conditions upon which they were voted should be com- 
plied with. The Missouri Pacific Railway Company agreed on its 
part to execute a guaranty upon the back of all the first mortgage 
bonds, as each lot thereof should be issued at the completion of each 
five miles of road, for the payment of the principal and interest of 
said bonds. The contract also required the contractors to deliver 
to the Missouri Pacific Railway Company all the stock of the Le- 
roy Company received by them under the contract, except so much, 
not exceeding in amount $250,000, as it might be necessary for them 
to deliver to townships for local aid granted by them. It reserved 
to the Missouri Pacific Railway Company the right to complete the 
railroad in case of failure of the contractors to do so seasonably, 
and in that event to receive in payment all first mortgage bonds, 
capital stock, and local-aid bonds which would otherwise be due 
to the contractors. 

The complaint is framed upon the legal theory that both defend- 
ants were liable for extra work done by Sidell & Simmons in laying 
side tracks upon a portion of the railway which had been built by 
the contractors, and accepted by the defendants; and also for dam- 
ages for a breach of the contract, whereby Sidell & Simmons were 
prevented* from completing the unfinished part of the railroad. 
The complaint also alleged that the Leroy Company had refused 
to deliver to the contractors certain township aid bonds, those of 
Washington township, in the sum of $18,000, which had been 
earned under the terms of the contract Upon the trial the court 
ruled that the Missouri Pacific Railway Company was not liable 
for the claim in respect to the Washington township bonds, nor 
for the extra work done in the construction of side tracks, and in- 
structed the jury that any recovery upon these items was to be 
included in a separate verdict against the Leroy Company. The 
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verdict against that company seems to have been based exclusively 
upon these claims. In respect to the cause of action for breach 
of contract whereby Sidell & Simmons were prevented from com- 
pleting a part of the railroad, evidence was given upon the trial 
that in October, 1886, while the first 52 miles of the railroad were 
in process of construction, the remaining portion of the road having 
been located and graded in places, Mr. Gould, the president of the 
Missouri Pacific Railway Company, notified them that the road must 
stop at Peru Junction, and that the Missouri Pacific Railway 
Company would guaranty no bonds deliverable for construction 
beyond that place; that thereupon the contractors had a confer- 
ence with the directors of the Leroy Company, and the result was a 
notification from them to the contractors that they would have 
to abide by the orders of Mr. Gould in reference to the completion 
of the road; and that thereupon, inasmuch as the contractors were 
to be deprived of the benefit of the guaranty of the bonds by the 
Missouri Pacific Railway Company, they abandoned the building 
of the road beyond Peru Junction. Evidence was also given to 
show what it would have cost the contractors to build the road to 
the original tertfiinus, and of the market value of the township aid 
bonds which they would have received had it been completed pur- 
suant to contract The verdict against the Missouri Pacific Rail- 
way Company was based exclusively upon this cause of action. 

We are not called upon by any exceptions taken at the trial to 
consider the question whether there was any liability on the* part 
of the Missouri Pacific Railway Company to the plaintiff, under the 
contract, for the profits which would have inured to the contractors 
if the contract had been fully performed; nor the further question 
whether it was proper to permit a recovery against one defendant 
upon one or more causes of action, and against another for a differ- 
ent cause of action, in an action at law, where the defendants were 
sued for a joint liability; nor, inasmuch as there has been no motion 
made to dismiss the writ of error, are we called upon to consider 
the question whether a writ of error taken by both defendants 
jointly, to review a several judgment against each, is correct prac- 
tice, lla ny of the assignments of error have not been argued or 
noticed in the brief of counsel for the plaintiff in error, and, in dis- 
posing of the case, we shall not deem it necessary to refer to those 
which have been thus ignored. 

The only exceptions taken upon the trial by the defendant, aside 
from those respecting the admission of testimony, relate to in- 
structions given and refused by the trial judge to the jury. The 
defendant excepted to that part of the instructions concerning the 
responsibility of the Missouri Pacific Railway Company for the 
act of Mr. Gould in notifying the contractors that, if the road was 
built beyond Peru Junction, the Missouri Pacific Railway Company 
would not guaranty any of the bonds deliverable therefor. The 
instructions were as follows: 

•The first question Is, If Mr. Gould, as president of the Missouri Pacific, 
did improperly and unjustifiably break the contract, and refuse to carry out 
its provisions in regard to guarantying the bonds of the Leroy Company, 
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and thus compel the contractors to abandon work, was such act one which 
he was authorized to do within the scope of the powers conferred upon him 
by the board of directors, and for which, therefore, the Missouri Pacific is 
responsible? You have heard the testimony of Mr. Hopkins, the second vice 
president, as to the scope of Mr. Gould's power, what he was authorized 
to do, what he was permitted to do by the board, and what in the usual 
discharge of his duties as president, he did do in regard to the business of 
the Missouri Pacific, with the assent of his board. I think you will not 
have any difficulty in finding as a fact that, If Mr. Gould did this act, he 
did it within the scope of his customary powers, intrusted to him by the 
board of which he was the president When the president of a corporation 
does, in its behalf and within the scope of its charter, an official act which 
requires the concurrence of" the board of directors, and the board, knowing 
that he has done so, does not dissent within a reasonable time, It will be 
presumed to have ratified his act; and when an official act Is performed by 
the general agent of a corporation, in its behalf and for a purpose author- 
ized by its charter and within the scope of his ordinary powers, and the 
corporation knowingly receives the benefit of the act, without objection, it 
may be presumed to have authorized or ratified the contract of its agent." 

Coupled with the exception to this part of the instructions, the 
defendant requested the court to instruct the jury that, under the 
testimony, Mr. Gould was not shown to have had any authority to 
represent the Missouri Pacific Railway Company in the matters re- 
ferred to, and that there was no proof of any knowledge by the di- 
rectors of his action, inferential or otherwise, and that there was 
no evidence that the Missouri Pacific Railway Company violated 
the contract. 

It -is argued in support of the- assignments of error based upon 
the instructions thus given and refused that the Missouri Pacific 
Railway Company was a stranger to that part of the contract which 
provides for the building of the railroad, its only relation to it being 
that of a guarantor of the bonds to be given in payment; and, there- 
fore, that its act in refusing guaranty for the uncompleted portion 
of the road did not make it liable for the profits which the con- 
tractors would have made had they been permitted to complete the 
road. No such point, however, was brought to the attention of the 
trial judge. His instructions in regard to the liability of the Mis- 
souri Pacific Railway Company were challenged merely upon the 
ground that the act of Mr. Gould was not in law the act of the com- 
pany, because it had not been proved that it was within the scope 
of his powers as an agent, or that the directors had knowledge of 
and assented to it; and, consequently, that there was no evidence 
of a breach of its contract by the Missouri Pacific Railway Company. 
Upon the questions thus raised for the consideration of the trial 
judge, his rulings were manifestly correct It had been proved by 
the testimony of the vice president of the company that railway 
lines built under contracts similar to the one in suit, and which, when 
built, would pass at some future time into the control of the Mis- 
souri Pacific Railway Companv, were treated by the directors as 
being built for the company, and were customarily included as its 
property in their annual reports; that the part of the railway which 
consisted of the last 12 miles actually completed had been included 
in the report for 1887 under the head of "New Construction"; and 
that in the report for 1888 the 52 miles of that road was included 
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in the list of railways which had been completed and turned over 
for operation to the company. This evidence was sufficient to justify 
a finding by the jury that the directors knew that the original con- 
tract for building the road had been modified, and a road accepted 
in lieu which did not go to the original terminus. It had also been 
proved by the testimony of the vice president that Mr. Gould had 
general charge as president of the entire, system of the Missouri 
Pacific Railway Company; that he was accustomed twice a year to 
make a trip over the railway officially to look after the interests of 
his company; that whatever he ordered done when on such trips 
was ratified by the company; and that he was on one of these trips 
at the time when he notified the contractors that the Leroy road 
must stop at Peru Junction. The original contract was executed 
by Mr. Gould as president of the company, without the seal of the 
company, and there was no evidence of any resolution of the board 
of directors authorizing him to do so; yet the company had recog- 
nized and adopted the contract while the construction was in prog- 
ress by guarantying the bonds and receiving the stock, and they had 
subsequently treated the road as being built for the company, and 
accepted it, although not built according to the original contract 
Upon these facts, there being no evidence whatever to indicate that 
the company had ever dissented from or objected to anything which 
had been done by Mr. Gould, we think the trial judge would have 
been justified in instructing the jury that his authority to represent 
the company in what he did was amply proved. The president of 
a railway company, who is its chief executive officer, and who is al- 
lowed to enter into a building contract by parol without the corpo- 
rate seal, has like authority, unless the power is withdrawn, to 
authorize a modification of the contract. Indianapolis Rolling Mill 
y. St. Louis, etc., R. Co., 120 U. S. 256, 7 Sup. Ct. 542. As applied 
to the facts, the instructions enunciated only familiar and well-set- 
tled principles of law. One of these is that if an officer of a corpo- 
ration openly exercises a power which presupposes a delegated 
authority for the purpose, and other corporate acts show that the 
corporation must have contemplated the legal existence of such au- 
thority, the acts of such officer will be deemed rightful, and a dele- 
gated authority will be presumed. Bank v. Dandridge, 12 Wheat. 
70; Pennsylvania R. Co. v. Keokuk & H. Bridge. Co., 131 U. S. 371, 
9 Sup. Ct. 770. "It is not necessary, in order to constitute a general 
agent, that he should have done before an act the same in specie with 
that in question. If he has generally done things of the same gen- 
eral character and effect, with the assent of his principals, that will 
be enough-" Bank v. Norton, 1 Hill, 502. The facts brought the 
case within the operation of these principles. Apparently, Mr. 
Gould had been intrusted with the most plenary powers in repre- 
senting the company when he was making his official trips over the 
railway. We find no error in the instructions. 

Many exceptions were taken in behalf of the defendants to the 
admission of testimony against their objections. The assignments 
of error are insufficient to require us to examine these exceptions. 
The assignments do not specify any particular evidence which was 
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improperly admitted, and merely state that the court "erred In ad- 
mitting testimony produced by the plaintiff against the objections 
of the defendant." In view of the numerous objections of this class 
which appear in the record, we are not disposed to relax the rule 
which requires the particular errors relied upon to be specifically, 
pointed out in the assignments of error. Rule 11 provides that, 
when the error alleged is to the admission or to the rejection of 
evidence, "the assignment of errors shall quote the full substance 
of the evidence admitted or rejected." 11 C. C. A. cii., 47 Fed. vi 

It is argued in the brief of counsel that the verdict is not sup- 
ported by any testimony showing damages to the plaintiff. This 
argument proceeds upon the theory that the plaintiff was allowed 
to recover without evidence tending to prove what it would have cost 
to complete the railway conformably to the terms of the original 
contract, and by proof tending to show what it would have cost to 
complete it with modifications of grade. No such question was 
raised upon the trial, and there is no exception or ruling in the case 
which suggests that it was brought to the attention of the trial 
judge. 

No sufficient reasons appear for a reversal of the judgment, and 
accordingly it is aliirmed. 



SALMON v. MILLS et al. (CONDON, Interpleader). 

(Circuit Court of Appeals, Eighth Circuit. January 25, 1805.} 

No. 545. 

L Writ of E^tior— What Ot?t>ehs Reviewable— Attachmiott. 

S. brought an action against M. f and sued out an attachment, which 
was levied on property alleged to belong to M. C. tiled an interplea, pur- 
suant to the local practice, claiming Buch property. Judgment was en- 
tered in the action in favor of S., but accompanied by an order nolding 
the attachment proceedings open, and reserving the issue on the inter- 
plea for trial. An order was afterwards made dissolving the attachment. 
Held, that such order, which determined the rightfulness of the attachment, 
the only issue between the plaintilT and defendant remaining after the 
judgment, was a final order, and subject to review as such by the circuit 
court of appeals. 

8. Same — Judgment. 

A judgment was also entered in favor of the interpleader against the 
plaintiff on the issue raised by the interplea. i/ *•/</. that such judgment 
was final, and subject to review as such by the circuit court of appeals. 

In Error to the United States Court in the Indian Territory 
On motion to dismiss writ of error. 

Kelson Case, for the motion. 
George E. Nelson, opposed. 

Before CALDWELL, SANBORN, and THAYER, Circuit Judges. 

SANBORN, Circuit Judge. A motion is made to dismiss the 
writ of error to review the order dissolving the attachment in this 
case, on the ground that the court has no jurisdiction, because the 
order appealed from was not a final decision. The plaintiff, 
Salmon, brought an action May 2, 1869, against the defendants, 
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Abraham Mills and Jackson Mills, and on May 24, 1800, recovered a 
final judgment against the defendants for the amount claimed. 
Prior to the entry of this judgment the plaintiff had caused an at- 
tachment to be levied on certain property, which he claimed to be 
the property of the defendants, and C. M. Condon had filed an inter- 
plea, in which he claimed to be the owner of the property. When 
the final judgment against the defendants was rendered an order 
was made holding the attachment proceedings open for any appro- 
priate action, and reserving the issue on the interplea for trial. 
An order was subsequently made dissolving the attachment, and 
then a judgment was rendered in favor of the interpleader. After 
the final judgment was rendered against the defendants, the only 
issue undetermined between plaintiff and defendants was whether 
or not the plaintiff had rightfully sued out his attachment, and 
had thereby obtained a lien on the attached property to secure the 
payment of the judgment. The order dissolving the attachment 
finally determined this question, and left no issue for adjudication 
between these parties. The act creating the circuit courts of ap- 
peals provides: 

"That the circuit courts of appeals established by this act shall exercise 
appellate jurisdiction to review by appeal or by writ of error final decision Id 
the district court and the existing circuit courts in aU cases other thau those 
provided for in the preceding section of this act unless otherwise provided by 
law." 20 Stat c 617, § 6; Supp. Rev. St p. 903, ft 6. 

In Standley v. Roberts, 59 Fed. 836, 839, 8 0. C. A- 305, this 
court held that: 

"An order, judgment or decree which leaves the rights of the parties to the 
suit affected by it undetermined,— -one which does not substantially and com- 
pletely determine the rights of the parties afTected by It in that suit,— i«? not 
reviewable here until a final decision Is rendered, nor is an order retaining 
or dismissing parties defendant, who are charged to be jointly liable to the 
complainant in the suit, appealable. U. S. v. Girault 11 How. 22, 32; Hohorst 
v. Packet Co., 148 U. S. 2(>3, 13 Sup. Ct 590. But a final decision which com- 
pletely determines the rights, in the suit In which it is rendered, of some of 
the parties who are not claimed to be jointly liable with those against whom 
the 8uU is retained, and a final decision which completely determines a col- 
lateral matter distinct from the general subject of litigation, and finally set- 
tles that controversy, Is subject to review la this court by appeal or writ of 
error." 

Withenbury y. U. S., 5 Wall. 819; Williams t. Morgan, 111 U. a 
684, 4 Sup Ct. 638; Hill v. Railroad Co., 140 U. S. 52,. 11 Sup. Ct. 
690; Central Trust Co. v. Marietta & N. G. Ry. Co., 2 U. S. App. 1, 
1 C. C. A. 116, 48 Fed. 850; Grant v. Railroad Co., 2 U. S. App. 182, 
1 a C. A. 681, 50 Fed. 795; Forgay v. Conrad, 6 How. 201, 204; 
ttronson v. Railroad Co., 2 Black, 524, 529; Thomson v. Dear, 7 
>»all. 342, 345; Trustees y. Greenough, 105 U. S. 527; Potter v. 
Beal, 5 U. S. App. 49, 2 C. C. A. 60, 50 Fed, 860. 

The issue between the plaintiff and the interpleader was a col- 
lateral issue, distinct from the subject of litigation between the 
plaintiff and the defendants. After the judgment in favor of the 
plaintiff and against the defendants had been rendered, the order 
dissolving the attachment upon the property finally determined 
the only issue remaining between the plaintiff and the defendants 
v.66F.no.l— 3 
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under the statutes of Arkansas in force in the Indian Territory 
(Mansf. Dig. c. 9, §§ 377, 394); and it is not improbable that this 
was the only material issue that ever arose between the plaintiff 
and the defendants, — the issue that determined whether the plain- 
tiff should have a lien upon any property by means of which he 
could have satisfaction of his debt In our opinion, this was clear- 
ly a final decision, within the rule established in Standley v. Rob- 
erts, supra, and was subject to review in this court The motion 
'to dismiss the writ of error to review the order dissolving the at- 
tachment is denied. The judgment in favor of the interpleader 
and against the plaintiff, to the effect that the interpleader was 
the owner of the property, is clearly a final judgment on an issue 
squarely made by the pleadings between the plaintiff and the in- 
terpleader under the Arkansas statutes to which we have referred, 
and the motion to dismiss the writ of error to review that judg- 
ment must also be denied. 



FIRST NAT. BANK OF BURLINGAME v. HANOVER NAT. BANK OF 

NEW YORK. 

(Circuit Court of Appeals, Eighth Circuit February 20, 1895.) 

No. 433. 

Banking — Receipt of Proceeds op Discount—Estoppel. 

A New York bank, at the request of S., the president of a Kansas bank, 
discounted a note made by S. By direction of S., it placed the proceeds 
of the note to the credit of the Kansas bank, and telegraphed S. that it 
had done so. On the receipt of the telegram, S. caused the proceeds of 
the note to be placed to his credit in the Kansas bank, and used the same. 
Held, that these acts constituted no evidence that the Kansas bank re- 
tained or enjoyed the proceeds of the discount, so as to estop it to ques- 
tion the authority of its officers to charge it with liability for the note. 

In Error to the Circuit Court of the United States for the Dis- 
trict of Kansas. 

Elijah Robinson, for plaintiff in error. 
C. N. Sterry, for defendant in error. 

Before CALDWELL, SANBORN, and THAYER, Circuit Judges. 

SANBORN, Circuit Judge. The Hanover National Bank of New 
York, the defendant in error, brought an action in the court below, 
and, after a jury trial, recovered a judgment against the First Na- 
tional Bank of Burlingame, Kan., the plaintiff in error, for a balance 
alleged to be due it on account. The writ of error was sued out 
to reverse this judgment. At the trial there was but a single item 
of the account in controversy. That was $ 5,000, which the New 
York bank charged to the Kansas bank on December 24, 1890, 
on account of a promissory note for that amount made by one 
Sheldon, and discounted by the New York bank at his request 
Sheldon was the president of the Kansas bank, and the New York 
bank maintained that the Kansas bank had agreed to pay this note 
at maturity if Sheldon did not, and that it had authorized the charge 
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of this item to its account in that event The Kansas bank denied 
that it had ever made any such agreement or given any such au- 
thority. There was conflicting evidence upon this issue that it 
is unnecessary to recite. But the evidence was undisputed that 
the New York bank discounted this note on September 23, 1890; 
that by direction of Sheldon it placed the proceeds of it on its books 
to the credit of the Kansas bank, and telegraphed to Sheldon to 
that effect on the same day, and that immediately upon the receipt 
of that telegram by Sheldon these proceeds were placed to his 
credit in the Kansas' bank, and were used by him. The court 
charged the jury: 

"If you find from the evidence that there was originally a defect of author- 
ity upon the part of these parties to this transaction, and if you further find 
that the defendant bank retained and enjoyed the proceeds of the transaction 
made by Sheldon, that would constitute acquiescence, as effectual as the ' 
most formal ratification afterwards, and the defendant, if you find that to 
be the case, would be estopped from resisting the demand of the plaintiff here. 
That is a matter for you to determine from the testimony, for upon the ques- 
tion of authority the testimony is conflicting, and you must determine it for 
yourselves." 

An exception was taken to this portion of the charge on the 
ground that there was no evidence tending to show that the defend- 
ant bank received and had the benefit of the loan in controversy. 
We think this exception was well taken. We have stated the only 
evidence the record discloses on this subject, and from that it 
clearly appears that the Kansas bank was used by Sheldon as a mere 
conduit through which to pass the proceeds of the discount from 
the New York bank to himself. Just as soon as he learned that the 
New York bank had credited the Kansas bank with this money on 
its books, he caused it to be charged to the Kansas bank, and cred- 
ited to himself on the books of the latter, and he used it. The 
Kansas bank neither retained nor enjoyed the proceeds of this 
discount, nor did it receive any interest, commission, or other bene- 
fit from the transaction. As there was no evidence that it retained 
or enjoyed the proceeds of this discount for the jury to consider, 
the instruction that such retention and enjoyment might work an 
estoppel of the right of the bank to question the authority of its 
officers to charge it with the liability in issue obviously tended to 
mislead the jury. An instruction which submits a material issue, 
that is settled by the uncontradicted evidence in the case, to a jury, 
as a disputed question of fact for them to determine, is mislead- 
ing and erroneous. Smith v. U. S., 151 U. S. 50, 54, 14 Sup. Ct. 
234. The judgment below is reversed, and the cause remanded, 
with instructions to grant a new trial. 



ST. LOUIS, I. M. & S. RY. CO. v. PHILLIPS et al. 

(Circuit Court of Appeals, Eighth Circuit January 2, 1895.) 

No. 431. 

h Appeal— Harmless Error— Unnecessary Party Plaintiff. 

A husband is not a necessary party to a suit for injuries sustained by 
his wife before marriage, where the state statute provided that (Mansf. 
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Dig. Ark. 8 4933) "every action must be prosecuted in the name of the 
party In Interest/' but his joinder in the suit is harmless error, and his 
name can be stricken from the record even after appeal. 
2l Release— Consideration — Fraud. 

A railroad company procured a release from an injured passenger in 
full settlement of all claims for personal injuries and loss of property upon 
the payment of a sum less in amount than the value of the property de- 
stroyed. Held, in an action for damages, that the court properly refused 
to direct a verdict for the defendant, where there was evidence tending 
to show that the receipt was procured by fraud, and that at' the time 
it was signed the plaintiff was incapable of transacting any important 
business or exercising an intelligent judgment on. any subject. 

3. CONTRACTS— -Validity— Effect of Inadequacy of Consideration. 

Mere inadequacy of consideration is not sufficient to establish fraud or 
mental incapacity to enter into a valid contract, but it is a circumstance 
which may be considered in connection with the other facts in the case. 

4. Trial— Instructions— Opinion as to Weight of Evidence. 

In an action to recover damages for personal Injuries the judge charged 
that the testimony of the medical experts who were called to testify as to 
the probable duration of the plaintiff's injuries was "entitled to great 
weight." Z7eW, that no just exception could be taken to this remark, as 
it was a mere expression of the opinion of the Judge as to the value of 
the evidence, and was not imposed on the Jury as an obligatory rule of 
law for their guidance. 

5. Appeal— Objections not Raised Below — Jurisdiction. 

In an action to recover damages for personal injuries and loss of prop- 
erty, the complaint alleged that a receipt in full settlement of all claims 
had been procured from the plaintiff by fraud, and at a time when she 
was incapable of transacting any business. Bcld, that the Jurisdiction of 
the court in determining this issue, not having been challenged upon trial 
of the case (on the ground that the receipt could only be avoided by a 
suit in equity), could not thereafter be challenged in the circuit court of 
appeals. Railway Co. v. Harris, 03 Fed. 800, followed. 

In Error to the Circuit Court of the United States for the East- 
ern District of Arkansas. 

George E. Dodge and B. S. Johnson filed brief for plaintiff in 
error. 

Oscar D. Scott filed brief for defendants in error. 

Before CALDWELL, SANBORN, and THAYER, Circuit Judges. 

CALDWELL, Circuit Judge. This was an action commenced in 
the circuit court of the United States for the Eastern district of 
Arkansas by James M. Phillips and Tampa S. Phillips, husband and 
wife, against the St. Louis, Iron Mountain & Southern Railway Com- 
pany, to recover damages for personal injuries and loss of money 
and personal baggage, sustained by Mrs. Phillips while traveling as 
a passenger on the defendant's road. At the time of the accident 
the plaintiff, Tampa S. Phillips, was a widow, and her name was 
then Tampa S. Griffith, but before this suit was brought she inter- 
married with her coplaintiff, James M. Phillips. The accident oc- 
curred at or near Hope, in Arkansas, on the morning of the 1st 
of March, 1893. The complaint alleges the accident was due to a 
defective track. The plaintiffs, anticipating that the defendant 
would plead in bar of the action a receipt acknowledging satisfac- 
tion of the demand signed by Mrs. Phillips, averred that the receipt 
was obtained from her by fraud, and at a time when, by reason of 
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her Injuries and the stimulants and opiates administered to her, 
she "was in a frame of mind incapable of contracting." In addition 
to a general denial, the answer set up in bar of the action the re- 
ceipt mentioned, which reads as follows: 

"Accounts Payable. 
'The Missouri Pacific Railway Co., to Mrs. T. S. Griffith, Dr. 

Address Pilot Point, Texas. 
"1803. 

"In full settlement and satisfaction of all claims and demands against the 
St. L., Iron Mountain and Southern Ry., and the Missouri Pacific Railway 
Co., leased, operated, and independent lines of railway, for personal injuries 
received while a passenger of said companies was on pass, train 51, which 
was derailed, and 1 received scalp wound, and both hands badly bruised, and 
shoulder and neck wrenched and bruised, and grip, hat, and cloak lost, and 
all personal property, aU of which occurred near Hope, Ark., Mch. 1, '93. 
And I do hereby fully and forever release, discharge, and acquit said com- 
panies from any aud all claims of whatever kind or character I may have on 
account of or arising from said accident or injuries In consideration of the sum 
of forty dollars, $40.00. 

"Received, Hope, Ark., March 1, 1893, of the Missouri Pacific Railway Com- 
pany, forty dollars, in full of the above account 

"LSignedJ T. S. Griffith." 

There was a trial to a jury, and a verdict and judgment for the 
plaintiff, and the defendant sued out this writ of error. The fol- 
lowing is a brief summary of the leading facts which the plain- 
tiff's testimony tended to establish: When the train was running 
rapidly, the chair car in which Mrs. Phillips was riding was de- 
railed, and thrown over on its side. At the time of the accident 
Mrs. Phillips was in the wash room, making her toilet. She was 
thrown across the room, and fell to the floor, and was rendered in- 
sensible by the violence of the shock. The water tank in the wash 
room upset, and poured its contents over her, and to this circum- 
stance she probably owes her life, for when the car turned over it 
took fire and burned up, and when she was revived by the water 
the room was full of smoke, and the fire was near enough to her to 
be felt. The side was now the top of the car, and her only means 
of escape was to break through the window on the top of the car, 
which, after repeated efforts, she succeeded in doing, when her cries 
for help were heard, and she was taken out. She was bruised and 
cut about the head, face, and hands, and her wounds were bleeding. 
She was taken to a house in the town near where the accident oc- 
curred, where she was waited upon by physicians, who dressed her 
wounds, and administered the usual remedies to allay pain and 
nervousness. She remained at the house until evening, when she 
was taken to the station, and put on a car to resume her journey 
to Texas. She was in pain, and was suffering from nervous pros- 
tration, and was more or less under the influence of the stimulants 
and narcotics she had taken. A witness who saw her in the car 
at this time testifies as follows: "She looked to be pretty well 
used up. I noticed her on the train. She had her head bandaged 
up, and both hands and arms bandaged up, and she looked to be 
kind of dazed or unconcerned about anything; seemed as though 
she was suffering, and she did say she was suffering;" and the same 
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witness says that he saw her the next morning, and 'Tier face was 
discolored on one side, very much swollen, and looked inflamed, and 
one eye closed." She had two hand satchels, which, with their 
contents, valued at f 70, were burned, and her money, amounting to 
$ 27, and her railroad ticket, shared the same fate. After she was 
put on the car in the evening to resume her journey, the door of 
that car was locked, and she was then approached by two or three 
of the defendant's agents, and what then took place is thus told by 
her in answer to questions propounded by the defendant: 

"Q. When these gentlemen called on you to present this matter that you 
have signed [the receipt], did you read it? A. Not a thing. He spoke to 
me, as well as I remember, in this way. He says, 'You have lost your bag- 
Rage; you have lost your money,' and I told him that I had, and he talked 
about it, and he pulled out this money and told me to sign my name; that 
I had received the amount of $40.00. Q. Did he read this over to you? 
A. No, sir; he didn't read anything to me at all. Q. Did you read it 
yourself? A. No, sir, not a thing. I would not have no more known that I 
signed to a blank than I did to that, if that is it Q. Didn't you know you 
were signing a receipt for that money? A. Yes, sir. I knew I was signing 
a receipt for the money, and it was very kind to give me something to go 
home on. Q. Was there anything said about that money being given to 
you to go home on? A. Nothing, only they said, *You have no money to 
go on,* and I said, 'No,* and they insisted that I stay over, but I got a 
telegram that my father was very sick, and aU I cared for was to get home. 
He was very ill, and my care was to get home, and I thought they were helping 
me home. Q. What was your condition, if you can describe it, there at the 
time,— mental condition? A. I do not know, sir. I couldn't teU you how I 
felt, but I was easy, indolent; I didn't care; was indifferent, just so I could 
get home; and I didn't seem to hardly be conscious of things around me." 

The first error assigned is that the husband of Mrs. Phillips was an 
improper party to the action. It is undoubtedly true that under the 
Arkansas Code the husband of Mrs. Phillips was an unnecessary 
party to the suit. His name might have been stricken out of the 
complaint at any time, and can be stricken out of the record now, but 
its presence is not injurious to the defendant, and is a harmless error. 

The court rightfully refused to give a peremptory instruction to 
the jury to find a verdict for the defendant. There was evidence 
tending to show that Mrs. Phillips' signature to the receipt was pro- 
cured by fraud, and that at the time she signed it she was in a state 
of mind that rendered her incapable Of transacting any important 
business, or forming or exercising a deliberate or intelligent judgment 
on any subject There was a serious conflict in the evidence on 
these issues, but it was the province of the jury to say whether, and 
how far, the evidence was to be believed. When, by giving credit 
to the plaintiff's evidence, and discrediting that of the defendant, 
the plaintiffs case is made out, the court cannot withdraw the case 
from the consideration of the jury. It is the province of the jury to 
pass upon the veracity of witnesses, and, when there is a conflict, 
to determine whom they will believe. Railroad Co. v. Teeter, 11 
C. C. A. 332, 63 Fed. 527; Railway Co. v. Sharp, 11 C. C. A. 337, 63 
Fed. 532, and cases there cited. 

The money and property of the plaintiff which was actually burned 
up exceeded in value more than double the sum paid to her by the 
defendant's agents, saying nothing of the personal injuries she sua- 
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tained, which were serious, and some of them probably permanent. 
While it is true that mere inadequacy of consideration is not suffi- 
cient to establish fraud or mental incapacity to enter into a valid 
contract, it is a circumstance which may be considered in connection 
with the other facts in the case. The weight to be given to it de- 
pends very largely on the degree of the inadequacy of consideration. 
The want of consideration may be so gross as to go a great way to- 
wards proving fraud or want of sufficient intelligence to make a con- 
tract In Beller v. Jones, 22 Ark. 92, 99, the court say: 

"No evidence was introduced by Jones so effective, none could be introduced 
more convincing, to show mental derangement or want of natural sense, 
as his agreement which is charged by him and admitted by Beller to have 
been made." 

And when it is shown that one has a weak understanding, or from 
any cause is in a mental condition which renders him liable to impo- 
sition, his contract will be held voidable if the nature of the act or 
contract justifies the conclusion that the party has not exercised a 
deliberate judgment, but has been imposed upon, circumvented, or 
overcome by cunning, artifice, or undue influence. 1 Story, Eq. Jur. 
§ 238. It is impossible to define with exactness the degree of 
mental weakness or unsoundness of mind that renders a party in- 
capable of entering into a contract, and this case does not require 
any extensive discussion of the subject. Against the consequence 
of mistaken judgment or mere imprudence and folly on the part of 
one making a contract, the law will not relieve. Probably as good 
a statement of the general rule as the books contain is found in 
Kelley's Heirs-v. McGuire, 15 Ark. 555, G03, where the court say: 

"If a person, although not positively non coanpos or insane, is yet of such 
great weakness of mind as to be unable to guard himself against imposi- 
tion, or to resist importunity or undue influence, a contract made by him 
under such circumstances will be set aside." 

Vide Kilgore v. Cross, 1 McCrary, 144, 1 Fed. 578, and cases there 
cited. 

No just exceptions can be taken to the charge of the court submit- 
ting these issues to the jury, and upon the evidence in the record 
we cannot disturb their verdict. Exceptions were tafcen to the re- 
mark of the judge that the testimony of the medical experts who 
were called to testify as to the probable duration of the plaintiff's 
injuries was "entitled to great weight." Widely different views are 
entertained as to the value of such evidence. The remark excepted 
to was a mere expression of the trial judge's opinion of its value, 
and was not imposed on the jury as an obligatory rule of law for 
their guidance. On the contrary, in the same connection the jury 
were told: 

"But at last you are not compelled to take it as true, if you believe that 
it is improper, and if you believe that it is untrue. You, as jurors, are to 
weigh that testimony also as you weigh other testimony. * * * You are 
the sole judges of the testimony as to the whole case, and of the credit to 
be given to the testimony of any or all of the witnesses. * * * In regard 
to the permanency of the injury, the court will say to you that you should 
be careful in estimating that. * * * You are not to speculate upon that, 
but to be governed by the testimony in the case, and all the testimony in 
the case." 
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It is urged that the plaintiff cannot, in this action, avoid the re- 
ceipt on the grounds relied upon, but that it can only be avoided by 
a bill in equity for that purpose. The complaint anticipated the 
defense based on the receipt, and alleged that it was procured from 
the plaintiff by fraud, and at a time when she was incapable of trans- 
acting any business. The defendant took issue on this allegation. 
The jurisdiction of the court to determine this issue was not chal- 
lenged in the trial court, and cannot, therefore, be raised in this 
court. We have recently had occasion to consider this question 
(Railway Co. v. Harris, 63 Fed. 800), and content ourselves with re- 
ferring to what was there said without repeating it here. We are 
not to be understood as intimating that, if the defendant had inter- 
posed a timely objection to the jurisdiction of the lower court to try 
this issue, the objection would have been of any avail. 

Finding no error in the record, the judgment of the circuit court is 
affirmed. 



BERGMAN et al. v. BLY. 

(Circuit Court of Appeals, Eighth Circuit January 2, 1895.) 

No. 407. 

1. Limitation of Actions— Payment on Note by One of Two Joint Mattetw. 

Payment made on a joint and several promissory note, executed and 

payable in Wyoming, by one of the two makers thereof, does not operate 

to prevent the running of the statute of limitations of that state as to 

the other maker. Cowhick v. Shingle (Wyo.) 37 Pac. (ISO, followed. 

8. Federal Courts— Const kuction of State Statutes. 

The construction placed upon a state statute by the supreme court of 
the state is obligatory on the federal courts, such construction being, in 
effect, a part of the text of the statute Itself. 

In Error to the Circuit Court of the United States for the District 
of Wyoming. 

This was an action by Damon Oaylord Bly against Isaac Bergman 
and Colin Hunter on a promissory note. The court directed a ver- 
dict for plaintiff. Defendants now bring error. 

A. C. Campbell (R. W. Breckons, on the brief), for plaintiffs in 
error. 
T. F. Burke (Charles H. Potter, on the brief), for defendant in error. 

Before CALDWELL, SANBORN, and THAYER, Circuit Judges. 

CALDWELL, Circuit Judge. This action was brought in the cir^ 
cuit court of the United States for the district of Wyoming, by 
Damon Gaylord Bly, the defendant in error, against Isaac Bergman 
and Colin Hunter, to recover the contents of a promissory note, 
of which the following is a copy: 
"$5830.00. Cheyenne, Wyoming, October 10th, 1SSG 

"Twelve months after date, for value received, we jointly and severally 
promise to pay to the order of Angeline Bly fifty-eight hundred and thirty 
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00-100 dollars at the banking house of Morton B. Post & Co., with interest 
at one per cent per month from date until paid, interest payable semiannu- 
ally. 
"Due Oct 10-13, 1886. Isaac Bergman. 

••Colin Hunter." 

The defendants answered separately. The only issue raised by 
the defendant Bergman's answer was that the interest on the note 
had been paid up to July 1, 1891, instead of January 1, 1891, as 
claimed, by the plaintiff. The defendant Hunter alleged in his 
answer that he signed the note as surety for Bergman, and, among 
other defenses, pleaded the statute of limitations as follows: 

"(1) Defendant alleges that no payment has been made upon said note by 
him, or with his knowledge or consent, at any time since the same was exe- 
cuted and delivered, and that the period of live years has elapsed since the 
said note became, by its terms, due and payable." 

The sections of the statute of limitations of Wyoming upon which 
this plea rests read as follows: 

"Sec. 23G8. Civil actions, other than for the recovery of real prpperty, can 
only be brought within the following periods, after the cause of action accrues. 

"Sec. 2369. Within live years an action upon a specialty or any agreement, 
contract or promise in writing." * * * 

"Sec. 2381. When payment has been made upon any demand founded on 
contract or a written acknowledgment thereof, or promise to pay the same 
has been made and signed by the party to be charged, an action may be 
brought thereon within the time herein limited, after such payment, acknowl- 
edgment or promise." 

The circuit court directed the jury to return a verdict for the plain-" 
tiff against both defendants for the amount of the note and interest 
thereon from January 1, 1891. Upon a consideration of the evidence, 
we are satisfied that this instruction, so far as relates to the defend 
ant Bergman, was right The only question in the case requiring 
serious consideration arises on the defendant Hunter's plea of the 
statute of limitations. The interest on the note was paid up to 
January 1, 1891, by Bergman, the principal in the note, and under 
the Wyoming statute, this payment of interest confessedly precluded 
the bar of the statute of limitations from attaching in Bergman's 
favor. Did such payment have a like effect as to the defendant 
Hunter? The circuit court held that.it did, and this ruling is as- 
signed for error. 

The question for decision is this: Does a payment made on a 
joint and several promissory note, executed and payable in Wyoming, 
by one of the two makers theieof, operate to prevent the running 
of the statute of limitations of that state as to the other maker? 
The supreme court of that state has recently answered this question 
in the negative in a well-considered opinion, reviewing many of the 
cases on this subject Cowhick v. Shingle (Wyo.) 37 Pac. 689. The 
court rests its decision upon its construction of the statute of limita- 
tions of the state, as well as upon the general rule of law. Counsel 
have with commendable diligence collected and cited to the court, 
and discussed at much length, the numerous decisions on both sides 
of this vexed question. Courts in this country and in England 
have discussed it pro and con so long and so often that there remains 
nothing new to be said on the subject It would be an affectation of 
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learning^ and serre no useful purpose, to repeat the reasoning on the 
question, or review the conflicting decisions. 1 We content ourselves 
with remarking that the decision of the supreme court of Wyoming, 
holding that the payment made on a promissory note by one of two 
makers jointly and severally liable thereon, does not suspend the 
running of the statute in favor of the other maker, be he principal 
or surety, is probably in harmony with the weight of authority in 
this country to-day, and it undoubtedly expresses the law as estab- 
lished, either by judicial decision or statute, in a large majority of 
the states of the Union. It is stated by the supreme court of 
Wyoming in the opinion referred to that — 

"At the time of the organization of the territory of Wyoming, in 1868, the 
rule that one joint debtor was affected by the partial payment of his codebtor 
in such way as to deprive him (the former) of the benefit of the statute pre- 
vailed In only a few of the states of the Union, to wit, Connecticut, New Jer- 
sey, Rhode Island, Delaware, Georgia, Oregon, North Carolina, Missouri, and 
perhaps, at that date, Minnesota and one or two other states. In all the 
other states, and in England as well, the rule had been entirely overthrown, 
either by judicial decision or by legislative enactment" 

And in a late case in Rhode Island (Institution v. Ballon, 16 R. I. 
351, 16 Atl. 144) the court, after reviewing the cases in that state 

i NOTE. Counsel for plaintiff in error cited and relied on the following 
cases: Bell v. Morrison, 1 Pet 352; Levy v. Cadet, 17 Serg. & R. 126; Walker 
v. Duberry, 1 A. K. Marsh. 189; Dickerson v. Turner, 12 Ind. 230; Steele v. 
Souder, 20 Kan. 39 (the opinion was by Judge, now Mr. Justice, Brewer); 
Glick v. Crist, 37 Ohio St 388; Arbuekle v. Templeton (Vt.) 25 Atl. 1095; 
Davis v. Mann, 43 111. App. 301; McMullen v. Rafferty, 89 N. Y. 456; Lit-. 
tiefield v. Littlefleld, 91 N. Y. 203; Littlefield v. Dingwell (Mich.) 39 N. W. 38; 
In re Sander's Estate (Surr.) 24 N. Y. Supp. 317; Hance v. Hair, 25 Ohio St- 
349; Marienthal v. Mosler, 16 Ohio St 56C; Bank v. Sullivan, 6 N. H. 124; 
Coleman v. Fobes, 22 Pa. St 156; Kallenbach v. Dickinson, 100 111. 427; 
Van Keuren v. Parmalee, 2 N. Y. 523; Shoemaker v. Benedict, 11 . N. 
Y. 176; Lowther v. Chappell, 8 Ala. 353; Myatts v. Bell, 41 Ala. 222; Tate 
v. Clements, 16 Fla. 339; Bush v. Stowell, 71 Pa. St 208; Steele v. Jennings, 
1 McMul. 297; Walters v. Kraft, 23 S. C. 578; Belote v. Wynne, 7 Yerg. 534; 
Muse v. Donelson, 2 Humph. 106; Schindel v. Gates, 40 Md. 604; Willoughby 
v. Irish, 35 Minn. 63, 27 N. W. 379; Mayberry v. Willoughby, 5 Neb. 368. 

Counsel for defendant In error cited and relied on the following cases: 
Whitcomb v. Whiting, 2 Doug. 652; Cross v. AUen, 141 U. S. 528, 12 Sup. Ct 
67; Allen v. O'Donald, 28 Fed. 346; Partlow v. Singer, 2 Or. 307; Burleigh 
v. Stott, 8 Barn. & C. 36; Perham v. Raynal. 2 Bing. 306; Wyatt v. Hod- 
son, 8 Bing. 309; Slgourney v. Drury, 14 Pick. 387; Cox v. Bailey, 9 Ga. 467; 
Bllicott v. Nichols, 7 Gill. 85; Schindel v. Gates, 46 Md. 604; Burgoon v. 
Bixler, 55 Md. 384; Lord v. Shaler, 3 Conn. 131; Bound v. Lathrop, 4 Conn. 
336; Caldwell v. Sigourney, 19 Conn. 37; Bissell v. Adams, 35 Conn. 299; 
Beardsly v. Hall, 36 Conn. 270; Merritt v. Day, 38 N. J. Law, 32; Turner v. 
Ross, 1 R. I. 88; Perkins v. Barstow, 6 R. I. 505; Institution v. Ballou, 16 R. 
I. 351, 16 Atl. 144; Green v. College, 83 N. C. 449; Moore v. Goodwin, 109 
N. C. 218, 13 S. E. 772; Bank v. Harris, 96 N. O. 119, 1 S. EL 459; Moore v. 
Beaman, 111 N. C. 328, 16 S. E. 177; Goudy v. Gillam, 6 Rich. Law, 28; Dins- 
more v. Dinsmore, 21 Me. 433; Quimby v. Putnum, 28 Me. 423; Joslyn v. 
Smith, 13 -Vt 353; Bank v. Cotton (Wis.) 9 N. W. 926; Bank v. Hartfleld, 5 
Ark. 551; Biscde v. Jenkins, 10 Ark. 108; CampbeU v. Floyd, 153 Pa. St 84, 
25 AtL 1083; Craig v. Calloway County Court, 12 Mo. 95; Harris v. Odeal, 
39 Mo. App. 270; McClurg v. Howard, 45 Mo. 365; Koslowskl v. Yesler, 2 
Wash. T. 407,' 8 Pac. 493; Brandt Sur. (Ed. 1876) § 120; 2 Pars. Notes & B. 
(Ed. 1«65> 657, 658; Ang: Lim. (Ed. 1876) §§ 240, 248; 24 Am. & Eng. Enc. 
Law* J*/ Wfc note* = :,;.?.. 
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whieh hold that the payment by one of two or more joint debtors 
operates to prevent the running of a statute as to all, say: 

'The cases are doubtless at variance with the rule now generally prevailing 
in the United States, but in many of the states their present rule has been 
established by statute, and in some of them after contrary decisions had been 
made by the courts." 

And in Wood, Lim. pp. 608, 609, the author, referring to the doc- 
trine of Whitcomb v. Whiting, 2 Doug. 652, says: 

"The judgment of the profession, as well as of the people generally, as to 
the wisdom of the d6ctrine, is best evinced by the circumstance that it has 
been nearly obliterated by legislative and judicial action." 

We think the construction placed upon the Wyoming statute by 
the supreme court of the state a sound one, but we prefer to rest our 
decision upon the proposition that, in the present state of the au- 
thorities upon this question, it is obligatory upon this court to give 
effect to the statute of Wyoming as construed and expounded by the 
supreme court of that state. The general rule is that the laws of 
the several states shall be regarded as rules of decision in the courts 
of the United States in cases to which they apply. The judiciary 
act requires this, and it would be the law independently of that 
enactment Under this rule, the first question which confronts a 
federal appellate court is, what is the local law applicable to the 
case? The local law which furnishes the rule of decision may con- 
sist of a statute, or of the decisions of its supreme court, or of both. 
The construction placed upon a state statute by the supreme court of 
the state is obligatory on the federal courts. The judicial inter- 
pretation of a statute becomes, in effect, a part of the text of the 
statute itself. It does not matter how like statutes in other states 
have been construed. The construction of the statute by the 
supreme court of the state from which the case comes is the law of 
that state, and furnishes the rule of decision. It not infrequently 
occurs that the same statute is differently interpreted, or the same 
question differently decided, by the supreme courts of different 
states. When that is the case, the federal appellate court gives 
effect to the local law of the state applicable to the case. It does 
not attempt to reconcile the conflicting decisions of the state courts, 
or to adopt a rule of decision different from that established by the 
supreme court of the state from which the case comes. It contents 
itself with giving effect to the local law. There are some qualifica- 
tions and exceptions to these general rules, but they are founded on 
special facts and circumstances which have no existence in this case. 
The decision of the supreme court of Wyoming which we are con- 
sidering antagonizes no well-settled doctrine in the law, changes 
no former rule of decision in the state, deprives no one of vested 
rights, and does not discriminate against nonresidents. On the 
contrary, it is well supported by reason and authority, and is in har- 
mony with the law in most of the states of the Union. In the case 
of Cross t. Allen, 141 U. S. 528, 12 Sup. Ct. 67, the court did no more 
than apply the rule of the local law. The court held that a payment 
by one of two joint obligors prevented the running of the statute of 
limitations as to the other, in the state of Oregon, upon the .ground 
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"that the statute of limitations of the state never operated as a bar 
to the enforcement of the original demands against both the prin- 
cipal and the surety." 

If the peremptory instruction of the court to the jury to return a 
verdict for the plaintiff against the defendant Hunter is based on the 
idea that the payments made upon the note were made by him or by 
his authorized agent, — as they must have been to remove the bar of 
the statute as to him, — it is sufficient to say that there was no evi- 
dence to warrant that conclusion. It is quite obvious, however, that 
that was not the ground! of the instruction, but that the circuit court 
took the view that the payment made on the note by Bergman had 
the effect to keep it alive as to his surety, Hunter. It is due to the 
court below to say that when this case was tried in the circuit court 
the case of Cowhick v. Shingle, supra, had not been decided by the 
supreme court of Wyoming. The judgment of the circuit court 
against the plaintiff in error Bergman is affirmed, and the judgment 
against the plaintiff in error Hunter is reversed, and the cause, as to 
him, is remanded, with directions to grant a new trial. 



PIERCE v. UNION PAO. RT. CO. 

(Circuit Court of Appeals, Eighth Circuit February 20, 1805.) 

No. 479. 

Charities— Hospital for Railroad Employes— Liability for Negligence—- 
Railway Co. v. Artist. 9 C. C. A. 14, 60 Fed. 365. Followed. 

In Error to the Circuit Court of the United States for the Southern 
District of Iowa, 

This was an action by H. C. Pierce, administrator of Ralph EL 
Pierce, against the Union Pacific Railway Company, to recover the 
amount of damages which it is claimed the estate suffered because 
of his death. The facts of the case are stated as follows in the brief 
for defendant in error: 

Ralph H. Pierce, the plaintiff's Intestate, on the 15th day of January, 1S91, 
left the defendant's hospital at Ogden, Utah, and nothing was known of or 
could be ascertained about him until some few weeks afterwards, when his 
body was found in the Weber river. The distinct charge of negligence made 
against the defendant, and complained of by the plaintiff, Is that the defend- 
ant, through its agents, servants, and employes, and those in charge and 
control of its hospital at Ogden, permitted said Ralph H. Pierce, while tem- 
porarily insane, to wander away from its said hospital, and that, while thus 
mentally unsound, he fell into the Weber river, and was drowned. 

The case was tried before Judge Shiras and a jury, at Des Moines, 
Iowa. At the close of all the testimony in the case, the defendant 
filed a motion for a verdict, and the motion was sustained. A ver- 
dict was directed for the defendant, and judgment rendered thereon 
for defendant, and against plaintiff for the costs of the suit; and 
this writ of error was sued out to reverse that judgment 
Charles A. Clark, for plaintiff in error, 
John H. Baldwin filed brief for defendant in error. 

. Before CALDWELL, SAJSTBORN, and THAYER, Circuit Judges. 
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SANBORN, Circuit Judge. The facts in this case are the same 
in all essential particulars as were those in the case of Railway Co. 
v. Artist, 9 C. C. A. 14, 60 Fed. 365; and the judgment below is 
affirmed, with costs, on the authority of that case. 



Ex parte SCOTT et at 

(Circuit Court, E. D. Virginia. March 4, 1895.) 

Oleomargarine— Prohibition of Sale by State -Interstate Commerce. 
Act Va. March 1, 1892 (Acts 1801-92, p. 840), entitled "An act to pre- 
vent the adulteration of butter and cheese, and the sale of the same, 
and preserve the public health," but in fact and substance prohibiting 
the sale of oleomargarine, is not a health law, but an interference with 
interstate commerce, and for that reason unconstitutional. 

G. A. J. Scott and William McLean were committed for violation 
of the Virginia oleomargarine law, and each filed a petition for the 
writ of habeas corpus in this court 

Sam W. Small, for petitioners. 
William H. White, for defendants. 

HUGHES, District Judge. The petitioners are under arrest for 
trading in an article of commerce brought from another slate. 
Their business would go to ruin if they were required to await all the 
proceedings in the state courts incident to appeal, and to reaching 
a final adjudication of their rights in the state court of final resort 
This fact makes these cases cases of emergency, demanding immedi- 
ate action by this court It was in this view that I directed these 
writs of habeas corpus to be issued. The facts agreed between the 
prosecuting officers of the state and the petitioners are as follows: 

"The accused (Scott) was at the time of his arrest engaged in Norfolk. 
Virginia, in the business of a wholesale dealer In oleomargarine, under and 
in compliance with the laws of the United States regulating the sale of 
that article. At the time of the arrest of the accused, he bad in his posses- 
sion for sole, and was selling, in the original, unbroken, and imported 
package, the article known as 'oleomargarine.' The packages containing the 
same were distinctly stamped with the word 'oleomargarine' in plain, Roman 
letters, not less than half an inch square. The said article was manu- 
factured by Swift & Co., in the state of Illinois, and shipped by them from 
that state to the accused, at Norfolk, Virginia. Oleomargarine is nowhere 
manufactured in the state of Virginia, but is largely manufactured else- 
where, and enters extensively into the trade and commerce of this and other 
states of the Union. The printed copy of the regulations concerning oleomar- 
garine under the Internal revenue laws of the United States may be used as 
evidence in this case." 

The question in these cases was before me, in the case of Ex 
parte Rebtnan, five years ago. 41 Fed. 867. There the state of 
Virginia had passed a law, which, stripped of its verbiage, was, in 
essence and purpose, a law forbidding the sale in this state of 
meats from animals slaughtered in other states. This law was held 
by me to be obnoxious to the provision of the national constitu- 
tion giving to congress the exclusive power of regulating commerce 
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between the states. A dealer, in Norfolk, in canned and prepared 
meats, had been arrested, tried, and imprisoned for violations of this 
meat law of the state. Upon a writ of habeas corpus, and after 
a full hearing, I released Rebman. The case was appealed to the 
supreme court of the United States, and was there accorded a 
privileged hearing. Whereupon that court unanimously affirmed 
the decision here. Brimmer v. Rebman, 138 U. S. 78, 11 Sup. Ct. 
213. In that case I said: 

"Section 8 of article 1 of the constitution gives congress exclusive power 
to regulate commerce among the several states; and, when congress re- 
frains from exercising that power in relation to any subject, commerce is 
free, and cannot be interfered with by the states. It was so held in Brown 
v. Houston, 114 U. S. t>31, 5 Sup. Ct. 1091. In quite a number of subse- 
quent cases the supreme court has held the same doctrine, in applying it 
to a constantly varying condition of facts." 

Mr. Justice Bradley, sitting in circuit court, truly and aptly said in 
Stockton v. Railroad Co., 32 Fed. 17: • 

"The power of congress is supreme over the whole subject of interstate 
commerce, unimpeded and UDembarrassed by state lines or state laws. On 
this matter the country is one, and the work to be accomplished is national; 
and state jealousies, state prejudices, and state interests do not require to 
be consulted. In matters of foreign and interstate commerce, there are 
no states." 

I went on, in the Rebman Case, to say as follows (but I shall how 
use the word "health," instead of "inspection," whenever the lat- 
ter occurred) : 

"It is undeniable that a state of this Union, like other self-governing states, 
has the power to enact health laws for the public safety. It has as clear 
a right to this power as it has to existence. It may enact and enforce 
health laws adapted to secure the public safety, even though they trench 
upon, and more or less obstruct, the freedom of trade between the states. 
It is equally true, however, that health laws, to be within the sovereign 
prerogative of the state, and to stand superior to the cardinal provisions of 
the national constitution, must be essentially and really such, in character, 
purpose, and operation. To call a law a health law does not make it one, 
competent to override any tenet of constitutional law. It must be a health 
law in spirit and in truth. It must be a reasonable law, properly devised 
for preventing the evil at which it is aimed; so devised as to no more than 
effectuate that purpose, and as not to subserve other objects not essential 
to the public safety. When health laws are abused for the latter ends, and 
thereby affect trade between the states obstructively or injuriously, it is 
competent for the national courts— it is declared to be our solemn duty— to 
pronounce them invalid, and to forbid their enforcement And so it seems to 
me that the question at bar is resolved into the inquiry, whether or not 
the meat law of Virginia is reasonable and necessary, is directed against 
a dangerous evil, has an eye single to the prevention of that evil, and pro- 
vides for its prevention in a manner less injurious to the constitutional 
rights of the citizens of our sister states than any other that could be 
devised." 

In my construction of the Virginia meat act, I held that the neg- 
ative of the propositions just stated was true of it, and held it, 
therefore, to be an invalid law, as against the products of sister 
states. I therefore released the petitioner, who had been impris- 
oned under that law. When the case was before the supreme 
court of the United States, that court, in affirming the judgment 
of this court, said of the Virginia meat law; ■■• » 
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"We are of opinion that the statute of Virginia, althq^gh avowedly en- 
acted to protect its people against the sale of unwholesome meats, has no 
real or substantial relation to such an object, but, by its necessary operation, 
is a regulation of commerce, beyond the power of a state to establish." 

The Rebman Case is on all fours with the two now under con- 
sideration. On March 1, 1892, the general assembly of Virginia en- 
acted a law whose title declared it to be "An act to prevent the 
adulteration of butter and cheese, and the sale of the same, and 
preserve the public health." 1 

Under this title the act went on to forbid the manufacture and 
sale of any compound made of substances other than such as are pro- 
duced from cows' milk, and of any compound made of such other 
substances as were imitations or semblances of the products of 
cows' milk, and from coloring such other substances so as to make 
them similar to butter or cheese. Indeed, the very terms of the 
provisions of the act excluded the idea of the adulteration of butter 
and cheese. They referred exclusively to compounds of things 
other than butter and cheese. As oleomargarine is not composed 
in any ingredient of butter or cheese, it can be in no contingency or 
possibility an adulteration of these products of the cow. And 
so this act of Virginia, purporting to be an act to prevent the adul- 
teration of butter and cheese, was no more nor less than an act to 
forbid the inanufacture and sale of oleomargarine in the state. As 

i Acts 6 n. Assem. V a. 1891-92, p. 840: 

An act to prevent the adulteration of butter and cheese and the sale of the 
same, and preserve the public health. 

1. Be It enacted by the general assembly of Virginia, that no person shall 
manufacture out of any oleaginous substance or substances, or any compound 
of the same other than that produced from unadulterated milk or of cream 
from the same, any article designed to take the place of butter or cheese 
produced from pure unadulterated milk or cream of the same, or shall sell 
or offer for sale the same as an article of food. This provision shall not apply 
to pure skim milk cheese made from pure skim milk. Whoever violates 
the provisions of this section shall be guilty of a misdemeanor, and be pun- 
ished by a fine of not less than fifty nor more than one hundred dollars for 
the first offence, and for each subsequent offence shall be punished by a 
fine of not less than one hundred dollars nor more than five hundred dollars. 

2. That no person, by himself or his agents or servants, shall render or 
manufacture out of any animal fat or animal or vegetable oils not produced 
from unadulterated milk or cream from the same, any article in imitation or 
semblance of natural butter or cheese produced from pure, unadulterated milk 
or cream of the same, nor mix, compound with, or add to milk, cream or but- 
ter any acids or other deleterious substances or any animal fat or animal 
oils not produced from milk or cream so as to produce any article or sub- 
stance or any human food in imitation or semblance of natural butter or 
cheese, nor sell, keep for sale, or offer for sale any article, substance or com- 
pound, made, manufactured, or produced In violation of the provisions of 
this section, whether such article, substance or compound shaU be made or 
produced in this state or elsewhere. Whoever violates the provisions of this 
section shall be guilty of a misdemeanor, and be punished by a fine of not 
less than fifty nor more than one hundred dollars for the first offence, and 
for each subsequent offence shall be punished by a fine of not less than one 
hundred dollars nor more than two hundred and fifty dollars. Nothing in 
this section shall impair the provisions of, the first section of this act. 

3. That no person shall manufacture, mix, or compound with or add to 
natural milk, cream or butter any animal fats or animal or vegetable oils, 
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to the manufacture of oleomargarine, the law was without the nec- 
essary raison cPetre. None was manufactured in the state; none 
has been or is manufactured here; and, if the manufacture of it is 
an. evil, it is one that did not exist, and as to which the act is 
brutum fulmen. Stripped of its verbiage, and of its useless inhibi- 
tion of a nonexistent manufacture, the law is nothing more nor less 
than a prohibition of the sale in Virginia of oleomargarine im- 
ported from one of our sister states. It is in palpable conflict with 
the national constitution. It is a fact of common knowledge that 
oleomargarine has been subjected to the severest scientific scrutiny, 
and has been adopted by every leading government in Europe, as 
well as America, for use by their armies and navies. Though 
not originally invented by us, it is a gift of American enter- 
prise and progressive invention to the world. It has become 
one of the conspicuous articles of interstate commerce, and fur- 
nishes a large income to the general government annually. Its 
chemical properties and preparation are such that it is adopted 
for the use of the armies and navies of the great nations as more 
desirable and safe than to run the risk of rancid butters and ani- 
mated cheeses. It is entering rapidly into domestic use, and the 
trade in oleomargarine has become large and important. Tbe at- 
tention of the national government has been attracted to it as a 

nor shall he make or manufacture any oleaginous substance not produced 
from milk or creajni, with the intent to sell the same for butter or ciieese 
made from unadulterated milk or cream, or have the same in his posses- 
sion, or offer the same for sale with such intent; nor shall any article, sub- 
stance or compound so made or produced be sold, Intentionally or other- 
wise, as and for butter or cheese the product of the dairy; no person shall 
coat, powder, or color with annotto or any coloring matter whatever, but- 
terine or oleomargarine "or any compound of the same, or any product or 
manufacture made in whole or in part from animal fats or animal or vegeta- 
ble oils not produced from unadulterated milk or cream, whereby tbe said 
product, manufacture or compound shall resemble butter or cheese the product 
of the dairy, or shall have the same in his possession with the intent to sell 
the same, or shall sell or offer the same for sale. Whoever violates auy of 
the provisions of this section shall be guilty of a misdemeanor, and be pun- 
ished by a line of not less than tifty nor more than one hundred dollars 
for the first offence, and shall be punished by a fine of not less than one 
hundred dollars nor more than two hundred and fifty dollars for each sub- 
sequent offence. This section shall not be construed to impair or affect the 
prohibition of sections one and two of this act. 

4. That no keeper or proprietor of any bakery, hotel, tavern boarding house, 
restaurant, saloon, lunch-counter or place of public entertainment, or any 
person having charge thereof or employed thereat, shall keep, use or serve 
therein, either as food for their guests, boarders, patrons or customers, or 
for cooking purposes, any article made in violation of the provisions of 
sections one, two and three of this act. Whoever violates the provisions of 
this section shall be guilty of a misdemeanor and punished by a fine of not 
less than fifty nor more than one hundred dollars for each offence. 

5. That the authority to Impose such fines, with costs, as are enumerated 
in sections one, two, three and four of this act shall vest in the same court 
that exercises jurisdiction of other criminal cases. 

6. That all acts or parts of acts, so far as they conflict with the pro- 
visions of this act, are hereby repealed. 

7. This act shall be in force from its passage. 
Approved March 1st, 1892. 
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source of revenue. Its manufacture and sale have been made 
the subject of careful regulation by congress, and the national reve- 
nue derived from it is considerable. Manufacturers pay a tax of 
$600 per annum; wholesale dealers, ?480; and retail dealers, f48. 
These petitioners had paid these taxes to the United States, which 
were heavy, and were doing business under the imprimatur of the 
national government; and it was for doing that business that they 
were arrested, tried, and jailed in this city of Norfolk. State leg- 
islation against it is therefore regarded as invidious by the national 
authorities, and the right of dealing in it will not be allowed by them 
to be capriciously overthrown. Provincial prejudice against this 
now Btaple article of commerce is natural, but a city of the size and 
prospects of Norfolk as a world's entrepot ought not to be fore- 
most in manifesting such a prejudice. My recollection is that there 
were no prosecutions under the meat act anywhere in the state, 
except in Norfolk. 1 regret that it has been necessary to bring 
such cases as those at bar before me. I regret that the necessity 
for doing so has arisen in Norfolk; the criminal court of Richmond 
having refused to entertain such prosecutions, holding the act of 
March 1, 1892, obnoxious to the state constitution, as I hold it to 
be obnoxious to the national constitution. I think it is palpably 
obnoxious to both. 

I will enter judgment for the petitioners* and order them to be 
released from custody. If appeal is desired, they may be bailed 
to await the judgment of the supreme court at Washington. If an 
appeal is taken, the case will be accorded there a privileged hearing; 
and I will facilitate, as far as I can do so, the appeal and an early 
hearing. 

Although unnecessary, I will append here a notice of the recent 
decision of the United States supreme court in the case of Plumley 
v. Com., 15 Sup. Ct 154. In that case the court had under review 
a Btatute of Massachusetts prohibiting the sale in that state of oleo- 
margarine if it was got up "in imitation of yellow butter," but 
allowing it to be sold "in a separate and distinct form, and in such 
a manner as will advise the consumer of its real character, free 
from coloration or ingredient that causes it to look like butter." 
The supreme court held that, though the act would have been in- 
valid if it had prohibited the sale of oleomargarine generally in 
undisguised form, yet that so far as it prohibited the coloring of oleo- 
margarine yellow, so as to imitate butter, and thereby deceive the 
consumer, the law was pro tanto valid. Even in restricting its de- 
cision to the mere yellowing of oleomargarine, the court was held, by 
three of the justices, to have gone too far. The court were unani- 
mous as to the invalidity of any state law which should inhibit the 
sale within its borders of oleomargarine, when prepared, labeled, and 
sold as such, without deceit or fraud. Such is the case as to the 
article for Belling which the petitioners now before me have been 
prosecuted, and the case of Flumley v. Com. is authority and war- 
rant for my order setting them at liberty. 
v.66F.no.l — 4 
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UNITED STATES v. PERKINS et aL 
(Circuit Court of Appeals, Second Circuit February 11, 1895.) 

No. 85. 

1. Customs Duties— Wood Pulp— "Dry Weight." 

The term "dry weight," as used in paragraph 415 of the tariff act of 
October 1, 1890, imposing a duty of six dollars per ton dry weight on 
unbleached chemical wood pulp, and seven dollars per ton dry weight on 
bleached chemical wood pulp, does not refer to the absolute dry weight 
of the material immediately after desiccation in a kiln, but to the air- 
dry weight as understood in commerce. 

a Same. 

It seems that it is not customary to make aji allowance for moisture in 
wood pulp where the moisture does not exceed 10 per cent of the total 
weight 

This is an appeal from a decision of the United States circuit 
court, Southern district of New York, reversing a decision of the 
board of general appraisers, which affirmed the assessment of duties 
made by the collector of the port of New York on certain "un- 
bleached chemical wood pulp." The tariff act of October 1, 1890, 
contains the following provision: 

"415. Mechanically ground wood pulp, two dollars and fifty cents per ton 
dry weight; chemical wood pulp, unbleached, six dollars per ton dry weight; 
bleached, seven dollars per ton dry weight." 

There is no question as to the classification of the merchandise 
for duty, but the importers insisted that the dutiable weight was 
not correctly ascertained by the customs officers. Mechanically 
ground wood pulp contains 50 per cent, more or less, of water. 
Chemical wood pulp, which is an absorptive material, is found in a 
condition of practically absolute dryness only immediately after 
desiccation in a kiln. As soon as it is exposed to the air, it begins 
to take in moisture, and the amount of water thus absorbed by 
its fibers varies with the varying hygrometric conditions of the 
place where it is kept The percentage of water, under some con- 
ditions, is found to be as low as 6£ per cent; under other condi- 
tions it rises to 13 per cent, or over. The collector determined 
the dutiable weight of the importation upon the assumption that 
the normal amount of water in chemical wood pulp was 10 per cent. 
He had tests made of the several lots imported, thus ascertaining 
the difference between the kiln-dried weight and the actual weight 
as imported. Where such difference did not exceed 10 per cent, 
he took the actual weight as the weight for duty purposes; where 
such difference exceeded 10 per cent, he deducted the excess from 
the actual weight, and exacted duty only on the residue. The im- 
porter insisted that duty should be exacted only on the kiln-dried 
weight 

James T: Van Rensselaer, for the United States. 
Everitt Brown, for appellees. 

Before WAULACE, LACOMBE, and SHIPMAN, Circuit Judges. 
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PER CURIAM. The board of general appraisers has found in 
this case that "the term 'dry weight' is a commercial term, mean- 
ing 'air-dry weight' n The record before this court contains abun- 
dant testimony supporting this finding, and little, if any, to the 
contrary. Such finding of fact, therefore, should not be disturbed 
upon appeal. To the importers , further contention that the air- 
dry weight of their importation was determined by an arbitrary 
formula, not warranted by law or commercial usage, it is sufficient 
to say that their protest sets forth no such objection to the decision 
of the collector. The only ground of objection stated in that docu- 
ment is that "said merchandise is dutiable only on the absolute 
dry weight thereof." Having wholly failed to sustain the claim 
made in their protest, the importers were not entitled to relief, and 
the circuit court erred in reversing the decision of the board of ap- 
praisers. A majority of this court, moreover, are inclined to the 
opinion that the evidence sustains the further finding of the board 
of appraisers that in trade and commerce it is not customary to 
make an allowance for moisture in wood pulp where the moisture 
does not exceed 10 per cent of the total weight, but, in view of 
the insufficiency of the protest, it is not necessary to pass upon that 
point in this case. The decision of the circuit court is reversed. 



UNITED STATES v. POPPER et aL 

(Circuit Court of Appeals, Second Circuit January 9, 1895.) 

No. 0L 

Customs Duties — Glass Disks Colored and Cut in imitation of Prboioui 
Stones. 

Merchandise, consisting of glass disks of various colors and sizes, col- 
ored and cut in imitation of precious stones, is dutiable under the pro- 
vision of the tariff act of March 3, 1883, Imposing a duty of 10 per 
cent ad valorem upon "compositions of glass or paste, when not set," 
and is not to be classified under the provision of the same act imposing a 
duty of 45 per cent ad valorem upon "articles of glass, cut engraved, 
painted, colored," etc. 

Appeal from the Circuit Court of the United States for the South- 
ern District of New York. 

This was an application by Leo Popper, Edwin S. Popper, and 
Caleb F. Popper, copartners, trading as Leo Popper & Son, for a 
review of the decision of the board of general appraisers concerning 
certain goods imported by them. The circuit court reversed the de- 
cision of the board of general appraisers, and the United States 
thereupon appealed. 

Wallace Macfarlane, U. S. Atty., and James T. Van Rensselaer, 
Asst U. & Atty. 
Comstock & Brown (Albert Comstock, of counsel), for appellees. 
Before WALLACE, LACOMBE, and SHIPMAN, Circuit Judges. 

WALLACE, Circuit Judge. The question in this case is whether 
merchandise! imported while the tariff act of March 3, 1883, was 
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in force, and consisting of glass disks of various colors and sizes, 
colored and cnt in imitation of precious stones, and unset, should 
have been classified under the provision of that act imposing a duty 
of 45 per cent, ad valorem upon "articles of glass, cut, engraved, 
painted, colored," etc., or under the provision imposing a duty of 
10 per cent ad valorem upon "compositions of glass or paste, when 
not set." The testimony shows that such articles are sold as imita- 
tion jewelry, and are used as ornaments in the place of real gems. 
We think the term "compositions of glass or paste" is reasonably in- 
telligible, without resorting to extraneous sources to ascertain its 
meaning. The association naturally suggests kindred composi- 
tions, such as may be either of glass in the nature of paste, or paste 
in the nature of glass; and the only articles which, according to 
the testimony, seem to fit that description, are the imitation gems 
of glass, commonly known as "paste." Some additional light, how- 
ever, is found upon the meaning of congress in the next succeeding 
tariff act (October 1, 1890), in which, in lieu of the provision for a 
duty of 10 per centum ad valorem upon "compositions of glass or 
paste, when not set," a like duty is imposed upon "imitations of 
precious stones composed of paste or glass, not exceeding one inch 
in dimensions, not set." As the importations are more specifically 
described by the provision imposing the 10 per centum duty than 
by the other, it is the one under which they should have been 
classified. The decision of the circuit court, reversing that of 
the board of general appraisers, is affirmed. 



OPPENHEIMER et al. v. UNITED STATES. 

(Circuit Court of Appeals, Second Circuit February 11, 1895.) 

No. 89. 

Customs Duties— Class tfic atton— St lk Veils in the Piece. 

Silk veils or veilings in the piece, with borders upon them, and clearly 
defined lines between the borders, indicating where they were to be cut 
off, held to be dutiable at GO per cent, ad valorem, as "wearing apparel," 
under paragraph 413 of the tariff act of October 1, 1890, and not at 50 
per cent ad valorem, under paragraph 414, as "manufactures of silks 
not specially provided for." Oppenheimer v. XL S., 01 Fed. 283, affirmed. 

Appeal from the Circuit Court of the United States for the South- 
ern District of New York. 

This was an application by Oppenheimer & Terry, importers, for 
review of a decision of the board of United States general apprais- 
ers concerning certain importations of silk veils in the piece made by 
them. The decision of the board sustaining the action of the col- 
lector was affirmed by the circuit court 61 Fed. 283. The import- 
ers appeal. 

Benjamin Barker, Jr., for appellants. 
Henry C. Piatt, for the United States. 

Before WALLACE and LACOMBE, Circuit Judges. 
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LACOMBE, Circuit Judge. The goods in question are silk veils 
in the piece. They come in rolls several yards in length, but are 
ornamented with a succession of borders, each surrounding a portion 
of the fabric of a size suitable for a veil. A series of veils are thus 
marked out, defined, and designated by these borders, and, although 
not separated from each other at the time of importation, are adapt- 
ed for no other use than as veils, and only need cutting apart to make 
them completed veils. The dividing line of each separate veil is 
plainly indicated, and the fabric can be cut only between the veils 
without destroying the design. They are manufactured, adapted, 
and intended for veils, and for nothing else. 

The appellants contend that the merchandise is dutiable under 
paragraph 414 of the tariff act of 181)0, as "manufactures of silk, 
not specially provided for." The collector classified them as wear- 
ing apparel, under paragraph 413, which is as follows: 

"Par. 413. Laces and embroideries, handkerchiefs, neck rufflinprs and 
ruchings, clothing ready made, and articles of wearing apparel of every do- 
eeription, including knit goods, made up or manufactured wholly or in part 
by the tailor seamstress or manufacturer, composed of silk or of which 
ellk Is the component material of chief value, not specially provided for 
sixty per cent ad valorem," etc 

The merchandise imported in this case is clearly within the itali- 
cized portion of this paragraph. It is made up "in part," the opera- 
tion of making up having progressed so far that it is easy to identify 
the particular article of wearing apparel it is to be, and the materials 
out of which it is made being rendered, so far as tbe evidence 
shows, practically useless for any other purpose. In this respect 
it differs from In re Mills, 56 Fed. 820, where the hemstitched lawns 
were as well adapted for use as window curtains as they were for 
women's skirts and aprons. Veils are manifestly wearing apparel, 
afd these goods, being veils which only need to be cut off from the 
piece in order to be ready for use, were properly classified for duty 
as such. 

The decision of the circuit court is affirmed. 



HENDERSON v. UNITED STATES. 

(Circuit Court of Appeals, Second Circuit January 0, 1895.) 

No. 5a 

Customs Duttbs— Tabtff Act 1890 — Freb List — Theatrical Properties— 
Part Owner. 

Theatrical costumes Imported by one of two Joint owners, for their 
Joint use in the production of a theatrical burlesque, are not subject to 
duty (TarifT Act 1890, par. 080), upon the ground that they were imported 
for another person as weU as for the one arriving with them. 

9 Appeal from the Circuit Court of the United States for the South- 
ern District of New York. 

This was a protest of Wemyss Henderson against the imposing, as- 
•easing, and paying of any duty upon certain theatrical costumes 
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and properties brought by him on the steamer City of New York 
into the port of New York on May 11, 1892. 

It appeared from the complainant's protest and the evidence taken by the 
board of appraisers that the property was owned jointly by the protestant 
and his brother, David Henderson, proprietors of the American Extravaganza 
Company, and were to be used by this company in theatrical representations. 
The board of appraisers found that "the goods are theatrical effects, assessed 
for duty under various provisions of the tariff, and claimed to be exempt 
from duty as professional implements, under paragraph 686, Tariff Act 1890. 
The articles were imported for the American Extravaganza Company, and 
arrived in the possession of Mr. Wemyss Henderson, who is, as the protest 
states, one of the proprietors, owners, and managers of the company. Para- 
graph 686, in exempting from duty the instruments of occupation of persons 
arriving in the United States, provides that this exemption shall not include 
articles imported for any other person or persons. The board is of the opin- 
ion that the term 'persons' arriving in the United States means individuals 
arriving, and that the word 'persons' is not used in a corporate sense. Other- 
wise a member of a firm or corporation might go abroad and purchase wear- 
ing apparel for the whole firm or corporation, and obtain exemption, under 
paragraph 752. We find that, in bringing in theatrical effects for his co- 
proprietors or partners in the American Extravaganza Company, Mr. Hender- 
son imported articles for the use of other person or persons. The protest is 
overruled accordingly." Upon appeal, Wheeler, J., delivered the following 
opinion: "These theatrical costumes were imported as well for another per- 
son as for the one arriving with them, and do not come within the words of 
the statute making such costumes free as implements of an occupation in 
some cases. Judgment affirmed." The case is now heard upon a review of the 
judgment of the circuit court. 

A. J. Dittenhoefer, for appellant. 

Theatrical costumes and properties are tools and. implements of trade and 
occupation, within the meaning of said provision, and as such are exempt 
from duty. This, however, is no longer an open question. In December, 1892, 
this court, in the Huntington* Case, 1 following previous decisions, held that 
theatrical costumes and properties were instruments of trade and occupation, 
and they are recognized as such in the new tariff. See paragraph 596, Tariff 
Law 1894. It is not essential that the articles should be used personally fy 
the party bringing them to exempt them from duty, but it is sufficient that 
they are used in his business or occupation. In the Huntington Case the 
theatrical costumes were to be used, not only by Miss Huntington, but also 
by the members of her company, and it was argued that they were, there- 
fore, brought over for "another person," within the meaning of the provision 
that tools of trade should not be exempt from duty if they were brought over 
for "another person or persons." Though the point was not raised in the 
first instance before the board of appraisers, Mr. Wilkinson, in anticipation, 
disposed of it as follows: "It may be contended that the articles in question 
were not to be worn by the actress, but that they are intended for use by 
other members of the company. This contention would seem to be answered 
by the opinion of the attorney general, which is promulgated in synopsis. 
8021, with the express concurrence of the department. In his opinion it is 
held that that portion of that paragraph applies to implements and tools in- 
tended for the actual personal use of the Importer, or those following the one, 
in the same trade or occupation, under his personal supervision or employ- 
ment;" and the objection was overruled on the spot, both in the circuit and 
this court, and the decision of the board affirmed. As there is no substantial 
difference between that case and this one, the decision should be controlling. 
It obviously was not the intention of congress to exempt only such tools, in- 
struments, and implements that were to be used exclusively by the person 
who brought them over. Such a construction would in effect nullify the law, 
and lead to the absurdity of making a saw or last dutiable If the owner per- 

i No opinion filed. 
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initted iiis workmen to saw wood or make shoes with the tools instead of 
doing it himself. It is difficult to understand the distinction made by the 
board of appraisers between this and the Huntington Case. The board says 
"that it is of the opinion that the term 'persons' arriving in the United States 
means individuals arriving." What does this mean? If anything, it applied 
to Miss Huntington and the members of her company equally as well as it 
applies to the appellant and his brother, and yet the board held that the 
Huntington costumes were exempt from duty. Appellant is not to be de- 
prived of the benefit of, the exemption, for the sole reason that he is a partner 
with his brother in the play in which the costumes were to be used. In Mab- 
bett v. White, 12 N. Y. 455, the court say: "The relation subsisting between 
partners is of the most intimate and confidential nature. They are joint ten- 
ants of the stock and effects of the company. Their interests are joint and 
mutual, and each is seized per my et per tout Bach has entire possession, as 
well of every part as of the whole, and each of two partners has an undi- 
vided moiety of the whole, and not the undivided whole of a moiety." The 
appraisers, as a reason for their decision, say that a member of a firm might 
go abroad and purchase wearing apparel for the whole firm. As articles of 
wearing apparel are not tools or Implements of trade, we fail to appreciate 
the pertinency of the illustration. The appraisers conclude by saying: "We 
find that, in bringing in theatrical effects for his coproprietors or partners in 
the American Extravaganza Company, Mr. Henderson imported articles for 
the use of other person or persons." 

Wallace Macfarlane, TT. S. Atty., and Henry 0. Piatt, Asst U. S. 
Atty. 
Before WALLACE, LACOMBE, and SHIPMAN, Circuit Judges. 

PER CUBIAM. The appellant arrived at the port of New York 
on the steamer City of New York, May 11, 1892, bringing with him 
upon the steamer for importation certain theatrical costumes and 
properties, owned by him and his brother as copartners, to be used 
in a certain play to be produced at a theatre of which he and his 
brother were the proprietors. The question upon this appeal is 
whether these importations were exempt from duty under paragraph 
686 of the tariff act of 1890, which includes in the free list "profes- 
sional books, implements, instruments, and tools of trade, occupa- 
tion, or employment, in the actual possession at the time of the per- 
sons arriving in the United States; but this exemption shall not be 
construed to include machinery or other articles, imported for use 
in any manufacturing establishment, or for any other person or 
persons, or for sale." The board of general appraisers decided that 
the importations were not exempt from duty, but were excluded be- 
cause the articles were imported as well for another person as for 
the one arriving with them, and the circuit court, which affirmed 
the decision of the board of general appraisers, was of the same opin- 
ion. We think the construction thus placed upon the statute too 
narrow and illiberal. The meaning of the restrictive clause, giving 
the language its natural import, is to exclude from the exemption 
such articles as are brought by the one arriving with them, not for 
himself, but for some one else. Its apparent purpose is to sup- 
press a common practice, and prevent the importation free of duty 
of professional books, etc., which have been procured by the person 
arriving with them, not for himself, but as a friendly office for some 
other person. Except for the restrictive clause, all such enumerated 
articles would escape duty, if brought here by the person arriving 
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with them. Obviously; it was not the intention of congress to ex- 
empt only such tools, instruments, etc., as are to be used exclusively 
6y the person who am res with them. Such a construction would 
lead to the absurdity of making professional books dutiable if the 
owner intended to permit his students to use them, or tools in trade, 
if he intended to allow his workmen to use them. In the most favor- 
able view for the appellee, the question is one of doubt,, and the 
doubt should be resolved in favor of the appellant, "as duties are 
never imposed upon the citizen upon, vague or doubtful interpreta- 
tions." Hartranft v. Wiegmann, 121 XJ. S. 609, 7 Sup. Ct 1240. 
The decision of the circuit court is reversed. 



WILLIAM ROGERS MANUF'G CO. V. R. W. ROGERS CO. et aL 
(Circuit Court, S. D. New York. February 28, 1895.) 

1. Trade-Mark— Use op Personal Name— Corporation. 

The rule that the use of a personal name as a trade-mark will not be 
protected against its use in good faith by a defendant having the same 
name does not apply to the case of a corporation, which selects its own 
name, especially where it appears that the name was selected in order 
to mislead. 

& Same. 

One W. R. adopted, a trade-mark for use upon silver-plated ware manu- 
factured by him, of which the name "R." formed the characteristic 
and important part The use of such trade-mark was continued by R. 
and by the W. R. Co., his successor, for many years; and a high and 
valuable reputation was acquired by the goods manufactured by R. 
and the W. R. Co., bearing such trade-mark. One -R. W. R., who had* 
not been engaged in the manufacture of silver-plated ware, and was not 
known in the trade, except as a salesman, united with others in form- 
ing a corporation to which they gave the name of R, W. R. Co. and caused 
silver-plated ware to be manufactured for them, bearing a mark of 
which the name "R." was the characteristic and important part, and 
which might readily be mistaken for the mark of the W. R. Co. JSfcW. 
tjiat the use of the name * 4 R. W. R. Co.," as a distinctive, mark for silver- 
plated ware, would be enjoined. 

This was a suit by the William Rogers Manufacturing Company 
against the R. W. Rogers Company, Frederick F. Spyer, Robert W. 
Rogers, William A. Jameson, and Samuel J. Moore, to enjoin the 
infringement of complainant's trade-mark. Complainant moved for 
a preliminary injunction on the bill and affidavits showing the fol- 
lowing facts: 

William Rogers, for a long time prior to 18fi5, was engaged In the manu- 
facture of silver-plated ware. In 18(J3 he associated himself with others 
in a copartnership under the name of the William Rogers Manufacturing 
Company, and in 1872 a corporation under the same name was organized 
by him and his associates. The silver-plated ware manufactured by Rog- 
ers, the firm, and the corporation was uniformly of high quality, and ac- 
quired a high reputation. All such ware was marked with certain trade- 
marks, in each of which the name "Rogers" was the characteristic and 
important part; and the goods came to be known in the market by such 
trade-marks, and as "Rogers" goods. The defendant Robert W. Rogers 
had been a salesman of silver-plated ware, but had never manufactured 
such ware, or. been known to possess any special skill In its manufacture. 
The defendant Spyer was a dealer in silver-plated ware, chiefly of an in- 
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ferior quality. The defendants Jameson and Moore were officers of the 
Carter-Crume Company, a manufacturer of silver-plated ware. In 1894 
Robert W. Rogers, Spyer, Jameson, and Moore organized the R. W. Rogers 
Company, and contracted with the Carter-Crume Company to manufacture 
for the R. W. Rogers Company silver-plated ware, of a quality inferior to 
that of the William Rogers Manufacturing Company's ware, which they 
caused to be stamped with marks in which the name "Rogers" was the 
characteristic and important part, and which might readily be mistaken 
for the marks of the William Rogers Manufacturing Company. It was 
charged in the bill that the sole purpose of the defendants, in associating 
Robert W. Rogers with them, and in giving his name to the corporation, 
was to mislead the public into supposing that their goods were the goods 
of the Willianl Rogers Manufacturing Company. 

C. E. Mitchell, for complainant 
C. H. Duell, for defendants, 

LACOMBE, Circuit Judge. This case seems closely analogous 
to William Rogers Manufg Co. v. Rogers & Spurr Manufg Co., 11 
Fed. 495, and not within the principle of William Rogers Manufg 
Co. v. Simpson, 54 Conn. 527, 9 Atl. 395. Although the use of, a 
personal name as a trade-mark will not be protected against its use 
in good faith by a defendant who has the same name, the reason of 
the rule ceases, and the rule no longer applies, where the defend- 
ant, as in the case of a corporation, selects its own name; especially 
where it appears that such name is selected with an intention to 
mislead. The affidavits leave little doubt in my mind that the in- 
corporators of defendant selected for it the name "R. W. Rogers 
Co./' not because the reputation of its stockholder R. W. Rogers 
was such that the use of his individual name would increase the 
chances of business success on its own merits, but because it would 
give a title so similar to the name in the original trade-mark that 
purchasers might be induced to buy defendant's goods in the be- 
lief that they were complainant's. Complainant may take a pre- 
liminary injunction against the use of the name "R. W. Rogers Co." 
as a distinctive mark on silver-plated goods. Should defendant de- 
cide to appeal promptly from this order, the court will entertain 
a motion to suspend operation of injunction pending appeal, upon 
defendant's stipulation to file a sworn statement of sales during such 
suspension. " 



THOMPSON et aL v. JENNINGS et aL 
(Circuit Court, S. D. New York. May 25, 1894.) 

1. Patents— Saws— Novelty. 

Claim 1 of patent No. 328,019, issued to Thompson and others, as as- 
signees of Fowler, for a saw, to cut metal, with a tough pliable steel blade, 
highly tempered as to its teeth only, to prevent breaking of the blade by 
sudden twisting, is valid, having utility and novelty. 

2. 8am k— Construction of Claim. 

Though, in the specifications of patent No. 328,019, for a saw to cut 
metal, it is stated that it is possible to fix the temper line at any point 
in the width of the blade, but that it is preferable to fix it at the base line 
of the teeth, and though claim 1 is for a saw highly tempered as to 
the teeth, claim 2, for a saw with a soft back and high-tempered teeth, 
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will not be construed to coyer saws in which the temper runs Into the 
blade any distance, but only saws where the temper is practically, though- 
not mathematically, coincident with the base line of the teeth. 

Suit by Henry G. Thompson and others against Charles E. Jen- 
nings and others for infringement of a patent for saws. 

Edward H. Rogers, for complainants, 
rhilipp, Munsoh & Phelps, for defendants. 

LACOMBE, Circuit Judge. Complainants, at final hearing, upon 
pleadings and proof, ask the usual decree for injunction and ac- 
counting, in a suit in equity brought under United States letters 
patent No. 328,019, issued October 13, 1885, to them, as assignees 
of the inventor, Thaddeus Fowler. The specification sets forth that 
the "invention relates to certain novel and useful improvements 
in saws, but more especially to that class of saws used in cutting 
metal and other hard substances, and has for its object to furnish 
a saw, which, while hard as to its teeth, so as to insure a durable cut- 
ting edge, shall be of such temper as to its body as to prevent its 
breakage when subjected to sudden cross strain or twist; and, with 
these ends in view, my invention consists in the article of manufac- 
ture hereinafter described, and then specifically designated by the 
claims." 

The drawing annexed, and referred to in the specification, is as 
follows: 




And the construction is thus described: 

"A is the blade, having cut on the edge thereof the teeth, B, as In ordinary 
saws. The blade is made from tough and pliable steel, upon which the teeth 
may be cut and set by any ordinary process. 1 then proceed to harden the 
teeth to a high temper down to their base line, or line of junction with the 
body of the saw, taking care that the hard temper is confined to the teeth 
alone, and does not extend at all into the body of the saw. This gives, as 
a result, a saw whose blade is so tough and pliable as not to be broken 
by any bending or twisting to which it may be subjected, and which at 
the same time is provided with teeth of greater hardness than can be prac- 
tically given to an entire saw without its breaking when subjected to a 
short bend or twist The advantages gained by my invention are that the 
tough back upon which are the very hard teeth enables the latter to be 
used until worn away, and without the danger of breakage to which a saw 
hardened throughout to an even temper with the cutting teeth is constantly 
liable. While I am able so to temper the blade that the temper line may 
be at any point in the width of the blade, I preferably fix upon the base line 
of the teeth as the best and most advantageous point" 

The claims are: 

"(1) As a new article of manufacture, a saw as described, made from tough, 
pliable steel, and having the teeth thereof hardened to a high temper down 
to their base line, or line of juncture with the body of the blade, substantially 
as described. 

"(2) A saw, as described, of a single piece of metal, with a soft back and 
high-tempered hard teeth, as specified." 
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The art of fractionally hardening steel tools of various kinds is 
old, a high temper being given to the working edge, while the rest 
of the tool remains unteinpered, and thus less liable to breakage. 
The class of saws to which the patent refers, viz. that used in cut- 
ting metal and other hard substances, includes several varieties, all 
in use before the patent was applied for. The "circular saw" is, as 
its name implies, a disk, with teeth upon the periphery; is mounted 
upon an arbor, and held in position by circular washers or clamps 
on each face, which cover all the central part of the disk, the teeth 
and a circular strip of metal sufficiently wide to permit of cutting to 
the required depth alone projecting beyond the clamps. It is worked 
by rotation. The "back saw" is a straight blade, such as is shown 
in the drawing, which is clamped firmly on the back throughout its 
entire length, the teeth and a strip of metal wide enough to admit 
of cutting to the required depth projecting beyond the clamps. It 
is operated as the ordinary hand saw is, by a to and fro motion. The 
"hack saw" is a straight blade like the last, but pierced at either end, 
and there clamped into the arms of a skeleton framework, which 
leaves the blade entirely free, stretched tightly between the clamp- 
ing anna It operates in the same way as the back saw. The "band 
saw" runs over pulleys like the belt of a sewing machine, and the 
teeth are continuously being thrown. out of alignment as they pass 
onto the pulleys, and brought back into line by tension as they leave 
the pulleys. Two varieties of hack saws were known to the prior 
art. One of these was the Stubbs or English type of saw, which was 
tempered uniformly to such a degree that it could be filed for the 
purpose of sharpening its teeth, the necessary consequence of its 
comparatively soft condition being that the cutting edge was 
quickly dulled. The other was a saw, made by defendant, which 
was uniformly hardened to such a degree that it was not practical 
to file it. When it became dull it was thrown away. As a conse- 
quence of the hardening, it was brittle, and easily broken by flex- 
ure or shock. Prior to the patent, band saws appear always to have 
been made comparatively soft, in order to admit of sideways flex- 
ure over the pulleys. The testimony shows, however, that both cir- 
cular saws and back saws had been made prior to the patent with 
the cutting teeth and adjacent strip hard, and the body soft, with 
the distinct purpose of preventing breakages, and thus strengthen- 
ing the saw. Whatever break came from twist or shock of these 
tools when in use extended only through the hard-tempered strip, 
and did not fracture the entire blade. The patent is not in terms 
confined to hack and back saws. The drawing shows the blade of 
a back saw without any indication of the holes at either end which 
are present in such blades when mounted in the skeleton frame of 
a hack saw. 

There would seem to be no invention in the mere application, 
for the same purpose, to the toothed edge of such saws of the frac- 
tional tempering already in use with circular and back saws. But 
complainant* insist that their invention goes further than this, and 
that, in their method of arranging the relative temper of their tool, 
they have disclosed a result not theretofore known to the art In the 
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earlier saws the fractional tempering secured the tool against a 
breakage across its entire width, or rather down to its clamps, — 
an accident which would produce unfortunate results to other parts 
of the machinery. The inventor's tempering, however, presents, as 
he contends, the further result of a tool in which bending or twist- 
ing produced practically no break at all. Complainants' expert, re- 
ferring to that part of the specification which speaks of the temper 
as confined to the teeth alone, and not extending at all into the 
body of the saw, testified: 

"It follows from this that the teeth are virtually isolated from each other 
on the edge of the body or back of the saw. The result of the construction de- 
scribed Is that the soft body or back may be bent transversely. When the 
saw is bent as stated, the isolated or individual character of the teeth is em- 
phasized; for, while each tooth retains its form and integrity, it falls out of 
line with its neighbor to the extent that the back of the saw is bent The 
bases of the teeth then form a series of short straight lines, set along the 
curve of the bent saw. The idea is plainly to withdraw from the body or 
back of the saw all rigidity, and to permit each tooth to follow the general 
curvature of that part of the body on which the base rests, without being 
restrained by any rigid connection with its neighbors. The individual teeth 
themselves, it may be noted, being very hard, do not bend, but retain their 
Integrity of form, notwithstanding that the body or back to which they are 
Individually united may undergo great changes of form." 

Elsewhere he says: 

"The ideal saw of the patent would consist of a tough, soft, pliable body 
or back, with a series of hard teeth grafted or applied, so to speak, upon one 
of its edges, each tooth being virtually separated from its neighbors by an In- 
finitesimal Joint of soft metal/' 

Seemingly, this is a desirable result in hack saws, where sideways 
twists are not measurably prevented by the back clamps, and 
especially desirable in band saws, where constant sideways twists 
are inseparable from their operation; and there is no evidence that 
in either of these varieties of saw was such an arrangement of 
temper used before the date of the patent. To what extent the 
inventor understood the novel function of fractional tempering when 
located just where he placed it is not quite clear. If he appreciated 
all its advantages as thoroughly as complainants* witnesses now 
describe them, it is difficult to see why he did not restrict his 
specification of improvements to hack and band saws, to the blades 
of which, as his counsel admits, the advantage of such a degree of 
pliability seems to be confined, or why he did not point out the 
novel features of his invention in more intelligible language. Still, 
an inventor is not to be deprived of his invention because he 
builded better than he knew, when he discloses precisely what the 
concrete thing is in which he claims to have embodied it And 
this he does in unmistakable language. Neither testimony nor ex- 
hibit discloses any saw in the prior art, whose high temper was* 
confined to the teeth; and that to them it must be confined is dis- 
tinctly insisted upon in the patent Not only does the inventor 
repeatedly refer to "the teeth" as hard, and the body, blade, or back 
as soft, but in describing his process of manufacture he says: 

"I then proceed to harden the teeth to a high temper down to their base 
line, or line of Juncture with the body of the saw, taking care that the hard 
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temper Is confined to the teeth alone, and does not extend at all into the body 
of the saw." 

The first claim also is for a saw "as described, made from tough, 
pliable steel, and having the teeth thereof hardened to a high tem- 
per down to their base line or line of juncture with the body of the 
blade, substantially as described." Inasmuch as such a saw appears 
by the testimony to present features of novelty and utility not found 
in the prior saws, which were either tempered uniformly, or else 
so tempered that not only the teeth themselves, but adjacent strips 
of the blade were hardened, this first claim is sustained. 

The complainants further contend that besides saws which, as 
they come from the maker's" hands, present the novel feature of 
jointing a number of brittle sections on a flexible back, they are 
entitled to include within the patent saws which also have a strip of 
the metal adjacent to the teeth tempered as they are. Complain- 
ants' suggestion with regard to these is that when they are bent, 
cracks are developed which extend from the roots of one or more 
notches between the teeth inward as far as the hardened metal 
extends; that, as this bending is continued, cracks are developed 
running inward from all the notches, the practical result being 
the teeth themselves are thereby elongated, and, when thus 
elongated, operate in the same way as they do in saws where the 
tempering stops at the base line of the teeth. 

In support of this contention, complainants refer to this para- 
graph of the specification : 

"While I am able so to temper the blade that the temper line may be at 
any point in the width of the blade. I preferably fix upon the base Une of the 
teeth as the best and most advantageous point" 

And t6 the second claim : 

"(2) A saw, as described, of a single piece of metal, with a soft back and 
high-tempered hard teeth, as specified." 

The proposition that the temper line may be at any point in the 
width of the blade is opposed so diametrically to what the inventor 
has most specifically and carefully pointed out as the construction 
of his invention that it cannot be taken as broadly as the com- 
plainants contend for. Certainly, the second claim cannot be con- 
strued to cover saws in which the temper runs as far into the blade 
as it did in those already known to the art. It is easy to understand 
that it might be difficult to locate the temper line on every blade so 
that it would be mathematically coincident with the bases of the 
teeth, and thus the blade be bent or twisted without producing any 
break or crack whatever. And blades where the temper line ex- 
tended some unappreciable distance into the blade beyond the 
bases of some or all of the teeth would, when bent, give forth the 
crackling noise which indicates a fracture, and might even disclose 
such fracture to the eye. Still, where such variance from the dis- 
tinctive fractional tempering of the patent was trivial, the saw would 
still be in substance the saw of the patent, not the saw of the prior 
art, in which the tempering extended substantially into the blade. 
In these earlier saws the high temper extended as far inward from 
the base of the teeth, as the teeth themselves projected outward, 
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and in some instances the tempered strip was wider yet The ut- 
most effect that can be given to the second claim, therefore, is to 
hold that it covers blades where the temper line, although not 
mathematically, is yet practically, coincident with the base line. 

As thus construed, the defendants' saws infringe neither claim 
of the patent The depth of their teeth is somewhat less than 1/32 
of an inch; and the depth of high temper, measuring from the ex- 
treme points of the teeth, is 5/32, or over. 

The bill is dismissed, with costs. 



PRICE ▼. THE BELLE OF THE COAST. 

(District Court, E. D. Louisiana. December 21, 1894.) 

No. 13,167. 
Admiralty— Jurisdiction. 

Admiralty has no jurisdiction of a tort where the injury was received on 
the land, though the wrongful act was done on a ship. 

Libel by John Price against the Belle of the Coast Opinion on 
an exception to the jurisdiction. 

W. W. Handlin, for libelant 

Farrar, Jonas & Kruttschnitt, for claimant 

PARLANGE, District Judge. This is an action in rem by which 
damages in the sum of $2,500 are claimed. The injury complained 
of is stated in the libel as follows: 

"Libelant * * * was ordered by the mate to get under one corner of a 
chain bar, and assist in carrying a large and heavy barrel of coal oil on 
shore; and, as libelant stepped off the end of the stage, he feU into a deep 
hole, unseen by him, and the end of said barrel struck him on his right 
shoulder, right arm and hand, and right thigh, wedging him in so that he 
could not get out without assistance after said barrel was pulled out Libel- 
ant's shoulder and hand were wounded, and his thigh and spine were jammed 
and crushed," etc 

In the case of The Plymouth, 3 Wall. 33, the supreme court of the 
United States said: 

"The origin of the wrong was on the water, but the substance and consum- 
mation of the injury on land. It is admitted by all the authorities that the 
jurisdiction of the admiralty over marine torts depends on locality,— the high 
seas or other navigable waters within admiralty cognizance. * * • The 
cause of the damage, in technical language, whatever else attended It, must 
have been there complete." Again: "The simple fact that it originated 
there [on navigable waters], but the whole damage done upon land, the cause 
of action not being complete on navigable waters, affords no ground for the 
exercise of the admiralty jurisdiction. The negligence of Itself furnishes no 
cause of action." 

See, also, the case of The H. S. Pickands, 42 Fed. 239, in which the 
court said: 

"It has never been doubted since the case of The Plymouth, 3 Wall. 20, 
that, to enable us to take cognizance of a maritime tort, the injury must 
have been consummated, and the damage received, upon I he water. The mere 
fact that the wrongful act was done upon a ship is insufficient Subsequent 
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adjudications have in no wise tended to limit or qualify this rule. [Cases 
cited.]" 

Viewed in the light of the above authorities, I am clear that there 
is no jurisdiction of the instant case in the admiralty. The exception 
must be sustained. 



CUBAN STEAMSHIP CO., Limited, ▼. FITZPATRigK, Mayor, et al. 
(Circuit Court, E. D. Louisiana. February 16, 1895.) 

1. Shipping — Duties of Crew— Louisiana Constitution and Act 76 of 1880. 
The constitution of Louisiana (article 255) provides that the general 
assembly shall pass laws to prevent sailors and others of the crew of 
foreign vessels from working on the wharves and levees of the city of 
New Orleans, provided there Is no treaty between the United States and 
foreign ports to the contrary. Act 76 of 1880, passed in pursuance of 
this provision, enacts that no sailor or portion of the crew of foreign ves- 
sels shall engage In working on the wharves or levees of New Orleans 
beyond the end of the vessels' tackle, but provides that it shall not apply 
to the crewB of vessels hailing from countries having treaties with the 
United States to the contrary, nor to contracts of which the United 
States courts have jurisdiction. Held, that such constitutional provision 
and statute do not prohibit the crews of foreign vessels from loading and 
unloading their ships, such services being an Implied part of every sail- 
or's contract of employment, and within the jurisdiction of the United 
States courts, in admiralty. 

& Constitutional Law— Foreign Commerce — Louisiana Constitution and 
Act. 

Held, further, that, if such constitutional provision and statute are in- 
tended to prohibit the rendering of such services by crews of foreign 
vessels, they are void, as regulations of commerce with foreign natiqgp, 
because in contravention of the provisions of the constitution (article 1, 
% 8, par. 3) of the United States. 

This was a suit by the Cuban Steamship Company, Limited, 
against the mayor and chief of police of the city of New Orleans, to 
enjoin said officers, their subordinates, etc., from interfering with 
the loading of a ship belonging to the plaintiff. Plaintiff moves for 
a preliminary injunction. 

Farrar, Jonas & Kruttschnitt, for plaintiff. 
E. A. O'Sullivan, for defendants. 

PARLANGE, District Judge. Complainant, an alien corporation, 
domiciled in London, England, avers that it is the owner of the 
steamship Cayo Mono, of about 1,750 tons burden, duly registered 
as a British ship; that said ship is now lying in the port of New 
Orleans, where she has come to take on a general cargo to be 
transported from the United States to London and Antwerp; that 
she is engaged in commerce between Great Britain and the United 
States; that, while her officers and crew were lawfully and properly 
engaged in loading said ship with cargo, under the iaw of nations 
and the general rules of maritime law, the captain of the vessel was 
approached by a police officer belonging to the police force of the 
city of New Orleans, acting under instructions from the mayor of 
the city, and from the chief of police of the city; and that said 
police officer ordered said captain to desist from stowing or loading 
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said ship, under threat of arrest and punishment Complainant 
avers that it is informed that the police officer, mayor, and chief of 
police claim to be acting under article 255 of the constitution of 
the state of Louisiana adopted in the year 1879, and also under 
Act No. 76 of the legislature of the state of Louisiana, approved 
April 7, 1889, both of which article of the state constitution and 
act of the legislature complainant avers to be null and void, as 
being a regulation of commerce with foreign nations, and therefore 
in contravention of paragraph 3 of section 8 of article 1 of the con- 
stitution of the United States. Complainant avers that in the 
treaties between the United States and Great Britain, no restrictive 
provisions of any nature have been imposed upon commerce be- 
tween the ports of the two countries, or upon the ships plying be- 
tween said ports; that a strike is now going on in the city of New 
Orleans by the screwmen and longshoremen who are generally en- 
gaged in the business of loading ships, and that such screwmen and 
longshoremen refuse to work themselves, and also refuse to permit 
any one else to work; that said ship is under engagements, limited 
as to time, and that, if complainant is not allowed to load its vessel 
with its own officers and crew, it will suffer irreparable damage 
and injury, as there is no person from whom it could recover the 
enormous damage that it would suffer by forcing its vessel to re- 
main here day after day, unable to load; that said mayor and chief 
of police intend to harass complainant's officers and crew by daily 
and hourly arrests, and by numerous prosecutions, under the pre- 
teise of enforcing said void and unconstitutional legislation, and 
will continue to so harass said officers and crew, so as to make it 
impossible to load said vessel. Complainant prays for an injunc- 
tion to issue to said mayor, chief of police, and all their subordi- 
nates, restraining them from interfering with the loading of said 
ship, or any other ship belonging to complainant, tinder color of said 
legislation averred to be null and unconstitutional. 

To the rule nisi, the defendants answered that the injunction 
could not issue, because of article 255 of the constitution of Louis- 
iana, and Act No. 76 of the state legislature of 1889; that said 
legislation does not attempt to regulate commerce, or to interfere 
therein, but was adopted and passed for the purpose of regulating 
the internal affairs of the state of Louisiana, and protecting the 
citizens within its territory; and that the said legislation is not 
in contravention of the constitution of the United States, because it 
is a police regulation for the maintenance of the well-being of the 
citizens of the state. 

Article 255 of the constitution of Louisiana is not self-operating. 
It reads as follows: 

"Art. 255. The general assembly shall pass necessary laws to prevent sail- 
ors or others of the crew of foreign vessels from working on the wharves and 
levees of the city of New Orleans, provided, there is no treaty between the 
United States and foreign powers to the contrary." 

Act No. 76 of the state legislature of 1880 was apparently in- 
tended to carry out the constitutional article. Section. 1 of said 
act provides: 
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"That no sailor, or portion of the crew of any foreign sea-goinj? vessel, shall 
engage in working on the wharves or levee of the city of New Orleans beyond 
the end of the vessel's tackle." 

Section 2 provides the punishment of imprisonment for the viola- 
tion of section 1. 
Section 3 reads: 

"That the provisions of this act shall not apply to the officers, sailors or oth- 
ers of the crew of foreign vessels hailing from countries having any 
treaty, or treaties with the United States to the contrary, nor to any con- 
tract, or contracts of which the United States courts have Jurisdiction." 

The mere reading of section 3 of Act No. 76 of 1880, immediately 
prompts the inquiry whether, regardless of any question of conflict 
with the constitution of the United States, the state statute affords 
the police authorities any warrant to prevent the crews of foreign 
vessels from loading and unloading their own ships in the port of 
New Orleans. Does the state statute, which the defendants plead 
as their warrant, command or authorize them to make the threat- 
ened arrests? In ascertaining the purpose and scope of Act No. 76 
of 1880, we are materially assisted by the language of Act No. 73 
of the legislature of 1874, entitled "An act to prohibit the unlaw- 
ful employment of sailors at work upon the levees or banks of the 
rivers in this state, and to punish violations of this act" The act 
of 1874 does not confine its operation to the wharves and levees of 
New Orleans, and is directed against officers or stevedores who 
employ sailors "at work on the levees of the state of Louisiana not 
strictly belonging to and included in regular sailor's duty, as de- 
fined and prescribed by the maritime law governing the employment 
and duty of sailors." It is perfectly plain that the work which this 
act intended to prohibit sailors from performing, was work other 
than loading and unloading their own vessels, because it specifically 
exempts from its operation work "included in regular sailor's duty, 
as defined and prescribed by the maritime law." Of course, whether 
loading and unloading their own ships in a foreign port, are among 
the regular duties of sailors, is not a debatable question. What the 
other work intended to be prohibited was, it is idle to inquire. 

Act No. 76 of 1880 is exactly on the same lines as Act No. 73 of 
1874, so far as concerns the work which it was intended to prohibit. 
Section 3 of said act, providing that the statute should not applv 
to "any contract or contracts of which the United States courts 
have jurisdiction," was an amendment to the original bill by the 
senate judiciary committee. The amendment was meant to say, 
and does say, precisely what the language of the act of 1874 ex- 
pressed when it excepted from its operation work "strictly belong- 
ing to and included in regular sailor's duty, as defined by the mari- 
time law governing the employment and duty of sailors." In the 
matter at bar, an express contract requiring complainant's sail- 
ors to work cargo when required, has been proven. An extract 
from the shipping articles is on file. But, even if there were no 
express contract, loading and unloading cargo in a foreign port are 
implied conditions of every sailor's employment. Fland. Mar. 
Law (Ed. 1852) p. 411, § 502; Judge Peters, in the case of The 
v.66F.no.l — 5 
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Happy Return, 1 Tet Adm. 254, Fed. Cas. No. 13,697; Maude 
& P. Merch. Shipp. pp. 177, 178; Justice Story, in Oloutman v. Tun- 
ison, 1 Sumn. 373, Fed. Cas. No. 2,907. It is perfectly apparent that 
Act No. 76 of 1880 did not attempt to prevent sailors of foreign ves- 
sels from loading and unloading their ships, but, on the contrary, 
specially excepts them. The act, regardless of any question of con- 
flict with the constitution of the United States, affords the defend- 
ants no authority or warrant whatever to consummate the threat- 
ened arrest of complainant's sailors. 

If this view is erroneous, and if the state statute does not except 
sailors of foreign vessels when loading and unloading their own 
vessels, then the question arises whether the statute could stand 
as against the provisions of the constitution of the United States, 
appealed to by complainant The power to regulate commerce with 
foreign nations being exclusively vested in congress, can a state 
enact a law discriminating as between foreign and domestic vessels, 
and declaring that the crews of foreign vessels loading or unloading 
their own vessels in a port of the state shall be imprisoned? Is it 
true, that, while a state cannot prevent a foreign vessel from enter- 
ing its ports, it has the power to imprison its officers and crew if 
the ship unloads or reloads a single parcel of cargo? If this be so, 
the right to enter an American port is an utterly barren one, for 
the whole object of the enterprise is not to enter the port with 
cargo, but to land the cargo. The contention amounts to saying 
that the states have the right to absolutely cut off trade and com- 
merce with foreign nations. 

In Leisy v. Hardin, 135 U. S. 108, 10 Sup. Ct 681, the supreme 
court of the United States said: 

"The power vested In congress 'to regulate commerce with foreign nations 
and among the several states and with the Indian tribes' is the power to pre- 
scribe the rule by which that commerce is to be governed, and Is a power 
complete in itself, acknowledging no limitations other than those prescribed 
by the constitution. It is coextensive with the subject on which it acts, and 
cannot be stopped at the external boundary of a state, but must enter Its 
interior, and must be capable of authorizing the disposition of those articles 
which it introduces, so that they may become mingled with the common 
mass of property within the territory entered;" citing Gibbons v. Ogden, 9 
Wheat. 1; Brown v. Maryland, 12 Wheat. 419. 

In the case of Leisy v. Hardin, just cited, which arose from an 
interference with interstate commerce, the supreme court cited 
Brown v. Maryland, supra, which arose from an interference with 
foreign commerce; and, as to its applicability, the supreme court 
said that Chief Justice Marshall had laid down that the principles 
expounded in Brown v. Maryland applied equally to importations 
from a sister state, and the court added: 

"Manifestly, this must be so, for the same public policy applied to com- 
merce among the states as to foreign commerce, and not a reason could be 
assigned for confiding the power over the one which did not conduce to es- 
tablish the propriety of confiding the power over the other." 

Brown v. Maryland, supra, was a case in which a state had made 
it a penal offense for an importer to sell a package of goods in the 
form in which it was imported, without having paid a license to the 
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state. In that case, far less was contended for on the part of the 
state than is contended for here. It was not contended that the 
state conld prevent the landing of the package. Chief Justice 
Marshall said: 

"What, then, Is the just extent of a power to regulate commerce with for- 
eign nations and among the several states? * • • The power fs coextensive 
with the subject on which it acts, and cannot be stopped at the external 
boundary of a state, but must enter its interior. * * * If this power 
reaches the interior of a state, and may be there exercised, it must be capable 
of authorizing the sale of those articles which it introduces. Commerce is 
intercourse. One of its most ordinary ingredients is traffic. It is incon- 
ceivable that the power to authorize this traffic * • * should cease at the 
point when its continuance is indispensable to its value. To what purpose 
should the power to allow Importation be given, unaccompanied with the 
power to authorize a sale of the thing imported? Sale is the object of im- 
portation, and is an essential ingredient of that intercourse of which importa- 
tion constitutes a part. * * * It must be considered as a component part 
of the power to regulate commerce." 

The reasoning applies with still greater force when the right 
claimed is to prohibit foreign vessels from even unloading or loading 
a cargo. See, also, Story, Const § 1068. 

In Bowman v. Railway Co., 125 U. S. 465, 8 Sup. Ct 689, 1062, the 
supreme court of the United States held that a state has no power to 
prohibit an interstate railway from bringing into its borders, from 
another state, an article of commerce; even though the sale of the 
article withip the state is prohibited by the penal laws of the state. 

In the Original Package Cases (Leisy v. Hardin, 135 U. S. 100, 10 
Sup. Ct. 681; Lyng v. Michigan, 135 U. S. 161, 10 Sup. Ct 725) far 
less was contended for on behaJf of the state than is here claimed. 
It was virtually admitted that a state could not prohibit the importa- 
tion of an article of commerce into, and the delivery of the same 
within its territory, but it was claimed that the state could prohibit 
its sale by the importer. The supreme court held substantially 
that the state could neither prohibit the importation nor the sale of 
the article in its original condition, by the importer. 

The power of congress to regulate commerce extends to the per- 
sons who conduct navigation as well as the instruments used. 
Cooley v. Wardens, 12 How. 336. See Story, Const § 1061. Chief 
Justice Marshall, in Gibbons v. Ogden, says: "To regulate com- 
merce is to prescribe the rule by which commerce is to be governed." 
And see Justice Miller's Lectures, p. 449. Commerce embraces 
transportation by land and water, and all the means and appliances 
necessarily employed in carrying it on. Railroad Co. v. Fuller, 17 
Wall. 568; Gibbons v. Ogden, 9 Wheat 193; South Carolina v. 
Georgia, 93 U. S. 10; Railroad Co. v. Husen, 95 U. S. 470; Gloucester 
Ferry Co. v. State, 114 U. S. 196, 5 Sup. Ct 826; also Justice Miller's 
Lectures, p. 447. 

That the right to prohibit the sailors of foreign vessels from load- 
ing and unloading their ships is a police regulation, seems to be a 
self-refuting proposition. The intention of the regulation was not 
to preserve the life, health, morals, peace, or safety of the citizens 
of the state; nor was it to protect any other right coming even re- 
motely under the police power. At the hearing, counsel for de- 
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fendants stated that be raised no question as to the fact that defend- 
ants are municipal officers. Nor could any contention on that point 
have been successfully made. 

In Pennoyer v. McConnaughy, 140 U. S. 1, 11 Sup. Ct 699, the su- 
preme court maintained an injunction against a state board, compris- 
ing the governor, secretary of state, and treasurer. Justice Lamar, 
as the organ of the court, stated that two classes of actions against 
state officers have appeared in the decisions of the supreme court, 
viz.: 

"The first class Is where a suit Is brought against the officers of the state, 
as representing the state's action and liability, thus making it, though not 
a party to the record, the real party against which the judgment wiU so op- 
erate as to compel it to specifically perform its contracts. [Citing cases.] 
The other class is where the suit is brought against defendants, who, claiming 
to act as officers of the state and under the color of an unconstitutional stat- 
ute, commit acts of wrong and injury to the rights and property of the plain- 
tiff acquired under a contract with the state. Such suit, whether brought 
to recover money or property in the hands of such defendants unlawfully 
taken by them in behalf of the state, or for compensation in damages, or in a 
proper case, where the remedy at law is inadequate, for an injunction to 
prevent such wrong and injury, or for a mandamus in a like case, to enforce 
upon defendant the performance of a plain legal duty, purely ministerial, 
is not, within the meaning of the eleventh amendment, an action against the 
state. [Citing cases.] * • • The general doctrine of Osborn v. Bank, 9 
Wheat 738, that the circuit courts of the United States will restrain a state 
officer from executing an unconstitutional statute of the state, when to ex- 
ecute it would violate rights which had been guarantied by the constitution, 
and would work Irreparable damage and injury, * • • has never been de- 
parted from. On the contrary, the principles of that case have been recognized 
and enforced in a very large number of cases, notably in those we have re- 
ferred to as belonging to the second class of cases above mentioned." 

The language of Justice Lamar was reiterated by the supreme 
court in Reagan v. Trust Co., 154 U. S. 388, 14 Sup. Ct 1047, in which 
an injunction against the attorney general of Texas, restraining him 
from prosecuting under the Texas railroad commission act, was sus- 
tained. In that case the supreme court cited the language used in 
Cunningham v. Railroad Co., 109 U. S. 44G, 452, 3 Sup. Ct 292, 009: 

"Another class of cases is where an individual Is sued in tort for some 
act injurious to another, in regard to person or property, to which his defense 
is that he acted under the orders of the government. In these cases he is 
not sued as or because he is an officer of the government, but as an individ- 
ual, and the court is not ousted of jurisdiction because he asserts authority 
as such officer. To make out his defease, he must show that his authority 
was sufficient in law to protect him. [Citing cases.]" 

The court then went on to say: 

"Nor can it be said in such a case that relief is attainable only in the courts 
of the state. For it may be laid down as a general proposition that, wher- 
ever a citizen of a state can go into the courts of a state to defend his prop- 
erty against the illegal act of its officers, a citizen of another state may in- 
voke the jurisdiction of the federal courts to maintain a like defense. A state 
cannot tie up a citizen of another state, having property rights within its 
territory invaded by unauthorized acts of its own officers, to suits for redress 
in its own courts." 

It is clear that Act No. 76 of 1880 does not authorize the con- 
templated arrests, and, if it does, it is null, as being in contravention 
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of the federal constitution. The defendants are absolutely without 
warrant or authority to make the arrests, and the preliminary in- 
junction must issue. 



WASHBURN & MOEN MANTJF'G CO. v. RELIANCE MARINE INS. CO. 

(Circuit Court, D. Massachusetts. March 1, 1895.) 

No. 356. 

Marine Insurance— Actton on Policy— Atxeoation of Total Loss. 

A declaration alleging a total loss, and claiming recovery therefor, also 
alleged abandonment to the insurer, and that the loss amounted to more 
than one-half of the whole value declared in the policy, but did not allege 
that the loss amounted to less than the whole value. Held, that the alle- 
gations of abandonment and amount of loss were merely immaterial, and 
not ground for a demurrer, assigning as causes for demurrer only that the 
declaration was double, repagnant, ambiguous, and multifarious, and that 
such demurrer did not present the question whether, under a declaration 
for a total loss, plaintiff could recover for a constructive total loss. 

This was an action by the Washburn & Moen Manufacturing Com- 
pany against the Reliance Marine Insurance Company on a policy 
of insurance. Defendant demurred to the declaration. 
The declaration contained two counts, as follows: 

First Count. And the plaintiff says the defendant company made to it a 
policy of insurance, in the sum of forty-eight thousand eight hundred dollars 
($48,800), on the cargo of wire on board the schooner Benjamin Hale, valued 
at said sum; said insurance being against the perils of the sea, and other 
perils therein mentioned, at and from Boston to Galveston or Velasco, Texas. 
A copy of said policy is hereto annexed, marked "A," and made a part of this 
declaration. That while the said schooner Benjamin Hale was proceeding 
on said voyage, with said cargo on board, she struck a rock, filled with water, 
and sank, and the said cargo of wire became totally lost, by perils insured 
against. That while the said schooner, with the said cargo of wire on board, was 
in peril, the said plaintiff duly abandoned the said cargo to the said defend- 
ant company, on April 29, 1893, being the date when the plaintiff first heard 
of said loss. That the loss of the said cargo by perils insured against 
amounted to more than one-half of the whole value of said cargo, as declared 
In said policy, and that the plaintiff is entitled to recover a total loss. The 
defendant company had due notice and proof of loss of said cargo April 29, 
1893. The defendant company was bound, by the terms of said policy, to pay 
the plaintiff the sum of forty-eight thousand eight hundred dollars ($48,800) 
within thirty (30) days from said date, and the defendant company owes the 
plaintiff the said sum of money. 

Second Count. And the plaintiff duly demanded said sum of the defend- 
ant company on May 29. 1893, and the said defendant company owes the 
plaintiff, for interest to the date of the writ, the sum of nine hundred and 
seventy-six dollars ($97G). 

The demurrer was as follows: 

And now comes the defendant in the above-entitled case, and demurring to 
the plaintiff's declaration, as amended, says that the said declaration and the 
matters therein contained, in manner and form as the same are stated and 
set forth, are not sufficient in law for the plaintiff to have his action against 
the defendant, for that the first count in said declaration is double, repug- 
nant, ambiguous, and multifarious, in that it does not clearly state whether 
the plaintiff claims to recover of the defendant by reason of an absolute and 
actual total loss, or by reason of a constructive total loss, of the goods In- 
sured; and also for that if the plaintiff intends by said first count to recover 
against the defendant for a constructive total loss, by reason of the loss of 
more than half of the whole value of said cargo, and of the abandonment 
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thereof, as the plaintiff says in said first count, and as the defendant Is ad- 
vised and believes, then it appears by said first count, and by the terms of 
the policy set forth therein, that the plaintiff is not legally liable for such 
constructive total loss of the cargo insured, or otherwise; and also for that 
it appears by the policy set forth in said' first count that the plaintiff is enti- 
tled to recover theieunder only for an actual total loss and destruction of all 
the goods insured, or for the actual total loss and destruction of a part of 
said goods, and neither such actual total loss and destruction of the whole, 
nor such actual total loss and destruction of a part, is properly averred in 
said first count. 

And, demurring to the second count in said declaration, the defendant says 
that the same is not sufficient in law, for that the interest claimed in said sec- 
ond count is due only upon the obligation declared on in said first count and 
Is wholly dependent thereon; wherefore, unless the said first count Is sus- 
tained, the second falls with it. 

Wherefore, for want of a sufllcient declaration, the defendant prays judg- 
ment. 

Eugene P. Carver, for plaintiff. 

Lowell, Stimson & Lowell, for defendant 

PUTNAM, Circuit Judge. The court has scrutinized this record 
anxiously, hoping to be able to dispose of the point which the de- 
fendant has sought to raise, but it is unable to do so. The causes 
of demurrer assigned are that certain portions of the declaration 
are double, repugnant, ambiguous, and multifarious. The difficulty 
the court finds is that the parts to which the demurrer relates are 
merely inconsequential and immaterial, and therefore cannot, in 
the view of the law, result in duplicity, repugnancy, ambiguity, or 
multifariousness. The declaration alleges that the cargo of wire 
became a total loss, by the perils insured against, and also that the 
plaintiff is entitled to recover for a total loss. The latter allegation 
has a proper relation to the first Interjected between these is one 
that the cargo was abandoned, and also an allegation as follows: 
"That the loss of the said cafrgo, by perils insured against, amounted 
to more than one-half of the whole value of said cargo, as de- 
clared in said policy." If, in lieu of this, it had been alleged that 
the loss amounted to more than one-half of, but less than, the whole 
value; that there had been an abandonment; and that, therefore, 
. the plaintiff was entitled to recover a total loss, under the policy, 
— the case might have been other than it is. As there has been no 
cause of demurrer assigned for mere immateriality, the demurrer 
cannot be sustained. Any views which the court might now ex- 
press touching the claim that, under the allegation of a total loss, 
the plaintiff cannot recover for a constructive total loss, would not 
relate to any issue now before us, and would not, therefore, be bind- 
ing at the trial on the judge who may preside at that time. There- 
fore, while, according to the rules of the common law, under a dec- 
laration for a total loss a claim for a constructive total loss can be 
recovered, the court would not be justified in now passing on the 
question, as it arises under the statutes of Massachusetts. So far 
as the demurrer is concerned, the second count follows the first 

It may be that by a special answer, or otherwise, the defendant 
can compel the plaintiff to meet the issue which it seeks to raise 
in advance of the trial of the facts; but the court cannot take cog- 
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nizance of the attempt to do so, as the case now stands. Demurrer 
overruled; defendant to answer on or before the 11th day of March 
next; costs to abide the result 



THE BRINTON. 

FISHER et al. v. PENNSYLVANIA R. CO. 

(Circuit Court of Appeals, Second Circuit. January 9, 1895.) 

No. 39. 

8HIPPIWO— Liability for Tort— Dragging Sunken Vessel. 

After the sinking of a sloop by collision with a tug in a narrow channel, 
the tug, having rescued and landed the crew of the sloop, and returned to 
the place of collision, seeing the broken mast, boom, and sails of the sloop 
floating, made fast to them, and towed them several hundred feet, not 
intending to move the huU; but It also was dragged along the bottom 
by the wire shrouds, and thereby badly broken, tidd, that the tug was 
liable for the damage thus done, her removal of the sloop not being justi- 
fiable as the abatement of a public nuisance, or for the protection of the 
sloop herself, or for the safety of navigation generally. 

Appeal from the District Court of the United States for the 
Southern District of New York. 

This was a libel by Peter Fisher and A. W. Stinemire, owners of 
the sloop Marietta, against the tug Brinton (the Pennsylvania Rail- 
road Company, claimant), for damages to the sloop. The district 
court dismissed the libel. Libelants appeal. 

For decision on libel against the tug for. damages for collision 
with the sloop, see 59 Fed. 714. 

Wing, Shoudy & Putnam and Charles C. Burlingame, for appel- 
lants. 

Robinson, Biddle & Ward and Henry Galbraith Ward, for ap- 
pellee. 

Before WALLACE and LACOMBE, Circuit Judges. 

WALLACE, Circuit Judge. The libel in this cause was filed to 
recover damages for injuries occasioned to the sloop Marietta, the 
property of the libelants, in consequence of being dragged upon the 
bottom of the Arthur Kill by the tug Brinton, under the following 
circumstances : About half -past 11 on the night of September 5, 1893, 
the sloop, while bound up the Arthur Kill, was run into and sunk 
by the Brinton. The channel there was about 600 feet wide, and 
the sloop sunk on the New Jersey side of the channel, in about 18 
feet of water. The Brinton rescued those on board the sloop, and 
landed them at Erastina, Staten Island. She then returned to meet 
a tow of loaded boats belonging to her owner, the Pennsylvania 
Railroad Company. When the Brinton reached the place of col- 
lision, those in charge of her saw the broken mast of the sloop, with 
the boom and sails, floating in the water. Thereupon, they fastened 
the Brinton's line to the broken mast, and towed the sloop a dis- 
tance of several hundred feet, dragging the hull on the bottom of 
the channel. The Brinton's master did not intend to move the sloop, 
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but intended only to remove the mast and sails, doubtless with a 
view of saving them for the owners of the sloop, as well as to get 
them out of the track of vessels; but the wire shrouds attached to 
the broken mast and to the hull were not disconnected, and the hull 
followed the mast. The hull was badly broken by the stones with 
which it came in contact. The answer of the owner of the Brintc* 
alleges that the moving of the sloop was done with the greatest 
care, and was necessary both for her own safety and for the safety 
of lives and property on other vessels which constantly passed 
through the Kills; and that the sloop where she lay was a danger- 
ous obstruction to navigation, and was liable to injure the tows of 
the owner of the Brinton, and to be injured by them. 

The district court dismissed the libel, apparently upon the ground 
that the Brinton was justified in removing the sloop, as a dangerous 
obstruction to navigation, and did so in a proper manner. Upon 
this appeal it is urged for the appellee that the removal of the sloop 
was justifiable, as the abatement of a public nuisance. 

It is to be observed that those in charge of the Brinton did not 
intend to move the hull of the sloop, and their acts were not done 
with the purpose of abating a nuisance. It is also to be remarked 
that the libelants, whose vessel had been accidentally sunk, did not 
have any opportunity to attempt to remove her themselves, and 
could not, in so short a time, procure any appliances for doing so. 
Passing these facts, and without adverting to the question whether, 
under such circumstances, the libelants could be deemed guilty of 
maintaining a nuisance, it suffices to dispose of the defense that 
neither the Brinton, her tow, nor any other property of the cor- 
poration owning the Brinton, was endangered by the wreck. There 
was ample room on either side of the channel for vessels or tows to 
pass in safety; and, however dangerous the wreck might prove to 
those who were not aware of the obstruction, the appellee was not 
one. of them, and its agents, aware of the situation, could have taken 
all necessary precautions to avoid peril to any of the vessels of the 
appellee. Notice to the master of the Brinton was notice to the 
corporation, to the extent that he could have imparted the necessary 
information to its other vessels and tows. It is not pretended that 
any danger was to be apprehended by the Brinton herself, nor was 
there any to the tow which she was about to meet, because the 
master of the Brinton could have informed those in charge of the 
tow of the location of the wreck, even if he did not accompany the 
tow, as it was apparently his purpose to do. Moreover, it is mani- 
fest from the testimony of the Brinton's master that the powerful 
tugs and heavy barges of the appellee, if they had come in contact 
with the hull of the sloop, would have crushed it without material 
injury to themselves; and it is doubtless for this reason that the 
Brinton's justification is placed, in part, upon the necessity of remov- 
ing the sloop in order to protect the sloop from injury. 

The opinion of the earlier authorities that any person may abate 
a public nuisance is not approved by the weight of modern authority. 
The better doctrine is stated by Campbell, C. J., in Dimes v. Petley, 
15 Q. B. 276, as follows: 
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"It is folly settled by the recent cases that, if there be a nuisance in a 
public highway, a private individual cannot, of his own authority, abate it, 
unless it does him a special injury, and then only to the extent necessary to 
enable him to exercise his right of passing over the highway. And we clearly 
think he cannot justify doing any damages to the property of individuals 
who have placed the nuisance there, if, avoiding it, he could have passed on 
with reasonable convenience." 

The authorities are collected in 16 Am. & Eng. Enc. Law, p. 991, 
and their result, we think, is correctly stated in the text (page 994), 
in substance, as expressed by Chief Justice Campbell. See, also, 
Railroad v. Ward, 2 Black, 485, and Irwin v. Dixion, 9 How. 10. 

So far as the defense rests upon the necessity of the Brinton*B acts 
in order to save the sloop herself from harm, it cannot be maintained, 
in the absence of clear proof, that what was done was in fact neces- 
sary, and was beneficial to the libelants. It does not suffice that it 
may possibly have been so. The libelants were entitled to an 
opportunity to judge for themselves whether their own property was 
in danger, and what means should be taken to preserve it He who, 
by voluntarily intermeddling with the property of another, injures 
it, unless he can escape liability by a legal justification, must assume 
the burden of establishing that his act could not have entailed loss 
upon the owner. He cannot substitute his judgment, however hon- 
est and well meant, for that of the owner, and exonerate himself 
from the direct and immediate consequences of his act, by proving 
the existence of conjectural perils which might have visited an equal 
or greater loss upon the owner. This little sloop might have rested 
where she sunk for many days before another vessel should have 
passed over the precise spot The next day, before the libelants 
knew she had been moved, they had contracted with a wrecking 
company to raise her. In the meantime they could have placed a 
buoy and light over the "wreck. Although it is possible they would 
have suffered a greater loss than they did, if their property had not 
been interfered with, from the nature of the circumstances this is 
merely a matter of conjecture. 

The justification based upon the theory that the removal of the 
wreck was essential to the safety of navigators generally is not war- 
ranted by the facts. The plea of necessity for the injury or destruc- 
tion of another's property may be, under very special circumstances, 
a good justification. As an illustration, the destruction of property 
to prevent the spread of a conflagration in a city is lawful, when the 
act is done in good faith, and under an apparent necessity. Hale 
v. Lawrence, 23 N. J. Law, 590; Beach v. Trudgain, 2 Grat 219; 
Surocco v. Geary, 3 Cal. 69. In such a case the danger is immedi- 
ate, and there is no other practical alternative. In the present 
case the wreck could have been guarded, temporarily, and then 
buoyed, and, if necessary, lighted. 

We can find no ground upon which to relieve the Brinton from 
responsibility. 

The decree of the district court is reversed, and the cause re- 
manded, with instructions to decree for the libelants for such dam- 
ages as they may have sustained, with costs, and costs of this court 
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THE MASCOT. 

NEWTOWN CREEK TOWING CO. v. McLAIN. 

(Circuit Court of Appeals, Second Circuit December 3, 1894.) 

No. 13. 

COLLTSTON OF TUG WITH CANAL BOAT AT DOCK— OVERTAKING VESSEL. 

The steam tug Mascot, with a boat in tow, lashed on her port side, was 
very slowly approaching a drawbridge at a safe distance from the dock 
where the libelant's canal boat was unloading, and at a safe distance from 
the canal boat. when, owing to an unforeseen, sudden, and unnecessary sheer 
of an overtaking vessel on her port side, her tow was violently struck, and 
she was shoved to the starboard, and brought in contact with the libel- 
ant's boat. The tug could have taken a course originally further out in the 
channel, and further away from the dock, but the course she did take was 
the usual one, and the distance from the dock the usual distance for ves- 
sels approaching the draw. //*»/</, that the tug was not bound to antici- 
pate any such occurrence as took place; that the sole cause of the acci- 
dent was the negligence of another vessel: that the decree of the district 
court holding the tug liable should be reversed, and the libel dismissed. 

Appeal from the District Court of the United States for the 
Southern District of New York. 

This was a libel by Bernard McLain against the steam tug Mascot 
(Newtown Creek Towing Company, claimant), for damages by col- 
lision to libelant's canal boat Elizabeth. The district court ren- 
dered a decree for libelant. Claimant appealed. 

On the hearing in the district court the following opinion was 
filed (Brown, District Judge.) : 

On the morning of the 8th of March, 1892, the libelant's canal boat, the 
Elisabeth, while lying alongside the dock on the southerly side of Newtown 
creek, about 200 feet below the first bridge, waiting to discharge her cargo 
of coal, was run Into by the steam tug Mascot, which had come up the creek 
shortly before with a boat in tow on her port side, and was proceeding quite 
slowly, waiting for the draw to open in response to her signals. She was 
passing about 25 feet from the Elizabeth when another tugboat, the Mischief, 
which had come up the creek a very .little astern and outside of her, and 
which had a large boat in tow on her port side, took a sheer to starboard, 
and, running against the Mascot, pushed the latter over sideways, so as to 
collide with the Elizabeth. The Mascot's witnesses accordingly throw the 
blame upon the Mischief and her tow; while the Mischief's witnesses, who 
were called for the claimants, testify that the sheer was caused, not by their 
fault, but by a mistake of the tow alongside in putting her wheel to port in- 
stead of to starboard, as ordered. The witnesses from that tow were not 
called, and were not present No doubt the Mascot would not have collided 
with the Elizabeth had the former not been struck by the Mischief and her 
tow. But I am not satisfied with the sufficiency of the explanation offered. 
Involuntarily and without necessity going so near a canal boat rightfully 
moored at a usual landing place, I think the Mascot took the risk of such 
incidents of navigation as those above mentioned, so far at least as respects 
any injury to a boat properly moored. There was no need of her going so 
near, as is proved by the fact that the Mischief was coming up 50 feet further 
out The testimony is contradictory whether the Mischief was partly lapping 
as she came along, or wholly astern. But the sheer of the Mischief was seen 
some little time before she struck the Mascot's tow, and the blow did her 
tow no damage. It is plain, therefore, that she approached the Mascot quite 
gradually, and I am not satisfied that the Mascot was necessarily shoved over 
to such an extent as alleged. The Mascot might have backed. Her pilot says 
she did not back because backing would have brought his bow against the 
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Elizabeth. His bow would, Indeed, have sprung somewhat to starboard In 
backing; but all the evidence shows that the Mascot was moving very slowly, 
and I do not credit the contention that backing In such a situation by the 
Mascot would have caused her to swing so rapidly that her bows would have 
struck the Elizabeth before she had got away, had she been as much as 25 
feet distant from the Elizabeth. I must hold the Mascot, therefore, liable, 
both for her unnecessary near approach to the Elizabeth and for not doing 
what she might havje done to prevent the collision. An order of reference 
may be taken if the damage is not agreed upon, 

Alexander & Ash, for appellant 
Hyland & Zabriskie, for appellee. 

Before WALLACE, LACOMBE, and SHIPMAN, Circuit Judges. 

WALLACE, Circuit Judge. This case turns wholly upon ques- 
tions of fact, and we are unafcle to agree with the learned district 
judge in his view of the facts. We are unable to discover in the 
evidence anything which indicates a want of vigilance or prudent 
navigation on the part of the Mascot. She was proceeding with a 
boat in tow lashed on her port side, very slowly approaching the 
drawbridge, at a safe distance from the dock where the libelant's 
canal boat, was unloading, and at a safe distance from the canal 
boat, when, owing to an unforeseen, sudden, and unnecessary sheer 
of an overtaking vessel on her port side, her tow was violently 
struck, and she was shoved to the starboard, and brought in con- 
tact with the libelant's boat Undoubtedly, she could have taken 
a course originally further out in the channel, and further away 
from the dock; but the course she did take was the usual one, and 
the distance from the dock the usual distance for vessels ap- 
proaching the draw as she was. She was not bound to anticipate 
any such occurrence as took place. The sole cause of the acci- 
dent was the negligence of another vessel. The decree is reversed, 
and the cause remitted to the district court, with instructions to dis- 
miss the libel, with costs of that court and of this appeal. 



THE SHACKAMAXON. 

THE CITY OF COLUMBIA. 

STARIN'S CITY, RIVER & HARBOR TRANSP. CO. v. OLD DOMINION 

STEAMSHIP CO. 

STAR1N v. SAME. 

(Circuit Court of Appeals, Second Circuit. February 14, 1895.) 

Nos. 63 and 64. 

Collision between Steamers— Crossing Courses. 

A ferryboat in New York harbor, crossing from Ellis Island to the barge 
office, east of the Battery, and a steamship coming up from sea, discovered 
each other when about half a mile apart. The steamship blew one whis- 
tle, and ported her wheel, and on seeing that the ferryboat did not reply, 
or change her course or speed, stopped and reversed her engines; but 
the vessels collided, the steamship striking the starboard side of the ferry- 
boat abaft the wheel. Held that, as the vessels were on crossing courses 
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when they discovered each other, the ferryboat then having the other 
on the starboard bow, and failing afterwards to pay any attention to her 
movements, was solely in fault, the steamship having done all in her 
pqwer to avoid collision after having reason to suppose that the ferry- 
boat would not avoid her. 

Appeals from the District Court of the United States for the 
Eastern District of New York, 

These were libels for a collision between the steamship City of 
Columbia and the steam ferryboat Shackamaxon, — the first by the 
Old Dominion Steamship Company, owner of the steamship, against 
the ferryboat (Starin's City, River & Harbor Transportation Com- 
pany, claimant); the second by John H. Starin, owner of the ferry- 
boat, against the steamship (the Old Dominion Steamship Company, 
claimant). The district court found the ferryboat in fault, and ren- 
dered a decree against her on the first libel, and dismissed the sec- 
ond libel. The claimant and owner of the ferryboat appealed. 

At the time of the coUIsion, the weather was clear. It was daylight, and the 
tide was flood. The steamship had come in from sea, on one of her regular 
trips from Norfolk, Va., and was proceeding up the bay, at a speed of about 
12 miles an hour, to her pier, at the foot of Beach street, New York City. The 
ferryboat was on one of her regular trips from Ellis Island to the barge office 
at the Battery. After leaving her slip, on the southerly side of the island, 
and passing to the southeast, beyond the easterly line of the anchorage 
grounds, her general course was about east. As she came out from among 
the vessels anchored off the Island, she was discovered by the steamship, 
which was coming up the channel, and then half a mile below. The steam- 
ship blew a signal of one whistle, and ported her wheel. The ferryboat did 
not answer the signal, and kept on her course, at fall speed. Thereupon, the 
steamship's engines were stopped and reversed, but the vessels came together, 
the stem of the steamship striking the ferryboat on her starboard side, abaft 
the wheel, and both were damaged. 

The steamship claimed that it was the duty of the ferryboat to keep out of 
the way, and that she failed in this duty, by reason of her omission to 
keep a proper lookout. The ferryboat claimed that the steamship was an 
overtaking vessel,, and was bound, therefore, to avoid the ferryboat. 

The opinion rendered on the hearing in the district court was as follows 
(Benedict, District Judge.): 

"In my opinion, the collision between the steamship City of Columbia and 
the ferryboat Shackamaxon, which gave rise to these actions, was caused by 
the neglect of those on board the Shackamaxon to observe the course of the 
City of Columbia as she came up the bay. They acted on the assumption 
that the City of Columbia was continuing on a course which would carry her 
under their stern, when, if they had given proper attention, they would have 
observed that the City of Columbia had hauled back into the stream, and 
would have avoided her. For this neglect the ferryboat Shackamaxon must 
be held liable in the first action, and the libel in the second action must be 
dismissed, with costs." 

Goodrich, Deady & Goodrich, for appellants, 
Frank D. Sturges, for appellee. 

Before WALLACE, LACOMBE, and SHIPMAN, Circuit Judges. 

PER CURIAM. The decrees of the district court in these causes, 
adjudging the Shackamaxon solely in fault for the collision, ap- 
parently proceeded upon the ground that the courses on which 
the vessels were proceeding when they discovered one another, and 
were about half a mile apart, were crossing courses, and the Shack- 
amaxon had the Columbia on her starboard bow, and that from 
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that time the Shackamaxon failed to pay any attention to the 
movements of the Columbia, and wholly disregarded her obliga- 
tion to avoid her. There is nothing in the record which warrants 
as in disturbing this conclusion. The evidence is that the Columbia 
did all in her power to avoid collision after she had sufficient rea- 
son to suppose that the Shackamaxon would not fulfill the ob- 
ligation resting upon her. The decrees are affirmed, with interest 
to the appellee, and costs of the district court and of this court, 
with instructions to the district court accordingly. 



THE LORD O'NEILL. 

THE PEERLESS v. EASTON & McMAHON TRANSP. CO. et aL 

(Circuit Court of Appeals, Fourth Circuit February 5, 1885.) 

No. 10L 

COXLTSTON— RESPOK8TBILTTT OP VE88EL IN GREATER FAULT. 

Tbe tug P. was proceeding up Chesapeake Bay with four barges in 
tow. The night was dark but clear, and aU the lights of tug and tow 
were burning brightly. The steamship L. f which was proceeding down 
the bay at full speed, at a distance of nearly or quite half a mile to the 
westward of the tug, when nearly abreast of the tug, suddenly, and 
without apparent reason, changed her course, and ran into and sank 
the first barge. Before the steamer's change of course there was no 
reason to apprehend a collision, and, after such change, there was no 
way of avoiding It The tug, on observing the steamer's change of 
course, sounded a danger signal. The only fault attributed to the tug 
was her failure to give the passing signal, which her captain testified 
be omitted because he did not think the steamer was within half a mile 
of him. Held, that the gross and culpable negligence of the steamer was 
the proximate cause of the injury, and that she should be charged with 
the whole damage, the omission of the tug to give the passing signal 
being so slight a fault, under the circumstances, and contributing so lit- 
tle to the disaster, as not to be entitled to consideration. 

Appeal from the District Court of the United States for the Dis- 
trict of Maryland. 

This was a libel by the Easton & McMahon Transportation Com- 
pany against the steamship Lord O'Neill and the steam tug Peerless, 
to recover for the loss of libellant's barge. The district court 
found both vessels in fault, and ordered the damages to be divided. 
The claimants of the Peerless appeal 

Robert H. Smith, for appellant 

Henry Stockbridge, Jr., for Easton & McMahon Transp. Co, 

J. Wilson Leakin, for the Lord O'Neill. 

Before GOPP and SIMONTON, Circuit Judges, and BRAWLEY, 
District Judge. 

BRAWLEY, District Judge. The steam tug Peerless, having In 
tow four barges laden with coal, was proceeding up the Chesa- 
peake Bay on the night of the 6th of July, 1893, when at a point 
abreast of the mouth of the Potomac river, at about half past 9 
o'clock, the British steamship Lord O'Neill, going down the bay, col- 
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lifted with and sank the barge Mamie A. Brady, one of the barges 
in tow, the owner of which has libeled both tug and steamship. 
The court below, holding both to be at fault, has adjudged that 
the damages be divided, and from this decree the owners of the 
Peerless have appealed. There has been no appeal on the part of 
the steamship. In the opinion of the district judge, "the steam- 
ship was evidently grossly in fault." The only fault alleged against 
the tug was her failure to sound the passing signal as required by 
rule 6 of regulations prescribed by the supervising inspectors of 
that department, which is as follows: 

"The signals, by blowing of the steam-whistle, shaU be given and answered 
by pilots, in compliance with these rules, not only when meeting 'head and 
head/ or nearly so, but at all times when passing or meeting at a distance 
within half a mile of each other, and whether passing to the starboard or 
port." 

In cases of collision, where there is conflict of testimony, the 
opinion of the district judge upon questions of fact should be, and 
nearly always is, cortrolling, for he has had the advantage of see- 
ing the witnesses face to face; and where, as in the case before us, 
the district judge is uncommonly careful, learned, and conscien- 
tious, it is with regret that we find ourselves compelled to a differ- 
ent conclusion. Inasmuch as the testimony of one important wit- 
ness was taken in ihe circuit court of appeals, subsequent to his 
decree, it may be that his judgment would have been different had 
this witness been examined before him. Be that as it may, we can- 
not find in the record sufficient proof of fault upon the part of the 
tug Peerless to render it liable for one-half of the damages, while 
we do find such manifest, culpable, and inexcusable negligence on 
the part of the steamship as to render it responsible for the entire 
loss. The testimony shows that the tug was moving at the rate 
of about three miles an hour against the tide, the barges being 
towed with a hawser astern the Peerless, the Mamie A. Brady be- 
ing the leading barge in the tow, the Roselle, the .Wister, and the 
Frank Thomson following in the order named, in a straight line. 
The length of the hawser between the Peerless and the Brady was 
about 420 feet, the other barges following and being from 300 to 
350 feet apart. It is satisfactorily established that the night, 
though dark, was clear, and a good night for seeing lights, and that 
all the lights upon the tug boat and the barges were burning bright- 
ly. The master and lookout on the tug, and the masters of all the 
barges, all agree substantially that they saw the masthead and red 
lights of the steamship a long way off, and well on to their port 
bows. The master and lookout of the tug, and the master of the 
second barge, testify that, if the steamship had not changed her 
course, she would have passed them at least a half mile to the west- 
ward. From the testimony of the masters of the other barges, it 
would appear that the distance was not so great. However that 
may be, tie conclusion is irresistible that, up to the time when the 
steamship was nearly abreast the tug, she was at such a distance 
to westward that if she had kept her course there would have been 
no danger of collision, for all the witnesses agree that up to that 
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time her port light only was visible. Had she been approaching 
the tug head on, or nearly so, some of the witnesses on the tug or 
barges would have seen both port and starboard lights. They were 
watching her from the time she was three miles off until she came 
about abreast of the tug, and all that time she showed only her 
red light. 

Two witnesses only were examined in behalf of the steamship, — 
the pilot and the third mate. The lookout was not produced. The 
pilot was over 70 years of age, and very deaf. The mate was 22 
years old. It is impossible to gather from their testimony any 
intelligible explanation of the cause of the collision. In contradic- 
tion of all the other witnesses, they claim that the night was hazy 
and rainy, and that just before the collision a squall came up, shut- 
ting out all lights. If this were true, then the steamship could 
not be acquitted of gross negligence in going at full speed along a 
route where vessels of all kinds were frequently passing and repass- 
ing; but the overwhelming weight of the testimony seems to be. 
against this contention, and we are compelled to give preferable 
credence to the witnesses examined in behalf of the tug. From their 
evidence certain leading facts seem to be established. They are: 
First, that with respect to lights no fault is imputable to tug or 
tow; second, that the steamship, from the time she was first ob- 
served until she was nearly abreast of the tug, was moving on a 
course which, if continued, would have carried her well off to the 
westward of the tug and tow, at a distance from them of from 300 
yards to a half mile; third, that, when nearly abreast the tug, the 
steamship, going at the rate of nine and one-half knots an hour, 
about her full speed, for some unaccountable and inexplicable rea- 
son, changed her course abruptly and rapidly, and moved down on 
the barge, striking her with her starboard bow; fourth, that prior 
to that sudden change of course there was no reason to apprehend 
collision, and after such change there was no means of avoiding 
it; fifth, that after the change of course, the tug did all that could 
be done by blowing a danger signal and stopping. 

The only fault charged against the tug is the failure to blow the 
passing signal, as required by rule 6, when passing "head and 
head," or when vessels pass within half a mile of each other. The 
master of the tug says that he did not give this signal, because he 
did not consider the steamship to be within a half-mile distance. 
The lookout on the tug gives like testimony as to the distance, and 
Williams, the master of the second barge, says that "if the steam- 
ship had not changed her course she would have passed them at 
least a half mile." Inasmuch as the steamship likewise failed to 
blow the passing signal, it may be assumed that she did not con- 
sider herself within the half-mile distance. If the testimony on 
this point is sufficient to raise a doubt as to whether rule 6 was 
applicable, this would eliminate every possible ground upon which 
the tug could be held liable. "Where a fault is charged against 
one vessel in relation to which the testimony is doubtful, and there 
is undisputed testimony as to the fault of the other, which is fla- 
grant, the former vessel will not be charged with contributory neg- 
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ligence." The Manistee, 7 Biss/35, Fed. Cas. No, 9,028. But we 
will not let our decision rest upon so narrow a margin. If it be 
true, as found by the district judge, that the steamship was "grossly 
in fault, ,, and if it be true, as we find, that the immediate cause of 
the injury was the inexplicable and culpable change of course by 
the steamship after she came abreast of the tug, the omission to 
blow the passing signal bears so little proportion to the flagrant 
faults of the steamship, and contributed so little to the disaster, 
that it is not entitled to consideration. The proximate cause of the 
injury is the first and main question to be determined in fixing and 
apportioning the liability, and finding, as we do, that the imme- 
diate cause of the collision was the change of course after the tug 
was passed, the misconduct of the steamship is not alleviated by 
proof of some omission to do an act which had no direct connec- 
tion with such misconduct Where fault is clearly shown on one 
side, full proof should be required to shield from liability the party 

. guilty of such fault, and it should appear that the alleged contribu- 
tory negligence had, or probably might have had, something to do 
with the act which produced the injury. The object in requiring 
the whistle to be blown by vessels approaching each other within a 

• certain distance is obviously to notify of the approach, and to give 
notice as to which side they will pass. If that knowledge is ob- 
tained in any other way, the office of the signal is accomplished. 
In the case before us the steamship had passed the tug at a safe 
distance. The collision was due, and solely due, to her failure to 
observe the two bright white lights, which, by the exigency of 
section 4233 of the Revised Statutes (rule 6), a towing vessel is re- 
quired to carry vertically at her masthead, and the lights upon the 
barges, all of which, according to the testimony, were burning 
brightly, and to the sudden change of course upon the part of the 
steamship. The blowing of the passing signal by the tug could not 
have informed, and was not intended to inform, the steamship that 
the tug had the barges in tow. It could not have prevented the 
change of course or checked the speed of the steamship, which was 
the primary and immediate cause of the collision, and therefore did 
not contribute to it In Perkins v. Hercules, 1 Fed. 1)25; The Mar- 
garet v. The C. Whiting, 3 Fed. 870; The Buckeye, Fed. G6G,— it was 
held that the failure of the sail vessels to show lighted torches, as 
required by section 4234 of the Revised Statutes, did not relieve the 
steam vessels colliding with them, after sunset, from liability. 
See, also, The Farragut, 10 Wall. 334. The facts in this case read- 
ily distinguish it from The Connecticut, 103 U. S. 710, and The Mani- 
toba, 122 U. S. 97, 7 Sup. Ct 1158, cited in support of the decree of 
the district court It is therefore ordered that the said decree be 
reversed, and the case reminded to the district court, with instruc- 
tions to enter a judgment against the steamship Lord O'Neill for 
the entire loss occasioned by the collision, and for the costs. 
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WILSON v. SMITH. 

(Circuit Court, E. D. Pennsylvania. January 22, 1895.) 

No. 44. 

L Removal of Causes— Dtvkrsb Citizenship— Ex f.cutoks. 

The citizenship of parties which determines the right to remove a cause 
to a federal court is that of the parties as persons, and not an ofllcial 
citizenship, acquired in a representative capacity. 
2. Samk— Form op Action. 

The right to remove a cause from a state to a federal court cannot be 
defeated by the fact that the form in which the suit has been brought, 
uuder a state statute, is one in which the federal court cannot entertain 
it, if, in any form, the federal court would have jurisdiction; but its dis- 
position, under the forms of federal procedure, will- be determined by the 
essential character of the case. 

Sur Motion to Remand to State Court. 

On December 5, 1804, the plaintiff, James H. Wilson, filed a statement of 
demand upon the defendant, Thomas B. Smith, executor of the last will and 
testament of Samuel Harlan, Jr., deceased, in the court of common pleas No. . 
2 of Philadelphia county, Pa. He sought to recover of the defendant the 
sum of $4,000, with interest thereon from February 12, 1883, upon a cause 
of action based upon the following clause in the will of the said Samuel Har- 
lan. Jr.: "To my nephew James H. Wilson, son of my deceased sister Har- 
riett I give $4,000.*' The said bequest was further continued by the language 
of a codicil attached to the said will, which wili was duly probated in the city 
of Wilmington, DeL, the alleged domicile of the testator, on the 12th day of 
February, 1883, and letters testamentary were issued to the said Thomas 
B. Smith, executor. It was further averred that on May 28, 1883, the said 
will was duly registered in the ottice of the register of wills for the county 
of Philadelphia, and ancillary letters were issued thereon, under and in pur- 
suance of the act of assembly of Pennsylvania of March 15, 1832, to the 
said Thomas R Smith, and security was entered in the sum of $174,000. By 
viitue of the authority thus given, the said defendant possessed himself of 
assets of the said decedent to an amount exceeding the sum of $75,000. 
Plaintiff averred that the defendant never filed any account or inventory and 
appraisement in said jurisdiction of the estate which bad thus come into 
his hands, and, although said estate was more than sufficient to pay the leg- 
acy above mentioned, yet he had never paid the same or any part thereof to 
said plaintiff, although frequently asked so to do. On December 5, 1804, a 
rule to plead was filed, and on the 14th of same month the defendant tiled 
a petition and bond to remove the suit to the circuit court of the United States 
for the Eastern district of Pennsylvania under the act of August 13, 1888. 

Curtis & Lister, for the motion. 

It has been uniformly held that under the judiciary act of 1780 and succeed- 
ing acts (except that of 1875), relating to the removal of causes from the 
state into the federal courts, no cause could be removed Into the latter of which 
they had not original jurisdiction. Smith v. Rlnes, 2 Sumn. 338, Fed. Cas. No. 
13.100; Gaines v. Fuentes, 92 U. S. 10. So under the acta of March 3. 1887, and 
Aug. 13, 1888. Reed v. Ueed, 31 Fed. 49; In re Cilley, 58 Fed. 977. The right of 
removal on the ground of adverse citizenship is limited by the latter act to suits 
of a civil nature at common law and In equity. The suit removed is a special 
action, brought to recover a legacy, under the act of assembly of the state 
of Pennsylvania approved February 24, 1834 (P. L. p. 70, § 50). Van Nordon 
v. Morton, 99 U. S. 378. An action at common law cannot be maintained to 
recover a general legacy. The remedy is solely In equity. Jones v. Tanner, 
7 Barn. & C. 542. The defendant, for the .purposes of this suit, is a citizen of 
Pennsylvania. 

v\66F.no.2— 6 
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R. L. Ashhurst, opposed. 

The citizenship of executors or administrators is determined by the state in 
which they are citizens, and not by the Btate in which they take out letters. 
Amory v. Amory, 95 U. S. 186; Geyer v. Insurance Co., 50 N. H. 224; Coal 
Co. v. Blachford, 11 Wall. 172. The right of removal is not affected by the 
circumstance that the action in the state court is based upon a statute of the 
state. Gaines v. Fuentes, 92 U. S. 10; Fuller v. Wright, 23 Fed. 833; Searl v. 
School Dist, 124 U. S. 197, 8 Sup. Ct 460. 

DALLAS, Circuit Judge. This case was originally brought in a 
court of Pennsylvania by a citizen of that state. The defendant, 
a citizen of Delaware, caused its removal to this court The plain- 
tiff insists that it should be remanded, and upon two grounds, 
with reference to which his motion to that end will be decided. 

1. It is asserted that the defendant, who is sued as executor, 
"having come into this state, and having taken .out ancillary let- 
ters, is, for the purpose of this suit, a citizen of Pennsylvania, and 
there is no diverse citizenship as required by the act" This prop- 
osition is in conflict with the law as settled by the highest author- 
ity. "Where the jurisdiction of the courts of the United States 
depends upon the citizenship of the parties, it has reference to the 
parties as persons. A petition for removal must, therefore, state 
the personal citizenship of the parties, and not their official citizen- 
ship, if there can be such a thing." Amory v. Amory, 95 U. S. 187. 

2. It is further contended that, notwithstanding the diverse citi- 
zenship of the parties, this suit is one of which a circuit court of 
the United States has not jurisdiction. It is an action, in com- 
mon-law form, for the recovery of a legacy. It was brought in 
conformity with a statute of the state of Pennsylvania which au- 
thorizes such actions. Act Feb. 24, 1834 (P. L. p. 83, § 50); Purd. 
Dig. p. 449, pi. 215. Without this statute, a proceeding in accord- 
ance with chancery methods would have been the only available 
one in the state court It, however, only provided a new form of 
remedy; the tribunal remained the same, and its jurisdiction was 
not extended or altered. In Pennsylvania the same courts admin- 
ister both law and equity, and whether any particular case is of 
the one class or the other is not a question of jurisdiction, but of 
form merely. Adams v. Beach, 1 Phila. 101. Accordingly, those 
courts have held that cases under this particular statute are, sub- 
stantially, suits in equity. Seibert v. Butz, 9 Watts, 494; Dunlop 
v. Bard, 2 Pen. & W. 309. The subject-matter of the present liti- 
gation is within this court's jurisdiction in equity, but not at law; 
and inasmuch as here the distinction between equity and law can- 
not (as in the Pennsylvania courts) be disregarded, nor the prin- 
ciples and remedies peculiar to either system be applied under the 
other, it is contended that this cause has been transferred to a 
court which, as a court of equity, cannot entertain it, because it is 
an action at law, and which, as a court of law. cannot take cogni- 
zance of it, for want of jurisdiction. This contention involves the 
acceptance of a consequence, which, as I ventured to suggest upon 
the argument, seems to be inadmissible. That a state, by simply pre- 
scribing a peculiar form of procedure for its own courts, may, in 
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any case, divest the rightful jurisdiction of those of the United 
States, is a doctrine to which I ain wholly unable to assent, and 
which does not appear to be supported by any precedent or author- 
ity. The act of congress of 1888 (25 Stat. 433) provides that any 
suit of a civil nature, at law or Jn equity, may be removed, where- 
ever the sum in dispute amounts to $ 2,000, and the controversy is 
between citizens of different states; and the right thus accorded 
pertains to all proceedings of a civil nature, of whatever form, 
provided they are suits at law or in equity. Any case which in 
the state court was either the one or the other of those becomes, 
upon its proper removal to a circuit court of the United States, 
cognizable by it. Fuller v. Wright, 23 Fed. 833; In re Cilley, 58 
Fed. 987; Clark v. Smith, 13 Pet 203; Parker v. Overman, 18 How. 
141; Thompson v. Railroad Co., 6 Wall. 138; Searl v. School Dist, 
124 U. S. 197, 8 Sup. Ct. 460. Whether the jurisdiction of this 
court is upon its law side or its equity side will be determined "by 
the essential character of the case," but the right of removal is 
not affected by any such question. That right exists if, upon 
either side, the requisite jurisdiction exists. Where a cause 
brought here by removal cannot be entertained upon the one side, 
it must be assigned to the other; but it is not to be remitted to the 
state court if, upon either side, the federal court is competent to 
retain and decide it Van Norden v. Morton, 99 U. S. 378. In 
the cases in which the right of removal has been denied or ques- 
tioned, the proceedings in the state courts have been, in their na- 
ture, not civil suits, either at law or in equity, or else some inde- 
pendent condition of the statute (ex gr. as to the sum in dispute) 
has been lacking. Gaines v. Fuentes, 92 U. S 10; In re Cilley, 
58 Fed. 977; Dey v. Railway Co., 45 Fed. 82; In re Pennsylvania 
Co., 137 U. S. 451, 11 Sup. Ct 141. The motion to remand is denied. 



LITTLE ROCK JUNCTION RY. v. BURKE. 
(Circuit Court of Appeals, Eighth Circuit January 28, 1895.) 

No. 403. 

Federal Courts— Jurisdiction— Setting Aside Decree of State Court. 
The federal courts have no jurisdiction of a suit to set aside a decree 
of a state court, on the ground that such decree Is utterly void when tested 
by an inspection of the record, since in such case a motion, appeal, or 
bill of review, in the court which made the decree, is the proper and 
sufficient remedy. 

Same. 

It seems that such courts may have jurisdiction of a suit to set aside 
such a decree on grounds outside the record, and proved by extrinsic 
evidence. 

Same— Suit to Quiet Title. 

Though the federal courts have jurisdiction, in a proper case,* to en- 
tertain a bill to quiet title or remove a cloud on title, such jurisdiction 
does not extend to cases where the cloud consists of a judgment or decree 
of a state court, and proceedings taken in execution of the. same, which 
judgment or decree is alleged to be void on its face. 
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4. Same. 

Suit was brought in a court of the state of Arkansas, pursuant to the 
statute of that state, by P. county, to establish and foreclose a tax lien 
on certain lands of B. The statute required an order to be made and 
published requiring claimants of lands affected by such a suit to appear 
and show cause why the same should not be sold, and provided that, upon 
proof of publication and failure of claimants to appear, a decree pro 
confesso might be entered. Such a decree was made against B.'s lands, 
which were sold and conveyed to one 8., who sold to the L. Ry. Co. 
B. subsequently brought a suit in the federal court to set aside such con- 
veyances and the decree of the state court, as clouds on his title, upon 
the ground that the state court acquired no jurisdiction of B. It ap- 
peared by the record of the suit in the state court, which was the only 
evidence offered, that the affidavit of publication of notice filed in such 
record was not verified. Held, that the suit was one to set aside the 
decree of the state court for defects apparent on the face of the record, 
and that the federal court had no jurisdiction to entertain it 

Appeal from the Circuit Court of the United States for the East- 
ern District of Arkansas. 

John Burke, the appellee, claiming to be the owner by inheritance of the 
south part of lot G in block 1 of Pope's addition to the city of Little Rock, 
Ark., filed a complaint against the Little Rock Junction Railway, hereafter 
termed the "Railway Company," to establish his title thereto, and to recover 
the premises from the possession of the defendant. The bill averred, in sub- 
stance, that the railway company was in possession of the land under a con- 
veyance from E. S. Stiewell; that said Stiewell claimed to have purchased 
the property at a sale for overdue taxes, which sale had been made in obedi- 
ence to a decree of the Pulaski chancery court, a state court of Arkansas, hav- 
ing full chancery powers; that the title thus acquired by the railway com- 
pany from E. S. Stiewell, its grantor, was unfounded and void, for the reason 
that said Pulaski chancery court never in fact acquired jurisdiction over the 
appellee in the suit to condemn and sell the property for overdue taxes. The 
tax suit in question was brought under the provisions of an act of the legis- 
lature of the state of Arkansas entitled "An act to enforce the payment of 
overdue taxes," approved on March 12, 1881, and an amendatory act ap- 
proved March 22, 1881. Laws Ark. 1881, pp. G3-72, 159-1C1. The second, third, 
fourth, and fifth sections of said act, which are most material to the present 
case, are as follows: 

"Sec. 2. On the filing of such complaint, the clerk of the court shall enter 
on the record an order, which may be in the following form: 'State of Ar- 
kansas, on Relation of , Plaintiff, vs. Certain Lands on which Taxes are 

Alleged to be Due. Defendant. Now, on this day came said plaintiff, and 
files here in court his complaint, in which he sets forth that there are certain 
taxes due on the following lands: [Here Insert a description of the land.] 
Now, therefore, all persons having any right or interest in said lands, or any 
of them, are required to appear in this court within forty days from this 
date, then and there to show cause, if any they can, why a lien shall not be 
declared on said lands for unpaid taxes, and why said lands shall not be sold 
for non-payment thereof.' 

"Sec. 3. The clerk of said court shall at once cause a copy of said order to 
be published for two insertions in some newspaper published in the county; 
and if there is no newspaper published in the county, he shall cause a copy 
of said order to be posted at the door of the court house of the county, or of 
the room in which the court is held; and such publication shall be taken to 
be notice to all the world of the contents of the complaint filed as aforesaid, 
and of the proceedings had under it. 

"Sec 4. That any person who can show that he has any interest in any of 
the lands mentioned in the said order, may appear in the court in which such 
complaint is filed, or before the clerk thereof in vacation, and file an answer, 
showing why the prayer of such complaint shall not be granted; * * • * 

"Sec. 5. At the end of the forty days mentioned in section 2 of this act. the 
clerk shall enter upon the record a decree pro confesso, covering all lands 
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named in the complaint, regarding which no answer has been filed, which 
order may be in the following form: 'State of Arkansas, on the Relation of 
Plaintiff, vs. Certain Lands on which Taxes are Alleged to be Due, De- 
fendant It appearing that the order herein made, requiring the owners of 
the lands in this suit to appear and show cause, if any they could, why a 
lien should not be declared on certain lands named in the complaint herein, 
has been duly published in the manner required by statute, and that no an- 
swer has been put in as to the following tracts or parcels of land, that is to 
say: [Here describe the lands.] It is now, therefore, ordered that the com- 
plaint be taken as true and confessed as to said lands above described/ " 

Other provisions of said act authorized said court, if no cause to the con- 
trary was shown, to fix a lien upon the lauds for the amount of all the taxes, 
penalties, and costs ascertained to be due thereon, and to direct a judicial 
sale of the lands for the payment thereof if the sum ascertained to be due was 
not paid within 20 days from the date of the decree. The bill in the present 
case charged that the order made by the clerk in said proceeding on the filing 
of the complaint was not published, as required by the statute aforesaid; that 
there was no record in said cause showing that said order was ever published; 
that no .proof of the publication of said order was made by the editor, pro- 
prietor, or chief accountant of any newspaper, or by any other person au- 
thorized to make such proof; that there was no record in said court showing 
that such proof was ever made; that said order was not in fact published as 
required by law; and that all of the proceedings of the Pulaski chancery 
court in said tax suit were coram non judlce and void. The defendants de- 
nied all of the material allegations of the bill touching the jurisdiction of the 
chancery court, and averred that said court acquired full jurisdiction of the 
case and of all persons having any interest In the property. The defendants 
also pleaded, 'in substance, that the case made by the bill of complaint was 
not a case of which the federal circuit court sitting in equity could properly 
take cognizance. The circuit court rendered a decree in favor of the com- 
plainant, whereby it adjudged that his title was not divested by the sale 
under the aforesaid decree. It also decreed that he be restored to the posses- 
sion of the property, and that he recover of the railway company the sum 
of $2,407 for the rents and profits of the land. To reverse said decree, the 
railway company has prosecuted an appeal to this court 

George E. Dodge and B. S. Johnson filed brief for appellant 
P. C. Dooley filed brief for appellee. 

Before CALDWELL, SANBORN, and THAYER, Circuit Judges. 

THAYER, Circuit Judge, after stating the case as above, deliv- 
ered the opinion of the court. 

It is manifest from an examination of the record in the case at 
bar that the circuit court found and decided that the decree of the 
Pulaski chancery court condemning the land in controversy to be 
sold for the nonpayment of taxes was utterly void for want of juris- 
diction; and that issue as .to the validity of the decree of the chan- 
cery court appears to have been tried and determined by the circuit 
court solely upon an inspection of the record in the tax suit No 
evidence seems to hare been offered for the purpose of impeaching 
the decree in question, except the record in the suit to foreclose the 
tax lien. For the purpose of showing that the Pulaski chancery 
court had acted without jurisdiction, and that its decree was a 
nullity, the complainant below, who is now the appellee, offered the 
following documentary evidence, to wit: The bill of complaint in 
the tax suit; the warning order that was entered therein on the 
filing of the bill pursuant to section 2 of the act of March 13, 1881, 
supra; the decree pro confesso that was entered in said proceed* 
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Ing; the final decree therein; and a paper produced by the clerk of 
the chancery court, that purported to be the proof of publication of 
the warning order, which paper was in the following form, to wit: 

"Notice of Delinquent Lands. 

"In the Pulaski Chancery Court, at the March Term Thereof, A. D. 1881. 

"Pulaski County, Plaintiff, vs. Certain Lands upon which Taxes are Alleged 

to be Due. 
"Comes the plaintiff, the county of Pulaski, by P. C. Dooley, Esq., its so- 
licitor, and files here in court its complaint, which sets forth that there are 
certain taxes due on the foUowing lands, to wit: * * * ; S. pt. being ^4 
lot 6, block one, Pope's addition. Now, therefore, aU persons having any right 
or interest in said lands or city lots, or any of them, are required to appear 
in this court within forty days from this date, then and there to show cause, 
if any they can, why a lien shall not be declared on said lands for unpaid 
taxes, and why said lands shall not be sold for nonpayment thereof. 
"A true copy from the record. J. W. Callaway,. Clerk. 

"June 11, 1881. 

"State of Arkansas, County of Pulaski— ss.: I, J. O. Blakeney, do solemnly 
swear that I am principal accountant of the Arkansas Democrat, a daily 
newspaper printed in said county, and that I was such principal accountant 
at the dates of publication hereinafter stated, and that said newspaper had a 
bona fide circulation in such county at said dates and had been regularly pub- 
lished in said county for the period of one month next before the date of the 
first publication of the advertisement hereto annexed, and that the said ad- 
vertisement was published in said newspaper two times, for two days con- 
secutively, the first insertion therein having been made on the 13th day of 
June, 1881, and the last on the 14th day of June, 1881. 

"J. O. Blakeney, Princ. Acc't 

"Sworn to and subscribed before me, this day of , 188-. 

" , Notary Public. 

**************** 

"In testimony that the aboye and foregoing writing is a true copy of the 
matter therein recited, as appears from the original paper purporting to be 
proof of publication in the case mentioned in the caption, and which paper is 
now in my custody, I have hereto set my hand, and- affixed the seal of said 
court, at my office in the city of Little Rock, this 16th day of February, 1893. 

"[Seal] I. J. Hicks, Clerk." 

In addition to the documentary proof aforesaid, no extrinsic evi- 
dence was produced by the complainant which tended to show that 
the warning order was not in fact published or posted as section 
3 of the act of March 12, 1881, required, but the case was submitted 
to the circuit court for decision, on the evident assumption that 
the defect in the proof of publication was such as to demonstrate 
the utter invalidity of the decree of the chancery court. It is a 
proposition which admits of no controversy that the Pulaski chan- 
cery court acquired no jurisdiction to condemn the land in ques- 
tion to be sold for taxes, and that its decree in that behalf was of 
no effect, and conveyed no title to the purchaser thereunder, if the 
warning order was not in fact published in the mode prescribed 
by the statute. It was held in Gregory v. Bartlett, 55 Ark. 33, 17 
S. W. 344, that a lawful publication of the warning order prescribed 
by the act of March 12, 1881, supra, is necessary to confer juris- 
diction in a suit under that act to enforce a lien for overdue taxes, 
and that a publication of the order in the mode prescribed by law 
is unavailing to confer jurisdiction if the clerk of the court neglects 
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to enter the warning order of record before the s^me is published. 
The doctrine of that case has recently been cited and approved by 
the supreme court of the United States in Dick v. Foraker, 155 
U. S. 404, 15 Sup. Ct 124. These decisions* however, do not 
decide the proposition, which appears to have been maintained in 
the circuit court, that the decree of the Pulaski chancery court in 
the tax suit is void upon the face of the record. In that suit the 
record discloses that the warning order was duly entered; the de- 
cree pro confesso recites that the warning order had "been duly 
published in the manner required by statute more than forty days 
before this date"; and the final decree contains the same re- 
cital, in substance, and a further finding by the court "that proof 
of publication, of which notice, verified and proved as required 
by law, was filed as required by law." No other portion of the 
record showed affirmatively, oirby necessary intendment, that the 
recital as to the due publication of the warning order was in fact 
false. For aught that appears on the face of the record in the 
tax suit, the warning order may have been published precisely as 
the statute requires, and proof of that fact may have been made 
to the satisfaction of the chancery court. The contention of the 
complainant in the circuit court seems to have been that the decree 
of the chancery court was void upon the face of the record, and 
assailable in any collateral proceeding, because the proof of publi- 
cation aforesaid, which was on file in the case, was not verified, 
and because a general statute of the state of Arkansas declares 
that "the affidavit of any editor, publisher or proprietor, or the prin- 
cipal accountant of any newspaper, authorized by this act to pub- 
lish legal advertisements, to the effect that a legal advertisement 
has been published in his paper for the length of time and number 
of insertions it has been published, with a printed copy of such ad- 
vertisement appended thereto, subscribed before any officer of this 
state authorized to administer oaths, shall be the evidence of the 
publication thereof as therein set forth." Mansf. Dig. § 4359. Tn 
other words, it seems to have been claimed and decided that a de- 
cree rendered in a suit founded on the act of March 12, 1881, supra, 
is utterly void, if the record does not contain the statutory evidence 
of publication above indicated, and that decrees rendered in such 
suits are not entitled to the benefit of any of those presumptions 
which ordinarily attend and support the judgments of courts of 
superior jurisdiction when the record does not affirmatively show 
that no jurisdiction was in fact acquired. 

We have been thus particular in describing the character of the 
testimony that was offered and the nature of the issue that appears 
to have been tried and determined in the circuit court, for the pur- 
pose of showing that the trial of the case clearly resolved itself 
into a review of the proceedings of the Pulaski chancery court for 
matters apparent on the face of the record. It is manifest that the 
evidence offered to impeach the decree in the suit to foreclose the 
tax lien was such testimony as would have been admissible to. 
support a bill of review, or a motion in the nature of a bill of review, 
to vacate the decree, had the complainant seen fit to commence a 
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proceeding of that kind in the Pulaski chancery court. It is also ob- 
vious, we think, that if the decree of the chancery court is in fact 
void on the ground that was and is relied upon to establish its 
invalidity, — that is to say, for want of jurisdiction apparent on the 
face of the record, — then the complainant could have obtained as 
full relief by a bill of review filed in the chancery court as by an 
original bill filed in the federal circuit court In addition to the 
consideration that a bill of review would have furnished an ade- 
quate remedy, it must be also borne in mind that the remedy by 
appeal was originally open to the complainant if he had seen fit 
to prosecute an appeal. Moreover, it is a general rule that, unless 
restrained by the terms of an express statute, a court of superior 
jurisdiction has power at any time to vacate its own judgments 
when it appears from an inspection of its record that a particular 
judgment or decree is utterly void for want of jurisdiction either 
over the person or the subject-matter. This is an inherent power, 
which all courts of superior jurisdiction possess as a necessary 
part of the machinery for administering justice, and as a means 
of preventing their orders and decrees from becoming instruments 
of injustice. Black, Judgm. §§ 297, 307, and cases there cited. 

Inasmuch, then, as the case at bar was essentially a suit to annul 
the decree of the Pulaski chancery court and the proceedings that 
had been taken thereunder, for the alleged reason that the decree 
was utterly void when tested by an inspection of the record, it 
becomes important and necessary to inquire whether the circuit 
court could properly entertain jurisdiction of a suit of that nature. 
It may be admitted that the federal circuit courts have power to 
entertain suits to enjoin persons from asserting any right or title 
under a judgment or decree of a state court of co-ordinate juris- 
diction that is alleged to have been obtained by fraud or collusion. 
Gaines v. Fuentes, 92 U. S. 10; U. S. v. Norsch, 42 Fed. 417. Possi- 
bly, a bill in equity to obtainthe same relief may be entertained in 
any case where it is shown by proper averments that the judgment 
of a state court which is apparently regular and valid, and for that 
reason is not subject to collateral attack, for some reason not dis- 
closed by the record is in fact invalid and of no effect. A complaint 
alleging such facts would furnish a proper foundation for an orig- 
inal suit in equity because additional issues would be raised and 
„„«, * n „+ a W ould be brought upon the record as the basis for inde- 
idicial action. But a complaint or a petition which seeks 
h a decree, without the aid of extrinsic evidence, for want 
ction apparent upon the face of the record, - simply im- 
n the court to which it is addressed the duty of re-examin- 
ions that have once been tried and decided, and for that 
>roceeding of that nature cannot be regarded as a new ac- 
is rather a continuation of the original suit The case 
r v. Hunton, 99 U. S. 80, 82, furnishes an apt illustration 
tinction which exists between a suit to impeach a judg- 
ch is apparently valid, by evidence dehors the record, and 
ing to vacate a judgment for matters disclosed upon the 
le record. In that case, Hunton had obtained a final 
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judgment by default in a state court of Louisiana in an attachment 
suit Subsequently, the judgment debtor filed a complaint against 
Hunton in the state court to nullify the judgment, on the ground 
that he had not been lawfully served with process. Hunton 
caused the proceeding to nullify the judgment to be removed to 
the circuit court of the United States, where the question arose 
whether the federal court could lawfully entertain jurisdiction of 
the proceeding. With reference to that question, Mr. Justice Brad- 
ley, in delivering the opinion of the supreme court of the United 
States, said: 

"The question presented with regard to the jurisdiction of the circuit court 
is whether the proceeding to procure [the] nullity of the former judgment in 
such a case as the present is or is not in its nature a separate suit, or whether 
It is a supplementary proceeding, so connected with the original suit as to 
form an incident to it, and substantially a continuation of it. If the pro- 
ceeding is merely tantamount to the common-law practice of moving to set 
aside a judgment for irregularity, or to a writ of error, or to a bill of review 
or an appeal, it would belong to the latter category, and the United States 
court could not properly entertain jurisdiction of the case. Otherwise, the 
circuit courts of the United States would become Invested with power to con- 
trol the proceedings in the state courts, or would have appellate jurisdiction 
over them in all cases where the parties are citizens of different states. Such 
a result would be totally inadmissible. On the other hand, if the proceedings 
are tantamount to a bill in equity to set aside a decree for fraud in the obtain- 
ing thereof, then they constitute an original and independent proceeding; and 
according to the doctrine laid down in Gaines v. Fuentes, 92 U. S. 10, the case 
might be within the cognizance of the federal courts. The distinction between 
the two classes of cases may be somewhat nice, but it may be affirmed to exist 
In the one class there would be a mere revision of errors and irregularities, 
or of the legality and correctness of the judgments and decrees of the state 
courts; and in the other class the investigation of a new case arising upon new 
facts, although having relation to the validity of an actual judgment or de- 
cree, or of the party's right to claim any benefit by reason thereof." 

In that case it was held that as the proceeding in question merely 
involved a review of the action of the state court, as disclosed 
by its record, the state court was the proper tribunal to dispose of 
the proceeding, and that it could not be entertained by the federal 
court In some other cases it has been ruled that, as between 
state courts of co-ordinate jurisdiction, one of such courts has no 
power to annul and enjoin the judgments or decrees of another. 
Plunkett v. Black, 117 Ind. 14, 19 N. E. 537; Grattan v. Matteson, 
51 Iowa, 622, 2 N. W. 432. 

We think, therefore, that it may be accepted as a general rule, 
in the absence of any statutory provisions on the subject, that the 
proper forum in which to seek relief, otherwise than by an appeal 
or writ of error, against a judgment or decree which is alleged to 
be void on the face of the record, is in the court by which such judg- 
ment or decree was rendered, and that other courts of co-ordinate 
jurisdiction have no authority to grant relief in such cases. But, 
whatever may be the correct rule in this respect as between state 
courts of equal authority, it is manifestly true, we think, that, owing 
to the peculiar relations which exist between state and federal 
courts of co-ordinate jurisdiction, the federal circuit court ought 
not to review, modify, or annul a judgment or decree of a state court, 
unless such review is sought on a state of facts not disclosed by the 
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record of the siate court, which, for that reason, has not under- 
gone judicial examination. The sufficiency of the service, whether 
by publication or otherwise, to support a final adjudication, and 
every other matter apparent upon the face of the record, are sup- 
posed to have received due consideration by the court rendering 
a judgment or decree before the same was entered. Therefore, 
when a suit is instituted to nullify a decree for matters disclosed 
by the record, and for no other reason, the proceeding is not a new 
suit, but is essentially in the nature either of an appeal from the 
original adjudication or a bill of review. The federal courts should 
remit proceedings such as these to the judicial tribunal of the state 
which made the record that is to be reviewed or impeached. 

We have not overlooked the fact that in the case at bar the bill 
prays that the complainant's title may be quieted against the claims 
of the Little Rock Junction Railway, and that he may be restored 
to the possession of the premises now wrongfully withheld from him 
by the defendant. Neither has it escaped our observation that 
the complaint was filed after the alleged void decree of the chan- 
cery court was fully executed, and after the defendant had acquired 
a title thereunder. It might be argued with some force that the 
circumstance last mentioned was of sufficient weight to authorize 
the circuit court to review the proceedings of the chancery court, 
and to afford relief, if it appeared that the complainant was with- 
out means of redress for the alleged wrong in the state court by 
which the supposed void decree was rendered. But such was not 
the fact. As we have heretofore sufficiently shown, the remedy 
by a bill of review or by an appeal was at one time open to the com- 
plainant, and no reason is perceived why the relief obtainable by 
a bill of review would not have been as effectual as the decree ren- 
dered by the circuit court. Moreover, as the present action -was 
brought and prosecuted upon the theory that the decree of the chan- 
cery court is utterly void when tried by the record, it follows that 
the remedy by ejectment was also open to the complainant, for 
no doctrine is better established than that a sale under a decree 
that was rendered without jurisdiction confers no title, and that 
such a decree is open to impeachment in any collateral proceed- 
ing when the want of jurisdiction is apparent upon the face of the 
record. Galpin v. Page, 18 Wall. 350;Coit v. Haven, 30 Conn. 
190; Adams v. Cowles, 95 Mo. 501, 8 S. W. 711; Frankel v. Satter- 
field (Del. Super.) 19 Atl. 898; Furgeson v. Jones (Or.) 20 Pac. 842; 
Black, Judgm. §§ 278, 407, and cases there cited. 

Forasmuch, then, an the injury complained of was subject to re- 
dress in the modes above indicated, we are constrained to hold 
that the federal court ought not to have intervened, as it did, not- 
withstanding the fact that the decree complained of had already 
been executed. The federal circuit courts sitting in equity have an 
undoubted right, in certain cases, to entertain a bill to quiet title or 
to remove a cloud upon a title, for this has been from time im- 
memorial one of the well-known functions of a court of equity 
where the remedy at law is inadequate, either because the com- 
plainant is in possession, or because his title is of an equitable 
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nature, op because the land the title whereof is affected is vacant 
and unoccupied. This court has several times recognized the juris- 
diction in question, and attempted to define its limits. Bigelow 
v. Chatterton, 10 U. S. App. 267, 2 C. C. A. 402, and 51 Fed. 614; 
Sanders v. Devereux, 8 C. C. A. 629, 633, 60 Fed. 311; Frey v. 
Willoughby, 11 C. C. A. 463, 63 Fed. 865. But we think that this 
jurisdiction does not extend, and ought not to be extended, to cases 
where the cloud upon a title consists of a judgment or decree of a 
state court, and proceedings that have been taken in execution of 
the same, which are alleged to be utterly void, and on that account 
require the introduction of no evidence to establish their invalid- 
ity other than the record of the state court. Because the federal 
courts have power to entertain a bill to quiet title, it does not follow 
that, under the guise of administering such relief, they will review 
the proceedings of a state court, and vacate the judgment of a 
state court which is obviously void when tested by the record, or 
that they will undo what may have been done by virtue of proceed- 
ings taken under such a judgment, so long as it is possible for the 
complainants to have such judgment and the proceedings taken 
thereunder vacated by a proper application addressed to the state 
court For these reasons, our conclusion is that the facts proven 
at the trial were not of such a character as are essential to support 
an original bill in the federal courts. 

The decree of the circuit court is therefore reversed, and the cause 
is remanded, with directions to the circuit court to vacate its de- 
cree and to dismiss the bill of complaint, without prejudice to the 
appellee's right to take such action in the state court as he may 
deem proper. 

SANBORN, Circuit Judge (concurring). I concur in the result 
in this case on the following grounds: A bill in equity cannot be 
maintained in the national courts to recover possession of real 
property in cases in which there is no impediment to an action of 
ejectment. Sanders v. Devereux, supra. The only evidence pro- 
duced by the appellee in this case to impeach the tax judgment on 
which the appellant's title rested was that which appeared on the 
face of the files and records of the Pulaski county chancery court, 
and the only contention on which he relied to overthrow that judg- 
ment was that these files and records disclosed the fact that that 
court neyer had jurisdiction to render the judgment. If this posi- 
tion was sound, the appellee could have maintained ejectment to 
recover the property in question, inasmuch as the appellant was 
in possession, and for that reason the bill should have been dis- 
missed. If, on the other hand, the files and records of the Pulaski 
county chancery court did not disclose its want of jurisdiction, 
and hence the invalidity of the tax judgment, then there was no evi- 
dence in the court below to sustain the claim of its invalidity, and 
the bill should have been dismissed for that reason. 
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SEARCY COUNTY v. THOMPSON. 

(Circuit Court of Appeals, Eighth Circuit January 21, 1805.) 

No. 497. 

Practice— Questions Reviewable on Error— General Finding. 

An action was submitted to the court, jury trial being waived. No 
exceptions to the admission or rejection of evidence were taken, no ruling 
was asked in the nature of a demurrer to evidence, nor was the court 
asked to make special findings of fact; but the defendant requested the court 
to make ceitain rulings, upon the whole case, as to the right of the plain- 
tiff to a recovery. The court found generally for the plaintiff, and the de- 
fendant excepted to the refusal of the court to adopt the conclusions sub- 
mitted by it BchU that the exceptions presented nothing which the ap- 
pellate court could review. Sanborn, Circuit Judge, dissenting. 

In Error to the Circuit Court of the United States for the Eastern 
District of Arkansas. 

This was an action by W. 31. Thompson against Searcy county, 
Ark., to recover upon certain county warrants. 

Eben W. Kimball and A. Y. Barr, filed brief for plaintiff in error. 
H. M. Hill (U. M. Rose, W. E. Hemingway, and Q. B. Rose, on 
brief), for defendant in error. 

Before CALDWELL, SANBORN, and THAYER, Circuit Judges. 

THAYER, Circuit Judge. This case was before this court on a 
previous occasion, and is reported in 12 U. S. App. G18, 6 C. C. A. 
674, and 57 Fed. 1030. After the case was remanded by this court 
for a new trial, Searcy county, the plaintiff in error, filed an amended 
answer, wherein it alleged, in substance, that the warrants sued 
upon were issued in pursuance of a fraudulent and unlawful agree- 
ment between the county and McCabe & Greenhaw, who were the 
contractors for building a courthouse for the county, whereby the 
price for doing the work was fixed at a sum known to be three times 
in excess of its actual value, to cover a known depreciation in the 
value of county warrants that were to be issued and received in 
payment for building the courthouse. A stipulation was filed, 
waiving a jury, and the case was subsequently tried before the 
court — resulting in a judgment in favor of Thompson, who was the 
plaintiff, for the sum of f 23,500. The bill of exceptions in the pres- 
ent record contains a statement of the substance of the testimony 
that was adduced at the trial. It also shows that the trial court 
elected to make a general, rather than a special, finding, which find- 
ing is as follows: 

"The case was then argued and submitted to the court, and the court found 
for the plaintiff, upon all of the warrants sued on and rendered Judgment 
against the defendant for the sum of twenty-three thousand five hundred dol- 
lars and costs, from which judgment the defendant claimed an appeal; and 
time was allowed the defendant, for sixty days from this date, to prepare and 
file its bill of exceptions herein." 

No exceptions were taken in the course of the trial, either to the 
admission or exclusion of testimony. Neither did the defendant 
ask an instruction in the nature of a demurrer to. the evidence, — 
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that, on the proof offered, the plaintiff was not entitled to recover. 
Such being the condition of the record, we are confronted at the 
outset with the inquiry whether the record presents any question 
which this court can review. 

Section 700 of the Revised Statutes, which was enacted on March 
3, 1865 (13 Stat 501), provides that: 

"When an issue of fact in any civil cause In a circuit court is tried and 
determined by the court without the intervention of a jury, according to 
section six hundred and forty-nine, the rulings of the court in the progress 
of the trial of the cause, if excepted to at the time, and duly presented by 
a bUl of exceptions, may be reviewed by the supreme court upon a writ of 
error or upon appeal; and when the finding is special the review may extend 
to the determination of the sufficiency of the facts found to support the judg- 
ment" 

In one of the earliest cases involving a construction of this stat- 
ute, Dirst v. Morris, 14 Wall. 484, 491, Mr. Justice Bradley, in 
delivering the opinion of the supreme court of the United States, 
said: 

"But, as the law stands, If the jury is waived, and the court chooses to find 
generally for one side or the other, the losing party has no redress, on error, 
except for the wrongful admission or rejection of evidence." 

In a subsequent case, in which a jury had been waived pursuant 
to the provisions of the aforesaid statute, the supreme court had 
occasion to consider whether it could review the action of the cir- 
cuit court in refusing certain instructions that had been asked by 
the defendant With reference to that question, the court said: 

"Requests that the court would adopt certain conclusions of law were also 
presented by the defendants, in the nature of prayers for Instruction, as in 
cases where the issues of fact are tried by a jury, which were refused by 
the circuit court, and the defendants also excepted to such refusals. None 
of these exceptions have respect to the rulings of the court in admitting 
or rejecting evidence, nor to any other ruling of the circuit court which 
can properly be denominated a ruling in the progress of the trial, as every one 
of the refusals excepted to appertain to some request made to affect or control 
the final conclusion of the court as to the plaintiff's right to recover. Such 're- 
quests or prayers for instruction, in the opinion of the court, are not the proper 
subjects of exception in cases where a jury is waived, and the issues of fact are 
submitted to the determination of the court." Insurance Co. v. Folsom, 18 
Wall. 237, 233. 

In the case of Cooper v. Omohundro, 19 Wall. G5, 69, which was 
also a case that had been tried by the court without the intervention 
of a jury, it appeared that five instructions had been asked by the 
defendant which were refused by the circuit court, and the refusal 
of the same was assigned for error. One of these instructions was 
in the following form : 

"(5) That, upon the whole case, judgment should be for the defendant." 

Concerning the alleged errors, Mr. Justice Clifford, in delivering 
the opinion of the supreme court, said: 

"Beyond all doubt, the only effect of the exception to the refusal of the court 
to grant the fifth request, if the exception is admitted to be well taken, will be 
to require the court here to review the finding of the circuit court in a case 
where the finding is general, and where it is unaccompanied by any authorized 
statement of the facts, which it is plain this court cannot do, for the reasons 
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given in the opinion of the court in the case of Insurance Co. v. Folsom, decid- 
ed at the present term. Our decision in that case was, that in a case where 
Issues of fact are submitted to the circuit court, and the finding is general, 
nothing is open to review by the losing party, under a writ of error, except the 
rulings of the circuit court in the progress of the trial, and that the phrase, 'rul- 
ings of the court in the progress of the trial/ does not include the general find- 
ing of the circuit court, nor the conclusions of the circuit court embodied in 
such general finding, which certainly disposes of the exceptions to the refusals 
of the circuit court to decide and rule as requested In the first four prayers 
presented by the defendant, as it Is clear that those exceptions seek to review 
certain conclusions of the circuit court which are necessarily embodied in the 
general finding of the circuit court" 

In the case of Martinton v. Fairbanks, 112 U. S. 670, 675, 676, 5 
Sup. Ct. 321, the following statement is found with reference to the 
act of March 3, 1865, which is now under consideration. The court 
said: 

"Prior to the enactment of the act of March 3, 1865 (now sections 649, 
700, Rev. St U. S.), It was held by this court that 'when the case is sub- 
mitted to the judge to find the facts, without the Intervention of a jury, 
he acts as a referee by consent of the parties, and no bill of exceptions 
win He to his reception or rejection of testimony nor to his judgment on 
the law,' * * * and that 'no exception can be taken where there is 
no jury, and where the question of law is decided in delivering the final 
judgment of the court* • • • Section 4 of the act of March 3, 1865, was 
passed to allow the parties, where, a jury being waived, the case was tried 
by the court, a review of such rulings of the court in the progress of the 
trial as were excepted to at the time and duly presented by bill of excep- 
tions, and also a review of the judgment of the court upon the question 
whether the facts specially found by the court were sufficient to support 
its judgment In other respects the old law remained unchanged. In the 
. present case the bill of exceptions presents no ruling of the court made in 
the progress of the trial, and there is no special finding of facts. The gen- 
eral finding is conclusive of the issues of fact against the plaintiff in error, 
and there is no question of law presented by the record of which we can 
take cognizance." 

Again, in Stanley v. Supervisors of Albany, 121 U. S. 535, 547, 
7 Sup. Ct 1234, it was said by Mr. Justice Field, in delivering the 
opinion of the supreme court, that: 

"Where a case is tried by the court without a jury, Its findings upon 
questions of fact are conclusive here. It matters not how convincing the 
argument that upon the evidence the findings should have been different'* 

It is also well settled that "a special finding of facts," in the sense 
in which that phrase is used in the statute, is not a mere report of 
all the evidence adduced at the trial, but consists of a statement of 
the ultimate conclusions of the trial court upon issues of fact raised 
by the pleadings. Norris v. Jackson, 9 Wall. 125; Burr v. Dea 
Moines Co., 1 Wall. 99, 102. 

The decisions in Insurance Co. v. Folsom and Cooper v. Omohun- 
dro, supra, were cited and approved in the late case of Lehnen v. 
Dickson, 148 U. S. 71, 73, 13 Sup. Ct 481; and, so far as we are 
aware, the doctrine enunciated in those cases has never been crit- 
icised or overruled by the supreme court It is true, however, as 
has been suggested, that in the case of Clement v. Insurance Co., 
7 Blatchf. 51, Fed. Cas. No. 2,882, Judge Blatchford, while circuit 
judge, gave expression to some views which seem to be at variance 
with the ruling of the supreme court in the cases heretofore cited. 
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But it is to be noted that the case of Clement v.' Insurance Co. was 
decided by Judge Blatchford some two years prior to the decisions 
in Dirst v. Morris and in Insurance Co. v. Folsom, so that at the 
present time the decision in question cannot be regarded as author- 
itative. It becomes necessary, therefore, to apply the doctrine 
above stated to the case at bar. The plaintiff in error asked two 
instructions which were refused, and, on account thereof, excep- 
tions were saved to the action of the circuit court These instruc- 
tions were as follows: 

"(1) The plaintiff is entitled to recover for the building of this courthouse 
only the legal, ordinary, and customary price for such a building, estimating 
a dollar in county warrants at par with lawful currency of the United States, 
if at the time of letting the contract the contractor and the county judge un- 
derstood that the price bid was in excess of the real cost of the building, and 
the contract was let with the understanding that county warrants were and 
would be at a discount, and the price fixed in the contract was put larger 
than the customary price for such work in order to enable the contractor to 
dispose of the warrants at a discount, and from the proceeds obtain enough 
to realize the actual value of such a contract. * * * (3) Upon the whole 
case, the judgment should 'be for the plaintiff for the amount only which such 
a courthouse was worth to build, at customary prices, in cash, deducting there- 
from the amount already paid by the county for such building." 

It will be observed that the last of these instructions is the 
counterpart of an instruction that was asked and refused in the 
case of Cooper v. Omohundro, supra, with reference to which the su- 
preme court in that case remarked that the only effect of the ex- 
ception to the refusal of the request, if the exception was well 
taken, would be to require the supreme court to review the general 
finding of the circuit court, which it was plain it could not do in the 
absence of any special finding. What was thus said is strictly ap- 
plicable to the case in hand. Instruction No. 3, above quoted, having 
been asked by the plaintiff below, is not in the nature of a demurrer 
to the evidence, and cannot be treated as such. It is an instruction 
which would obviously compel this court to pass upon every con- 
tested issue of law and fact disclosed by the record, if we concede 
that the action of the circuit court in refusing the request is a matter 
that can be reviewed here. We conclude, therefore, that the alleged 
error in refusing the request is not subject to consideration by this 
court. 

With reference to the first instruction above quoted, it is sufficient 
to say that the acti6n of the drcuit court in refusing that request 
cannot be reviewed here, for the following reasons: That instruc- 
tion was evidently offered for the purpose of affecting or controlling 
the final conclusion of the circuit court, embodied in its general find- 
ing, as to the plaintiff's right to recover, and as was said in the case 
of Insurance Co. v. Folsom, with reference to similar instructions, 
"such requests or prayers for instruction * * * are not the 
proper subjects of exception in cases where a jury is waived, and the 
issues of fact are submitted to the determination of the court." 
Furthermore, this request was founded upon a hypothetical, state of 
facts, which may or may not have been established by the testimony. 
It is impossible for an appellate court, which has no j>ower to review 
the testimony, to say that an error was committed in the refusal of 
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the instruction, unless the record shows that a state of facts was 
found to exist which rendered such an instruction applicable. It 
may have been that the circuit court found and determined that tfie 
evidence did not establish the supposed facts recited in the instruc- 
tion, and that the case did not require a decision upon the question 
of law which was presented by the instruction. If that was the 
view entertained, this court cannot say that an error was committed 
in refusing the request; for by waiving a jury the trial judge became 
invested with an exclusive power to ascertain the facts, and we can- 
not interfere, either directly or indirectly, with his action in that 
behalf. In all cases where a jury is waived, and the finding is gen- 
eral, the construction that has heretofore been placed on the act 
of March 3, 18G5, will necessarily preclude a party from assigning 
error on account of the refusal of an instruction which is asked with 
reference to some supposed phase of the testimony, and is merely cal- 
culated to affect or to control the final conclusion of the court as 
to the party's right to recover. In this respect the practice in the 
federal court differs, no doubt, from the practice which obtains in 
many, if not all, of the state courts, but at this day it is a practice 
which is too well settled by judicial decisions to be disregarded. 
To obviate the difficulty which is encountered in the present case, 
and has heretofore been encountered in other cases of a like char- 
acter, the parties to suits at law pending in the federal courts, which 
are to be tried without the intervention of a jury, should make a 
seasonable application to the trial court to find the facts specially. 
Though the circuit courts of the United States are not bound by the 
act of March 3, 1805, to make a special finding of the facts when a 
jury is waived, yet we apprehend that it will rarely happen that a 
trial judge will refuse to make a special finding, when requested to 
do so, especially if counsel will take the trouble to prepare and sub- 
mit such a finding for the inspection and approval of the trial judge. 
We can conceive of no reason that will be likely to induce trial 
judges to refuse to sign a special finding when it conforms to their 
view of the facts. When the facts of a case are found specially, and 
the finding is duly incorporated into the record by a bill of excep- 
tions, it is made the duty of a federal appellate court, by the act of 
March 3, 18G5, to determine whether the facts found are sufficient 
to support the judgment; and it will generally happen, we think, 
that the right to thus determine whether the special finding is ade- 
quate to support the judgment will enable an appellate court where 
the special finding is properly prepared, to consider and to decide all 
of those questions of law pertinent to the case which are ordinarily 
presented, or attempted to be presented, in the form of instructions. 
The result is that, because the present record fails to disclose any 
error committed during the course of the trial which this court can 
review, the judgment of the circuit court must be, and it is hereby, 
affirmed. 

SANBORN, Circuit Judge (dissenting). 1 am of the opinion that, 
in an action at law, any ruling of the trial court, during the progress 
of the trial, which would have been subject to review in this court 
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if the trinl hnd been before a jury, is reviewable here, in a case in 
which a jury has been waived, and the court has made a general End- 
ing upon the facts, under section G49, Rev. St. Section 041), after 
providing for a waiver of a jury, declares that: 

"The finding of the court upon the facts • * * shall have the same effect 
as the verdict of a jury." 

Section 700 provides that: 

"When an Issue of fact In any civil cause In the circuit court Is tried and 
determined by the court without the Intervention of a jury* according to sec- 
tion 049, the rulings of the court in the progress of the trial of the cause, if 
excepted to at the time, and duly presented by a bill of exceptions, may be 
reviewed by the supreme court upon a writ of error or upon appeal." 

In Clement v. Insurance Co., 7 Blatchf. 51, 53, 54, 58, Fed. Cas. No. 
2,882, Judge Blatchford (afterward Mr. Justice Blatchford, of the 
supreme court), in a careful, exhaustive, and well-considered opinion, 
said upon this subject: 

"The trial is to proceed In all respects as If before a Jury, except that there 
is to be no charge to a Jury, and, instead of a verdict by a jury, there is to 
be a finding by the court on the facts, which finding, if general, Is to have 
the same effect as the general verdict of a jury, and, if special, Is to have the 
same effect as the special verdict of a Jury. The rulings of the court in ad- 
mitting or rejecting evidence are to be made and excepted to as on a trial be- 
fore a jury. When the evidence is concluded, the respective parties are to pro- 
pound to the court the propositions of law which they respectively conceive 
to arise therefrom, as on a trial before a jury, except that a proposition of 
law, instead of running to the effect that, if the jury find thus and so, the law 
on such a state of fact is thus and so, will run that, if the court find thus and 
so, the law on such a state of fact is thus and so. The court must pass on 
such a proposition of law, when it tries an issue of fact, Just as It must pass 
on a proposition of law, when made at a like stage of the trial, on a trial 
before a Jury. * * * And such ruling, being, within the fourth section of 
the act of 1865, a ruling of the court, In the cause, in the progress of the trial, 
and being excepted to at the time, may, under that section, when duly pre- 
sented by a bill of exceptions, be reviewed by the supreme court upon a writ 
of error, or upon appeal." 

Speaking of a question of law which the counsel in that case de- 
sired to obtain a ruling upon, he said : 

"Now, the proper and effectual way to raise this point Is to have it appear 
by the record that the defendants requested the court to rule, as matter of 
law, that if it should find that McCoy had notice In Cincinnati, as early as 
the 5th of August, 1857, of the loss of the tobacco, and that McCoy as the 
agent of the plaintiffs to transport the tobacco to New York, and that the plain- 
tiffs had put it into McCoy's custody, to be retained therein at least until It 
reached Cincinnati, then McCoy was bound to communicate notice of the loss, 
by telegraph, to the consignees at New York, as soon as he had notice of it 
himself, and that, if it should find that McCoy did not communicate such 
notice by telegraph, the plaintiffs could not recover. This would be the mode 
adopted to raise the point on a trial before a Jury, and there is no reason 
why it should not be adopted on a trial by the court without a jury." 

Speaking of the last clause of section 700, Rev. St., he said: 

••But there is a further provision In the fourth section of the act of 1865, 
namely, that *when the finding is special, the review may also extend to the 
determination of the sufficiency of the facts found to support the Judgment/ 
A losing party in a case can always have the substantial benefit of this pro- 
vision, without a special finding on the facts, by requesting the court to rule, 
as matter of law, that unless every one of such and such facts is found by it 
v.66p.no.2— 7 
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to exist, or unless a particular fact is found to exist, his adversary cannot 
have a general finding in bis favor." 

In 1869, in Norris v. Jackson, 9 Wall. 125, Mr. Justice Miller, in 
delivering the opinion of the supreme court, said that: 

"Whether the finding be general or special, it shall have the same effect 
as the verdict of a jury; that is to say, it is conclusive as to the facts so 
found. In case of a general verdict, which includes, or may include, as , 
It generally does, mixed questions of law and fact, it concludes both, except 
so far as they may be saved by some exception which the party has taken 
to the ruling of the court on the law." 

It may be remarked, in passing, that this is exactly the effect 
of a verdict of a jury. The verdict of a jury concludes mixed ques- 
tions of law and fact, except so far as they may be saved by some 
exception which the party has taken to the ruling of the court on 
the law, and there seems to me to be nothing in this opinion which 
holds that the general finding of the court concludes anything more. 

In Dirst v. Morris, 14 Wall. 484, 490, Mr. Justice Bradley, in de- 
livering the opinion of the supreme court, said : 

"This court, sitting as a court of error, cannot pass, as it does in equity ap- 
peals, upon the weight or sufficiency of the evidence, aad there was no special 
finding of the facts. Had there been a jury, the defendant might have called 
upon the court for instructions, and thus raised the questions of law which he 
deemed material. Or, had the law which authorizes the waiver of a jury al- 
lowed the parties to require a special finding of the facts, then the legal ques- 
tions could have been raised and presented here upon such findings as upon 
a special verdict But, as the law stands, if a Jury is waived, and the court 
chooses to Add generally for one side or the other, the losing party has no re- 
dress on error, except for the wrongful admission or rejection of evidence." 

The last sentence quoted is obiter dictum. No request was made 
in that case for any declaration of law at the close of the evidence. 

In 1873, in Insurance Co. v. Folsom, 18 Wall. 237, Mr. Justice 
Clifford, in delivering an opinion of the supreme court in a case 
where the trial court had been requested, at the close of the evi- 
dence, to make certain declarations of law, said, at page 253: 

"Requests that the court would adopt certain conclusions of law were also 
presented by the defendants, in the nature of prayers for instruction, as in 
cases where the issues of fact are tried by a jury, which were refused by the 
circuit court, and the defendants also excepted to such refusals. None of these 
exceptions have respect to the rulings of the court in admitting or rejecting 
evidence, nor to any other ruling of the circuit court which can properly be 'de- 
nominated a ruling in the progress of the trial, as every one of the refusals ex- 
cepted to appertain to some request made to affect or control the final con- 
clusion of the court as to the plaintiff's right to recover. Such requests or 
prayers for instruction, in the opinion of the court, are not the proper subjects 
of exception in cases where a jury is waived, and the issues of fact are sub- 
mitted to the determination of the court." 

He cites in support of this declaration Dirst v. Morris, supra, and 
undoubtedly rests it upon the obiter dictum in that case to which we 
have referred. At page 250 of the opinion he concludes a general 
discussion of the rules that should govern the trial of a case by 
the court without a jury with the declaration that: 

"Where a case is tried by the court without a jury, the bill of exceptions 
brings up nothing for revision except what it would have done had there 
been a jury triaL" 
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In Cooper v.Omohundro, 19 Wall. 65, a case in which, at the 
close of the evidence, tha plaintiff requested the circuit court to 
make certain declarations of law, the supreme court refused to 
consider the questions presented by these requests; and Mr. Jus- 
tice Clifford, in delivering the opinion, cited Insurance Co. v. Folsom, 
supra, and said: 

"Our decision in that case was, that in a case where Issues of fact are sub- 
mitted to the circuit court, and the finding is general, nothing is open to re- 
view by the losing party, under a writ of error, except the rulings of the circuit 
court in the progress of the trial; and the phrase, 'rulings of the court in prog- 
ress of the trial,' does not include the general finding of the circuit court, nor 
the conclusions of the circuit court embodied in such general finding." 

In Martinton v. Fairbanks, 112 U. S. 670, 5 Sup. Ct 321,— a case 
in which no request for any declaration of law was made before 
the close of the trial, — Mr. Justice Woods, in delivering the opinion 
of the supreme court, said : 

"Upon the Issues of fact raised by the pleadings in this case, there was 
a general finding for the plaintiff. The defendant contends that the evi- 
dence submitted to the court did not justify this general finding. But, 
if the finding depends upon the weighing of conflicting evidence, it was a de- 
cision on the facts, the revision of which is forbidden to this court by section 
1011. If the question was whether all the evidence was sufficient in law to 
warrant a finding for the plaintiff, he should have presented that question by 
a request for a definite ruling upon that point * * * The court below hav- 
ing made a general finding, which, by the statute, has the same effect as the 
verdict of a jury, the plaintiff in error can resort to no other means of redress 
than those open to it had the case been tried by a jury, and a general verdict 
rendered." Pages 672 and 074, 112 U. S., and page 321, 5 Sup. Ct 

In- 1892, in Lehnen v. Dickson, 148 IT. S. 71, 13 Sup. Ct 481, Mr. 
Justice Brewer, in delivering the opinion of the supreme court, 
said, at page 72, 148 U. S., and page 481, 13 Sup. Ct: 

"Sections 648 and 649 of the Revised Statutes, while committing gen- 
erally the trial of issues of fact to a Jury, authorize parties to waive a 
jury, and submit such trial to the court; adding that 'the finding of the 
court upon the facts, which may be either general or special, shall have 
the same effect as the verdict of a jury.' But the verdict of a jury settles 
all questions of fact. As said by Mr. Justice Blatchford in Lancaster v. 
Collins, 115 U. S. 222, 225, 6 Sup. Ct 33: 'This court cannot review the 
weight of the evidence, and can look into it only to see whether there was 
error in not directing a verdict for the plaintiff on the question of vari- 
ance, or because there was no evidence to sustain the verdict rendered. The 
finding of the court to have the same effect, must be equaUy conclusive, and 
equally remove from examination in this court the testimony given on 
the trial. We must accept the general finding as conclusive upon all matters 
of fact, precisely as the verdict of a Jury.*' 

And at page 78, 148 U. S., and page 481, 13 Sup. Ct., he said: 

"But even if we waive all these objections, and take this statement [a 
statement of the court below] as intended for and equivalent to a special 
finding of facts, or regard the declaration of law asked by the defendant 
that the court declares the law to be that under the evidence the plain- 
tiff is not entitled to recover, as bringing properly before us the question 
whether there was any evidence to sustain the general finding for the plaintiff, 
and thus enter into an examination of the testimony, still we see no error in 
the conclusion of the court based thereon." 

In St Louis v. W. U. Tel. Co., 148 U. S. 92, 96, 13 Sup. Ct 485, 
which was decided in 1893, Mr. Justice Brewer said: 
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"It Is enough to say that In this case there was, as appears by the bill 
of exceptions, an application at the close of the trial for a declaration of 
law that the plaintiff was entitled to Judgment for the sum claimed, which 
instruction was refused, and exception taken; and this, as was held in 
Norris v. Jackson, Wall. 125, presents a question of law for our considera- 
tion." 

This is the last expression of the supreme court to which our 
attention has been called, and it clearly overrules the declaration in 
Dirst v. Morris, that only rulings upon the admission or rejection of 
evidence can be reviewed. It must be conceded that the authori- 
ties on this question are not as clear and uniform as might be de- 
sired. The two opinions of Mr. Justice Clifford in Insurance Co. v. 
Folsom and Cooper v. Omohundro seem to rest upon the obiter 
dictum in Dirst v. Morris, and lead logically to the conclusion 
there expressed. Between that conclusion, that rulings upon the 
admission and rejection of evidence alone may be reviewed, and 
the conclusion to which I have arrived, that any ruling of the 
court made during the progress of the trial, and before the find- 
ing is filed, is reviewable in the appellate court if it would have 
been subject to review had the trial been before a jury, there seems 
to me to be no secure middle ground. If we depart from both these 
rules, it will be difficult, and I think impossible, to draw the line 
by any rule so that the courts and the gentlemen of the bar may 
know what requests for declarations of law are, and what are not, 
reviewable in this court. For this reason, and because the statute 
provides that the general finding of the court shall have the same 
effect as the verdict of a jury, and that the rulings of the court in the 
progress of the trial of a cause may be reviewed upon a writ of 
error, and because I think both the earlier and later decisions of 
the supreme court point to this result, I have been forced to the 
conclusion that the true test for determining whether or not a 
ruling of the trial court may be reviewed when a jury has been 
waived is whether it would have been subject to review if the 
trial had been by jury. As the statute declares the general finding 
shall have the same effect as the verdict of a jury, I think it ought 
not to be given any greater or other effect Trust Co. v. Wood, 
8 C. C. A. Go8, CO Fed. 346, 348; Clement v. Insurance Co., supra; 
St. Louis v. W. U. Tel. Co., supra. Tested by this rule, the applica- 
tion of the plaintiff for a declaration of law, "that upon the whole 
case the finding of the court should be for the plaintiff for the 
amount of the warrants sued on, without deduction of any kind," 
presented the question whether or not, if all the evidence adduced 
by the defendant was admitted to be true, the plaintiff was entitled 
to a judgment for the amount he claimed. This application had 
the same effect that a request to the court to instruct the jury per- 
emptorily to find for the plaintiff for the amount of the warrants 
would have had, if the trial had been before a jury. Nor does it 
appear to me that there is any greater difficulty in reviewing and 
deciding this question in a case tried before the court than there 
would have been if the trial had been by jury. There is in this 
record a bill of exceptions w T hich declares that it contains all the 
evidence. It is not necessary to pass upon the weight or suffl- 
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ciency of the evidence to determine this question of law. It is to 
be decided like the question which arises upon a request for a per- 
emptory instruction to the jury, on the concession that the evidence 
for the defendant must prevail on all disputed material issues. 
Indeed, this application is, both in form and in substance, substan- 
tially the same as that which Mr. Justice Brewer declared in St. 
Louis v. W. U. Tel. Co., supra, properly presented a question for 
the consideration of the supreme court Nor can I persuade my- 
self that this court ought to escape from reviewing the questions 
presented by the other declarations made and refused by the court 
on the ground that there may have been no evidence in the case 
to which they were applicable. All the evidence is before us, 
in this bill of exceptions. If there was any evidence tending to 
show the state of facts set forth in these declarations, the respec- 
tive parties to this action were entitled to have them given, If they 
were the law; and I see no reason why it is not as much the duty 
of this court to inspect the record, and see whether or not there 
was any such evidence, as it would have been if the trial had been 
by jury. A cursory inspection of the record discloses evidence 
tending to show the facts set forth in these various requests, and I 
have been forced to the conclusion that the questions of law they 
present should have been reviewed by this court 



CAMFIELD et aL v. UNITED STATES. 
(Circuit Court of Appeals. Eighth Circuit February 20, 1895.) • 

No. 517. 

INCXOSURB OF PUBTJC LAND— ACT OF FEBRUARY 25. 1£$5. 

The act of February 25, 1S85, to prevent unlawful occupancy of the 
public land (23 Stat. c. 149), provides that all inclosures of public lands, 
to any of which lands the person making the inclosure had no bona fide 
claim or title at the time the Inclosure was made, are unlawful. Defend- 
ant had acquired from the owners the right to use all the odd-numbered 
sections in two certain townships, and outside thereof, immediately ad- 
joining the even-numbered sections lying within and on the margin of such 
townships, and erected on said odd-numbered sections a fence which In- 
closed the whole of such two townships, the even-numbered sections of 
which were government land. II vM, that such inclosure was unlawful, al- 
though defendant had made gates at the section lines to give access to 
the government land, and without regard to any public advantages alleged 
to result from defendant's act 59 Fed. 5G2, affirmed. 

Appeal from the Circuit Court of the United States for the Dis- 
trict of Colorado. 

This was a suit by the United States against Daniel A. Cam- 
field and William Drury, under the act of February 25, 1885 (23 
Stat. c. 140), to compel the removal of an inclosure of public land. 
The circuit court entered a decree for the complainant, after sus- 
taining exceptions to the answer as insufficient. 59 Fed. 562. De- 
fendants appeal. 

This was a bill filed by the United States against Daniel A. Camfleld and 
WUliam Drury, the appellants, in the circuit court of the United States for 
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the district of Colorado, under the provisions of an act of congress approved 
on February 25, 1885, entitled "An act to prevent unlawful occupancy of tho 
public lands." 23 Stat. 321, c. 149. The first section of said act is as follows: 
"That all inclosures of any public lands in any state or territory of the United 
States, heretofore or to be hereafter made, erected or constructed by any per- 
son, party, association or corporation, to any of which land included within 
the inclosure, the person, party, association or corporation making or control- 
ling the inclosure had no claim or color of title mate or acquired in good 
faith, or an asserted right thereto by or under claim, made in good faith 
with a view to entry thereof at the proper land office under the general laws 
of the United States at the time any such inclosure was or shall be made, are 
hereby declared to be unlawful, and the maintenance, erection, construction 
or control, of any such inclosure Is hereby forbidden and prohibited; and th« 
assertion of a right to the exclusive use and occupancy of any part of tlm 
public lands of the United States in any state or any of the territories of the 
United States, without claim, color of title or asserted right as above speci- 
fied as to inclosure, is likewise declared unlawful, and hereby prohibited." 
By section 2 of said act it Is made the duty of the district attorney of the 
United States for the proper district, when complaint is made to him by anl- 
davit by any citizen of the United States, that section 1 of the act is being 
violated, to Institute a civil suit, in the name of the United States, in the 
proper United States district or circuit court, against the person or persons 
charged with making the unlawful incisure complained of. By said sec- 
tion, jurisdiction is also conferred upon any United States district or circuit 
court or territorial district court having jurisdiction over the locality where 
the land inclosed, or any part thereof, shall be situated, to hear and deter- 
mine proceedings in equity, by writ of injunction, to restrain violations of the 
provisions of the act It is also made the duty of said courts, in case any in- 
closure shall be found to be unlawful, to make the proper order, judgment, 
or decree for the destruction of the inclosure, in a summary way, unless the 
inclosing shall He removed by the parties complained of within five days after 

•.theyVreOT.tterjetf to do so. 

• The - biir'ifi tne .present case charged, in substance, that the defendants, 
Daniel- A. Oaqrfleld -and William Drury, with intent to encroach and intrude 
^J>4n;thk*laiKl$-^J:fie United States In an illegal manner, and to monopolize 
"ttte'useVf the same for their own special benefit, did, on or about the 1st of 
January, 1893, build, construct, erect and maintain a fence which inclosed 
and included about 20,000 acres of the public domain of the United States, 
and that the effect of such inclosure was to exclude the United States 
and all other persons, except the defendants, therefrom; that the lands thus 
wrongfully inclosed consisted of all of the even-numbered sections in town- 
ships numbers 7 and 8 north of range 63 west of the sixth principal meridian. 
The bill of complaint further averred that said townships 7 and 8 lie within 
the limits of the grant made by the government to the Union Pacific Railroad 
Company; that the defendants had acquired from said railroad company the 
right to use all the odd-numbered sections of land which lie within said town- 
ships 7 and 8 and outside thereof immediately adjacent to the even-num- 
bered sections lying within and on the margin of said townships, and that in 
building the fence complained of the defendants had constructed it entire' y 
on odd-numbered sections either within or without townships 7 and 8 so as to 
completely inclose all of the government lands aforesaid, but without locating 
the fence on any part of the public domain so inclosed. The subjoined dia- 
gram of one township will serve to illustrate the manner in which the fence 
was constructed so as to inclose the even-numbered sections. The fence is 
indicated by the dotted lines. 

The defendants admitted by their answer that they had constructed a fence 
so as to inclose all of the even-numbered sections In townships 7 and 8, sub- 
stantially as set out above in the plaintiff's complaint, save and except that 
at each section line a swinging gate had been placed, to afford access to si> 
much of the public domain as was inclosed by the aforesaid fence. By their 
answer the defendants sought to justify the erection of the fence in ques- 
tion on %he ground that they owned all the odd-numbered sections in town- 
ships 7 and 8, and that they were engaged in building large reservoirs for 
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the purpose of irrigating the land by them owned, and much other land in 
that vicinity. They averred that in carrying out such irrigation scheme they 
found it necessary to fence their lands in townships 7 and 8 in the manner 
above described. They also denied that they had any intention of monop- 
olizing the even-numbered sections inclosed by said fence, or to exclude the 
public therefrom. They f urther averred, in substance, that the work in which 
they were engaged was of great importance and utility, and would redound 
to the great advantage of the United States and its citizens. The answer 
was excepted to on the ground that it was insufficient to constitute a defense 
to the bill. This exception was sustained, and as the defendants declined to 
plead further a decree was entered in favor of the government, from which 
decree the defendants have appealed. 

James W. McCreery (A. C. Patton, H. E. Churchill, and C. W. 
Bates, on the brief), for appellants. 
Henry V. Johnson, U. S. Atty. 

Before CALDWELL, SANBORN, and THAYER, Circuit Judges. 

THAYER, Circuit Judge, after stating the case as above, deliv- 
ered the opinion of the court 

Section 1 of the act of February 25, 1885, supra, declared, in effect, 
that it should thereafter be deemed unlawful for any person, asso- 
ciation, or corporation to make or maintain an inclosure which 
embraced within its limits any public land of the United States, 
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to which the person making or maintaining the inclosnre had no 
claim or color of title, and to which he asserted no right under a 
claim made in good faith, with a view to the entry thereof at the 
proper land office under the general laws of the United ' States. 
The statute in question is general in its terms, and it contains no 
exceptions. It was within the power of congress to enact such a 
law; and, having enacted it, it is not within the province of the 
judiciary to inquire or to decide whether the measure was politic 
or impolitic, wise or unwise. The answer filed by the defendants 
admitted, in substance, that the defendants had caused an inelo- 
sure to be made which embraced within its limits more than 
20,000 acres of the public domain. This admission brought them 
within the inhibitions of the law. It matters not what their in- 
tent may have been in making the inclosure. The courts charged 
with the enforcement of the law cannot say that the construction 
of a dam for purposes of irrigation is a work of such great utility 
and importance that, in the execution of the same, the plain man- 
date of the statute may be disregarded. In support of their con- 
tention that the answer disclosed a good defense to the bill, we 
have been referred by counsel for the appellants to the case of 
U. S. v. Douglas- Willan Sartoris Co., 3 Wyo. 288, 22 Pac. 1)2; but 
we cannot concur in the views expressed by the majority of the 
court in that case. We think that the defendants admitted that 
they had been guilty of a violation of the act of February 25, 1885, 
and that the facts pleaded by way of excuse do not amount to a 
justification of the unlawful act in question. The decree of the 
circuit court of the United States for the district of Colorado is 
therefore affirmed. 



BENSIEK et al. v. THOMAS et aL 

(Circuit Court of Appeals, Eighth Circuit. February 11, 1S93.) 

No. 450. 

Corporations— -Validity of Contracts with Officers. 

The S. Co. was in urgent need of funds to complete certain smelting 
works, which were necessary in order that it might commence business, 
but was without money or credit. In these circumstances, the board of 
directors authorized the president to negotiate a loan of $18,000, secured 
by a mortgage of the company's real estate. The day after such au- 
thority was given, the president Informed the board that he had negotiated 
a loan of $18,000 at 20 per cent commission, to be secured by mortgage 
of the company's property, and this proposition was accepted by the 
board. The mortgage was executed, and the money, amounting to $14,- 
400, was paid to the company, and used by it, with the knowledge of the 
stockholders, in paying off mechanics' liens, and completing and setting 
In operation the smelting works. The loan was In truth made by the 
president and another director, but this fact was not communicated to 
the board of directors. Held, that the action of the president and di- 
rector in negotiating with themselves for a loan to the company, and ex- 
acting a commission of 20 per cent, without informing the board of 
directors that they were the interested parties, was a breach of their 
duty as officers of the corporation, and the transaction might have been 
rescinded by the corporation, upon refunding the money received by it. 
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t. Same— Ultra Vibes— Estoppel. 

At the time when the board of directors voted' to obtain the loan, and 
when the mortgage was given, a by-law of the corporation was in force, 
requiring the action of two-thirds of the stockholders to authorize the 
.Incurring of a debt In excess of funds in the treasury, and prohibit- 
ing the incurring of debts in excess of 75 per cent of the value of un- 
sold stock In the treasury. Held that, though the loan was obtained in 
violation of the by-law, the corporation, having received and used the 
money, with the knowledge of the stockholders, was estopped to deny 
the authority of the directors to borrow it, and was liable for the 
amount actually received, with interest 

& 8a ME. 

When an act done by a private corporation is not per se illegal nor 
malum prohibitum, but is simply ultra vires, and is not a matter of public 
concern, but merely affects the interests of the stockholders, the latter 
may so act as to deprive themselves of the right to challenge its validity. 

Appeal from the Circuit Court of the United States for the Dis- 
trict of Colorado. 

George W. Lubke (Ilugo Muench, on the brief), for appellants. 
R. H. Gihnore, for appellees. 

Before CALDWELL, SANBORN, and THAYER, Circuit Judges. 

THAYER, Circuit Judge. This case comes before us on appeal 
from a decree of the circuit court of the United States for the 
district of Colorado, canceling the lien of a mortgage on certain 
property belonging to the St Louis-Colorado Smelting & Mining 
Company, which is situated in Pitkin county, Colo. The bill of 
coin plaint on which the decree in question was obtained was filed 
by the appellees James M. Thomas, Miriam A. Thomas, and Flora 
L. Bannerman, who were stockholders of the St Louis-Colorado 
Smelting & Miniiig Company, against the appellants, John C. Ben- 
siek, Leonard C. Wenzel, Martin V. Medart, and Walter L. Gray- 
don, who were acting at the time as directors of the company, and 
agaiust Edward C. Boehmer, its assistant secretary. The corpora- 
tion, which, for brevity, will be hereafter spoken of as the "smelt- 
ing company/' was at first made a defendant to the bill; but at a 
later date, and before the trial, it was substituted as a party com- 
plainant The bill thus filed charged generally that the several 
defendants above named had entered into a conspiracy to wrong 
and injure the corporation and the majority of its shareholders; 
that they had concocted a scheme to obtain the full control and 
management of the company's smelting works, mines, buildings, 
and water power in the state of Colorado, with a view of so man- 
aging the same as to secure to themselves, as individuals, the title 
to all of the company's property, and to thereby cheat and defraud 
the corporation and a large number of its stockholders. The bill 
described at considerable length the various steps that had been 
taken by the defendants to carry out the alleged fraudulent scheme; 
and, among other things, it averred that they had unlawfully caused 
two deeds of trust, in the nature of mortgages, to be placed upon 
the company's property in Colorado, and that after the execution 
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of such mortgages the defendants, as directors, had done every- 
thing within their power to diminish the earnings of the company, 
and to depreciate the value of its property, for the purpose of pre- 
venting the shareholders from paying said mortgages, and with a 
view of acquiring all of the corporate property at a foreclosure 
sale thereunder. One of these mortgages was execute*! on the 
10th day of June, 1891, by John C. Bensiek, as president of the 
smelting company, and by Leonard 0. Wenzel, as its secretary, to 
secure a note of the company in the sum of $18,000, which was 
dated June 10, 1891, and was made payable one year after date. 
The other mortgage was executed by the same officers on October 
22, 1891, to secure the company's note of that date for $10,000, 
which was made payable on June 10, 1892, On the final hearing 
of the case the circuit court affirmed and upheld the validity of the 
last-mentioned mortgage, in the sum of $10,000; but it found and 
decided that the first of the above-described mortgaged, in the sum 
of $18,000, was not a valid lien on the company's property. It accord- 
ingly decreed that "the defendants * * * be * * * enjoined, barred, 
and estopped from advertising or selling, or attempting to -sell, ^he 
said premises, or any part thereof, for the purpose of paying the said 
$18,000 note"; that said mortgage in the sum of $18,000 be "canceled 
and discharged of record, * * * but without prejudice * * * to 
any right of the owners and holders of said note of $18,000 to de- 
mand payment and collect the same by any lawful proceeding, as 
they may be advised, except by recourse to said deed of trust 
hereinbefore mentioned." This was the ■ substance of the relief 
granted by the circuit court. As to all other matters and things 
alleged in the complaint, the court found adversely to the com- 
plainants, and dismissed their bill. From the decree aforesaid 
both parties at the time prayed an appeal, which was allowed; 
but as the complainants below failed to prosecute their appeal, 
either by filing an assignment of errors or by giving bond, this 
court cannot review the action of the circuit court, in so far as it 
was adverse to the complainants, in refusing to grant them all of 
the relief prayed for. The Stephen Morgan, 94 U. S. 599; Mt. 
Pleasant v. Beckwith, 100 U. S. 514, 527; rule 11 of this court (11 
C. C. A. cii. 1 ). The chief question, therefore, which we have to con- 
sider on this appeal, is whether the circuit court erred in canceling 
the mortgage of June 10, 1891, which was given to secure the smelt- 
ing company's note for $18,000, and in refusing to allow the holders 
of that note a lien upon the company's property for any portion of 
that sum. The consideration of this question involves a statement, 
somewhat in detail, of the circumstances under which the mortgage 
in question was executed. 

It appears from the testimony that the smelting company was 
formed in July, 1889, under the laws of the state of Illinois, for the 
purpose of engaging in the business of mining and smelting ores 
in the state of Colorado. It was organized with a large nominal 
capital, but with very little actual capital. The few individualsr- 
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some six or seven in number — who originally acted as promoters 
of the corporation each subscribed and paid for 1 share of its cap- 
ital stock, the shares being of the par value of f 10 each. The 
residue of the capital stock, 299,994 shares, was issued to James 
M. Thomas, one of the appellees, in exchange for certain unim- 
proved mining property in the state of Colorado, which the com- 
pany, it seems, agreed to purchase from him at a valuation of 
12,999,930. On the same day that the bulk of the capital stock 
was thus issued to Thomas, he reassigned 200,000 shares thereof 
to a trustee of the company, to be sold from time to time, as the 
board of directors might order, for the purpose of raising a working 
capital for the corporation. With the proceeds of the stock so 
held in trust, and termed "treasury stock," land was subsequently 
acquired by the company in Pitkin and Eagle counties," Colo., where- 
on to erect smelting works, and a contract was made with said 
James M. Thomas to erect the smelting works for the sum of 
|23,000. This sum was paid to him, he agreeing, for that price, 
to complete the works, and to deliver them to the company free of 
mechanics' liens. The purchase of these lands, the payment thus 
made to Thomas, and some other expenses of the company, appear 
to have practically exhausted its resources. Thomas failed to 
complete the works pursuant tp his agreement with the company, 
and on or about June 1, 1891, he announced his inability to further 
proceed with the work unless additional funds were provided by 
the company. He admits that he reported to the board of directors 
about the 1st of June, 1891, that it would be necessary, in his judg- 
ment, to raise f 20,000 to pay off existing mechanics' liens upon the 
unfinished smelting works, and to complete the same, and to pro- 
vide the requisite means to put them in successful operation. At 
that time the company was destitute of money or credit. Its only 
resource consisted of some 68,000 shares of treasury stock that 
remained unsold, but it was unsalable in any market, and could 
not be utilized as a security for borrowing money. Such, in brief, 
were the conditions that existed when the mortgage of June 10, 
1891, was executed. The minutes of the proceedings of the board 
of directors of the smelting company show that at a meeting of the 
board held on June 9, 1891, the following resolution was adopted: 

"Moved, that the president be authorized to negotiate a loan of eighteen 
thousand dollars, giving deed of trust upon the company's property in 
Colorado as security for same; the money so obtained to be used in pay- 
ing debts of the company, and to pay expenses of operating smelter." 

The minutes also show that at a meeting of the board held on the 
succeeding day, June 10, 1891, the following action was taken : 

"The president reported that he had made a loan of eighteen thousand dol- 
lars at a commission of twenty per cent., commission being deducted at once, 
and giving deed of trust on company's property in Colorado, as per previous 
resolution of the board. Moved by W. L. Graydon, and seconded by D. P. 
Kane, that the action of the president be approved. Carried." 

There is some controversy as to whether the board of directors 
of the smelting company, at a lawful meeting of that body, ever 
authorized the execution of a deed of trust in the manner indicab-d 
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by the aforesaid resolution of June 9, 1891, and as to whether the 
loan was reported to the directors, aijd approved at a lawful meet- 
ing of that body held on June 10, 1891. One member of the board, 
and perhaps two, who are represented as having been present at 
these meetings, testified very positively that no meeting of the board 
was held either on June 9 or 10, 1891, and that no resolution was 
passed, at any meeting of the board, authorizing the execution of 
a deed of trust on the company's property to secure a note for 
|18,000, or any other sum, and that no report was ever made by the 
president to the board of directors that such a loan had been con- 
summated, oi? that such an incumbrance was to be executed. On 
the other hand, three members of the board, besides the secretary 
who kept the minutes of these meetings, are equally positive that 
the meetings were duly held as represented, and that the foregoing 
extracts from the record book of the corporation correctly report 
the action taken by the directors at such meetings. We have given 
careful attention to all of the evidence bearing upon this issue of 
fact, and, without entering into a critical review of the same, it will 
suffice to say that, in view of all the testimony, we feel satisfied 
that the meetings in question were lawfully held on the days above 
indicated, and that the minutes of the proceedings were kept with 
substantial accuracy. We belieye that the board did in fact 
authorize President Bensiek to negotiate a loan for $18,000, and 
to secure the same by executing a deed of trust in the nature of a 
mortgage on the company's Colorado property; that the president 
reported to the board that the loan had been secured, and the 
amount of the commission that had been charged for the same; 
and that his action in that behalf was approved in the manner 
above shown. It must be presumed that the record book of the 
corporation, which purports to show the action taken by its board 
of directors, was properly kept, and that it speaks the truth. The 
burden of proof rests upon those who seek to impeach the record, 
•and in this instance we are constrained to hold that the evidence 
offered by the appellees was insufficient to overcome the foregoing 
presumptions. We find, however, and that fact does not seem to 
be denied, that no report was made to the board as to the source 
from which the money had been derived. The president of the 
company, Mr. Bensiek, says, in substance, that as the company was 
badly in need of funds, and compelled to borrow them at any cost, 
he did not suppose it to be at all material where the money was 
obtained, and that he did not report the fact to the company that 
it had been advanced by himself and Wenzel. It is highly prob- 
able, we think, that the directors supposed that the president of 
the company had pledged his personal credit to obtain the loan, 
as they well knew that the company was destitute of credit to 
borrow so large a sum as $18,000. At the same time, it is doubtless 
true that the directors were ignorant of the fact until some time 
either in the month of November or December, 1891, that two of 
their own number, John C. Bensiek and Adam Wenzel, had advan- 
ced the greater part of the money to purchase the company's note 
and deed of trust The validity of the incumbrance of June 10, 
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1891, which was executed under the circumstances aforesaid, and 
was purchased by two of the directors, Bensiek and Wenzel, is 
challenged by the appellees on two principal grounds. In the first 
place, it is said that the authority conferred by the resolution of 
June 9, 1891, to negotiate a loan in behalf of the company did 
not authorize the president of the company to negotiate with him- 
self to advance the money, or to negotiate in that behalf with him- 
self and his codirector, Wenzel. For this reason it is urged that 
the deed of trust is void. In the second place, it is contended that 
by reason of a by-law of the corporation the directors had no power 
to authorize the execution of the deed of trust The by-law referred 
to is as follows: 

"No debt or liability shall be contracted or incurred for the company, ex- 
cept by order of the board of directors. But, whenever It shall be deemed 
advisable to contract debts In excess of ttie funds actually in the treasury, 
the same shall first be authorized by a vote of two-thirds of all the stock, at 
any general stockholders' meeting or special meeting caUed for the purpose: 
provided, that in no case shaU such debts exceed seventy -five per cent, of the 
value of the stock remaining unsold in the treasury, and such stock shall 
stand pledged for such debt." 

It will be more convenient to consider the last of these objections 
first Referring, then, to the by-law, it will be observed that it 
does not restrict the power of the directors in the matter of giving 
security for borrowed money, whether such security consists of a 
mortgage or other security. It merely prohibits the directors from 
contracting an indebtedness to an amount exceeding 75 per cent, 
of the value of the stock remaining unsold in the treasury. The 
smelting company is an Illinois corporation, and under the laws of 
that state the power to mortgage property as security for an indebt- 
edness, when not expressly denied to a corporation, is regarded 
as existing as an incident to its power to acquire and hold real 
estate; and such power, under the laws of that state, may be 
exercised by the directors or other governing body, unless it is 
expressly withheld by the charter "or by-laws. Horticultural So- 
ciety v. Paddock, 80 111. 263. The only effect of the by-law, there- 
fore, is to restrict the power of the directors in the matter of con- 
tracting an indebtedness. To the extent that the directors could 
contract a debt, and bind the corporation to pay the same, they 
could undoubtedly pledge the corporate property, by a deed of trust 
or otherwise, as a security for its payment. The point to be con- 
sidered, therefore, is whether the money advanced by Bensiek and 
Wenzel was advanced under such circumstances that the company 
is bound to repay it If it was so advanced, then, notwithstanding 
the objection based on the by-law, the deed of trust is a valid 
security for whatever sum is recoverable from the corporation. 

We think it clear that, upon the state of facts disclosed by the 
record, the amount of money actually advanced by Bensiek and 
Wenzel on the security of the smelting company's note and deed 
of trust is recoverable from the company; and this without refer- 
ence to the question whether the sum of ? 18,000 authorized to be 
borrowed by the directors was or was not in excess of 75 per cent 
of the value of unsold stock in the company's treasury. The corn- 
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pany actually received from Bensiek and Wenzel the sum of $14,400, 
and expended the same in paying its outstanding indebtedness 
which existed when the loan was authorized, and in completing its 
smelting plant which Thomas, one of the appellees, had left in an 
unfinished condition, and was unable to complete. The evidence 
contained in the record leaves no room for doubt, and the fact is 
not seriously denied by the appellees, that during the months of 
June and July, 1891, there was paid into the hands of the assistant 
treasurer of the company, by Bensiek and Wenzel, the sum of 
$14,400, and that this sum w T as used by the company to liquidate its 
debts, to complete its smelting plant, and to put the same in opera- 
tion. Of this amount, the sum of $10,000 appears to have been 
used in discharging attachment and mechanics' liens against the 
company's property. Furthermore, all of the shareholders of the 
company who took an active interest in its affairs appear to have 
known that these lien claims were being paid with money that 
had been borrowed from some one by authority of the board of 
directors. Under these circumstances, it is clear, we think, that 
the smelting company is not in a position to plead "want of author- 
ity" on the part of its board of directors to borrow the money in 
question, as a defense to a suit by the lenders to recover it. When 
an act done by a private corporation is not per se illegal, or malum 
prohibitum, but is simply ultra vires, and is not a matter of public 
concern, but merely affects the interests of the stockholders, the 
latter may so act as to deprive themselves of the right to challenge 
its validity. Thus, in the case of Kent v. Mining Co., 78 N. Y. 159, 
a corporation had issued preferred stock to certain of its share- 
holders in lieu of common stock theretofore held. Although the 
issuance of such preferred stock was unauthorized, being in viola- 
tion of a by-law of the company, yet it was held that holders of 
common stock who were acquainted with the issue of such pre- 
ferred stock, and had suffered it to be issued and sold on the market 
without taking any steps to arrest the proceeding, were estopped 
from maintaining an action against the corporation to have the same 
canceled. In the case of the Sheldon Hat-Blocking Co. v. Eicke- 
meyer Hat-Blocking Machine Co., 90 N. Y. 607, the trustees of a 
manufacturing company had assigned and transferred all of the 
property of the company in settlement of a judgment against it. 
All of the stockholders had knowledge of the assignment of the 
corporate property at or about the time it was made. It was held 
that although the trustees had acted without authority in making 
the assignment, yet as the shareholders had taken no action to 
arrest the transfer, and as the act was simply ultra vires, they were 
estopped from maintaining a suit to set the assignment aside. In 
the case of Plank-Road Co. v. Murray, 15 111. 336, the facts were 
that the directors of the company had borrowed money without 
authority, and had given a mortgage upon the company's property 
to secure it. It was held that, inasmuch as the company had re- 
ceived the money, and used it, it was estopped from questioning 
the authority of the officers who had made the loan. Also, in 
Troup's Cas^y 29 Bear. 353, 357, it was decided by the master of 
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the rolls that, when the directors of a company have no power to 
borrow money, a person lending money to the company cannot 
. enforce payment of it against the company, unless it has been bona 
fide applied to the purposes of the company, but that, if so applied, 
a recovery against the company may be had. We conclude, there- 
fore, that because the smelting company received .the money that 
was advanced by Bensiek and Wenzel under the authority con- 
ferred by the directors to negotiate a loan, and appropriated the 
same to the payment of its debts and to the completion* of its 
smelting works, the money so advanced is recoverable from the 
company, and that the by-law above quoted does not preclude such 
a recovery, or impair the validity of the deed of trust as a security 
for the sum of money actually advanced. A corporation should 
not be permitted to allege want of authority on the part of its 
directors to borrow money, when it has received a sum of money 
actually borrowed, and has used it to pay its debts, with full knowl- 
edge of the fact on the part of all of its directors, and many of its 
shareholders, A corporation, as well as an individual, is at least 
bound to act honestly; and it should not be allowed to say that an 
act done by its officers was unauthorized, when it has accepted the 
benefits accruing therefrom, and does not offer to. restore what it 
has received. 

It remains for us to determine whether the objection to the deed 
of trust first above mentioned is well founded; that is to say, 
whether Bensiek's failure to report to the directors that he and 
Wenzel were the persons who proposed to take the loan for $18,000 
renders the deed of trust voidable and unenforceable in their hands. 
This objection is entitled to more weight than the one last consid- 
ered. It is elementary law that an agent authorized to act for a 
principal in a given negotiation cannot deal with himself. He 
cannot, when authorized to buy property or borrow money, sell 
his own property, or loan his own funds, without communicating 
the fact to his principal. An agent cannot unite his personal and 
representative characters in the same transaction. This doctrine 
applies to. all persons who occupy a fiduciary relation, and it is 
especially applicable to the officers of a corporation, when acting 
for and in behalf of the company. They cannot use their offi- 
cial position to benefit themselves individually. In short, an officer 
of a corporation is not qualified to act for his company in any 
transaction wherein the corporation is dealing with the officer. 
There are many cases, as might be expected, in which this whole- 
some doctrine has been enforced, from among which the following 
authorities may be selected as an example: Mallory v. Wheeler Co., 
61 Conn. 181, 23 Atl. 708; Davis v. Mining Co., 55 Cal. 359; Rail- 
way Co. v. Poor, 59 Me. 277; Ogden v. Murray, 39 N. Y. 202; Smith 
v. Association, 78 Cal. 289, 20 Pac. 677; Koehler v. Iron Co., 2 
Black, 715, 721; Claflin v. Bank, 25 N. Y. 293. It must be con- 
ceded, therefore, that when the smelting company discovered that 
two of its own officers had taken the loan of ? 18,000, secured by a 
deed of trust on its property, and had received a commission of 20 
per cent on the amount of. the loan, it had the right to treat that 
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transaction as voidable, and to rescind the agreement to borrow 
the money on such terms, if it thought proper to do so. It is un- 
doubtedly true, we think, that, when the money in question was 
advanced by Bensiek and Wenzel, it could not have been obtained 
from any other source on the security that the company had to 
offer, and that, if these directors had not come to the rescue of 
the company* it would have failed to procure the necessary funds 
either to pay its existing debts or to complete its smelting works. 
The Evidence does not warrant the inference that either of 
these directors intended to defraud the company in the trans- 
action, or to gain any advantage over the remaining shareholders. 
It is most probable, we think, that their motive in advancing the 
money to the company, in which they had at the time a large inter- 
est, was to help it out of its financial difficulties, and that the large 
commission charged for the loan was due to the precarious charac- 
ter of the security on which the loan was made. But these con- 
cessions cannot be accepted as a sufficient excuse for the failure of 
these directors to report to the board that they had themselves 
decided to advance the money to the company for a commission 
of 20 per cent, and that the deed of trust was to be executed for 
their benefit The board was entitled to this information before 
it acted upon the .proposed loan. Besides, it was the duty of both 
of the directors who proposed to furnish the money to disclose 
the source from which it was derived, before the board was asked 
to accept the proposal. We conclude, therefore, that, when the 
company discovered that the money had been advanced by two of 
the directors, it was entitled to repudiate the agreement to pay 
a commission of 20 per cent for the loan, and that it was also 
entitled to have the deed of trust canceled and discharged, on re- 
funding to the lenders the amount of money that it had actually 
received, and that had been expended for the company's benefit 
Notwithstanding the fact that the transaction between these di- 
rectors and the company was voidable on the ground heretofore 
stated, it would be highly unjust and inequitable to annul the deed 
of trust without requiring the smelting company, as a condition 
precedent to such relief, to restore what it has received on the 
strength of that security. A suitor who seeks equity in a court 
of chancery must do equity. This is a rule of universal applica- 
tion which may well be applied in the present case to accomplish 
the ends of justice. Sturgis v. Champneys, 5 Mylne & C. 97, 101; 
Comstock v. Johnson, 46 N. Y. 615; Pom. Eq. Jur. (2d Ed.) §§ 385, 
386. A court of equity cannot overlook the fact that some nine 
or ten thousand dollars of the money advanced on the security of 
the deed of trust was expended by the company in paying claims 
that were liens on its property, and that the balance was consumed 
in completing its smelting works, and thereby enhancing the value 
of its property. To the extent that the monev advanced by Ben- 
siek and Wenzel was used in discharging existing liens upon the 
company's property, they would undoubtedly have been entitled to 
a decree subrogating them to the rights of the lien claimants whose 
debts they had paid, if they had filed a cross bill demanding such 
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relief. But, be this as it may, we are persuaded that the circum- 
stances under which the money in question was advanced did not 
warrant an unconditional decree canceling the deed of trust of 
June 10, 1891, and relegating the appellant Bensiek to the posi- 
tion of an unsecured creditor. That portion of the decree, there- 
fore, which canceled and discharged said deed of trust, and perpet- 
ually enjoined the appellants from causing a sale to be made there- 
under, does not meet with our approval, and must be reversed. 
In lieu of that provision of the decree, the circuit court should en- 
ter a modified order, adjudging that said deed of trust be can- 
celed and discharged of record, and that the defendants be en- 
joined from enforcing the same, by a sale or otherwise, provided, 
the complainants below shall, within 60 days from the entry of the 
modified decree, pay into the registry of the circuit court, for the 
benefit of the defendants, John C. Bensiek and Adam Wenzel, the 
owners of said deed of trust, the sum of $14,400, together with in- 
terest thereon at the rate of 6 per cent, per annum, from August 
1, 1801, until such payment shall be made, and that, in case said 
complainants fail to pay into court said sum of money and interest 
within the time limited aforesaid, the defendant John C. Bensiek 
and Adam Wenzel, the owners of said deed of trust, be thereafter 
at liberty to proceed with the enforcement of said deed of trust for 
the amount of money actually advanced thereon, and no more, 
to wit, for the sum of f 14,400, and interest at the rate of 6 per cent, 
per annum from August 1, 1891, in such mode and manner as they 
may see fit to pursue. We are furthermore of the opinion that so 
much of the decree of the circuit court as assessed all of the costs 
of the litigation against the appellants should also be reversed, 
and that the costs in the circuit court should be divided, each party 
to the suit paying the costs by it occasioned and incurred. The 
decree of the circuit court is accordingly reversed in the respects 
above indicated, and the cause is remanded to the circuit court 
far further proceedings therein in accordance with the directions 
heretofore given. 
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In re ROEBLING. 

(Circuit Court of Appeals, Second Circuit March 5, 1805.) 

Assignment of Choses tn Action— Priorities— Nottce to Debtor. 

Where two assignments of a chose in action, for valuable consideration, 
are made to different persons, the assignee who first gives notice of his 
claim to the debtor has the prior right, though the assignment to him 
is later in date than that to the other assignee. 

. Appeal from the Circuit Court of the United States for the South- 
ern District of New York. 

This is an appeal from so much of a final decree in this cause as adjudges 
the lien of the Atlantic Trust Company upon a fund In. the custody of the 
court, part of the assets of the Staten Island Light, Heat & Power Company, 
a prior lien to that of Anton G. Methfessel. The suit Is a creditor's suit. In 
which a receiver of all the property of the Staten Island Light, Heat & Power 
v. 66F.no. 2— 8 
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Company was appointed, January 11, 1893. The fund consists of moneys 
earned by that company by furnishing light to the village of Port Richmond, 
pursuant to a contract between the company and the village, of the date of 
December 12, 1889. After the suit was brought, the receiver collected the 
earnings from the village. Methfessel and the Atlantic Trust Company in- 
tervened in the cause, each claiming priority by virtue of their respective liens 
upon the fund. 

Samuel M. Hitchcock, for appellant Methfessel. 
Sullivan & Cromwell (Edward B. Hill, of counsel), for Atlantic 
Trust Co., respondent / 

Before BROWN, Circuit Justice, and WALLACE and SHIPMAN, 
Circuit Judges. 

WALLACE, Circuit Judge. The single question is whether the 
Atlantic Trust Company or Metnf essel acquired the first lien upon 
the fund in controversy. The only facts in the record which it is 
necessary to refer to are these: The lighting company, February 
8, 1890, executed a deed of trust, by which, among other things, it 
assigned all the moneys to become due and payable from the vil- 
lage under the contract to the trust company. September 12, 
1892, the lighting company, by an instrument in writing, assigned 
to Methfessel all its interest in the contract to the extent of $2,000, 
as collateral security for a loan of that amount, made at the time 
by Methfessel to the light company. At the same time the light- 
ing company delivered to Methfessel the original contract Meth- 
fessel was not informed of the prior assignment to the trust com- 
pany. About January 1, 1893, Methfessel notified the board of 
trustees of the village of the assignment to him. Shortly there- 
after he attended a meeting of the board, exhibited to them his 
assignment and the original contract, and notified them of his 
claim to the earnings which had then accrued. The board prom- 
ised to protect his claim. So far as appears by the record, no 
notice was ever given by the trust company to the board of trus- 
tees or other authorities of the village of its assignment from the 
light company. 

The question which of different assignees of a chose in ac- 
tion by express assignment from the same person — the one 
whose assignment is prior in time, or the one who first gives 
notice to the debtor — will have the prior right, is one in respect 
to which there is much conflict of authoritv. See Story, Eq. Jur. 
(13th Ed.) J 1047; Pom. Eq. Jur. § 693. The authorities are col- 
lected in the notes of these commentators, and it will not be useful 
to recapitulate them. In England, since the cases of Dearie v. Hall, 
3 Rnss. 1, and Loveridge v. Cooper, Id. 30, it has been the settled 
doctrine that the assignee who first gives notice to the debtor ob- 
tains priority. This is in obedience to the general principle which 
requires that all transfers of property must be rendered as com- 
plete as the nature of the action will permit, in order to make them 
valid as against subsequent bona fide purchasers for valuable con- 
sideration without notice. Many of the adjudications in, this'coun-, 
try adopt that doctrine. Qn.thg other hand, the courts of ithis 
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state, as well as of many other states, hold otherwise, and pro- 
nounce in favor of the priority of the assignee who is prior in point 
of time, whether he has given notice to the debtor or not It is 
said by Mr. Bispham: 

"The rule that, in order to protect the title of an equitable assignee as 
against a subsequent assignee, notice of the assignment should be given, is 
one that is based upon sound principle, and would seem, for many obvious 
reasons, to commend itself for adoption." Bisp. Eq. § 169. 

As we understand the judgments of the supreme court of the 
United States in Judson v. Corcoran, 17 How. 612, and Spain v. 
Hamilton's Adm'r, 1 Wall. 604, they approve the doctrine of Dearie 
v. Hall and Loveridge v. Cooper. These cases are cited, and impli- 
edly followed, by the supreme court in each opinion. In Judson 
v. Corcoran the court said: 

"It is certainly true, as a general rule, as above stated, that a purchaser of 
a chose in action or of an equitable title must abide by the case of the person 
from whom he buys, and will only be entitled to the remedies of the seller. 
Yet there may be cases in which a purchaser, by sustaining t;he character of 
a bona fide assignee, will be in a better situation than the person was of 
whom he bought; as, for instance, where the purchaser who alone had made 
inquiry, and given notice to the debtor or to*a trustee holding the fund (as in 
this instance), would be preferred over the prior purchaser who neglected to 
give notice of his assignment, and warn others not to buy." 

In Loveridge v. Cooper, the court used this language: 
"But in order to perfect his title against the debtor, it is indispensable that 
the assignee should immediately give notice of the assignment to the debtor, 
for otherwise a priority of right may be obtained by a subsequent assignee, 
or the debt may be discharged by a payment of the assignee before such no- 
tice." 

Whatever view we might otherwise be disposed to take of the 
question, we are concluded by the authority of these judgments. 
As the question is one of general jurisprudence, this court is not 
controlled by the decisions of the highest court of the state, but 
is to give to them such weight and consideration as their high au- 
thority deserve. 

The assignment to Methfessel was of part only of the debt due 
from the village of Port Richmond, and, within the case of Mande- 
ville v. Welch, 5 Wheat. 277, and some others which might be cited, 
might not have been obligatory upon the village, had not the 
board of trustees consented to recognize it, and protect him. Un- 
der the circumstances, the partial assignment was fully operative. 
Ex parte Alderson, 1 Madd. 53; Yeates v. Groves, 1 Ves. Jr. 280; 
Lett v. Morris, 4 Sim. 607; Bourne v. Cabot, 3 Mete. (Mass.) 305. 
For these reasons the decree of the circuit court is reversed. 



KANSAS CITY. FT. S. & M R. CO. v. COOK. 

(Circuit Court of Appeals, Sixth Circuit February 5, 1895.) 

No. 209. 

1. Railroad Companies— Duty toward Trespassers— Negligence. 

The K. Ry. Co. had yards for making up and switching trains, on both 
Sides, of the M. river, between which trains were carried on steam -ferry- 
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boats operated by the railway company, and on which no persons except 
passengers on the railway trains were permitted to travel, C, for pur- 
poses of curiosity only, and having been told by friends that he could 
cross the river without charge on the railway company's boats, crossed 
the river, and, having seen what he wanted to see, boarded another boat 
to return. Being discovered by an officer of the boat before it started. 
C. was told that he could not cross on the boat, and must leave it and 
the company's premises. The only way to get off the premises was by 
crossing the railway yard. This course was pointed out by the officer 
of the boat to C, in reply to his inquiry, and he set out to cross the yard, 
which was filled with tracks and switches. While doing so, he was struck 
by an engine and injured. There was a conflict of evidence as to whether 
a bell was rung on the engine, but it appeared that, after C. was discov- 
ered, nothing could have been done to avert the accident Held that, G. 
being a trespasser, the railway company owed* him no duty, except to 
refrain from wanton or reckless injury to him, and was not responsible 
for the injury suffered. ' 

2. Samb— Contributoky Negligence. 

C, after leaving the boat, walked for some distance along a track, 
without looking behind him to see if a train or engine were approaching 
him from his rear. Held, that under the circumstances of the place, where 
cars and engines were obviously likely to be moving in either direction 
at any time, such omission was, in itself, contributory negligence on C.'s 
part 

In Error to the Circuit Court of the United States for the West- 
ern Division of the Western District of Tennessee. 

This writ of error was sued out by the Kansas City, Ft Scott & Memphis 
Railroad Company, against which company the appellee, Jesse EL Cook, re- 
covered a judgment for damages sustained by being run over by a locomo- 
tive engine while running backward in its private switching yards in the 
village of West Memphis, state of Arkansas. The suit was begun in a state 
court at Memphis, Tenn., from which the railway company, as a nonresident 
corporation, removed the suit to the circuit court of the United States for the 
Western division of the Western district of Tennessee. West Memphis is a 
small village, of from two to three hundred inhabitants, and is immediately 
on the west bank of the Mississippi river and opposite the city of Memphis. 
The cars of the appellant company coming from the west and northwest arc 
transferred by a railway ferry from West Memphis to the east bank of the 
river. On both banks- of the river were inclined railway tracks, by means 
of which its trains were loaded on or discharged from the steam ferry. 
These inclined tracks connected with switching yards on both sides of the 
river, where trains arriving and departing were made up, and where continual 
switching was going on. The steam ferry was owned and operated exclu- 
sively by the railway company, and did not engage in any other business 
than that of transferring railway trains from one side of the river to the 
other. The officers of the boats were prohibited from carrying passengers 
other than those in the company's cars, and its servants and employes. There 
was a regular steam passenger ferry operated between Memphis and West 
Memphis for the accommodation of the general public. The defendant in 
error, a farmer, from the state of Mississippi, and a stranger, was, while 
visiting friends In Memphis, informed by them that he could pass over the 
river on railway transfer boats without charge, and from the west side get 
a better view of a great railway bridge In course of construction across the 
Mississippi. Acting upon this information, and wholly from motives of curi- 
osity, he, together with some chance acquaintances, went aboard one of the 
transfer boats, and crossed to West Memphis. His presence on the boat 
seems to have been unobserved, as no questions were asked him or fare or 
permit demanded. He then made his way through the yards of the company 
to a point from which he could examine the railroad bridge. . When ready to 
return, his friends having returned by way of the uncompleted bridge, he 
made his way back through the switching yard, and down the incline, and 
onto the transfer boat He fonnd thereon a passenger train about to be 
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transferred to Memphis. He was asked by the conductor of the train If he 
had come down on the train, to which he replied that he had not Shortly 
afterwards he was approached by one of the officers of the boat, who asked 
him if he had come across on the boat who, on being told that he had not 
said that the boat did not take passengers, and that he could not return that 
way. He then asked what he 'must do, and was told that he would have to 
get off and go to the depot where he would find a ferryboat which would 
take him across. He offered to pay to cross, but was told again that that 
boat did not take passengers across. Cook then says he asked the officer 
to show him the way he must go, and that the officer took his arm, and told 
him that he must get off, and must go up the railroad track. The west bank 
of the river is a low bottom, and subject to overllow. The railroad com- 
pany, for its own uses, had made an embankment, which was entirely occu- 
pied by its tracks and switches. The top of this embankment was above 
high water. This embankment and its tracks constituted the switching yard 
of the company. At the time of the accident the river was out of its banks, 
and there was water on both sides of the embankment On this embank- 
ment there were four principal tracks, besides switches and spur tracks. 
These tracks were quite close together, there being a space of fourteen feet 
between the center of one track and the center of that adjoining. It was 
possible to walk between the tracks, there being a minimum of two feet clear 
space when each track was occupied by the widest cars in use. Between the 
outside tracks and slope of the embankment it was possible to walk in 
safety at some points; at others the slope of the embankment was too great. 
The West Memphis depot was near the northern end of this yard. The reg- 
ular ferry landing was immediately in the rear of this depot One of the 
streets of the village crossed this yard at the north end of the depot, and 
this street was the route both to depot and ferry landing behind it. There was 
no other way, in the then stage of the river, for one to get from the transfer 
boat than that by way of this embankment to the depot When there, one 
could turn to the left on this traveled way and go west to the village, or 
turn to the left and go down to the ferry landing. The point where plaintiff 
was overtaken and run down was about 250 feet south of the street or way 
crossing the yard at depot, and on the direct and only way out of the yard, 
whether he wished to turn east or west when he reached this street One 
of plaintiff's witnesses, acquainted with the location, in answer to a question 
as to whether there was any other way Cook could have gotten up to the de- 
pot except by those tracks, said: "After he got off the transfer boat, he would 
have to come up the tracks to get out anywhere." A plank walk led from 
back end of depot to the ferry landing. By all the testimony it is shown 
that engines or trains were In almost continuous motion within the limits of 
this yard, and all agree that It was an extremely dangerous place for use as a 
walkway, especially by one unacquainted with the tracks and their uses. 

E. P. Adams and C. H. Trimble (Wallace Pratt, of counsel), for 
plaintiff in error. 
George Gillham, for defendant in error. 

Before TAPT and LURTON, Circuit Judges, and SEVERENR. 
District Judge. 

LURTON, Circuit Judge, after stating the facts as above, deliv- 
ered the opinion of the court. 

The most favorable statement of the circumstances immediately 
attendant upon the accident is that made by the defendant in 
error. The statement was that while in the yard of the appellant 
company, under the circumstances heretofore stated, and while mak- 
ing his way through that yard for the purpose of reaching the 
passenger ferryboat, he was walking upon the most westerly of 
the yard tracks when he met an engine, with tender attached, 
coming from the direction of the depot; that he stepped off of 
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that track to the one on his left, and had walked 20 or 25 yards in 
a northerly direction upon that track when some one between him 
and the depot, towards which he was walking, called out to him, 
"The train is going to run over you;" that he immediately looked 
back, when he was struck and knocked down and run over by an 
engine moving backward, with its tender in front He made an 
effort to climb or catch onto the rear of the tender, failed, and was 
run over, losing a leg, and sustaining other very serious injuries. 
At the same time a train was passing on the track he had shortly 
before abandoned: He says he heard no bell or whistle, and did 
not hear the engine approaching from the rear. The engine which 
ran over him, he says, was the same engine which he had met and 
given way to when he stepped over to the track next on his left 
That engine had just brought in the Kansas City train, had been 
taken charge of by the roundhouse employes, cut loose from its 
train, and was being taken to the roundhouse. To get there, it had 
to be taken towards the transfer landing on the west track, to a 
point about midway between the depot and incline, and then 
switched to the track next east, and backed some 200 yards, on 
the track upon which Cook was walking, to the roundhouse switch. 
According to the theory of plaintiff, this engine passed Cook, then 
reversed its direction, and took the track plaintiff was on, and 
ran him down. 

Plaintiff's contention is that the railroad company was negli- 
gent in not warning him of his danger in time to get off the track. 
He says a switchman was seated on the rear end of the tender, 
with his legs hanging over, and that he should have seen the danger 
and given him notice. This very employd was introduced as a 
witness by the plaintiff, and he testifies that, as soon as he saw him 
on the track, he warned the engineer, but that there was not time 
to do more, for the rear of the tender strtick him and the injury 
was done before anything could be done to avoid it Therfe was no 
evidence that any employ^ on the engine or tender was aware of 
the dangerous position of plaintiff until at the very moment of 
the collision, and no evidence that, after his danger became known, 
any effort to avoid injury would have averted the catastrophe. The 
evidence as to whether a bell was being sounded was contradictory. 
If any duty rested upon the railroad company to keep some one 
on the lookout ahead, or to keep a bell sounding, when engines 
or cars were being moved oyer its tracks and switches, then there 
was evidence tending to show negligence. But, if the liability of 
the railroad company depends upon the exercise of all reasonable 
precaution to avert the impending danger after it had knowledge 
of the dangerous position of the plaintiff, then the plaintiff made 
no case, and the request made to so instruct the jury, on the con- 
clusion of all the evidence, should have been granted. 

There was no question as to the duty of the railroad company 
at a public road crossing. This yard and these tracks were crossed 
by what the witnesses call a "paper street," near the depot But 
that way was several hundred feet north of where this accident 
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occurred. Still further north was another path, crossing at a point 
where there was but one track. Neither was there any question as 
to the duty of a railroad company to a passenger. The court very 
properly eliminated every question of that sort by telling the jury 
that there was no evidence tending to show the relation of passen- 
ger and carrier. 

Was the railroad company guilty of any negligence? The an- 
swer depends upon the duty and obligation resting upon it in 
respect to a person in its private switching yard under the circum- 
stances detailed. When he crossed from Memphis to West 
Memphis, he did so in violation of the regulations of the company 
owning and operating the transfer boat. He did so without the 
invitation of any one having authority to suspend that rule. 
Whether his presence on the boat was unobserved, or he was there 
by the improper connivance of those on the boat, is equally imma- 
terial, for he was, in either event, there without legal right, and 
necessarily a trespasser. When he had concluded his visit to the 
west bank, and again entered the yard of the company, and again 
entered upon the boat, he resumed his status as a trespasser. This 
much the court distinctly charged. The only duty which the law 
imposed under such circumstances is that the owner thus intruded 
upon will not wantonly and unnecessarily inflict injury upon the 
trespasser. 

The learned judge who presided upon the trial in the circuit 
court was of opinion that when he left the boat, under order of 
its officer, and undertook to make his way through the yard of 
the company to the public ferry, a little higher, up the river, while 
going through the yard the duty of the company was to afford 
him that degree of protection due from the company to strangers 
in that yard, by some species of invitation or license, express or 
implied. The view entertained by the circuit court is best shown 
by his instruction to the jury on this point, in regard to which he 
said: 

"I think any reasonable man wiU say that, because he was violating their 
rules and regulations in being on their boat, they bad no right to embarrass 
him in any way by putting him off their boat, and then claiming he was a 
trespasser on their grounds because he was a trespasser there originally. 
When they determined to enforce their rule that he should not come back 
across the river on their boat, they necessarily imposed upon him the duty. 
and it appears from the proof in this case, beyond any sort of dispute, that 
the captain, or somebody on the boat whom he took to be the captain, told 
him he must go to the Bryan, and come back across the river on that boat. 
He was undertaking to do that Now, I say to you that it would be wholly 
unreasonable— and you know it would be unreasonable— to say that that man, 
as against this company, putting him in that situation, was a trespasser upon 
their premises upon the other side of the river, if it was necessary for him to 
be on those premises to get to the ferryboat Bryan. However much he was 
an intruder on the boat, he was not an intruder on their premises when they 
put him off and would not bring him back, and they cannot hold him to the 
responsibility of being a trespasser on their incline and tracks if you find 
from the circumstances and situation of that incline and those tracks that 
it was a reasonable thing for him to be In and about those tracks, and a 
necessary thing for him to be in and about those tracks to get to the ferry- 
boat Brjpan." 
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To this the court added that he could not, on the other hand, be 
called a licensee: 

"They did not," said the court, "in- other words, license him to be over there, 
and give him a special privilege to go over their tracks and by their yard 
in order to get to the ferryboat Bryan; and I should not say, under the cir- 
cumstances of this case, that he could be called a 'licensee.' He was neither 
a licensee nor a trespasser. He was an unfortunate man whom they re- 
fused to take across the river, and who had to go to another boat, and must 
pass over and across their tracks to do so, if you find the fact that way." 

As to the measure of care •required from the company towards 
so anomalous a man, the court said to the jury: 

"Now, what duty did they owe him? He seems to suggest by his counsel 
that they owed him some sort of a special duty to look out for him while 
he was in their yard and on their tracks, because they had put him there. 
1 do not think he can claim that position under the law. They were not un- 
der an obligation to issue an order: 'Look out for this man. We have put 
him off the transfer boat to go to the steamer Bryan. Keep a special look- 
out for him.' They were under no such obligation to him. But they owe* 
to him that kind of reasonable care and diligence that every railroad com- 
pany and every person running their engines would owe to a man found on 
u-ieir tracks without fault upon his part" 

If this view was entertained upon the assumption that the di- 
rection given as to the way to the ferry landing operated to send the 
appellee through this dangerous yard, which might have been 
avoided, then his honor was mistaken as to the locus in quo. There 
was, at the then stage of the river, no way off the boat or premises 
of the railroad company that did not require the appellee to go 
through the yard and to the depot. When once there, he could 
turn to the left at tlje path or street which crossed the yard at that 
point, and thence west to the village, or he could turn to the right, 
and take the plankway down to the ferry. When the company 
discovered him thus intruding upon its boat, it had one of two 
things to do, — either to carry him over in violation of its rule, or 
to say to him, "Get off my boat, and get off my premises, and cross 
the river by the means open to you and all others." If it carried 
him over, which, of course, it was not bound to do, he would have 
been subjecfed to the same kind of danger in getting up the in- 
cline and through its yard on the Memphis side as that which con- 
fronted him on the west side. His case was like that of a man 
found trespassing in the center of his neighbor's premises. If 
ordered off, he must cross a portion of the premises to get off. 
Cook had so placed himself, of his own volition, that he was a tres- 
passer where he was found, and must continue a trespasser until 
he could get off of the premises upon which he was intruding. To 
tell him where he could take the public ferryboat, and point out 
to him the way thereto, under the circumstances, did not operate 
as a license, and change the relation which he bore to the railroad 
company, or impose on it any duty which had not before rested upon 
ft in regard to one who was on its premises without invitation, 
express or implied. The narrow embankment elevated above high 
water was covered with a network of railway tracks, at intervals 
connecting with each other. It was the place where trains were 
broken up, and outgoing trains made up. Engines and cars were 
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from the necessities of a great business in continual motion back- 
ward and forward, and passing from one track to another. The 
business of the company, the rapidity of transportation, the success 
with which that business should be conducted, and the dangerous 
character of the work required to be there done demanded that 
the business of such a yard should be surrendered to the company's 
own uses, free from any interference, and untrammeled by unne- 
cessary restrictions upon the manner in which its trains should be 
there handled. That a straggling village lay behind this yard, 
and that, to reach the public ferry, it was necessary to cross the 
yard, cannot alter the case as to this appellee. At a street cross- 
ing other and different duties are imposed, by reason of the fact 
that the public and the railroad at public crossings have equal 
and reciprocal rights and duties. But these rights and duties at 
public crossings do not enlarge the public rights or extend the 
company's duties to points in its private yard not occupied as 
public streets. At the crossing the public had certain legal rights, 
but upon its tracks generally, and inside its switching yards espe- 
cially, one uninvited has no legal right whatever. That this yard 
was uninclosed does not alter the question. We are not dealing 
with a case of premises exposed to the curiosity of persons incom- 
petent to look out for themselves, or with the consequences to 
animals led by instinct upon an uninclosed and dangerous space. 
That this yard was private property, and was used for purposes 
which made its use as a walkway exceedingly dangerous, was a 
thing which any man competent to go without guardianship must 
be assumed conclusively to know. Upon such premises the plain- 
tiff below had no business, no legal right, and necessarily was an 
intruder. Having no legal right to be where he was, the company 
stood in no such relation to him as it would to one at a street cross- 
ing, or to a passenger, or to an employ^ whose duty kept him in 
the yard. Aerkfetz v. Humphreys, 145 U. S. 420, 12 Sup. Ct. 835. 
It was negligence per se for one to intrude himself into such a 
place, and his presence there imposed no particular duty upon the 
company, except that general duty which every one owes to every 
other person to do him no intentional wrong or injury. Its lia- 
bility for failing to discharge this duty can only arise when it be- 
comes aware of the danger in which he stood. This switching yard 
was private property. In Nicholson v. Railway Co., 41 N. Y. 530, 
where the question was as to the legal right of a stranger to use 
the ordinary track of a railroad as a walkway, and who was injured 
by a collision with some cars which had been insufficiently secured 
and had broken loose, the court, concerning the liability of the com- 
pany to one thus injured and the right of the company concerning 
the use to which it might put its own property, said: "It had the 
same unqualified right which every owner of property has to do 
with his own as he pleases, and keep it and use it where and as he 
pleases on his own ground, up to the point where such use becomes 
a nuisance." Where no statute affects the question, the railroad 
company is under no obligation, with reference even to its empl6y£s, 
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to keep a special lookout in its own yard, or to keep a bell ringing 
when an engine or train is in motion. Aerkfetz v. Humphreys, 145 
U. S. 420, 12 Sup. Ct. 835. In the case last cited, the court said 
that "the ringing of bells and the sounding of whistles on trains, 
going or coming, and switch engines moving forward or backward, 
would have simply tended to confusion." Every one about such 
a yard as an employ^ or a trespasser must be taken to know the 
hazards of the situation, and that safety requires the utmost vig- 
ilance. The danger is apparent, and every instinct of self-preserva- 
tion sounds a loud warning. Railroad Co. v. Moseley, 6 O. 0. A. 
641, 57 Fed. 921. 

Plaintiff was not rightfully in the yard; his being there was 
negligence. The railroad company owed him no duty except to 
avoid, after discovering his danger, any wanton or unnecessary 
injury being done him. 

In a case decided by the supreme court of Arkansas, it was said: 

"The plaintiff being wrongfuUy upon the track, no duty arose in his favor 
until his presence was discovered, for the company had the right to run its 
trains without reference to the possibility that unauthorized persons might 
straggle upon Its tracks. It was not bound to anticipate the Intrusion. And, 
after he had been seen upon the track by the men in charge of the train, 
they might act upon the presumption that he would step aside in time to 
avoid a collision, unless it was so obvious that, owing to his condition or cir- 
cumstances over which he had no control, he could not extricate himself 
from the danger which menaced him. The sole duty which the corporation 
owed to him was not wantonly or with reckless carelessness to run over him 
after his situation was perceived." Railroad Co. v. Monday, 49 Ark. 257, 
4 S. W. 782. 

The same rule wa« announced, by this court in the case of Missis- 
sippi VaJ. Co. v. Howe, 6 U. S. App. 185, 3 C. C. A. 121, and 52 Fed. 
362, where the question was as to the liability of the railroad to one 
of its employes who had gone to sleep upon its tracks. We cite 
a few of the many cases which support the view we have announced: 
Nicholson v. Railwav Co., 41 N. Y. 525; Saldana v. Railroad Co., 
43 Fed. 862; Railroad Co. v. Stroud, 64 Miss. 784, 2 South. 171; 
Railroad Co. v. Cocke, 64 Tex. 158; Railway Co. v. Garcia, 75 Tex. 
591. 13 S. W. 223. 

But if it be assumed that plaintiff was a licensee, and that the rail- 
road company was guilty of negligence in not sooner discovering 
his presence, yet the negligence of the plaintiff, under the undis- 
puted facts of this case, so grossly contributed to his own injury 
as to bar any recovery. In such a place he was under the highest 
obligation to exercise the utmost degree of vigilance in looking out 
for approaching engines or cars. Notwithstanding the appellee 
knew that he was in the midst of a network of tracks and switches, 
he did not, after being driven off of one track, take the slightest 
precaution to look out for a train coming on him from the rear. 
A train immediately followed the engine to which he had given way 
on the western track. The noise of its passage only made it the 
more important that he should use his eyes to see to it that no train 
ran on him from front or rear. If it be assumed that, when he 
crossed from one track to the other, he did look to the rear, 
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thongh this is not shown, yet he afterwards walked on straight 
ahead for from 20 to 30 yards, according to his own account, with- 
out looking behind him. The duty of one under such circumstances 
is not only to look each way on going upon a railroad track, but 
to continually exercise vigilance and observe the track behind as 
well as before. The duty of looking is a continuing one. Patton 
v. Railroad Co., 89 Tenn. 370, 15 S. W. 919. It is no answer to say 
that he did not .expect that thiB engine, which had passed him on 
one track, would switch onto another track, and reverse its direc- 
tion. In a yard full of tracks and switches, he had no right to 
take such a thing for granted. The case in this respect is totally 
unlike that of Patton v. Railroad Co., cited above. There the plain- 
tiff stepped off the track to let a train pass him. When it had 
passed, as he supposed, he stepped back, and resumed his journey, 
without looking behind him. Within a few yards he was overtaken 
and run over by some cars which had broken loose from the train 
ahead, and were following through their own momentum. The 
court thought that, under such exceptional circumstances, the ques- 
tion as to whether the plaintiff was guilty of such a degree of con- 
tributory negligence as should bar his recovery might be submitted 
to a jury. Here the plaintiff was in a place where there was con- 
tinuous movement, backward and forward. Switching from one 
track to another in the breaking or making of trains was to be 
anticipated by any man who was observant 'It can never be as- 
sumed that cars are not approaching on a track, or that there is no 
danger therefrom." Elliott v. Railway Co., 150 TJ. S. 245, 14 Sup. 
Ct 85. The noises about him made it all the more important that 
he should not rely on his sense of hearing alone. Under the cir- 
cumstances of this case, the failure of the plaintift to watch his 
rear was gross negligence. Railroad Co. v. Moseley, 6 C. C. A. 641, 
57 Fed. 92L It is true that questions of negligence and contrib- 
utory negligence are ordinarily questions of fact to be passed upon 
by a jury; yet, when the undisputed evidence is so conclusive that 
the court would be compelled to set aside a verdict returned in 
opposition to it, it may withdraw the case from the jury, and di- 
rect a verdict Elliott v. Railway Co., cited above; Railroad Co. v. 
Moseley, cited above; Aerkfetz v. Humphreys, 145 U. S. 420, 12 Sup. 
Ct 835; Mississippi Val. Co. v. Howe, 6 U. S. App. 172-186, 3 C. C. A. 
121, and 52 Fed. 362. "When the evidence leaves no doubt that, 
if the plaintiff had made any proper use of his senses, he could have 
both seen and heard, in due season, an approaching train, and 
thereby have avoided injury, the question is one of law, and not a 
question for the jury." Blount v. Railway Co., 9 C. C. A. 526, 61 
Fed. 375. If but one inference can be legally drawn from the facts 
of a case, a direction for a verdict in accordance with that inference 
Is proper. Horn v. Railroad Co., 6 U. S. App. 381, 4 C. C. A. 346, 
and 54 Fed. 301. 

The request for a peremptory instruction should have been al- 
lowed. For this and the other errors we have indicated, the case 
must be remanded, with directions to award a new trial. 
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DAVIS & RANKIN BLDG. & MANUF'G CO. T. JONES et aL 

(Circuit Court of Ap'peais, Eighth Circuit February 20, 1895.) 

No. 478. 

Contracts— Jotot or Several— Subscriptions. 

The D. Co. entered into a contract with J. and several others, farmers, 
for the construction of a butter and cheese factory. After providing that 
the factory should be built by the D. Co., on certain plans and specifica- 
tions, for the sum of $4,350, the contract contained the following pro- 
vision: "We, the subscribers hereto, agree to pay the above amount for 
said factory, when completed." There was also a provision that, as soon 
as the contract price was subscribed, the subscribers should form a cor- 
poration, with stock not less .than such contract price, to be issued to the 
sutiscribers in proportion to their paid-up interest, and that each stock- 
holder should be liable only for the amount subscribed by him. The con- 
tract was signed by J. and his associates separately, and at different 
times, each adding to his signature a statement of the number of shares 
subscribed for by him, and the amount of stock to which he would be 
entitled, after incorporation. Held, that the contract of J. and his asso- 
ciates was several, and not joint, and that each was bound only for the 
amount of his own subscription. 

In Error to the Circuit Court of the United States for the Dis- 
trict of Nebraska. 

This action was brought by the Davis & Rankin Building & Manufacturing 
Company, the plaintiff in error, against J. T. Jones and numerous other de- 
fondants, the defendants in error, to recover damages for nonperformance by 
the defendants of a contract for the erection of a butter and cheese factory 
at or near Tecumseh, Neb. The material portions of the contract were as 
follows: 

"Form Two. 

"Contract and^lpeclflcatlons for a Combined Butter and Cheese Factory on 
the Co-operatlvAnd Farmers* Protective System. 

"The Davis and Rankin Building and Manufacturing Company, of Chicago, 
Illinois, party of the first part, hereby agrees with the undersigned subscribers 
hereto, party of the second part, to build, erect, complete, and equip for said 
party of the second part a combined butter and cheese factory, at or near 
Tecumseh, Nebraska, as follows, to wit: The factory building shall be twen- 
ty-eight feet wide and forty-eight feet long, by twelve feet high, with an 
addition attached, twelve feet by twenty-four feet, for boiler, engine, and 
office. Said building shall rest upon foundations described in specifications 
hereon. Said factory building is to be one story high, and divided into rooms, 
as shown on working plan, viz.: A manufacturing room, ice refrigerator or 
cold-storage room, cheese-curing room, office, boiler, and engine room. Said 
factory shall be equipped with the following outfit, to wit: [Here follows a 
description of the equipment of the factory, and numerous other provisions not 
necessary to be mentioned.] The Davis and Rankin Building and Manu- 
facturing Company agrees to erect said butter and cheese factory, as set 
forth by the above specifications, for forty-three hundred and fifty dollars, 
payable in cash when the factory is completed, or approved note for niuety 
days. We, the subscribers hereto, agree to pay the above amount for said 
butter and cheese factory when completed. Said building to be completed 
within ninety days or thereabout after the above amount ($4,350) Is sub- 
scribed. Any portion of the amount subscribed not paid according to con- 
tract shall bear legal rate of interest. As soon as the above amount ($4,350) 
is subscribed, or in a reasonable time thereafter, the said subscribers agree 
to incorporate under the laws of the state, as therein provided, fixing the ag- 
gregate amount of stock at not less than $4,350, to be divided into shares of 
$100 each. Said share or shares, as above stated, to be issued to the sub- 
scribers hereto in proportion to their paid-up interest herein, and it is herein 
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agreed that each stockholder shall be liable only for the amount subscribed 
by hi in. It is further distinctly understood by and between the parties 
hereto that if the subscriptions hereto shall amount to more than $4,350, and 
less than $4,050, the foregoing agreement, designated 'Form Two,* shall 
constitute the agreement between the parties; if the subscriptions hereto shall 
amount to more than $4,950, then the foregoing agreement, designated 'Form 
Three.' All money that shall be paid in or collected upon this contract in 
excess of the contract price of the plant- shall belong to the party of the 
second part It is hereby understood that the Davis and Rankin Building 
and Manufacturing Company will not be responsible for any pledges or prom- 
ises made by its agents or representatives that do not appear in this contract, 
and made a part thereof, either in print or in writing. For the faithful and 
full performance of our respective parts of the above contract we bind our- 
selves, our heirs, executors, administrators, and assigns. Executed and dated 
this 7th day of October, 1802. 

"Davis & Rankin Bldg. & Mfg. Co., the First Party, 

"Per F. H. Sherer, Special Agent" 

Then followed lengthy specifications for the building of the butter and 
cheese factory in question, and thereafter the names of numerous subscrib- 
ers signed to a paper in the following form: 

Amount of 
Number of Stock After 
"Names of Subscribers. Shares. Incorporation. 

J. T. Jones... 2 $200 

Chamberlain Bros . 2 200," etc. 

In the circuit court of the United States for the district of Nebraska, where 
the case was tried, a verdict and judgment was rendered in favor of the de- 
fendants, and the plaintiff, the Davis and Hankin Building and Manufacturing 
Company, has brought the case to this court by writ of error. 

Paul P. Clark (Charles S. Allen, W. P. Rightmire, and J. A. Wood- 
bury, on brief), for plaintiff in error. 

Clarence K. Chamberlain (J. W. Deweese and F. M. Hall, on 
brief), for defendants in error. 

Before CALDWELL, SANBORN, and THAYER, Circuit Judges. 

THAYER, Circuit Judge, after, stating the case as above, deliv- 
ered the opinion of the court. 

The only question arising in this case that we have found it 
necessary to consider is whether the contract on which the suit 
was founded imposed a joint or a several liability, so far as the 
parties of the second part were concerned. If it is a several con- 
tract, — that is to say, if the various subscribers only bound them- 
selves to pay for the erection of the butter and cbeese factory in 
question the sums set opposite their respective names, — then the 
circuit court of the United States had no jurisdiction of the case, the 
amount in controversy being less than $2,000, and the action should 
have been dismissed for that reason. This contract, or one nearly 
identical with it in form, has been before the courts for construction 
on several previous occasions, and the question whether the sub- 
scribers thereby bound themselves jointly to pay the full contract 
price, or severally to pay the sums by them respectively subscribed, 
has been considered at length, and often decided. In the follow- 
ing cases it was held that the contract simply required each sub- 
scriber to pay the amount of his individual subscription: Davis 
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v. Belford, 70 Mich. 120, 37 N. W. 919; Manufacturing Co. v. Barber, 
51 Fed. 148; Gibbons v. Grinsel (Wis.) 48 N. W. 255; Davis & Rankin 
Co. v. Hillsboro Co. (Ind. App.) 37 N. E. 549; Manufacturing Co. 
v. Booth, Id. 818; Manufacturing Co. v. McKinney (Ind. App.) 38 
N. E. 1093; Frost v. Williams (S. D.) 50 N. W. 964,— while in the 
following case the contrary view was taken, and the contract was 
held to impose a joint liability: Davis v. Shafer, 50 Fed. 764. 
It is worthy of notice, however, that in the case last cited (Davis 
v. Shafer) the conclusion reached, that the contract imposed a joint 
liability, was influenced to some extent by the view entertained by 
the court of the effect of a local statute of the state of Mis- 
souri, where the contract was executed. Rev. St Mo. § 2384. 
We have felt constrained to concur in the views taken in those cases, 
above cited, which hold that the liability imposed by the contract 
is several, and not joint. Without repeating in detail the rea- 
sons that have been given to sustain this view, it is sufficient to say 
that, as the contract was made in a rural community, and the 
amount promised to be paid for constructing the plant was quite 
large, it is not probable that the several subscribers when they 
signed the paper, which was in the form of a subscription list, 
supposed that each was binding himself to pay the entire cost of 
the plant, to wit, the sum of $4,350, or the sum of f 4,950, if the 
subscriptions reached the later amount The very form of the 
paper which was circulated for signatures was well calculated to 
create the impression that each person would only be held bound 
to pay the sum set opposite Jiis name, and the clause inserted in 
the agreement, "that each stockholder shall be liable only for the 
amount subscribed by him," was also well calculated to confirm 
that impression. We think it highly probable that each subscriber 
understood that the liability incurred by signing the agreement 
was limited to the amount of his individual subscription. Men 
of limited means do not usually bind themselves jointly with others 
to pay as large a sum as $4,500. without knowing who are to be 
bound with them; and yet, in view of the manner in which tRe 
signatures to this contract were obtained, these defendants were 
guilty of that folly, if we presume that each one of them, when he 
signed the subscription list, understood that he was thereby bind- 
ing himself individually to pay the whole cost of the factory. It 
is a noteworthy fact that, before the contract in suit was executed, 
two of the cases above cited, holding that it imposed a several lia- 
bility, had been decided. Davis v. Belford and Manufacturing Co. 
v. Barber, supra. It had been decided, on the other hand, by 
the circuit court of the United States for the Western district of 
Missouri, that it imposed a joint liability. Davis v. Shafer, supra. 
These conflicting decisions were presumably well known to the 
plaintiff company, but were unknown to the defendants. Under 
these circumstances, it was the duty of the plaintiff to alter the 
form of its contract then in use so as to avoid the question whether 
it imposed a joint or a several liability which had theretofore given 
rise to conflicting decisions. Not having done so, the plaintiff 
cannot complain if the courts adopt a construction of the contract 
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which is most favorable to the defendants. The judgment of the 
circuit court is reversed at the cost of the plaintiff in error, and 
the cause is remanded to the circuit court, with directions to dis- 
miss the suit for want of jurisdiction, and at the plaintiff's cost 



STEWART v. HENRY COUNTY. 
(Circuit Court, W. D. Missouri, W. D. February 11, 1895.) 

1. Notice— -Maturity of Bonds. 

The county of H. f in Missouri, issued bonds on July 1, 1882, running for 
20 years, with the option reserved to the county, as stated on the face of 
• the bonds, to pay off the same at any time after July 1, 1887. No method 
of giving notice of such election was expressly provided in the bonds. 
Interest was payable annually on July 1st, and was regularly paid up to 
July 1, 1887, when the county, by an order regularly entered of record in the 
county court, elected to pay the bonds on September 1,1887, with interest to 
that date. Notices of such election, stating that the bonds would be paid at 
the place of payment named on their face, were published in a local 
newspaper, and in newspapers of large circulation in St. Louis and New 
York City. On the date fixed, the money required for payment of the 
bonds and interest was ready at the place of payment, and all but a very 
small amount of the bonds were presented and paid. Held, that the county 
performed its obligation to the holders of the bonds by the method adopted 
to give notice of its election, and that personal notice to the bondholders 
was not required in order to stop the running of interest, after the date 
fixed for payment 

& Pleading— Tender. 

If payor is ready at time and place of payment with the money to pay, 
he may plead the fact, not in defense of action, but in avoidance of subse- 
quent interest and costs, when he pays money into court To enable 
plaintiff to avail himself of objection of failure to pay sum tendered on 
demand, he must set up the fact specificaUy in replication. 

This is an action to recover on three bonds, and the interest 
coupons belonging thereto, issued by the defendant county. The 
principal of the bonds aggregates f 2,500. The bonds were issued 
on the 1st day of July, 1882, under what is known as the "Statute 
for Funding Debts of Counties and Municipalities in the State of 
Missouri." The interest on said bonds was represented by cou- 
pons attached thereto, payable the 1st day of July each year. The 
bonds run for 20 years, with the option reserved to the county to 
pay off the same at any time after the 1st day of July, 1887. The 
interest on these bonds was promptly paid by the county up to the 
1st day of July, 1887; at which time the county court, by appro- 
priate order, declared its election to pay off said bonds on the 1st 
day of September, 1887. Accordingly it caused formal notice of 
this fact, reciting the series of bonds outstanding, to be published 
in weekly issues, up to the 1st of September, 1887, of its leading 
local newspaper of the county, and in the St. Louis Republic, and 
in the New York World, notifying the holders of said bonds that 
on that day, September 1, 1887, the interest thereon would cease, 
and that the bonds would be paid either at the National Bank of 
Commerce in the city of New York, or at the office of William C. 
Little Bond Company, in the city of St. Louis, Mo., as the respective 
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holders thereof might elect The county, through said Little, ar- 
ranged for the placing of sufficient money at said bank, in the 
city of New York, for the redemption of said bonds; and all indebt- 
edness of the county, amounting to $419,000, was accordingly paid 
as of date September 1, 1887, by said bank or said bond company, 
with the exception of the bonds in controversy in this suit. The 
contention of plaintiff is that he did not have actual notice of 
the call so made by the county for the redemption of said bonds 
until in August, 1888, and that the published notice was not suffi- 
cient in law; and therefore he refused to accept the amount due 
on the 1st day of September, 1887, in satisfaction of his claim. 
He brought this suit on February 6, 1891, to recover both the prin- 
cipal and interest up to the day of judgment. The defendant's 
answer pleads the facts respecting said call; that it was ready 
and willing to pay the amount due on the 1st day of September, 
1887, at said bank of Commerce, and the failure of plaintiff to 
have his bonds and coupons then and there for payment; and in 
its answer it renews the said tender, and it paid the money into this 
court for the benefit of plaintiff, where it has since remained on 
deposit. 

Karnes, Holmes & Krauthoff, for plaintiff. 

Fyke, Yates & Fyke and Jos. Parks & Sons, for defendant 

PHILIPS, District Judge. The statute under which the bonds 
in question were issued does not provide in terms for the redemp- 
tion at the end of five years, nor prescribe any method therefor; 
though it does prescribe that no bond under the act shall be issued 
to run for a longer period than twenty years, nor less than five 
years. It was, however, competent for the county, in issuing the 
bonds, to reserve the right to make them payabie at the end of 
five years after their issue, at its option. This it did, and this fact 
is expressed on the face of the bond, and the purchaser took subject 
thereto. After such recitation as to the statute under which, and 
the purpose for which, the bond was issued, it concludes with this 
provision: "But this bond is payable at any time after the 1st day 
of July, 1887, at the option of said county." The preceding part 
of the bond recites that the county "promises to pay bearer, at the 
National Bank of Commerce in the city of New York and state of 
New- York, on the 1st day of July, 1902, with interest at the rate 
of six per centum per annum, payable at said bank, upon presen- 
tation and delivery of the coupons for said interest hereto attached 
on the 1st day of July of each year." Then follows immediately 
the provision above quoted, respecting the option to pay at any 
time after July 1, 1887. Clearly enough, then, it appears that the 
place of payment under either provision is the National Bank of 
Commerce in the city of New York. This admits not of debate. 
Unquestionably, upon the maturity of any coupons or the bonds 
under the first part of the obligation, should the county have on 
deposit at said bank the money to pay the same, it would have 
been the duty of the holder of the bond to present it there for 
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payment, and interest would cease thereon from that date, unless 
the defendant had failed to make its tender good on demand. 
Ward v. Smith, 7 Wall. 447-453. 

The remaining question is, did the county perform its obligation 
to the holder of any such bond by declaring its option to pay on the 
1st day of September, 1887, and publishing notice thereof in the 
manner in which it did, and having the money in readiness at said 
bank to meet the payment of any bond and interest that might 
be presented for payment at said place? or does the contract con- 
template that in addition the county should have given personal 
notice of its election to the bolder of said bonds and coupons? 
It is true, as suggested by plaintiff, the county could have pro- 
vided in the bond for notice, and how it should be given. On 
the other hand, it seems to me, the defendant might with equal, if 
not greater, force reply that the plaintiff took the bond with full 
knowledge of the fact that the right was reserved to the defendant 
county, at any time after July 1, 1887, to elect to pay; and, inasmuch 
as he took the bond when issued without exacting any specifica- 
tion respecting notice, it does not come with grace for him after- 
wards to demand, without any notice to the county, that he would 
expect it to notify him, or, without keeping it advised that he was 
the holder of any such bonds, to claim that he should have his 
interest until such time as he had actual notice of the election 
made by the county. In construing a contract regard must be 
had always to the circumstances under which it was made, to the 
subject-matter, as well as the reasonable and customary method 
of its performance. The plaintiff knew when he took the bonds 
that they were subject to the provision respecting the option. 
He knew that such bonds possessed all the qualities of commer- 
cial paper on their face payable to bearer, and as such passed freely 
from hand to hand by mere delivery, and entered into all the 
channels of trade and commerce, like inland bills of exchange. 
How, then, was it possible for the defendant to know, when it 
made its election to pay, who held this or that particular bond 
and the coupons? Personal notice in such case would be prac- 
tically impossible. The county might possibly have ascertained 
from the bank, where the payment of coupons was usually made, 
who presented the same at the last payment But that would fur- 
nish no evidence as to who held the bond, as the coupons might 
be severed therefrom, or who held the remaining coupons. He 
who held the bond at the time of the payment of interest might 
not hold it to-morrow. So that, if notice w r ere served on the 
holder of the coupon last paid, he could answer that he had parted 
with the bond and any other coupon held by him; and it would 
be practically impossible for the county to get at the real facts 
or the real holder. Under such construction of the contract, the 
county would absolutely be at the mercy of the commercial winds. 
Such a construction would be so unreasonable and impractical 
that the court should hesitate to adopt it, if there is any other 
more reasonable, natural, and equitable construction to both par- 
ties. County courts, under the state statute, are courts of record. 
v.66F..no.2— 9 
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As such, all their acts and doings are made matters of record. 
The election made by the county to exercise the option given in 
this case was made matter of record in the county court Plaintiff 
was advised by the bond in his hand that he held subject to such 
election, liable to be made at any time after the 1st day of July, 
1887. It was more feasible and reasonable for him to have kept 
himself in communication with the clerk of the court, than to exact 
that the court should seek him out Again, the place of payment 
being designated on the face of the bond, the law is that, if the 
obligor places the funds necessary for payment with a designated 
bank at the time for payment, it is the duty of the payee to call 
at the bank and make demand there. Ward v. Smith, 7 Wall. 450, 
451. The plaintiff had two plain courses open to him to ascertain 
whether or not the county exercised the option, and to guard him- 
self against the possibility of loss of interest, by either making 
direct inquiry of the clerk of the county court or any local corre- 
spondent, or by leaving his bonds and coupons at the bank in 
New York. One or the other was so easy and expenseless to him, 
while to require that, the county should seek out an unknown 
holder of suGh commercial paper, not yet due, transferable from 
hand to hand by mere delivery, and give personal notice of its 
election to pay, is so extreme and impracticable as to repel the 
construction insisted- upon by the plaintiff. As the evidence in 
this case shows, at, or shortly after, the time of the publication of 
said notice by the county, the plaintiff was not even at his custom- 
ary place of abode in the state of Maine, but was out in the state 
of California, from whence he returned, by way of St. Louis, in the 
summer of 1888. Ordinary prudence and duty to his debtor dic- 
tated that he should have left his bonds and coupons with the bank 
in New York, where he had customarily collected his coupons, and 
where his debt would have been paid on the 1st day of September, 
1887, had he so elected. As observed by the court in Ward v. 
Smith, supra: 

"It is the general usage in such cases for the holders of the instrument to 
lodge it with the bank for collection, and the party bound for its payment 
can call there and take it up.. If the instrument be not there lodged, and 
the obligor is there at Its maturity with the necessary funds to pay it, he so far 
satisfies the contract that he cannot be made responsible for any future dam- 
ages, either as costs of suit or interest for delay." 

In the absence of any express provision in the bond for giving 
notice, the county took the only practicable course open to it, which 
a spirit of fairness and justice to the bondholders would dictate. It 
made publication of the order of the court in its home newspaper, of 
large circulation; in the St Louis Republic, published at the com- 
mercial metropolis of the state, having a wide circulation; and in the 
New York World, published at the city of New York, where the 
bonds were payable, and the commercial center of the United States. 
As proof of its effectiveness, the evidence in this case shows that all 
of the bonds, amounting to $ 419,000, with the single exception of 
the $2,500 held by the plaintiff, were presented and paid at the 
places designated in the notice, over $70,000 of which were paid nt 
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the designated bank in the city of New York, The evidence shows 
that this form of bond, with a like provision respecting the option 
to pay, was common in municipal bonds of this state issued under 
the funding act of 1879; and that the method pursued in this case, 
in giving notice of the call, was practiced generally under such 
bonds. William C. Little, who has handled such bonds to the extent 
of fl,000,000, testifies that that was the method adopted and pur- 
sued successfully; and such has been the observation of this court, 
obtained from litigation on similar bonds in this jurisdiction. This 
practice, under the funding act of 1879, has so universally obtained 
as to almost, if it does 'not, constitute a usage. As evidence that 
such method accords with the public view as to the only practicable 
method of imparting notice of such calls, the act of Congress (section 
3697, Rev. St. U. S.), providing f o? the redemption of the 6 per cent 
bonds of the government of 1865, prescribes that "a public notice be 
given by the secretary of the treasury, and in three months after the 
date of such public notice, the interest on the bonds so selected and 
advertised to be paid shall cease." The method of giving such pub- 
lic notice by the department is by advertisement in newspapers 
selected by it That was merely an act providing for redemption 
in contradistinction from a payment Morgan v. U. S., 113 U. S. 
477, 5 Sup. Ct. 588. The contract of the bond here provides for pay- 
ment at the option of the county after a stated period, which put the 
holder on the qui vive, and imposed something more on him than to 
pocket his bonds in a distant state, and wait to be run down to be 
served with personal notice. 

The plaintiff, in his testimony and instructions, pro se, makes ques- 
tion as to whether there was a sufficient tender made by the county 
at the New York bank, September 1, 1887. I find this issue of fact 
for the defendant The evidence shows that Mr. Little, bond broker 
of St. Louis, contracted with the defendant county to take up said 
outstanding bonds in consideration of the county issuing to him 
bonds at a lower rate of interest, which the county did. Little ar- 
ranged on behalf of the county, through the La Clede Bank of St. 
Louis, to have the National Bank of Commerce of New York pay off 
such bonds of the county under the call as should be there presented. 
To this the New York bank consented, and accordingly it paid off 
all such bonds so presented, including principal and interest up to 
the 1st day of September, 1887, and was ready and willing to pay all 
that might be presented. Its cashier testifies that the bank would 
have paid the principal and interest of the plaintiff's bonds up to 
that date had they been presented. The evidence further shows 
that the bank was ready and willing to pay the plaintiff the prin 
cipal and interest of his bonds as late as October, 1888, up to Sep 
tember 1, 1887, had he been willing to accept the same. And the 
evidence further shows that Mr. Little, on meeting the plaintiff 
in St Louis in the summer of 1888, on his return east from the 
state of California, offered likewise, under his contract with the 
county, to pay the interest and principal of his bonds up to Sep- 
tember 1, 1887. The plaintiff declined to do so, unless he receivec 
interest up to July 1, 1888. He made no question of the bank or 
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little to so pay, but it is too manifest to admit of question that he 
placed his refusal to accept, and turn over his bonds and coupons, 
unless he received interest up to July, 1888, on the ground that he 
did not have actual notice of the call. Under such circumstances, 
it was not necessary that the money should have been counted out 
and physically tendered him. 

Outside of the issues made in the pleading's, his final contention 
is that when he went to the bank in New York in October, 1888, he 
expressed a willingness to its cashier, or other officer, to accept from 
the bank the principal of his bonds, and to withhold the coupons 
of interest unless the bank would pay thereon up to July, 1888; 
thereupon he had the bonds protested. As shown by the deposi- 
tion of the bank officer, and as the plaintiff unquestionably under- 
stood it, this refusal of the bank to pay the bonds without the cou- 
pons waB based solely upon the ground that it had no power of 
attorney from the county to pay one without the other. In other 
words, it was not authorized to halve or subdivide its agency by 
taking up one and leaving the other outstanding. Of course, if it 
could be regarded as a demand on the defendant, the case in this 
particular would stand differently had the coupons represented 
other bonds than those held by the plaintiff. But the coupons 
belonged to the bonds owned by the plaintiff. It would be the 
merest jugglery to say that, by severing the coupons from the bonds 
held by the plaintiff, he acquired any greater right than if they had 
remained physically attached to the bond. The coupons, though 
detached from the bond, represented the interest thereon, and, as 
such, were an integral part of the bond, as much so in the plaintiff's 
hands as if written in the face of the bond. Howard v. Bates Co., 43 
Fed. 270. A reference to some well-settled principles of law and 
pleading will demonstrate that the plaintiff's contention in this con- 
nection is most lame. Where a note is made payable at a desig- 
nated place, it is the duty of the payor to be in readiness at the 
designated time and place to meet the debt, and it is the duty of the 
payee to have his note at the designated place so it may be paid. 
If the payor be so ready with the money, and the payee fail to 
present his note, the payor may plead the fact as he would a tender; 
and when sued he may bring the money into court, not to defeat the 
action, but in bar of interest and costs. Then, to avoid such plea* 
the plaintiff may reply and prove a subsequent demand and refusal. 
But the demand, to be available to the plaintiff, must be of the pre- 
cise sum tendered. The plaintiff in this case did not demand the 
precise sum in effect tendered on the 1st day of September, 1887, 
but demanded more. But his replication in this case is wholly in- 
sufficient to let in the proof, if any there T iad been, in avoidance of 
the plea of tender. His replication is simply a general denial, — a 
tender of the general issue, — which puts in issue only the fact of 
the defendant being in readiness to pay the money at the designated 
bank, September 1, 18S7; whereas the rule of pleading is that he 
should plead the facts constituting the avoidance. Berthold v. 
Reyburn, 37 Mo. 580; Mahan v. Waters, GO Mo. 1G7. Again, the 
demand, when made, must be of the debtor. "A tender may be 
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made by an agent, op to an agent, where he is authorized to receive 
the money; but a demand ought to be made personally of the 
debtor, in order that he may have an opportunity of paying the 
money demanded." Berthold v. Reyburn, 37 Mo. 597, and citations. 
This the plaintiff never did. The defendant's evidence is that it 
was at all times ready and willing to discharge the plaintiff's bonds 
and coupons at any time from the 1st day of September, 1887, either 
at said bank, or at its county treasurer's office; and it has kept on 
deposit in this court, since it made answer in this suit, the sum to 
make good said tender. Had the plaintiff, when the bank at New 
York declined to pay him the money, unless he would accept the 
principal and interest up to September 1, 1887, and surrender his 
bonds and coupons, then gone to the county court with his demand, 
it is not improbable that the whole matter could then have been 
amicably adjusted, and this vexatious litigation avoided. Believ- 
ing that the justice and the merits of the case are with the defend- 
ant, I find the issues accordingly far the defendant. Judgment will 
go for plaintiff for the principal and interest on bonds to September 
1, 1887, costs adjudged against plaintiff. 



KILPATRICK v. HALEY. 
(Circuit Court of Appeals, Eighth Circuit February 4, 1895.) 

No. 490. 

1. Mohtoages— Acquisition by Owner of Equity— Merger. 

One D. purchased the furniture of an hotel, upon which there were two 
chattel mortgages, which D. assumed and agreed to pay. D. after- 
wards sold the furniture to H., subject to the chattel mortgages. H. 
caused the first mortgage to be bought in by one P., with money fur- 
nished by H., and to be foreclosed, H. buying the property, and there- 
after claiming to hold It discharged from the second mortgage. Held, 
that inasmuch as the mortgages were treated as part of the consideration 
in the contract of sale between D. and H!, the first mortgage was in legal 
effect satisfied when H. purchased it through his agent, and he was not 
thereafter entitled to assert it as a subsisting lien upon the furniture. 

2. Chattel Mortgage— Seizing Property— Bkeach of the Peace. 

A clause in a chattel mortgage providing that upon breach of condition, 
etc., it shall be lawful for the mortgagee to take immediate and full 
possession of the mortgaged goods, does not authorize the mortgagee 
to commit a breach of the peace in obtaining possession of such goods, 
nor to seize the same by violence. 
8. Principal and Agent— Trespass— Punitive Damages. 

Where, in carrying out the Instructions of his principal, an agent com- 
mits a trespass, with circumstances of wanton and reckless violence, and 
the principal afterwards accepts and retains the fruits of such trespass, 
with knowledge of the manner in which they have been obtained, punitive 
damages may properly be awarded in an action against the principal. 

In Error to the Circuit Court of the United States for the District 
of Colorado. 

This was an action which was brought by Ora Haley, the defendant in 
error, against James G. Kilpatrick, the plaintiff in error, for forcibly enter- 
ing the St Cloud Hotel, in the city of Denver, which belonged at the time 
to Haley, and for unlawfully removing therefrom, and converting to his 
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own use, a large quantity of hotel furniture' which was at the time In 
Haley's possession. The facts out of which the controversy arises are as 
follows: The hotel in question and the furniture therein originally be- 
longed to George W. Beckley. On the 18th of February, 1892, Beckley exe- 
cuted a chattel mortgage, in favor of J. R. Reed, on the furniture in the 
hotel, to secure the payment of two promissory notes, one in the sum of $1,500, 
due four months after date, and one for $500, due six months after date, 
both of them being dated February 18, 1802. On the same day Beckley exe- 
cuted a junior or second chattel mortgage on the same furniture, in favor 
of James G. Kilpatrick, to secure the payment of a note in the sum of $878, 
which was due on the 2d day of November, 1892. On the 24th day of Feb- 
ruary, 1892, Beckley sold and conveyed the St Cloud Hotel, and all of the 
furniture therein, to Emily A. Dickson. The bill of sale of the furniture which 
was executed by Beckley contained the following provision: "This bill of 
sale is made subject to, and the warranty below excepts, two certain chattel 
mortgages on said goods, given to secure two promissory notes, one for $2,000. 
and one for $878; and, as part of the consideration above specified, the 
second party, by the acceptance of these presents, hereby assumes and agrees 
to pay said notes, together with the interest thereon." This clause of the 
bill of sale referred to the two chattel mortgages heretofore mentioned in 
favor of Reed and Kilpatrick. On the 25th of May, 1892, Ora Haley, the de- 
fendant in error, entered into an agreement with Mrs. Dickson for the pur- 
chase of said hotel and the furniture therein. The agreement between Haley 
and Mrs. Dickson provided that Haley, the purchaser, should take the hotel, 
"and all the furniture, fixtures, and household goods contained therein, sub- 
ject to four obligations, to wit, one deed of trust in the sum of twelve thou- 
sand dollars, one of five thousand dollars, one of twenty-five hundred dollars 
(on the realty), and a chattel mortgage on the furniture in the sum of twenty- 
six hundred and twenty-five dollars, and subject to the paid-up lease to pres- 
ent tenant and occupant until and up to the first day of August, 1892; said 
party of the second part [Haley] agreeing to assume all interest as now shown 
by holders of the certain mortgage and three deeds of trust, and insurance 
policy thereon." The chattel mortgage on the furniture In the sum of $2,625, 
which was referred to in the foregoing clause of the agreement was under- 
stood to be the two chattel mortgages in favor of Reed and Kilpatrick here- 
tofore mentioned, on which the amount then due was $2,625. On the 27th day 
of July, 1892, the mortgage in favor of Reed was purchased by John H. 
Farrar, with money that had been furnished for that purpose by Haley. 
Farrar then went through the form of miaking a private sale of the mort- 
gaged property to Haley, pursuant to a power of sale contained in the mort- 
gage. Having thus acquired the first chattel mortgage, and a title thereunder, 
by virtue of the sale made by Fdrrar, Haley immediately took possession of 
the St. Cloud Hotel and the furniture, and was in the peaceable possession 
of the same on the 4th day of August, 1892. The evidence tends to show that 
on the last-mentioned day Kilpatrick, the plaintiff in error, forcibly entered 
the St. Oloud Hotel, and, by means of his servants and agents, seized and re- 
moved nearly all of the furniture in the hotel, and converted the same to his 
own use. On the trial in the circuit court Haley recovered a judgment against 
Kilpatrick, for the wrong and injury complained of, in the sum of $3,945. To 
reverse that judgment, the defendant below sued out the present writ of error. 

Thomas H. Hood, for plaintiff in error. 

W. T. Hughes filed brief for defendant in error. 

Before CALDWELL, SANBORN, and THAYER, Circuit Judges. 

THAYER, Circuit Judge, after stating the case as above, deliv- 
ered the opinion of the court. 

The first question presented for consideration is whether the 
sale of the first chattel mortgage on the hotel furniture by Reed 
to Haley, after the latter had purchased the hotel furniture 
subject to the mortgages thereon, operated to extinguish the 
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first incumbrance. The plaintiff in error requested the court to 
instruct the jury "that the purchase of the Reed mortgage* by 
Farrar, as Haley's agent, and with Haley's money, under the 
terms of the contract with Mrs. Dickson, extinguished or paid 
the first or Reed mortgage, and Mr. Kilpatrick's mortgage there- 
upon became a first lien upon the property." The circuit court 
declined to give the instruction, but charged the jury, in lieu 
thereof, that the purchase of the first mortgage by Haley did not 
extinguish it; that Haley had the right to acquire it by purchase, 
and assert it as an existing lien against Kilpatrick, the owner of 
the second mortgage. This is the first alleged error that deserves 
notice. It has been held in a number of well-considered cases, and 
the doctrine is well established, that the lien of a mortgage or other 
incumbrance will be regarded as extinguished whenever such incum- 
brance is purchased, and becomes the property of a person who 
has theretofore bought the mortgaged property, and has agreed 
with his vendor to assume or discharge the incumbrances existing 
thereon. It is very generally held that, when the purchaser of an 
equity of redemption agrees with his vendor to assume and dis- 
charge outstanding incumbrances upon the property, the effect of 
such an agreement is to make the mortgaged property a primary 
fund for the payment of the liens existing thereon. From the fact 
that the mortgaged property thus becomes a primary fund for the 
payment of incumbrances, it follows that if the purchaser of an 
equity of redemption, who has agreed to assume an outstanding 
mortgage on the property, subsequently acquires the mortgage, 
and takes an assignment thereof, it will thereafter be treated as 
paid and extinguished; it also follows that, if the mortgagor is 
subsequently compelled to pay the mt.tgage, he becomes subro- 
gated to all of the rights of the mortgagee, and may proceed to 
enforce the incumbrance against the mortgaged property either 
in the hands of his vendee or in the hands of a purchaser from his 
vendee. Russell v. Pistor, 7 N. Y. 171; Kneeland v. Moore, 138 
Mass. 198; Goodyear v. Goodyear, 72 Iowa, 329, 33 N. W. 142; Burn- 
ham v. Dorr, 72 Me. 198; Winans v. Wilkie, 41 Mich. 264, 1 N. W. 
1049; Frey v. Vanderhoof, 15 Wis. 396. It may be conceded that 
an agreement by the purchaser of an equity of redemption in mort- 
gaged property to take the property subject to an existing incum- 
brance differs essentially from an agreement to assume or discharge 
the incumbrance. An agreement of the former kind does not 
render the purchaser personally liable either to the mortgagor or 
to the holder of the incumbrance for the payment of the mortgage 
debt; it gives him an option either to discharge the incumbrance, 
and thus preserve the estate, or to abandon the mortgaged property 
to the incumbrancer. But it does not follow as a necessary con- 
sequence that one who purchases property subject to a mortgage, 
without expressly agreeing to assume or pay the same, is for that 
reason at liberty, under all circumstances, to acquire the mortgage, 
and thereafter assert it as an existing lien against the mortgagor, 
or other persons who have an interest in the mortgaged property. 
On the contrary, it has been held in several well-considered cases 
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that where one buys property subject to an existing incumbrance, 
which is specified in the conveyance, the incumbrance will be under- 
stood as forming a part of the consideration for the conveyance, 
and, if the purchaser of the equity of redemption subsequently 
acquires the incumbrance, it will be treated as paid. 

In the case of Drury v. Holden, 121 111. 130, 13 N. E. 547, the facts 
were these: Daggett, in exchange for unincumbered property, con- 
veyed to Drury other property of the estimated value of $ 10,000, 
which was subject to two incumbrances, one for $19,600, and one 
for f 6,500. Subsequently, Drury procured a third party to bay the 
incumbrance for $6,500, with money which had been furnished by 
Drury. In a suit brought by such third party to foreclose the 
mortgage, a decree of foreclosure was entered, and Drury purchased 
the property at such foreclosure sale for the sum of $1,000. It was 
held that the sale thus made was void, and conveyed no title, be- 
cause the outstanding incumbrance was paid and extinguished 
when it was purchased by a third party for Drury's benefit The 
court said: 

"It Is well established that when a party purchases premises which are 
incumbered to secure the payment of an indebtedness, and assumes the 
payment of the indebtedness as a part of the purchase money, the premises 
purchased are, in his hands, a primary fund for the payment of the debt, 
and it is his duty to pay it. Lilly v. Palmer, 51 111. 331; Russell v. Tistor, 
7 N. Y. 171. And the rule is the same, although there be no assumption of 
payment of the indebtedness, if the purchase be made expressly subject 
to the Incumbrance, and the amount of the indebtedness thereby secured 
is included in and ' forms a part of the consideration of the conveyance. 
Lilly v. Palmer, supra; Comstock v. Hitt, 37 111. 542; Fowler v. Fay, 02 
III. 375; Russell v. Pistor, supra; Ferris v. Crawford, 2 Denio, 298." 

In the case of Guernsey v. Kendall, 55 Vt 201, 204, the facts were 
as follows: Guernsey bought a farm subject to the incumbrance 
of four mortgages. The defendant, Kendall, owned the second and 
fourth of these mortgages, and subsequently acquired the first 
mortgage. The plaintiff, Guernsey, purchased the third mortgage. 
He subsequently acquired the first and second mortgages, which 
were owned by the defendant, and, having acquired the same, he 
thereafter filed a bill against the defendant to compel her to pay 
the first and second mortgages. In default of such payment, he 
prayed for a decree of foreclosure, and that the mortgaged prem- 
ises might be sold discharged from the lien of the fourth mortgage, 
which was still owned by the defendant The bill was dismissed. 
The court said : 

"If the mortgagor had paid the incumbrances which were paid by the 
orator [Guernsey], It would have been the payment of his own debts, which 
he was obliged to pay to relieve his estate. The orator, by the purchase of 
the equity of redemption, acquired the estate of the mortgagor. He 
had no greater estate to convey than the right to pay off the incumbrances 
then resting upon the premises, and by so doing his grantee would become 
the owner of the estate. In the absence of an agreement to pay incum- 
brances, it is optional with the grantee of an equity of redemption to 
pay them or not. If he would preserve his estate in the premises upon 
which the incumbrances rest, he must pay them. He may give up the 
property In satisfaction of the liens upon It He cannot, by the payment 
of a part of the incumbrances, be subrogated to the rights of the incum- 
brancers whose debts he has paid, and by such subrogation defeat the liens 
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of other Incumbrancers whose rights are prior in time to his conveyance 
of the equity of redemption. The mortgaged premises remained a security 
for the debts which the mortgages were given to secure, after the equity 
of redemption had been conveyed to the orator, the same as before. And, 
inasmuch as the orator has only the interest which the mortgagor had in 
the mortgaged premises, it is difficult to see how he can be subrogated to 
any rights that the mortgagor could not have been subrogated to. One 
who purchases an equity of redemption by a deed without covenants takes 
the estate charged with the payment of mortgage debts, and it is pre- 
sumed, in the absence of any special contract, that the amount paid or 
agreed to be paid was the .price of the property purchased, less the amount 
of the mortgages, and it would be for the purchaser, and not the seller, to 
discharge the incumbrances. * * * The orator alleges that he bought said 
premises subject to said incumbrances, and it was held in Sweetser v. Jones, 
35 Vt. 317, that, where one purchases land expressly subject to a mortgage, 
the land conveyed is as effectually charged with the incumbrance of the 
mortgage debt as if the purchaser had expressly assumed the payment of 
the debt, or had himself made a mortgage of the land to secure it." 

In the case of Byington v. Fountain, 61 Iowa, 512, 14 N. W. 220, 
and 1G N. W. 534, a person purchased land subject to the incum- 
brance of two mortgages. He afterwards bought in and took an 
assignment of the senior mortgage. It was held that the purchase 
thus made operated to extinguish the first mortgage, and advanced 
the second mortgage to the dignity of a first lien- The court said: 

"When the plaintiff succeeded to the rights of Paddock in this land, he 
took it Just as it was held by Paddock,— burdened with the payment of 
both mortgages. As between the plaintiff and the Amana Society and 
Boa! and Clark [the two mortgagees], it was the duty of plaintiff to pay 
off both mortgages out of the land. When the plaintiff procured an as- 
signment from the Amana Society of the notes and mortgages, this at 
once operated as an extinguishment of the mortgage. The mortgage came 
into possession of the party who was under obligation to pay it, at least to 
the extent of the value of the mortgaged land, and, the same party thus 
becoming creditor and debtor, the debt was extinguished." 

In Twichell v. Mears, 8 Biss. 211, Fed. Cas. No. 14,286, it was said: 

"The rule is probably, as contended for by the defendant's counsel, that the 
purchase of an equity of redemption from a mortgagor of real estate does not 
make the purchaser personally liable to the mortgagee, but where the pay- 
ment of an outstanding incumbrance, created by the grantor, constitutes part 
of the purchase money, the law Implies an undertaking by the purchaser to 
pay it, and the mortgagee may recover in assumpsit The legal effect* of the 
transaction is to leave the portion of the purchase money represented by the 
incumbrance in the hands of the purchaser for the purpose of paying the in- 
cumbrance, and, the promise being made for the benefit of the holder of the 
incumbrance, he may maintain an action to enforce It. Burr v. Beers, 24 
N.-Y. 178; Comstock v. Hitt, 37 111. 542; Garnsey v. Rogers, 47 N. Y. 234; 
Thompson v. Thompson, 4 Ohio St. 333." 

It has also been held that if the purchaser at an execution sale of 
a mortgagor's equity of redemption subsequently purchases the 
mortgage on the land, and takes an assignment thereof, the mortgage 
indebtedness is thereby extinguished, and that one who purchases a 
mortgage under such circumstances cannot enforce the payment 
thereof out of other property of the mortgagor. Bank v. Burns, 87 
Pa. St. 49L See, also, to the same effect, Bunch v. Grave, 111 Ind. 
351, 12 N. E. 514, 

In view of the foregoing authorities, we are constrained to hold 
that the purchase by Haley of the first chattel mortgage had the 
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effect of discharging that incumbrance upon the hotel furniture. 
Mrs. Dickson had agreed to assume and pay both of the chattel 
mortgages on the furniture when she acquired it by purchase from 
Beckley, the original mortgagor. In the contract between herself 
and Haley, the two chattel mortgages were described as existing 
incumbrances upon the property, and her vendee agreed to take the 
property subject to said incumbrances. Considering the circum- 
stances under which the trade was made, it admits of no doubt, we 
think, that the amount of these mortgages figured as a part of the 
consideration in the trade between Haley and Mrs. Dickson. She 
received in exchange for the mortgaged property only so much as 
it was estimated to be worth over and above the amount of the 
mortgage indebtedness, on the evident assumption that her vendee 
would protect her from liability on the chattel mortgages, to the 
extent, at least, of the value of the mortgaged property. The prop- 
erty thus became a primary fund in Haley's hands for the payment 
of the mortgages, and it was his duty to devote it to that use so long 
as he continued to own and control the property. He certainly had 
no right to buy in the senior outstanding mortgage and use it as an 
instrument either to defeat the payment of the junior mortgage or to 
cast the burden of paying that mortgage upon his vendor. The evi- 
dence seems to indicate that his purpose in purchasing the first 
chattel mortgage was to acquire the mortgaged property at a low 
price by a sale made thereunder, and by this means to defeat the lien 
of the second chattel mortgage, which was then held by Kilpatrick, 
the plaintiff in error. The necessary result of such proceeding 
would have been to impose on Mrs. Dickson, his vendor, the burden 
of paying the second incumbrance, notwithstanding his express 
agreement with her to take the property charged with and subject to 
the lien of both incumbrances. Such conduct on the part of the 
defendant in error was clearly inconsistent with the duty that he 
owed to his vendor to protect her, as far as possible, from liability 
on the mortgages, by applying the property, so far as it would extend, 
to the payment of both incumbrances. For these reasons, we con- 
clude, as hereinbefore stated, that the first chattel mortgage was in 
legal effect satisfied when Haley elected to purchase the same, and 
that he was not thereafter entitled to assert it as a subsisting lien 
upon the hotel furniture. 

The mortgage executed by Beckley in favor of Kilpatrick con- 
tained a provision that: 

"If the said goods and chattels, or any part thereof, should be attached, or 
claimed by any other person or persons, at any time before payment, or if 
the said party of the first part [Beckley] shall attempt to sell or remove the 
same without the authority or permission of the said party of the second part, 
in writing expressed, then it shall and may be lawful for the said party of 
the second part [Kilpatrick], or assigns, to take immediate and fuU posses- 
sion of the whole of said goods and chattels to his own use, and sell the same 
for the best price that can be obtained, and, out of the money arising there- 
from, to pay said note and all charges touching the same. * * *" 

It is claimed by the plaintiff in error that because of the sale of 
the goods and chattels by Beckley to Mrs. Dickson, and by her to 
Haley> without Kilpatrick's written consent, a default was created 
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which, under the aforesaid provision of the mortgage, authorized 
Kilpatrick to enter the St. Cloud Hotel without Haley's consent and 
forcibly take and carry away the mortgaged property. This propo- 
sition was embodied in substance in an instruction which the court 
declined to give, and the refusal of that instruction is assigned for 
error. The instruction, as we think, was properly refused. The 
clause of the mortgage above quoted did not authorize the mortgagee 
to force an entrance into the hotel where the property was situated, 
seize the property, and wrest it from the custody of those who were 
then in the peaceable possession of the same. In other words, the 
mortgage did not authorize the mortgagee to commit a breach of the 
peace in obtaining control of the mortgaged property, even though 
the conditions of the mortgage had been broken, and a default had 
thereby been created. It simply gave the mortgagee a license to 
enter upon the premises where the property was situated, and to 
remove the property therefrom in a peaceable manner. It was not 
competent for the parties to authorize the use of force and violence, 
either in obtaining possession of the property or in removing it from 
the hotel, and it will not be presumed that the mortgagor and mort- 
gagee intended to make such an agreement Inasmuch, then, as 
all of the testimony tended to show that the mortgaged property 
was, in fact, taken and removed from the St Cloud Hotel under cir- 
cumstances that amounted to a breach of the peace, we think that 
the court properly declined to give the foregoing instruction. We 
are furthermore of the opinion that, in forcibly seizing and removing 
the property from the hotel, Kilpatrick was guilty of a trespass 
which renders him liable for whatever damage was occasioned by the 
wrongful act in question, even though it be conceded that at the time 
of the seizure he had a superior lien upon the mortgaged property. 

The only remaining question which it seems necessary to consider 
at this time is whether the case was one which warranted the assess- 
ment of punitive damages. It is insisted in behalf of the defendant 
below that there was no evidence to warrant the allowance of such 
damages, and that the circuit court erred in saying to the jury, in 
substance, that they might, in the exercise of their best judgment 
and discretion, award punitive damages, if they believed that the 
wrongful act was done with "an intent to wantonly inflict injury 
upon the plaintiff." Enough has already been said of the manner in 
which the mortgaged chattels were taken and carried away to 
demonstrate that the defendant was clearly guilty of a trespass. 
But, in this connection, and for the purpose of showing the exact 
circumstances under which the wrong complained of was committed, 
it will be well to quote the following passage from the testimony of 
one of the plaintiffs witnesses, who was in charge of the hotel when 
the furniture was taken. He says: 

**The next morning, the morning of the 5th, I woke up early, and when I got 
up I found Beckley in the haU in his shirt sleeves, at the front door, and I found 
Hinckley with his undershirt and pants on. I looked through the window, 
and saw Turner's vans there again. Hinckley demanded the door to be 
opened. We had both doors locked. He went to a window, and opened the 
.window, and he got a ladder,— a short ladder. I went to the window, too, 
and. protested, and told them they came in on their own peril; and he brought 
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In through the window the van men and a man named Richards. I heard 
him ask Richards for his six-shooter. Richards was then on* the ladder. 
When they got on the inside, I stood in front of the front door, and Hinckley 
shoved me to one side, and said to me: 'You son of a bitch, if you don't keep 
your hands off this thing I will pump you full of cold lead. I will have this 
house If I have to burn it/ They held me by force, and went to the front 
door, broke the lock, opened the door, and loaded the rest of the furniture, 
except the three rooms." 

Hinckley, the man referred to in the foregoing excerpt from the 
testimony, was an agent of the defendant, who had been sent by him 
to the hotel for the express purpose of taking and removing the 
furniture from the hotel to the defendant's warehouse. After the 
furniture was seized and removed, the defendant received, retained, 
and appropriated it to his own use, with knowledge of the manner 
in which it had been obtained, thereby ratifying what had been done 
in his name and in his behalf, even if he did not originally authorize 
the use of force and violence. We think there was evidence from 
which the jury might legitimately infer that the defendant intended 
to assert his alleged right to the property in controversy by force 
and arms, without reference to consequences or the legal rights of 
others. The conduct of the person sent to seize the property was 
reckless, wanton, and unlawful, and the acts of that person he has 
approved and adopted by receiving and retaining the property with 
full knowledge of the manner in which it had been obtained. Under 
the circumstances, the circuit court left the jury at liberty to assess 
exemplary damages, if they thought proper, telling them, in sub- 
stance, that they were to exercise their best judgment as- to whether 
the case was one which warranted the allowance of such damages. 
In so doing, we think that no error was committed by the trial court. 

It follows from the preceding discussion that the circuit court 
erred in instructing the jury that the plaintiff was entitled to re- 
cover the value of the mortgaged chattels which were taken from 
the hotel, to the amount of the first chattel mortgage thereon, and 
the accrued interest, if the property was worth that amount We 
are of the opinion, for the reasons heretofore stated, that the first 
chattel mortgage should have been treated as paid and extinguished 
when it was acquired by the plaintiff. This view of the case entitled 
the plaintiff to recover, on account of the wrongful taking of the 
mortgaged property, whatever sum it was worth, over and above the 
amount of thejsecond chattel mortgage, which was owned by the de- 
fendant, and such exemplary damages, if any, as the jury saw fit to 
award. The existing judgment is therefore reversed, and the cause 
is remanded, with directions to grant a new trial. 



SAFETY INSULATED WIRE & CABLE CO. V. MAYOR AND CITY 
COUNCIL OF BALTIMORE. 

(Circuit Court of Appeals, Fourth Circuit February 5, 1805.) 

No. 112. 

L Municipal Corporations— Power to Contract. 

Cities and towns, as municipal corporations, possess a double character, 
—the one governmental, legislative, or public; the other proprietary or 
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private. In the former such a corporation is made, by the state, one of 
its instruments for the exercise of certain political powers, which cannot 
be controlled or embarrassed by any contract of the corporation; but 
in its proprietary or private character powers are conferred for the private 
advantage of the particular corporation, and, as to such powers, and con- 
tracts made thereunder, such corporations are to be regarded as private 
corporations. 

3. Same. 

In the exercise of its governmertal powers, a municipal corporation has 
a discretion as to the time and manner of making improvements, etc., 
but when such discretion has been exercised the duty becomes purely min- 
isterial, and contracts made in reference to the carrying out of such im- 
provements* etc., cannot be revoked at the will of such corporation. 

& Same— Attempt to Revoke. 

The city of B. passed an ordinance directing certain officials to adver- 
tise for proposals for furnishing cables, conduits, etc., and placing the 
police and fire alarm telegraph wires belonging to the city under ground, 
and, after deciding upon the best cables, etc., to award a contract for 
furnishing the same and doing the work. Said officials, after due ad- 
vertisement, accepted the proposal of the S. Co. That company, two days 
later, declared itself ready to begin work, but on the same day was noti- 
fied that the acceptance of its proposal had been reconsidered because of 
an opluion of the city solicitor that the ordinance authorizing it was de- 
fective in certain matters of detail. Hdd* that such attempted revocation 
of the assent of the city was no defense to an action by the S. Co. on the 
contract 

4. Damages— Loss of Profits. 

Held, further, that, though profits on such contract could not be recov- 
ered unless shown to be the direct and immediate fruits of the contract, 
the S. Co. should not be excluded from making such proof as it could as 
to loss of profits, though It had not actually entered upon the performance 
of the contract, or expended any money thereon. 

In Error to the Circuit Court of the United States for the Dis- 
trict of Maryland. 

This was an action by the Safety Insulated Wire & Cable Com- 
pany against the mayor and city council of Baltimore to recover 
damages for the failure of the city to perform a contract with the 
plaintiff. The circuit court gave judgment for the defendant. 
Plaintiff brings error. 

Wm. Pinkney Whyte (Morrill H. Packard, appearing in brief), 
for plaintiff in error. 
Thomas G. Hayes, for defendant in error. 

Before GOFP and SIMONTON, Circuit Judges, and BEAWLEY, 
District Judge. 

SIMONTON, Circuit Judge. This case comes up by writ of error 
to the circuit court of the United States for the district of Mary- 
land. The city of Baltimore, by authority of an act of the legis- 
lature and a vote of the people, was authorized to issue a loan 
of f6,000,000 for certain specified purposes, among them "the lay- 
ing of conduits for telegraph and other wires." The apportion- 
ment of the sum obtained from this loan was left with the city 
council of Baltimore. Exorcising this discretion, the mayor and 
city council, October 7, 1892, set apart |250,000 of the loan fop 
constructing conduits for underground wires in Baltimore as may 
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hereafter be directed by ordinances of the mayor and city council 
of Baltimore. Ordinance 100, 1891-92. By chapter 200, ActB 1892, 
of the state of Maryland, the mayor and city council of Baltimore 
were authorized — 

•'To provide a series of conduits under the streets, lanes and alleys of the city 
or any part or parts thereof for the use of telephone, telegraph, electric-light 
and other wires, either by constructing such conduits themselves or by author* 
izing their construction by any person or corporation upon such tenms as 
may be agreed upon, and to provide for the appointment of an electrical 
commission, with such powers and duties as the said mayor and city council 
may deem necessary or appropriate for carrying out the purposes of this act; 
and to require all such wires or any part or parts thereof and the poles carry- 
ing the same to be removed from the surface of the streets, lanes and al- 
leys of said city or any part or parts thereof and to require such wires to be 
placed in such conduits, all under such penalty as they may prescribe, and 
to prescribe and establish reasonable rentals to be paid by any company or 
person using any of said conduits by whomsoever the same may be con- 
structed for the use thereof, and to provide for the collection of said rentals 
in addition to the ordinary processes by such summary methods as they may 
deem appropriate." 

The city of Baltimore itself had a system of telegraph and tele- 
phone wires carried on poles in said city, used exclusively by the 
city for the use of the police and fire departments, respectively. 
At the time of the passage of the ordinance of 1893 next mentioned, 
out of which this case arose, the city of Baltimore had given to 
the Chesapeake & Potomac Telephone Company the privilege of 
constructing conduits for its wires under the streets, lanes, and 
alleys of the city, reserving to the city the right to use the con- 
duits and subways of that company for its own wires without cost 
to the municipality. Under these circumstances the mayor and 
city council of Baltimore, on 1st May, 1S93, passed an ordinance 
No. 106. The title of the ordinance is "An ordinance to place 
the wires of the police and fire alarm telegraph and police patrol 
systems under ground." It puts the matter in charge of the board 
of fire commissioners and the superintendent of the police and 
fire alarm telegraph, and authorizes and directs them to advertise 
for proposals to furnish cables, conduits, and trenching, separately 
or as a whole, when it may be necessary. It directs that the sub- 
ways and conduits of the Chesapeake & Potomac Telephone Com- 
pany be used, as far as practicable, under the right reserved to the 
city to place therein the wires of the police and fire alarm tele- 
graph and police patrol telegraph. It empowers them, after de- 
ciding upon the cable or cables best in their judgment, to award 
the contract to the lowest responsible bidder or bidders. It ap- 
propriates for this work $100,000 of the $250,000 "set apart for 
laying conduits for underground wires" in the ordinance distrib- 
uting the $6,000,000 loan. The board of fire commissioners and 
the superintendent of the police and fire alarm telegraph, acting 
under this ordinance, advertised for bidders to do this work. The 
Safety Insulated Wire & Cable Company put in a bid for $97,985, 
and it was accepted on 28th June, 1893. On 30th June, 1893, 
this company declared itself ready to begin and conclude the work. 
On the same day it was informed by the board of fire commissioners 
And the superintendent of the police and (ire alarm telegraph, by a 
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secretary, that the vote awarding the contract to the Safety Insu- 
lated Wire & Cable Company was reconsidered, for that the ordi- 
nance authorizing the same is defective and void for indefiniteness, 
as declared by the opinion of the city solicitor; The Safety Insulated 
Wire & Cable Company made no further progress in the work, but it 
brought its action in the circuit court of the United States for the 
district of Maryland against the mayor and city council of Balti- 
more for the breach of contract. The defendant interposed a 
special plea to the declaration. This plea, in effect, is that under 
the advice of the city solicitor the board of fire commissioners and 
the superintendent of the police and fire alarm telegraph reconsid- 
ered their action accepting the bid of plaintiff, and so notified it, 
and that the city council subsequently repealed the ordinance of 
May 1, 1893, under which the contract was given out, concluding 
with the averment that it appears by the bill of particulars filed 
with the declaration, plaintiff had done no work under the bid 
which had been accepted by the defendant, and had incurred no 
expense whatever under said bid so accepted. The plaintiff de- 
murred to the plea. The cause was heard on the demurrer, and it 
was overruled. Thereupon plaintiff excepted, and the case comes 
here on the assignments of errors. 

The assignment of error relied upon by appellant is the third. 
The court was in error in not discriminating between the acts of 
the municipal corporation when acting in its governmental capac- 
ity and when acting as a property holder, and putting contracts 
made in these different capacities uppn the same level of liability 
for nonperformance. That this contract was made by the corpo- 
ration through its lawful agents, and within the scope of its powers, 
is not denied. The position taken by the defendant is that the 
city council, in passing this ordinance advertising for bids, accept- 
ing this bid, and engaging in this work, acted in its governmental 
capacity, and that no contract so made is irrevocable. It seems 
to be a contradiction in terms to speak of a contract revocable at 
the will of one of the contracting parties. Be this as.it may, mu- 
nicipal corporations, confining the term to cities and towns, possess 
a double character, — the one governmental, legislative, or public; 
the other in a sense proprietary or private. In its governmental 
or public character, the corporation is made by the state one of its 
instruments, the local depositary of certain limited and prescribed 
political powers to be exercised for the public good on behalf of the 
state, and not for itself. These legislative or governmental powers 
they cannot cede away or control or embarrass by any contract 
disabling them from performing their public duties. Western Sav- 
ing Fund Soc. v. City of Philadelphia, 31 Pa. St 182. Such con- 
tracts necessarily are void ab initio. They are not within the scope 
of the powers of the corporation. But in its proprietary or pri- 
vate character the powers are conferred on the municipal corpora- 
tion, not from considerations connected with the government of 
the state at large, but for the private advantage of the particular 
corporation as a distinct legal personality. As to such powers,, 
and as to the property acquired thereunder and contracts made 
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with reference thereto, the corporation is to be regarded qnoad 
hoc a private corporation. Judge Dillon, in whose valuable work 
on Municipal Corporations these principles are discussed, further 
illustrates the peculiar character of these municipal bodies in 
these words: 

"One reason given for the distinction (between municipal and quasi cor- 
porations) is that, with respect to local or municipal powers proper (as dis- 
tinguished from those conferred on the municipality as a mere agent of the 
state), the inhabitants are to be regarded as having been clothed with them at 
their request, and for their peculiar and special advantage, and that as to 
such powers and the duties springing out of them the corporation has a pri- 
vate character, and is liable on the like principles, and generally to the same 
extent, as a private corporation." Dill. Mun. Corp. § 26. 

The city of Baltimore owned certain telegraph and telephone 
lines, giving greater efficiency and convenience to its police and 
fire departments. They were above ground, on poles. They were 
liable to constant injury and interruption from fires, gales, and 
other causes. For their better preservation, the city determined 
to put them under ground in conduits, and made this contract for 
that purpose. The contract was for the private advantage of the 
city as a legal personality, distinct ffom considerations connected 
with the government of the state at large; and with reference to 
this contract the city must be regarded quoad hoc a private cor- 
poration. 

There is another point of view. In its governmental or legis : 
lative capacity a municipal corporation is invested with discretion- 
ary powers. It has a discretion as to the time and manner of 
making corporate improvements, grading streets, making sewers, 
drains, vaults, etc. The courts cannot control this discretion. 
But when this discretion has been exercised, and the public im- 
provements determined upon, and a contract made relative thereto, 
the legislative function has been exhausted, and the duty has be- 
come purely ministerial. Dill. Mun. Corp. § 049; Weightman v. 
Washington, 1 Black, 49. But, apart from and above all this, the 
obligation of a contract made between parties competent to con- 
tract cannot be impaired gt the option of one of the contracting 
parties. This doctrine controls whether the party to the contract 
be a sovereign state or an humble individual. It has been enforced 
against the action of states when the subject-matter of the con- 
tract was the exercise of the highest governmental and legislative 
powers, — the granting of a franchise. It has perpetuated an ex- 
emption from the power of taxation when such exemption has been 
the consideration for the contract between the sovereign and the 
citizen. And municipal corporations, mere creatures and agents 
of the sovereign, are not exempted from the operation of the rule. 
"Upon authorized contracts within the scope of the charter powers 
of the corporation, and duly made by the proper officers and agents, 
they are liable in the same manner and to the same extent as pri- 
vate corporations." Dill. Mun. Corp. § 935. It is true that when, 
in the contract entered into, it appears that its execution will in* 
terfere with the duties of the municipal corporation in preserv- 
ing the public health and morals of the city, or will create a nui- 
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sance, the coloration can refuse to go on with the contract Brick 
Presbyterian Church v. City, of New York, 5 Cow. 540. Even, how- 
ever, in that case, it must reimburse the contractor for all outlay 
made under the contract (Rittenhouse v. Mayor, etc., of Baltimore, 
25 Md. 336), and for all damages not speculative or too remote 
(Masterton v. Mayor, 7 Hill, 62; U. S. v. Behan, 110 U. S. 344, 4 
Sup. Ct 81). 

There is nothing in the opinion of the city solicitor, introduced 
in and made a part of the plea, which claims or intimates that this 
contract is One into which the city could not enter. It does not 
interfere with the public health or morals. It does not create a 
•nuisance. It is not in disregard of a public trust. It does not 
limit the legislative discretion of the city council. It simply pro- 
vides for the construction of works, admitted to be within munici- 
pal powers. The objections of the learned counsel go to the fram- 
ing of the ordinance, and the manner in which the specifications 
were given. He admits the right to contract, and the substantial 
compliance with the ordinance, when he recommends that the or- 
dinance be amended, unless, "in your judgment, it is of great im- 
portance to commence this work at once." Nor is it enough to 
aver, as is done in this plea, that the plaintiff has made claim only 
for the profits he has been prevented from making, and that these 
cannot be recovered. The true rule is laid down by Mr. Justice 
Bradley in U. S. v. Behan, 110 U. S. 339, 4 Sup. Ct. 81. The govern- 
ment had contracted with Behan for certain improvements in the 
harbor of New Orleans. The contract was rescinded by the gov- 
ernment. Behan sued the United States for damages resulting 
from the breach of contract, and claimed as well the profits he 
might have made as his actual outlay. On this point the court 
says: 

"The prima facie measure of damages for the breach of a contract Is the 
amount of the loss which the injured party has sustained thereby. If the 
breach consists in preventing the performance of the contract, without the 
fault of the other party, who is willing to perform it, the loss of the latter 
will consist of two distinct items or grounds of damage, namely: First, what 
he has already expended towards performance (less the value of materials 
on hand); secondly, the profits that he would realize by performing the whole 
contract. The second item— profits— cannot always be recovered. They may 
be too remote and speculative in their character, and therefore incapable of 
that clear and direct proof which the law requires. But when, in the lan- 
guage of Chief Justice Nelson, in the case of Masterton v. Mayor of Brooklyn, 
7 Hill, 159, they are 4 the direct and immediate fruits of the contract/ they are 
free from this objection. They are then 'part and parcel of the contract it- 
self, entering into and constituting a portion of its very elements, something 
stipulated for, the right to the enjoyment of which is Just as clear and 
plain as to the fulfillment of any other stipulation." 

See, also, Howard v. Manufacturing Co., 139 U. S. 206, 11 Sup. 
Ct 500. 

The plaintiff should have an opportunity of making such proof on 
this point as it can. In our opinion, the circuit court erred in 
overruling the demurrer. Its judgment is reversed. Let the case 
be remanded to the circuit court for such other proceedings as 
may be proper. 

v.66p.no.2— 10 
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In re CHARGE TO GRAND JURY. > 

(District Court, N. D. California. February 15, 1895.1 

Ihtebstatb Commerce— Unjust Discrimination— Free Passes. 

An officer of a railroad company engaged In Interstate commerce who, 
as a matter of personal favor, issues to a person not within any of the 
exceptions contained In section 22 of the interstate commerce act a free 
pass for transportation from one state to another, is guilty of unjust dis- 
crimination, in violation of sections 2 and 3 of that act. 

MORROW-, District Judge (charging jury). You have been sum- 
moned and sworn as grand jurors of the district court of the United * 
States for the Northern district of California. It now becomes the 
duty of the court to give you some instructions concerning the 
duties you will be called upon to perform under the laws of the 
United States. By the constitution of the United States, no person 
can be held to answer for a capital or otherwise infamous crime, 
unless on a presentment or indictment of a grand jury, except in 
cases arising in the land or naval forces or in the militia, when in 
actual service in time of war or public danger. Your duties are 
therefore not only highly important to the community, but they 
require, on your part, the exercise of patience in the careful in- 
vestigations of charges against persons accused, and firmness and 
judgment in presenting offenders for prosecution. It is, not my pur- 
pose to call your attention to all the cases or matters you will be 
called upon to examine, but it is incumbent upon me to direct your 
attention to one subject that has come under the observation of the 
court, relating to railroad transportation, under the law concerning 
interstate commerce. 

The act of congress entitled "An act to regulate commerce," ap- 
proved February 4, 1887, provides in section 1 as follows: 

'That the provisions of this act shall apply to any common carrier or car- 
riers engaged in the transportation of passengers or property wholly by rail- 
road, or partly by railroad and partly by water when both are used, under a 
common control, management, or arrangement, for a continuous carriage or 
shipment from one state or territory of the United States, or the District of 
Columbia, to any other state or territory of the United States, or the District 
of Columbia," eta 

Section 2 provides as follows: 

•That If any common carrier subject to the provisions of this act shall, di- 
rectly or indirectly, by any special rate, rebate, drawback, or other device, 
charge, demand, collect, or receive from any person or persons a greater or 
less compensation for any service rendered, or to be rendered, in the trans- 
portation of passengers ar property, subject to the provisions of this act, than 
ft charges, demands, collects, or receives from any other person or persons 
for doing for him or them a like and contemporaneous service in the trans- 
portation of a like kind of traffic under substantially similar circumstances 
and conditions, such common carrier shall be deemed guilty of unjust dis- 
crimination, which is hereby prohibited and declared to be unlawful." 

Section 3 provides as follows: 

•That it shaU be unlawful for any common carrier subject to the provisions 
of this act to make or give any undue or unreasonable preference or ad- 
vantage to any particular person, company, firm, corporation, or locality, or 
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any particular description of traffic, in any respect whatsoever, or to subject 
any particular person, company, firm, corporation, or locality, or any particular 
description of traffic, to any undue or unreasonable prejudice or disadvantage 
in any respect whatsoever. Every common carrier subject to the provisions 
of this act shall, according to their respective powers, afford all reasonable, 
proper, and equal facilities for the interchange of traffic between their respec- 
tive lines, and for the receiving, forwarding, and delivering of passengers 
and property to and from their several lines and those connecting therewith, 
and shall not discriminate in their rates and charges between such common 
carrier to give the use of its tracks or terminal facilities to another carrier 
engaged in like business." 24 Stat. 379. 

Section 10, as amended by the act of March 2, 1889, provides as 
follows: 

"That any common carrier subject to the provisions of this act, or, when- 
ever such common carrier is a corporation, any director or officer thereof, or 
any receiver, trustee, lessee, agent, or person, acting for or employed by such 
corporation, who, alone or with any other corporation, company, person, or 
party, shall willfully do or cause to be done, or shall willingly suffer or per- 
mit to be done, any act, matter, or thing in this act prohibited or declared 
to be unlawful, or who shall aid or abet therein, or shall willfully omit or fail 
to do any act, matter, or thing in this act required to be done, or shall cause 
or willingly suffer or permit any act, matter, or thing so directed or required 
by this act to be done not to be so done, or shall aid or abet any such omission 
or failure, or shall be guilty of any infraction of this act, or shall aid or abet 
therein, shall be deemed guilty of a misdemeanor, and shall, upon conviction 
thereof in any district court of the United States within the jurisdiction of 
which such offense was committed, be subject to a fine of not to exceed five 
thousand dollars for each offense: provided, that if the offense for which any 
person shall be convicted as aforesaid shall be an unlawful discrimination in 
rates, fares, or charges, for the transportation of passengers or property, such 
person shall, in addition to the fine hereinbefore provided for, be liable to 
imprisonment in the penitentiary for a term not exceeding two years, or 
both such fine and- imprisonment, in the discretion of the court" 25 Stat. 857. 

These provisions of the law respecting unjust discrimination are 
qualified by the provisions of section 22, as amended by the act of 
March 2, 1889, as follows: 

"That nothing in this act shall prevent the carriage, storage, or handling 
of property free or at reduced rates for the United States, state, or municipal 
governments, or for charitable purposes, or to or from fairs and expositions 
v for exhibition thereat, or the free carriage of destitute and homeless persons 
transported by charitable societies, and the necessary agents employed in 
such transportation, or the issuance of mileage, excursion, or commutation pas- 
senger tickets. Nothing in this act shall be construed to prohibit any com- 
mon carrier from giving reduced rates to ministers of religion, or to municipal 
governments for the transportation of indigent persons, or to inmates of the 
national homes or state homes for disabled volunteer soldiers and of soldiers 7 
and sailors' orphan homes, including those about to enter and those return- 
ing home after discharge, under arrangements with the boards of managers 
of said homes. Nothing in this act shall be construed to prevent railroads 
from giving free carriage to their own officers and employees, or to prevent 
the principal officers of any railroad company or companies from exchanging 
passes or tickets with other railroad companies for their officers and em- 
ployees. • * *" 25 Stat 802. 

The interstate commerce commission was created by virtue of sec- 
tion 11 of this same act to regulate commerce, approved Feb- 
ruary 4,. 1887. It is endowed with the authority of investigating, 
charges against any.common ^carrier subject to the provisions of the 
act and the acts amendatory thereof, for any violations by such 
common, carrier fit any of the provisions contained .in ;©aid acts. 
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This commission has considered the question as to whether the 
granting of transportation to persons free or at reduced rates con- 
stituted a violation of the provisions I have just read to you. 

In Re Boston & M. B. Co., 5 Interst Commerce Com. R. 69, it 
was held by the commission, on* December 29, 1891, that it was a 
violation of the act to regulate commerce, and therefore an unjust 
discrimination, for the Boston & Maine Railroad Company to issue 
passes entitling the holders to free transportation over the lines of 
its system, extending into the states of Maine, New Hampshire, Ver- 
mont, and Massachusetts, where such persons did not come within 
the exceptions specified by section 22 of the act, as it is amended 
by the act of March 2, 1889, but were gentlemen whose claim for the 
privilege of free transportation was based upon the fact that they 
were long eminent in the public service, higher officers of the 
states, prominent officials of the United States, members of the 
legislative railroad committees of the above-named states, and per- 
sons whose good will was claimed to be important to the defendant. 

The same question was again considered by the commission in 
the case of Harvey v. Railroad Co., 5 Interst. Commerce Com. R. 
153, where the conclusions reached in Re Boston & M. R. Co., supra, 
were decisively and unequivocally reaffirmed. Commissioner Martin 
A. Knapp, of New York, who delivered the report and opinion of 
the commission, used the following language; 

"The fundamental and pervading purpose of the law Is equality of treat- 
ment It assumes that the railroads are engaged In a public service, and 
requires that service to be impartially rendered. It asserts the right of 
every citizen to use the agencies which the carrier provides on equal terms 
with all his fellows, and finds an Invasion of that right in every unauthorized 
exemption from charges commonly Imposed. No form of favoritism and no 
species of partiality seems more odious or indefensible than that which accords 
to personal influence or public station privileges not enjoyed by the com- 
munity at large. The free carriage of certain persons merely because they 
occupy official positions, or have acquired some measure of distinction, offends 
the rudest conception of equality, and contravenes alike the policy and the 
provisions of the statute. The practices complained of in this proceeding are 
illegal, and must receive our condemnation." 

The order of the commission reads as follows: 

"The order of the commission is that the defendant forthwith cease and 
desist from granting free passes or otherwise furnishing free transportation 
over its interstate Unes, except as provided in the twenty-second section of 
the act" 

You will observe, gentlemen of the grand jury, from the provi- 
sions of the statutes, as well as the conclusions respecting the con- 
struction of such provisions reached by the interstate commerce 
commission, that it was the intent of congress to prevent unjust dis- 
crimination in charges or rates for transportation of persons or 
property by any common carrier engaged in interstate commerce, 
and that the issuing of passes, entitling the holder to free trans- 
portation from one state to another, is, unless justified by the ex- 
ceptions, an "unjust discrimination," which congress intended to 
prevent and punish. In other words, one of the objects of congress 
in this character of legislation was to do away with the pernicious 
practice of unjust discriminations in rates, and to break up the 
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odious system of favoritism and special privileges, so contrary to 
the principles of our government, of which one of the fundamental 
ideas is that all men are equal in the eyes of the law, and should 
be so treated. It was designed, by the act referred to, to compel 
common carriers of interstate commerce to discharge their public 
function impartially in charging for transportation; treating every- 
body alike, so far as that is practicable, whether in high or low 
station, whether public functionary or private citizen, whether rich 
or poor. The duty of ascertaining whether there has or has not 
been in this district any violation of the penal provisions of these 
laws to prevent unjust discriminations is, for the time being, by 
the law of the land, reposed in your hands; and it becomes my duty 
to call to your attention, and it will be yours to calmly, thoroughly, 
and impartially consider, a matter brought to the notice of the 
court upon the trial of a criminal case in the month of December of 
last year, and of which the court is therefore judicially advised. 

While the case of the United States of America v. John Cassidy 
and John Ma} r ne, popularly known as "The Strikers' Case," was on 
trial in this court, Mr. Frank B. Stone, who was called as a witness 
for the government, gave the following testimony on Thursday, De- 
cember C, 1894, which appears in volume 16 of the transcript of tes- 
timony, as follows: 

"Frank B. Stone, called for the United States. Sworn. Mr. Knight: Q. 
You are an attorney at law? A. Yes, sir. Q. Of San Francisco? A. Yes, 
sir. Q. Residing at San Francisco? A. Yes, sir. Q. Will you state where 
you were on the 30th day of June last? A. I was in San Francisco until 
evening. I left on the seven o'clock train for the North. Q. What was your 
point of destination? A. I think I intended to leave the road at Ashland. I 
was accompanied by Judge J. E. Murphy, of Del Norte, going on a camping 
trip. We were to leave the railroad at Ashland, Oregon, and take the stage 
for Crescent City. Q. You are referring to Ashland in the state of Oregon? 
A. Yes, sir. I think it may have been beyond there. It has escaped me, 
the exact point we were to leave the road ; somewhere In Oregon. We were 
to take the stage, and proceed to his ranch in the vicinity of Crescent City. 
Q. Did you go through to your point of destination? A. I did not. I was 
stopped at Red Bluff. Q. What train was this that you went up on? A. What 
was known as the 'Oregon Express.' Q. That is over the line of the Southern 
Pacific road? A. Yes, sir." 

Upon cross-examination, the same witness testified as follows: 
"Mr. Monteith: Q. What Is your business here? A. Practicing law. Q. 
Anything else? A. Any other business? Q. Yes. A. No, sir. Q. Are you 
connected in any way with the operating department of the Southern Pacific? 
A. lam not In any way. Q. With the traffic department? A. No, sir; in no 
way, In any shape or manner. I am In a position to-day and would be glad 
to take any case that was brought to my office that I thought was right 
against that company. Q. I am asking about the mechanical department 
A. In no way, shape, or manner. Q. Are you connected with the legal de- 
partment In any way? A. In no way, shape, or manner. Q. Have you not 
tried in the last year or two to obtain a situation In connection with the legal 
department of the Southern Pacific? A. No, sir. Q. Have you not traveled 
on passes? A. I have. Q. Were you not traveling on a pass then? A. I 
was, with Mr. C. P. Huntington's personal pass. Q. Have you not been in 
the habit of having a book of passes in your office, and giving them out to 
people? A. No, sir. Q. Uuring the campaign two years ago, did you not, 
while you were acting as manager for Mr. De Young's campaign, have in 
your office a book of free tickets or passes that you gave away? A. I had 
blank passes. Q. Yon issued them? A. I did on occasions. Q. You got 
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them from the railroad company? A. Yes, sir. Q. At that time you had 
some connection with the railroad company? A. None on earth. Q. How did 
you happen to handle these passes? A. Through my personal friendship, 
extending back to my partnership with A. A. Sargent, with Mr. C. P. Hunt- 
ington. Q. How many passes did you give out that year? A. I could not 
say; not a great many. Q. You bad several books? A. I might have had 
several books. There were not any great number of passes." 

He further testified upon cross-examination as follows: 

"Mr. Monteith: Q. You went to Red Bluff on a train on June 30th? A. 
I left on the night of June 30th. Q. You traveled on a Pullman car? A. 
Yes, sir. Q. Did you have a Pullman pass? A. I did. Q. Do you remember 
on what account that Pullman pass was issued? Was it not issued on ac- 
count of the Southern Pacific? A. No, sir. Q. On account of C. P. Hunt- 
ington? A. No, sir; it was a personal favor extended to me. I have said 
Mr. C. P. Huntington is my personal friend. Any favors I have received 
have been received through his personal influence. The Court: Mr. Monteith 
is asking about a Pullman pass. A. I understand. Mr. Monteith: Q. Was 
your Pullman pass an annual or a trip pass? A. An annual. Q. Does not 
the pass say on it— Have you it with you? A. No, sir; it does not say any- 
thing. Q. See if I cannot refresh your memory. Does it not say on it, 
Tass Frank M. Stoue on account of so and so? A. Absolutely not. If you 
would like to be enlightened, I can show you my pass, and bring the other. 
Here is Mr. Huntington's pass: 'Southern Pacific Company: Pass Frank M. 
Stone over lines of Southern Pacific Company. 1894 until December 31st, un- 
less otherwise ordered. C. P. Huntington.' It is as good in Texas as it -Is 
in California, and over any line wherever a Southern Pacific engine runs, 
and has been given me something like ten years, by Mr. C. P. Huntington 
personally. There is nothing issued to me in any other way. Q. You are 
not employed by the Southern Pacific Company? A. In no way, shape, or 
manner. Q. By any other railroad company? A. No, sir. Q. Did you ever 
advise Mr. Huntington that the issuance of that pass was in contravention 
of the interstate commerce act? A. No, sir. Q. Those other passes that you 
spoke about— those books of passes— were all on your personal account? A. 
Absolutely; to me personally. No one could have issued one under any cir- 
cumstances except myself, and they were given to me as a personal favor, 
and at my personal request Q. Those were in the form of tickets? A. 
Blank tickets. Q. Two inches long, and about an inch wide? A. They were 
not passes. They were tickets. I should judge that was about the size. Q. 
They had the stamp of the general passenger and ticket agent on the back: 
A. Yes, sir. Q. The blanks in them were simply the points of beginning and 
the points of destination? A. Yes, sir, they were simply tickets; they were 
not passes. Q. They were free tickets, given away without compensation? 
A. By myself? Q. Yes. A. Yes, sir; I never received anything for any of 
them." 

You will observe that Mr. Stone testifies that his destination was 
Ashland, in the state of Oregon, or to some place beyond in that 
state. He was therefore on a journey that carried him from this 
state into another, bringing his transportation within the laws of the 
United States relating to interstate commerce. It will be noticed, 
further, that Mr. Stone does not claim to belong to any of the ex- 
cepted or privileged classes mentioned in section 22 of the interstate 
commerce act His claim is that the pass was given to him as a 
matter of personal favor and friendship. You will therefore care- 
fully examine all the facts in this case, and ascertain to what extent 
the pass system has been employed, if at all, by the officers of the 
Southern Pacific Company, in favoring individuals not entitled to 
Such favors under the law in the matter of free transportation 
beyond /the boundary of the state. , 
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In each judicial district there is a United States attorney, ap- 
pointed by the president, to represent the interests of the govern- 
ment in the prosecution of parties charged with the commission of 
public offenses against the laws of the United States. The United 
States attorney for this district will therefore appear before you, 
and present the accusations which the government may desire to 
have considered by you. He will point out to you the laws, other 
than those I have mentioned, which the government deems to have 
been violated, and will subpoena for your examination such wit- 
nesses as he may consider important, and also such other witnesses 
as you may direct* To constitute a legal grand jury, at least Id of 
your number must be present; and not less than 12 must concur to 
authorize you to find an indictment or make a presentment; a ma- 
jority will not be sufficient In your investigations, you will receive 
only legal evidence, to the exclusion of mere reports, suspicions, and 
hearsay evidence. Subject to this qualification, you will receive 
all the evidence presented which may throw light upon the matter 
or matters under consideration, whether it tend to establish the 
innocence or guilt of the accused. And more: if, in the course of 
your inquiries, you have reason^ to believe that there is other evi- 
dence not presented to you witliin your reach, which would qualify 
or explain away the charge under investigation, it will be your duty 
to order such evidence to be produced. Formerly it was held that 
an indictment might be found if evidence were produced sufficient 
to render the truth of the charge probable. But a different and a 
more just and merciful rule now prevails. To justify the finding of 
• an indictment, you must be convinced, so far as the evidence before 
you goes, that the accused is guilty. In other words, you ought not 
to find an indictment unless, in your judgment, the evidence before 
you, unexplained and uncontradicted, would warrant a conviction by 
a petit jury. You will regulate the time of your sessions to accom- 
modate the convenience of yourselves and the district attorney, but 
you will not adjourn for a period of more than four days without the 
permission of the court In the progress of your examinations, 
should questions arise concerning which you may desire further in- 
structions from the court, you may come into court for that purpose, 
and the law will be further explained to you with respect to such 
questions. 



MAGNON v. UNITED STATES. 

(Circuit Court, S. D. New York. January 2, 18<J5.) 

Customs Duties— Aot Oct. 1, 1890— Live Snakbs— Tools of Tradb. 

Certain trained snakes, Imported by a professional snake charmer, held 
to be free of duty under paragraph 686, under the provision therein for 
"implements, instruments and tools of trade, occupation or employment," 
and not dutiable as "live animals" under paragraph 251, as classified by 
the collector. 

This was an application by the snake charmer Magnon, importer 
of certain trained snakes, for a review of the decision of the board 
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of general appraisers sustaining the decision of the collector of the 
port of New York as to the rate of duty on said snakes. 

Comstock & Brown, for importer. 

Wallace Macf^rlane, U. S. Atty., and Henry a Piatt, Asst. U. S. 
Atty. 

WHEELER, District Judge. The importer in this case is a 
snake charmer, and imported 28 trained snakes, in her actual pos- 
session, and used by* her in exhibitions of her skill in that profes- 
sion, and which were not for sale. A duty was aasessed upon them 
as animals. She claims they are free under paragraph G8G of the 
tariff act of 1890, which exempts "professional books, implements, 
instruments, and tools of trade, occupation or employment," under 
such circumstances. A suggestion is made in argument that these 
words do not include animate things. One definition of "instru- 
ment" is: "One who, or that which, is made a means, or caused to 
serve a purpose." Webst Diet "Instrument" 4. These snakes 
are clearly "instruments" within this definition. They are instru- 
ments with which she practices her profession, and are her pro- 
fessional instruments. As such, she seems to have been entitled 
to have them come with her, duty free. Decision of board re- 
versed 



SCHWARZW ALDER et aJL v. NEW YORK FILTER CO. 

(Circuit Court of Appeals, Second Circuit January 9, 1895.) 

1. Patents— Effect of Disclaimeb on Question of Novelty. 

Where a disclaimer has been filed by the patentee as a result of litigation, 
the validity of the patent, as regards the question of novelty, is to be 
tested, not by its original terms and scope, but by what remains after the 
disclaimer, in the same manner as if the matter disclaimed had never been 
a part of the patent. Dunbar v. Myers, 94 U. S. 194, followed. 

3. Bam e— Operation of Disclaimer. 

The disclaimer of matter which is not a part of the description, but Is 
merely a recital designed to enlarge the scope of the patent, operates 
merely to expunge from the claim what otherwise would, by force of the 
recital, be incorporated into it constructively. 
8. Same— Construction of Claim —Purifying Wateb — Equivalent Coagu- 
lants. 

In a patent for a process of purifying water, a claim which covers the 
use of coagulants "such as perchloride or persulphate of iron" includes 
the use of alum, which is a recognized equivalent 

4. Same— Novelty and Infringement. 

The Hyatt pateut. No. 293,740, for a method of purifying water, consist- 
ing in the simultaneous application of a coagulant and a process of filtra- 
tion, the coagulant being mixed with the water at the time of its intro- 
duction into the filtering apparatus, and while it is flowing continuously 
through the filter bed, thus dispensing with settling tanks, lu&d valid, and 
infringed. 

Appeal from the Circuit Court of the United States for the South- 
ern District of New York. 

This was a suit by the New York Filter Company against Henry 
Schwa rzwalder, August Finck, and the O. EL Jewell Filter Corn- 
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pany for infringement of letters patent No. 293,740, for an improve- 
ment in the art of filtering water. There was a decree for com- 
plainant directing an injunction and an accounting. 61 Fed. 840. 
Thereafter a motion by defendants for leave to amend the answer 
and take new proofs was denied. 62 Fed. 582. From the decree 
for complainant, defendants appealed. 

This Is an appeal from a decree of the United States circuit court for the 
Southern district of New York adjudging the validity of letters potent No. 
293,7-10, dated February 10, 18S4, granted to Isaiah Smith Hyalt, and char- 
ging the defendants as infringers. The patent Is for "method of purifying 
water." The specification is as follows: 

"The invention relates to Improvements in the art of filtration, and it con- 
sists in the method hereinafter described of arresting and removing the par- 
ticles of foreign matter liable to pass through the filter bed with the escaping 
water during an uninterrupted process of filtration* or one In which a stream 
of water is passed through a bed of filtering material contained in a filter; 
the filter being a receptacle containing a bed of filtering material, and hav- 
ing a supply pipe for the introduction of the water and a pipe for its pas- 
sage therefrom, the said supply pipe having another pipe, through which I 
Introduce into the water, simultaneously with Its passage into the filter, a 
substance— such as perchloride or persulphate of iron— for the purpose of 
sufficiently coagulating the impurities in the water to admit of their arrest 
by the bed during the passage of the water through the filter. In practicing 
the Invention some form of mechanical apparatus must be employed, and, 
while I do not confine myself to any particular construction, I recommend the 
apparatus described and claimed in letters patent of the United States No. 
273.542. granted to John W. Hyatt on the Gth day of March. 1883, which I 
have used with very satisfactory results. In the accompanying drawing I 
have Illustrated a sectional view of such an apparatus, by means of which 
the invention sought to be protected hereby may be successfully practiced; 
but, as I have stated, other forms of filtering apparatus may be used with 
good results. The apparatus shown in the drawing consists of the upper and 
lower compartments, A, B, separated by a diaphragm, C, In which Is pro- 
vided the valve, D. The upper compartment Is provided with a waste out- 
let E. and the lower compartment with a supply pipe, F, a delivery, G, and a 
waste pipe, H. The delivery consists of a tube of perforated metal, I, con- 
necting with the pipe. J. A transfer washing pipe, K, will extend from the 
lower part of the compartment B to a suitable point adjacent to the upper part 
of the eompartment A. The bed of sand or other suitable filtering agent will 
be placed in the lower compartment. The passage of the liquid through the 
apparatus above described and the method of washing the filter bed will be 
the same as that set forth in said letters patent The supply pipe, F, has 
connected with It a pipe, O, which will pass from any suitable supply of per- 
sulphate of Iron or perchloride of iron or other coagulating agent, which, by 
preference, will be In solution. The filter bed and the persulphate or perchlo- 
ride of iron or other coagulating agent will meet at the juncture of the pipes, 
F and O, and then pass into the filter together, with the result that the 
minute particles of foreign matter In the liquid will be sufficiently coagulated 
to permit their arrestation by the filtering agent As I have stated, the pro- 
portions or quantities of the coagulating agent cannot be accurately defined. 
It is only necessary that a sufficient quantity be used to effect that degree of 
coagulation which will admit of the fine impurities being arrested from the 
water on Its passage through the filter bed during a continuous process. It 
will be understood that in this process the coarse impurities present in the 
water may be arrested by the filter bed without coagulation. I may mention, 
as an Illustration, that I have successfully purified the water of the Missis- 
sippi river at New Orleans by using about one-eighth of a pound of perchlo- 
ride of Iron of from 50° to GO Baume to a thousand gallons of water. I do 
not confine myself to the employment of persulphate or perchloride of iron or • 
permanganate of potassa, but make use of any other suitable agent which is 
capable of coagulating the impurities of the liquid, and preventing their pas- 
sage through the filter bed. Neither do I limit myself to any particular pro- 
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portions or quantities of the coagulating agent, as they may be varied ac- 
cording to circumstances and the character of the liquid to be treated. Nor 
do I confine myself to any particular liquid, although I contemplate chiefly 
the purification of water in large quantities. It is obvious that by the use of 
the uninterrupted process hereinbefore described I entirely dispense with 
the employment of settling basins or reservoirs as now commonly employed." 

The claim is as follows: 

"The method hereinbefore described of arresting and removing the impuri- 
ties from water during an uninterrupted passage of same from a supply pipe 
into a filtering apparatus, thence through a filter bed contained therein, and 
out through a delivery pipe leading therefrom, which method consists in in- 
troducing into the water, simultaneously with its passage to or Into the 
filter, a substance which will sufficiently coagulate or separate the impurities 
to facilitate their arrest and removal by the filter bed, thus obviating the 
necessity of employing settling basins." 

After a litigation upon the patent in a suit in the United States circuit court 
for the Northern district of Illinois, in which, in February, 1889, the bill for 
Infringement was dismissed, and on July 27, 1889, the owner of the patent 
filed In the patent office a disclaimer of that part of the specification of the 
patent which is in the following words: "I do not confine myself to the em- 
ployment of persulphate or perchloride of iron or permanganate of potassa, 
but make use of any other suitable agent which is capable of coagulating the 
impurities of the liquid and preventing their passage through the filter bed. 
Neither do I limit myself to any particular proportions or quantities of the 
coagulating agent, as they may be varied according to circumstances and the 
character of the liquid to be treated. Nor do I confine myself to any particu- 
lar liquid, although I contemplate chiefly the purification of water in large 
quantities." 

Lysander Hill, for appellants. 

M. H. Phelps and M. B. Philipp, for appellee. 

Before WALLACE and LACOMBE, Circuit Judges, and COXE, 
District Judge. 

WALLACE, Circuit Judge (after stating the facts). In their 
assignment of errors the appellants insist that the decree of the 
court below proceeded upon a wrong construction of the patent, 
and that, properly construed, it should have been adjudged void 
for want of novelty. They also insist that, if it be capable of a 
sufficiently narrow construction to uphold its validity, they have 
not infringed it. 

The patent relates to improvements in the art of filtration. 
These improvements, as disclosed by the description in the patent 
and an examination of the prior state of the art, lie within plain 
boundaries; but we regret to say that in finding them we have been 
much embarrassed by the many illusory theories of the expert wit- 
nesses for the complainant. According to the description, read in 
connection with the disclaimer, they consist in a method of arrest- 
ing and removing the particles of foreign matter in water, during an 
uninterrupted process of filtration, by introducing into the water, 
simultaneously with its passage into the filtering apparatus, a suffi- 
cient quantity of a coagulant, such as perchloride or persulphate 
of iron (salts of iron), to coagulate the fine impurities present, and 
permit the filter bed to arrest them, coarse impurities in the water 
being arrested by the filter bed without coagulation. Any filter- 
ing apparatus which dispenses with settling basins, and in which 
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there is a bed of Altering material, may be used, although, the use 
of a particular form is recommended. As different waters vary in 
the extent of their impurities, it is manifest that the proportions 
or quantity of the coagulating agent must vary accordingly; and 
the description, being addressed to those skilled in the art, con- 
veys sufficient information that the usual preliminary test is to be 
made to ascertain the amount requisite for the particular waters 
which are to be purified. The suggestion of the small quantity 
which has been successfully used to purify the waters of the Missis- 
sippi river is of some value in imparting the information, but the 
method is not confined to the use of small quantities. The method 
is not exclusively applicable to the purification of natural or potable 
waters; and, although, the patentee undoubtedly contemplated its 
application to the purification 3, of waters in large volume, the de- 
scription does not contain any limitation to that effect The 
description implies to those skilled in the art the use of a granular 
filter bed, capable of being readily washed, where large volumes of 
water are to be treated. The method embraces the treatment of 
any waters, whether they are to be purified on a small scale for 
family use, or on a large for the use of factories or municipalities. 

In the prior state of the art it was not new to use the coagulants 
mentioned, as well as the salts of alumina, or alum, a well-known 
equivalent, for the purification of water. It was a well-known fact 
that either alum or the salts of iron would agglomerate with the 
coloring matter and other finely suspended impurities in water, 
and the united particles or masses would precipitate, leaving the 
water comparatively clear. An appreciable period of time, vary- 
ing, with different 1 waters, from a few minutes to several hours, 
was supposed to be necessary to thus clarify the water. These 
coagulants had been used with other chemicals in filtration pro- 
cesses in the course of the chemical treatment of the water to pre- 
cipitate the impurities, the other chemicals being added in the sub- 
sequent treatment before filtration. They had also been used in 
sedimentation processes to precipitate the impurities in reservoirs 
or settling basins, whence the water, if desired, could be subse- 
quently filtered. Indeed, as appears by the file wrapper of the 
patent in suit, the original application of Hyatt was rejected be- 
cause, as his description and claims were then expressed, the sub- 
ject-matter was covered and anticipated by the well-known and 
commonly practiced method of clearing Mississippi river water by 
the addition of alum, followed by settling and decantation or filtra- 
tion; and his patent was not allowed until he amended his appli- 
cation so as to show that he dispensed with settling basins and 
purified the water by an uninterrupted process of filtration. 

In considering the anticipatory references in prior patents and 
printed publications, of which a great number have been introduced, 
it will not be profitable to dwell upon those which treat of the 
use of chemicals in filtration processes for the purpose of soften- 
ing water, inasmuch as the present patent relates to a different 
art; nor to consider in detail those which treat of their use in sedi- 
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mentation processes for the purification of water, because it is the 
special object of the present patent to substitute the method of 
filtration. The sedimentation processes are only of value as they 
tend to throw light upon the inquiry whether the method of the 
patent in departing from them involves invention. The most valu- 
able references are the English patent to Paget of October 20, 
1874, and the English patent to Spence of November 28, 1881. The 
former describes the closest approximation in the prior art to the 
method in the patent in suit The latter contains the most appo- 
site description of the use of the coagulants of the patent in suit 
for purifying water by sedimentation. 

Paget's patent is for improvements in th£ means of purifying and 
clarifying the refuse water of manufippturing works. It states that 
water containing organic or inorganic substances in an extremely 
minute state, and generally in suspension, cannot be clarified in 
large standing reservoirs, because the impurities fall very slowly, 
or in most cases remain in suspension; that mere filtration is also 
incapable, because the greater portion of the matter in suspension 
passes through filtering material; and that, in order to separate 
these matters completely, rapidly, and with certainty, and get rid 
of the greater portion, it is necessary to first prepare or treat the 
water chemically, and then subject it to filtration. The process 
described is a continuous one, and is carried on in a self-acting 
apparatus. The water is first brought into a receiver, and mingled 
with a definite proportion of sesquichloride of iron and chloride of 
aluminum, the proportions varying according to the nature and 
quality of the water, to be ascertained in each case by a previous 
trial on a small quantity of water. Here the first chemical reac- 
tion takes place, giving an insoluble precipitate. Thence the water 
flows into a mixer, where it takes up a determinate quantity of 
lime milk or lime watec, and a new chemical reaction occurs, form- 
ing a voluminous piccipitate which carries down with it the most 
minute particles in suspension. Thence it flows through a filter 
bed, which retains the precipitate, and from which the water issues 
clear and limpid. 

Spence's patent is for the purification of water for domestic, man- 
ufacturing, and other purposes by the use of salts of alumina or 
alumina and iron. It recites that he had previously obtained a 
patent for a process for the purification of sewage by the use of 
salts of alumina, or alumina and iron, and that he has found that 
his process is also applicable to the purification of other impure 
waters. It states that his present invention consists in the appli- 
cation of salts of alumina, or alumina and iron, for the purifica- 
tion of water for domestic, manufacturing, and other purposes from 
all matters contained in such waters which are capable of being 
precipitated by salts of alumina or alumina and iron. The water 
to be purified is run into tanks or reservoirs, and the salts added 
thereto in sufficient quantities to cause all the dissolved and other 
impurities which are capable of being acted upon by them to be 
separated from the water, aud fall to the bottom of the tanks or 
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reservoirs. The reagent is preferably in a liquid form, and may 
either flow into the stream of water on its passage to the tanks or 
reservoirs, or may be added when the tanks or reservoirs are filled 
with water. The precipitated matter can then be removed by 
pumping or in any other convenient manner. The water, having 
been thus deprived of all the precipitated magma, is now pure and 
transparent, and may be used for any desired purpose. 

The patent in suit describes a departure from anything which 
appears to have been done or known in the prior art, so far as 
appears by the record. It describes a method for the purification 
of water by the simultaneous application of a specified coagulant 
and a process of filtration, the coagulant being applied to or mixed 
with the water to be filtered substantially at its introduction into 
the filtering apparatus, and while it is flowing continuously to the 
filter bed. By this method the coagulants perform their principal 
work within the filter bed itself. By this change in previous pro 
cesses the patentee not only dispensed with the use of settling 
tanks, thus saving the time and expense required in sedimentation 
processes like that of Spence, but he also dispensed with the addi- 
tional chemical treatment of the water and the use of the more 
complicated apparatus involved in processes like that of Paget 
So far as appears, no one had previously discovered that the ag- 
glomerating action of the coagulants could be obtained without 
waiting a considerable time for precipitation, or during the pas- 
sage of the water through the filtering bed. As the celerity of oper- 
ation would be of comparatively little practical value in treating 
waters on a small scale, it is not so strange as it might otherwise 
seem that no instances of the mixing of alum with water in family 
filters at the time of filling the filter have been proved. It may 
be doubted, in view of what was necessarily disclaimed in order to 
restrict the patent within valid lines, whether Hyatt himself had 
any intelligent conception of the real nature of his improvements. 
However this may be, it is not open to fair doubt that what he 
described was an improvement upon prior methods, and involved 
invention. The subject of the purification of waters on a large 
scale had engaged the attention of many thoughtful minds, as is 
evidenced by the number of earlier patents and publications; yet 
the practical superiority of Hyatt's process was manifest immedi- 
ately after being tested, and has been decisively recognized by many 
of the business competitors of the cojnplainant, who have preferred 
to use it, ht the risk of accountability as infringers of his patent, 
rather than avail themselves of other processes. 

It has been urged for the appellants that the patent before the 
disclaimer covered broadly any continuous process of filtration 
of any liquid in which the treatment with any coagulants or re- 
agents is adopted, and that the validity of the patent as regards 
the defense of want of novelty is to be tested by its original terms 
and scope. We are aware of no principle which will permit a . 
patent to be defeated for want of novelty in respect to the subject- 
matter which has been eliminated from it by a disclaimer. The 
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office of a disclaimer is to enable the patentee to save himself 
from the peril of such a defense. Matters which have been prop- 
erly disclaimed cease to be a part of the invention, and, as was 
said by the supreme court in Dunbar v. Myers, 94 U. S. 194: 

"It follows that the construction of the patent must be the same as It would 
be if such matters had never been included in the description of the invention 
or the claims of the specification." 

It is also urged for the appellants that the effect of the disclaimer 
was to limit the method of the patent to one in which perchloride 
or persulphate of iron is used as a coagulant. If these coagulants 
only, instead of coagulants "such as perchloride or persulphate of 
iron," had been mentioned in the description of the invention, there 
would be much force in the argument; and it might well be held 
that by disclaiming "the use of any other suitable agent which is 
capable of coagulating the impurities" all equivalents would be 
excluded. The literal effect of the disclaimer is to confine the 
claim to a method in which no other coagulants are employed ex- 
cept "such as salts of iron." It is to be observed, however, that 
the part disclaimed is not part of the descriptive matter, but a 
recital intended to enlarge the scope of the claim. The disclaimer 
consequently operates only to expunge from the claim what other- 
wise would, by force of the recital, be incorporated into it construct- 
ively. Obviously, it was intended to obliterate the recital from 
the patent, and to have no other effect The patent, after the dis- 
claimer, is to be read exactly as though the recital had never been 
inserted. Thus read, it is clear that the claim covers the use of 
any coagulant having similar properties to the salts of iron, which 
was a recognized equivalent. 

As thus construed, the infringement of the claim by the defend- 
ants is established, although they use alum as the coagulant in- 
stead of the salts of iron. In some of the plants of the corpora- 
tion defendant settling tanks are used between the introduction of 
the coagulant and the filter bed. In those plants the method of 
the patent is not appropriated, and there is no infringement 

The decree of the circuit court is affirmed, with costs. 



THE IODINE. 

HUDSON V. THE IODINE. 

(District Court, E. D. Pennsylvania. February 18, 1895.) 

No. 79. 

a alvage— Amount of Compensation— The Elena G., 61 Fed. 511k 

This was a libel by- Joshua H. Hudson, master of the tug S. A. 
McCaulley, against the bark Iodine, to recover for services ren- 
dered. 

John F. Lewis, for libelant 

Alfred Driver and J. Warren Coulston, for respondent 
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BUTLER, District Judge. This case arises out of the facts 
stated in the suit by Neal v. The Elena G., 61 Fed. 519. A repeti- 
tion of the statement made in that case is unnecessary. 

It is not denied that the libelant rendered salvage services, and 
should be compensated accordingly. 

The only dispute respects the amount justly due. After full 
consideration of all the circumstances I believe the payment of 
$1,000 will be a fair compensation. The Iodine and the bark 
Munch were lying side by side, and were removed together. For 
the services to the latter $ 500 were tendered and received. 

The former is a much larger vessel, and was somewhat differ- 
ently situated. I think double the sum paid by the Munch is 
sufficient for the services rendered the Iodine; and a decree may 
be prepared accordingly, with costs. 



THE CITY OF HAVBSRHILIi. 

KNICKERBOCKER STEAM-TOWAGE CO. v. THE CITY OF HAVER- 
HILL. 

WATROUS v. THE ICE KING. 

(District Court, S. D. New York. March 1, 1895.) 

Salvage — Tug and Tow— Dangerous Leak— Deviation. 

The City of H., a flat-bottomed river boat, while in tow from Boston 
to New York, with other barges, in December, sprang a dangerous leak 
not far from Gay's Head, in weather not unusual for the season, and with- 
out any fault of the tug. The tug was obliged to anchor the rest of her 
tow, and take the H. into Newport; and she preserved the latter from 
sinking by the use of the tug's pumps: Hdd y that the service of the tug 
in the rescue of the H. was outside of the contract of towage, and en- 
titled the tug to extra compensation on salvage principles, but upon a 
lower basis of compensation than might be awarded to an independent 
tug, and $800 was allowed. 

This was a libel in rem by the Knickerbocker Steam-Towage Com- 
pany, owners of the tug Ice King, against the steamship City of 
Haverhill, to enforce a claim for Salvage. A cross libel was tiled 
by Warren P. Watrous, owner of the City of Haverhill, alleging 
fault on the part of the tug which contributed to the injuries sus- 
tained by the salved vessel, and rendered her liable therefor under 
the contract of towage. 

Wing, Putnam & Burlingham, for Knickerbocker S. T. Co. and 
the Ice King. 

Goodrich, Deady & Goodrich, for the City of Haverhill and War- 
ren P. Watrous. 

BROWN, District Judge. 1. I do not find sufficient evidence to 
support the claim in the cross libel that the hawser was fastened 
in an improper manner, or that the mode of fastening caused any 
damage, or contributed to produce the leak; or that there was any 
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negligence by the Ice King when she ran alongside of the City of 
Haverhill to rescue her from sinking. In the circumstances of a 
choppy sea, the nighttime, and the City of Haverhill being a light 
flat-bottomed boat, and tossing almost like a chip upon the waves, 
the slight damage done in necessarily going alongside, in the ab- 
sence of evidence of any specific acts of negligence or lack of care 
and reasonable nautical skill, should be set down to sea perils in a 
difficult situation, rather than to any presumptive negligence in 
the Ice King. 

2. The service of the Ice King in deviating from the usual course 
of towage on a trip from Boston to New York by putting in to 
Newport with the City of Haverhill, and keeping her afloat by her 
pumps, was a service wholly outside of the contemplation of the 
parties in making the towage contract. The deviation was made 
necessary because the City of Haverhill sprung a dangerous leak, 
under circumstances not at all extraordinary at that season, but 
only such as were to be expected in December, when the trip wae 
undertaken. The leak, I find, occurred through no fault of the 
Ice King, or lack of reasonable care on her part, but, as her cap- 
tain says, from striking a heavy sea, in the roll from the southward. 
She was a flat-bottomed river steamer, not designed for service 
at sea. The contract of the parties for towage to New York im- 
ported that the owner of the City of Haverhill should bear all 
risks, save those caused by the fault of the tug. On plunging in the 
southerly roll some seams were qpened, and she was saved from 
sinking through the Ice King's superior pumps, which were suffi- 
cient to keep her afloat until she was towed by the Ice King into 
Newport, where the open seams on her port side, some 20 feet aft of 
the stem, were temporarily filled in, sufficiently to enable the towage 
to be completed after the loss of a day's time. This was an extraor- 
dinary service, because not within the scope or contemplation of 
the contract. It should, therefore, be compensated for on salvage 
principles. But the equitable relation of the parties in such cases, 
where the tow is all the time in charge of the tug, requires, I think, 
the allowance of a much less compensation than would be proper 
to be given to an independent tug. Some of the important consid- 
erations in salvage awards are absent; and here there was no ac- 
tual danger incurred by the tug. 

The great differences in the estimates of the value of the City of 
Haverhill, viz., from $2,500 to $10,000, are embarrassing, so far 
as that element is to be considered in fixing the award. On the 
whole evidence, 1 think $800 will be a proper award, with costs, and 
with a dismissal of the cross libel, without costs. 

Decrees accordingly. 
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LUCKEIt v. PHOENIX" ASSUR. CO. OF LONDON. 

(Circuit Court, D. South Carolina. March 5, 1805.) 

t Removal of Causes— Time op Filing TnANSCKrPT. 

While, upon removal of a cause from a 6tate to a federal court, se- 
curity is required that the transcript shall be filed on the first day of 
the next suetredins term, the federal court is not to be deprived of ju- 
risdiction if the transcript is filed at a later day in the term, but, for 
good cause, may permit it to be filed at such later day. 

3. District of Soutii Carolina— Divipton. 

The district of South Carolina, though divided into Eastern and West- 
ern divisions, is one district, and the terms of the circuit court, though 
held at different places, in different parts of the state, are all held for 
the entire district 

This was an action by Minnie Lucker against the Phoenix As- 
surance Company of London, a corporation created by and under 
the laws of Great Britain. The action was brought in a court of 
the state of South Carolina, and was removed by defendant to the 
United States circuit court Plaintiff moved to remand to the 
state court 

Bryan & Bryan, for the motion. 
Trenholm, Rhett & Miller, contra. 

SIMONTON, Circuit Judge. This is a motion to remand. The 
plaintiff began an action against the defendant in the court of 
common pleas for Charleston county, S. C, on 10th January, 1895. 
The defendant, a few days before the time for answering had ex- 
pired, filed in the office of the clerk of the state court its petition 
and bond for removal into this court, upon the ground of diversity 
of citizenship. No term of the state court was then being held, 
nor has any been held since that time, to which the petition and 
bond could be presented. An order for removal has been passed by 
a circuit judge of the state at chambers, but this is clearly irregular. 
When the petition, with bond, was filed the November term of this 
court was current This term ended 2d of February, 1805, and the 
Greenville term began on first Monday (4th) of February there- 
after. No steps having been taken by the defendant to transmit 
the record to this court on the first day of the session thereof next 
after the filing of the petition for removal, the plaintiff on 28th of 
February last filed with the clerk of this court a certified copy of 
said record, and now moves to remand the cause for this default 
of the defendant The defendant appeared to this motion, and 
stated orally in argument his reason for the default The proper 
practice, when a motion to remand is made, is that the moving party 
should file a petition in writing setting forth the grounds for the 
remand, and the petition should be traversed or otherwise pleaded 
to by the resisting party. The present case will be treated as a 
demurrer to the. facts set out in the motion of the plaintiff. The 
ground upon which the defendant resists the motion is that the 
bond for removal provides for filing the record in this court on the 
v.66p.no.3 — 11 
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first day of the next sitting thereof ip the district in which the cause 
is brought; that this cause was brought in the Eastern district of 
South Carolina, and that the first term of the circuit court for this 
district is the first Monday in April next, and not in Greenville, 
on first Monday in February, because Greenville is in the West- 
ern district There has been some confusion with regard to the 
division of the district of South Carolina into Eastern and Western 
districts. The bar have entertained great doubt as to the effect 
of this division. But the district of South Carolina has never been 
abolished, and all doubt has been removed by the act of congress 
approved 26th April, 1890 (26 Stat. 71). That act makes one circuit 
court for the district of South Carolina, and creates for it four reg- 
ular terms, — in the city of Greenville, first Monday in February 
and first Monday in August in each year; in the city of Columbia, 
fourth Monday in November; and in Charleston, first Monday in 
April. The term of this court next after the filing of this petition, 
on the first day of which the record should have been in this court, 
was the first Monday in February. The defendant, therefore, is 
in' default But, while the act of congress requires security that 
the transcript shall be filed on the first day of the term, it nowhere 
appears that this court is to be deprived of the jurisdiction if it 
be filed at a later date in the term. Removal Cases, 100 XL S. 475 ; 
Railroad Co. v. Koontz, 104 TL S. 16. This is a matter within the 
discretion of the court If the cause assigned for the delay is sat- 
isfactory to the court, it can permit the record to be filed after the 
first day of the term. Railway Co. v. McLean, 108 U. S. 217, 2 Sup. 
Ct 498; Hall v. Brooks, 14 Fed. 113. The courts jealously guard 
against any use of the privilege of removal for the purposes of 
securing delay in the trial of a cause. The application must be 
made in good faith. The counsel who argued this motion for the 
defendant assured the court that he was honestly of the opinion 
that the next succeeding term was that in April. His statement 
is amply sufficient Besides this, had this record been filed to the 
February term, by the rule and usage of this court, adopted for 
the convenience of parties, counsel, and witnesses, a continuance 
could have been had as of right to the April term. So no delay in 
this court has resulted from the omission. The situation in this 
district is very like that in the Eastern district of Virginia- The 
court there sits at Norfolk, Alexandria, and Richmond. In each 
of these cities there is a distinct bar, not practicing in the other 
cities, and the distances are great between them. Judge Hughes 
protects removal of causes originating within the territory of each 
of these cities to the court sitting therein. Cobb v. Insurance Co., 
Fed. Cas. No. 2,921. In this district we have Greenville in the 
western part of the state, Columbia in the middle, and Charleston 
on the seaboard. For reasons similar to those governing Judge 
Hughes, this court has adopted the rule and usage above referred 
to. The explanation given by defendant's counsel is satisfactory, 
and the motion to remand is refused. But defendant, being in 
default, is put on terms. The defendant must file his transcript 
in this court within three days from the date of this order, the de- 
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fense to the action must be filed within ten days from this date, 
and the cause will be called for trial on the first Wednesday of the 
April term of this court next hereafter. 



WESTERN ELECTRIC CO. ▼. REEDY. 

(Circuit Court, S. D. Ohio, W. D. February 25, 1895.) 

No. 4,540. 

1. Dbfatjlt Decrees— Motion to Vacate—Equity Jurisdiction. 

A suit in equity for infringement of a patent was commenced before 
the patent expired, and after its expiration a decree by default was en- 
tered for injunction and accounting. The testimony adduced before the 
master by complainant related entirely to a different patent, which con- 
cerned the same subject-matter, but which had expired before the suit was 
commenced. Hdd f that these facts did not show such want of equity ju- 
risdiction as would compel the court to set aside the decree on motion. 

a Same. 

After a decree by default, respondent is debarred from setting up the 
defense of an adequate remedy at law; and, while the court may itself 
interpose it, there is no obligation to do so, and the matter rests in its 
discretion. 

This was a suit in equity by the Western Electric Company 
against Henry J. Reedy for infringement of a patent Defendant 
moved to set aside a decree by default. 

Barton & Brown and R de V. Carroll, for complainant 
Cobb & Howard and L. M. Hosea, for respondent. 

SAGE, District Judge. The suit is upon patent No. 172,993, is- 
sued February 1, 1876, to the Western Electric Manufacturing Com- 
pany, as assignee of Elisha Gray, the inventor, for improvements in 
electric annunciators for elevators. The defendant being in de- 
fault, a decree pro confesso for the complainant was entered March 
20, 1893, and on the 1st of May, 1893, the decree for an injunction 
and an account was entered. The defendant moves to set aside the 
default and dismiss the case for want of jurisdiction, on the ground 
that it appears from the testimony taken before the master that the 
averments of the bill are not true, and that the assumptions upon 
which the default was rendered were erroneous. Counsel urge that 
it is now ^apparent that by reason of the expiration of the Hahl pat- 
ent (owned by the complainant, dated March 10, 1874, and being for 
an improvement in electric indicators for elevators) before this suit 
was begun there was no infringement whatever by the defendant 
These, it is said, are jurisdictional facts, which appear in the testi- 
mony presented before the master by the complainant in his own be- 
half, and bear upon the averments of infringement made by the bill. 
The testimony before the master does not show that the defendant 
put any annunciators in elevators, excepting flexible cable annunci- 
ators. That "flexible cable" annunciators are covered by the Hah) 
patent was held in Western Electric Manufg Co. v. Chicago Electric 
Manuf g Co., 14 Fed. 691. 
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Counsel insist that if the decision of this court in a former case 
between these parties, affirmed by the United States supreme court 
(140 U. S. 704, 11 Sup. Ct 1031), is law for this case, the court has 
no option but to dismiss. That suit was upon the Hahl patent and 
the Gray patent The Hahl patent expired March 10, 1891. The 
Gray patent expired February 1, 1893. The bill in this case was 
filed May 31, 1892. Being founded on the Gray patent, and com- 
menced nearly a year before its expiration, it was properly brotight, 
and the jurisdiction continued, for the purpose of an account, after 
the expiration of the patent See cases cited under section 1093, 
Rob. Pat Upon the hearing before the master the only testimony 
offered on behalf of the complainant is of the apparatus covered by 
the Hahl patent I do not think that upon this state of fact the 
court should set aside the default, and dismiss the case; or, in other 
words, that the testimony referred to should be used to negative the 
findings of the decree upon default The result of the testimony 
may be to make the final decree in favor of the plaintiff for a nom- 
inal amount only. To state the proposition in other words, the fact 
that the only proof made for the complainant is of the use by' the 
defendant of a device or apparatus set free to the public by the 
expiration of the Hahl patent should not, in the present condition of 
the case, be used to override the decree that the defendant is an 
infringer. It may establish that there is a failure of proof upon the 
proceeding before the master for an account If these facts had ap- 
peared % upon hearing, as in the former case between these parties, 
the result would have been a dismissal of the bill. It is further 
urged that it now appears that the complainant has a full, complete, 
and adequate remedy at law. The general rule is that the objec- 
tion that the complainant has a complete and adequate remedy at 
law should be taken at the earliest opportunity, and, if not .so taken, 
the court having the general jurisdiction will exercise it Reynes 
v. Dumont, 130 U. S. 395, 9 Sup. Ct 486; Kilbourn v. Sunderland, 
130 U. S. 514, 9 Sup. Ct. 594. But if the court, upon looking at the 
proofs, should find none of the matters which would make a proper 
case for equity, it would be the duty of the court to recognize the 
fact, and give it effect, though not raised by the pleadings nor sug- 
gested by counsel. Lewis v. Cocks, 23 Wall. 466; Oelricks v. Spain, 
15 Wall. 211. The defendant is barred by delay, but even then the 
court may, of its own motion, upon proper occasion, make and sus- 
tain the objection. Whether the court shall do so is discretionary, 
not imperative. Brown v. Iron Co., 134 U. S. 530, 10 Sup. Ct. 604. 
Where there has been a decree by default, the court is under no 
obligation to interpose. Hollins v. Iron Co., 150 U. S. 371, 14 Sup. 
Ct 127. In that case the court said, at page 380, 150 U. S., and 
page 127, 14 Sup. Ct: 

"Given a suit In which there is jurisdiction of the parties, in a matter 
within the general scope of the jurisdiction of courts of equity, and a decree 
rendered will be binding, although it may be apparent that defenses existed 
which, if presented, would have resulted in a decree of dismissal." 

This was said with reference to the objection that the remedy at 
law was complete. The motion will be overruled. 
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MERRILL ▼. TOWN OP MONTICELLO. 

(Circuit Court, D. Indiana. March 9, 1695.) 

No. 8,797. 

L Equtty— GnoiTNDS op Demurrer— Limitations. 

Where it appears by the complainant's bill that the remedy is barred by 
lapse of time, or that by reason of laches he is not entitled to relief, the 
defendant may avail himself of the objection by demurrer. 

I Trusts—Limitations. 

In the case of an implied or constructive trust, unless there has been a 
fraudulent concealment of the cause of action, lapse of time is as com- 
plete a bar in suits in equity as in actions at law; and the bar of the 
statute begins to run when the cause of action has accrued. 

& Same. 

The town of M. Intrusted certain bonds to one W. for sale. W. sold the 
bonds and embezzled the proceeds. The town afterwards recovered $6,988 
from a bank which held the same for W. More than six years after the 
recovery of this money, one M., a holder of some of the bonds sold by W., 
which had been adjudged to be Invalid, brought suit against the town to 
charge it as trustee of the money recovered from W.'s bank, on the ground 
that such money equitably belonged to the purchasers of the bonds. Held, 
that the statute of limitations was a bar to the suit to charge the town un- 
der such implied or constructive trust. 

4. Limitations— Indiana Statute— Saving Clause. 

M. also sought to obtain an assignment of a bond given by W. to the 
town to account for the proceeds of the town bonds Intrusted to him. The 
town had brought a suit on such bond, which it had dismissed after a 
judgment in its favor had been reversed on appeal. The statute of lim- 
itations (1 Burns' Rev. St. § 300; Rev. St 1881, § 299) provided that if 
after an action was commenced it should fail or abate, or judgment be 
arrested, or reversed on appeal, a new action might be brought within 
five years, and deemed a continuation of the first action. HiW, that such 
saving clause did not apply to actions voluntarily abandoned; that the al- 
leged right to an assignment of W.'s bond was not the same cause of 
action as that litigated in the action of the town on the bond, and that 
therefore the saving clause of the statute did not apply. 

A. C. Harris, for complainant. 

Ayres & Jones, David Turpie, Walter S. Hartman, and Charles 
C. Spencer, for defendant 

BAKER, District Judge. This is a bill in equity to require the 
town of Monticello to account for the proceeds of certain bonds 
issued by it, which were sold by one J. C. Wilson, as agent of the 
town. It seeks further to charge the town, as trustee, with the sum 
of $ 6,988.43, which amount was received in 1882 by the officers of 
the town as the proceeds of certain litigation; and also to compel 
the town to assign the bond given by Wilson to account for the 
money realized by him from the sale of the bonds. The history of 
this litigation fully appears in the case of Merrill v. Monticello, 138 
U. S. 673, 11 Sup. Ct. 441. The town issued 210 bonds, of $100 each, 
which were sold in the market by Wilson, who had been appointed 
by the town to sell the bonds. He sold the bonds for $19,680.17, 
and fled to Canada with a part of the proceeds. The town found 
$6,988.43 of the money in a bank in Monticello to the credit of 
Wilson, as trustee, for the recovery of which amount the town 
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brought suit against Bundy, as receiver of the bank, and recovered 
the same, in 1882. Bundy v. Monticello, 84 Ind. 119. The town 
took a bond from Wilson, on which it recovered a judgment in the 
court below, which judgment was reversed on appeal. Wilson v. 
Monticello, 85 Ind. 10. The town then dismissed that suit Mer- 
rill holds 143 of these bonds, which he purchased in open market, at 
par, for cash, in 1878, and the remaining 67 bonds are held by other 
persons unknown to the plaintiff. The town has interposed an 
amended demurrer to the bill, and laches and the statute of limi- 
tations, among other causes, are insisted upon as reasons why the 
complainant is not entitled to relief. 

Where it appears by the complainant's bill that the remedy is 
barred by lapse of time, or that by reason of his laches he is not 
entitled to relief, the defendant may avail himself of the objection 
by demurrer. Bank v. Carpenter, 101 U. S. 567. All actions for 
the recovery of money arising out of contracts not in writing are 
required by the statute of this state to be brought within six years 
after, the cause of action has accrued. 1 Burns' Rev. St § 293 
(Rev. St 1881, § 292). Section 300, 1 Burns' Rev. St (section 299, 
Rev. St 1881), provides: 

"If, after the commencement of an action, the plaintiff fail therein, from 
any cause except negligence in the prosecution, or the action abate, or be 
defeated by the death of a party; or judgment be arrested or reversed on ap- 
peal, a new action may be brought within five years after such determination, 
and be deemed a continuation of the first, for the purposes herein contem- 
plated." 

Statutes of limitation are entitled to the same respect as other 
statutes, and ought not to be explained away or evaded. Clement- 
son v. Williams, 8 Cranch, 72; McCluny v. Silliman, 3 Pet. 270; U. S. 
v. Wilder, 13 Wall. 254. Nor should such statutes be viewed in an 
unfavorable light, but should be treated as statutes of repose to 
secure the peace and good order of society. Usually they are 
founded in a wise and salutary public policy, and promote the ends 
of justice. Bell v. Morrison, 1 Pet 352; Lewis v. Marshall, 5 Pet 
470. And such statutes may be invoked as a defense in suits in 
equity, as well as in actions at law. Lewis v. Marshall, supra; 
Leffingwell v. Warren, 2 Black, 599. In the absence of an act of 
congress, the courts of the United States are bound to conform to 
the decisions of the courts of the states in regard to the construc- 
tion to be put upon statutes of limitation of the several states. 
Leffingwell v. Warren, supra; Ross v. Duval, 13 Pet 45. As a gen- 
eral rule, it is doubtless true that lapse of time is no bar to the en- 
forcement of an express trust, clearly established, for the reason 
that the possession of the trustee is presumed to be the possession 
of the cestui que trust Prevost v. Gratz, 6 Wheat 481, 497; Lewis 
v. Hawkins, 23 Wall. 119, 126; Railroad Co. v. Durant, 95 U. S. 576. 
But this rule is subject to the qualification, clearly pointed out in 
the decisions of the courts* that the bar of the statute begins to run 
against a trust as soon as it is openly disavowed by the trustee in- 
sisting upon an adverse right and interest which is clearly and dis- 
tinctly made known to the cestui que trust In the case of an 
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implied or constructive trust, it is equally well settled that, unless 
there has been a fraudulent concealment of the cause of action, 
lapse of time is as complete a bar in suits in equity as in actions at 
law; and the bar of the statute begins to run when the cause of 
action has accrued. Hovenden t. Annesley, 2 Schoales & L. 607, 
634; Elmendorf v. Taylor, 10 Wheat. 152, 174; Speidel v. Henrlct, 
120 U. S. 377, 386, 7 Sup. Ct 610. This is the settled rule of con- 
struction given to our statute of limitations by the supreme court of 
this state. In Raymond v. Simonson, 4 Blackf. 77, it was said: 

"The general rule, however, that the statute of limitations is a bar to suits 
in equity as well as actions at law, has its limits. It is opposed by another 
general rule, that in cases of frauds and trusts the statute of limitations does 
not run. The trusts coming within this rule are direct trusts, technical and 
continuing trusts, which are not cognizable at law, but which are mere crea- 
tures of a court of equity, and fall within the proper and exclusive juris- 
diction of chancery. There are numerous eventual and possible trusts, that 
are raised by Implication of law or otherwise, that fall within the control of 
the statute. Every deposit is a trust; every person who holds money to be 
paid to another, or to be applied to any particular and specific purpose, is a 
trustee, and may be sued either at law or in equity. Contracts of bailment 
are express and direct trusts, but these are all within the statute. The sound 
rule, then, is that the trusts not reached or affected in equity by the statute 
of limitations are technical and continuing trusts, of which courts of law 
have no cognizance." 

The doctrine of this case has often been reaffirmed by the same 
court. Smith v. Calloway, 7 Blackf. 86; Mussleman v. Kent, 33 Ind. 
452; Newsom v. County of Bartholomew, 103 Ind. 526, 529, 3 N. E. 
163. In the case last cited it was held that the receipt of money 
under claim and color of right by public officers does not constitute 
them trustees in such a sense as to bar the defense of the statute 
of limitations. 

If the complainant in this case has acquired any right to compel 
the town to account to him for the moneys received by it or its 
agent, such right of action is raised by implication of law. It was 
settled by the supreme court of the United States in Merrill v. 
Monticello, supra, that the town had no legal power to bind itself 
by an express contract. The bonds issued by it were held ultra 
vires and void, and incapable of ratification. The cause of action 
exhibited in the bill, if any exists, arises out of the equitable 
doctrine that one shall not retain that which, ex debito justitiae, 
belongs to another. The trust relied on is one which is raised 
by implication of law, and is therefore within the control of the 
statute. The cause of action accrued as soon as the defendant 
received the money which, ex aequo et bono, ought to have been 
paid to the plaintiff, and which the defendant could not withhold 
with a safe conscience. If the complainant could charge the 
defendant as trustee for the money received by its agent, Wilson, 
that cause of action accrued in 1878; and, if he could charge the 
town as trustee for the money received as the proceeds of the litiga- 
tion against Bundy, that cause of action accrued in 1882. The 
present suit was not commenced until 1892. No demand was 
necessary to set the statute in motion. But if it were conceded 
that a demand was necessary, it would avail nothing, for the de- 
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mand was not made until after the statute had run, and in such a 
ease the demand is fruitless. Equity will deny relief in cases of 
this character, for to hold otherwise would put it in the power of 
the party to defeat the beneficial effect of the statute by* delaying 
his demand. High v. Commissioners, 92 Ind. 580, 588; Codman v. 
Rogers, 10 Pick. 112; McDonnell, v. Bank, 20 Ala. 313; Morrison v. 
Mullin, 34 Pa- St 12; Palmer v. Palmer, 36 Mich. 487; Thrall v. 
Mead, 40 Vt 540; Keithler v. Foster, 22 Ohio St. 27; Jameson v. 
Jameson, 72 Mo. 640. The complainant's right to relief for the 
recovery of the money received by the town or its agent is barred 
by the statute, as well as on the ground of laches, unless it is 
saved by section 300, 1 Burns' Rev. St. (section 209, Rev. St 1881), 
copied above. It is apparent that the claim to have an assignment 
of the bond given by Wilson cannot aid the complainant's cause of 
action, because unless he can maintain his bill for the recovery of 
the money he can have no right to claim an assignment of the 
bond. The present suit is not within the saving effect of that sec- 
tion of the statute. The former action did not abate, nor was it 
defeated, by the death of a party, nor was the judgment therein 
arrested or reversed. Can the present suit be regarded as a con- 
tinuation of the former action? If an action is voluntarily aban- 
doned, it will not avail to save another action for the same cause 
from the bar of the statute. Null v. Canal Co., 4 Ind. 431. Nor 
does this section apply to actions defeated by reason of being 
wrongly instituted. Hawthorn v. State, 57 Ind. 286. The failure 
of a suit on account of a defect of title relied on in the former action 
does not fall within this section of the statute. Sidener v. Gal- 
braith, 63 Ind. 89. The court in Sidener v. Galbraith, supra, say: 

"We shall not undertake In this opinion to enumerate the particular instan- 
ces in which a new action may be brought under this section. We content 
ourselves with showing that the present is not a continuation of the former 
action, within its meaning. We may premise that the previous action, claimed 
to have failed In this case, did not abate by the death of a party, nor was the 
Judgment in it arrested or reversed on appeal; but, on the contrary, the judg- 
ment was affirmed on appeal to this court. We express no opinion on the 
question of negligence. The present case cannot be held to be .a continuation 
of the former suit. The parties are not the same; the title on which the plain- 
tiffs, the appellees in this court, base their right of action, is not the same; 
and the relief sought is not the same." 

In the present suit the cause of action is not the same as that 
relied on in the former action, nor is the relief sought the same. 
The present suit is upon a new and independent cause of action. 
Besides, it is settled that if a complaint is so amended as to set up 
some hew claim or title, not previously asserted, involving the 
statute of limitations, the sufficiency of a plea of the statute in bar 
of such new claim or title will relate to the time of the filing of 
such amendment, and not to the date when the action was originally 
commenced. School Town of Monticello v. Grant, 104 Ind. 108, 
171, 1 N. E. 302; Railroad Co. v. Bills, 118 Ind. 221, 223, 20 N. E. 
775. So that, if, while the former case was pending, the present 
cause of action had been pleaded by way of amendment to the 
original complaint, at any time after six years from the time the 
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cause of action had accrued, the statute could have been interposed 
as a bar. A fortiori, it can be invoked as a bar to the present 
suit 

The foregoing views render it unnecessary to consider the other 
objections urged to the bill on the argument The demurrer to 
the bill is sustained, at the costs of the complainant; and, unless 
the bill is amended within 30 days, it will stand dismissed for want 
of equity. 



FARMERS' LOAN & TRUST CO. v. NORTHERN PAC. R. CO. et aL 
(Circuit Court, E. D. Wisconsin. February 21, 1805.) 

1. Equity — Parties — Truster and Cestui Que Trust. 

The rule that courts can deal with bondholders only through their trus- 
tees is a rule of convenience, proceeding upon the assumption that the 
cestuls que trustent are fully and fairly represented by such trustees; and 
if it appears that the trustees refuse or neglect to act, or stand in a 
hostile position, or a position prejudicial to the rights of the cestuls que 
trustent, such rule is set aside, and the cestuls que trustent admitted to 
represent their rights. 

2. Same— Trustee Representing Diverse Interests. 

The N. R. Co. was the owner of an extensive railway system, upon which 
there were numerous mortgages, covering parts of such system and trib- 
utary roads controlled by the N. R. Co., and three so-called "general mort- 
gages" and a consolidated mortgage, each covering substantially the whole 
property of the N. R. Co., but with some exceptions in the case of each 
mortgage, there being also some question as to precisely what property 
was covered by such mortgages. The F. Trust Co., the trustee of the 
second and third general mortgages and of the consolidated mortgage, and 
also of many of the divisional mortgages and mortgages on subordinate 
roads, together with certain stockholders and creditors, brought a suit to 
marshal all the assets of the company ascertain the various liens, and 
decree the rights of the several parties. Subsequently, it .brought a suit 
to have an account taken of the bonds under the second and third con- 
solidated mortgages, to have their liens declared, and for foreclosure of 
the second general mortgage. These two suits were consolidated. Cer- . 
tain committees, representing holders of the second and third general mort- 
gage bonds and of the consolidated mortgage bonds, petitioned to be made 
parties, alleging that the position of the F. Trust Co. was inconsistent; 
that the interests of its several cestuis que trustent were different, and. 
In certain respects, hostile to one another; and that they should be per- 
mitted lo Intervene to protect their several rights and claims. Held that, 
in view of probable or possible conflicts which might arise between the 
several interests represented by the trustee, a representative of each inter- 
est should be admitted as a party to the suit to protect the same. 
8. Same— Restriction on Rioiit op Bondholder to Institute Suit. 

The second and third general mortgages each contained a provision that 
no holder of a bond should have the right to institute a suit for foreclosure 
of the mortgage or other remedy thereon, except after request to and re- 
fusal by the trustee to act. Another provision permitted the removal of 
the trustee by a majority of the bondholders. Hel<U that neither provi- 
sion limited the power of a court of equity to permit the Intervention of 
bondholders for the protection of their rights, when it was otherwise just 
and proper to permit them to do so. 

This was a suit by the Farmers' Loan & Trust Company against 
the Northern Pacific Railroad Company for the foreclosure of a 
mortgage. Certain bondholders petitioned to be made parties. 
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Turner, McClure & Rolston and Winkler, Flanders, Smith, Bot- 
tum & Vilas, for complainant 

M. H. Cardozo, Van Dyke & Van Dyke, and John M. Butler, for 
Johnston Livingston and others. 

Samuel B. Clarke, for Charles B. Van Nostrand. 

Quarles, Spence & Quarles> for Edward D. Adams and others. 

JENKINS, Circuit Judge. A committee, of which Mr. Johnston 
Livingston is chairman, claiming to represent holders of bonds se- 
cured by the general second mortgage of the defendant company, 
has petitioned the court that all or some one member of the com- 
mittee be made parties or party defendant to this cause. Charles 
Van Nostrand, in his own behalf, and at the request and for the 
benefit of a committee of the holders and owners of upwards of f 1,- 
000,000 of the general third mortgage bonds, and in behalf of all 
others who may join in protecting the interest of the third mort- 
gage bondholders, also presents a petition that he may be made a 
party to the suit. These petitions are opposed by the trust com- 
pany, complainant. There, is qlso presented the petition of Edward 
D. Adams and others, a committee of bondholders representing f 6,- 
036,000 of tlie second mortgage bonds, $6,593,000 of the third mort- 
gage bonds, and $ 19,880,000 of the consolidated bonds, which in 
effect sustains the trustee in its objection to the allowance of the 
petitions of the other committees, and expresses contentment with 
the action of the trust company in the execution of its trust, but 
asks the court, if the prayers of the other petitions should be al- 
lowed, that they also may be made parties to the suit, as represent- 
atives of bondholders. 

That the situation may be accurately conceived, a general review 
of the condition of affairs should be stated. The bonded indebted- 
ness of the Northern Pacific Railroad Company, secured by mort- 
gage or trust deed, is as follows: First A mortgage dated May 1, 
1879, to the Farmers' Loan & Trust Company as trustee, to secure 
bonds to the amount of $ 2,500,000, of which there are outstanding 
bonds to the aggregate amount of $1,904,000. This mortgage is 
upon the Missouri Division of the road, being that part of its main 
line extending from the Missouri river, in the state of North Da- 
kota, to the Yellowstone river, in the state of Montana, and upon all 
the lands granted by congress appertaining thereto, with certain 
other property. Second. A mortgage to the Farmers' Loan & 
Trust Company, dated September 1, 1879, to secure bonds to the 
amount of $4,500,000, of which there are outstanding $455,000 in 
amount. This mortgage is on the Pend d'Oreille Division, extend- 
ing from the Snake river, in the state of Washington, to Lake Pend 
d'Oreille, in the state of Idaho, and all the lands granted by con- 
gress appertaining thereto. Third. The general first mortgage to 
the Central Trust Company, dated January 1, 1881, to secure bonds 
now outstanding, to the amount of $43,393,000. This mortgage is 
upon the main line of the road and its Cascade Branch (being a 
branch over the Cascade Mountains to Puget Sound), and upon all 
lands granted by congress and upon the rolling stock of the company 
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and other property acquired or to be acquired for use in connection 
with its railroad. Fourth. The general second mortgage issued to 
the Farmers' Loan & Trust Company, November 20, 1883, to secure an 
issue of bonds to an amount not to exceed in the aggregate $20,000,- 
000, and under which mortgage there are now outstanding bonds 
to the aggregate amount of $19,216,000. This mortgage is upon 
the main line, telegraph lines, and upon the land grant, except as 
to those lands lying east of the Missouri river; also upon the 
lease of the St. Paul & Northern Pacific Railroad Company, and 
upon the one undivided half of that part of the St Paul & Duluth 
Railroad which extends from its junction with the main line of 
the railroad of the Northern Pacific Railroad near Thompson to 
Duluth, Minn. j and also upon lands then owned or thereafter ac- 
quired in the city of St Paul or Duluth for use in connection with 
or for the purposes of the road, and upon all other property, of 
every kind and nature, then owned or thereafter to be acquired, 
wherever situated or however held, for use in connection with 
or for the purposes of the railroads or any of them, or the busi- 
ness of the Northern Pacific Company. Fifth. The general third 
mortgage to the Farmers'. Loan & Trust Company, dated Decem- 
ber 1, 1887, to secure bonds aggregating $12,000,000 principal, of 
which there are now outstanding $11,461,000. This mortgage 
covers the main line of the railroad, the Cascade Branch, the land 
grant, the lease of the St Paul & Northern Pacific, the undivided 
half of that part of the St Paul & Duluth Railroad between 
Thompson and Duluth, and also all the interest of the Northern 
Pacific Company in some 20 branch lines of railroads mentioned, 
and all other branch roads that might thereafter be acquired or con- 
structed and operated as feeders of the main line or of the Cascade 
Branch. Sixth. The consolidated mortgage to the Farmers' Loan 
& Trust Company as trustee, dated December 2, 1889, to secure 
bonds in the aggregate not exceeding $160,000,000, under which 
there are outstanding bonds to the amount of $62,443,000. This 
mortgage in general covers all the property and rights included in 
the previous general mortgages. It recites also that some 21 branch 
lines have been constructed, naming them, and that the capital 
stock of all the branch line companies owned by the Northern 
Pacific Company is of the par value of $37,781,057.50, of which 
$8,552,600 is owned absolutely by the company, and the remaining 
stock, amounting at par value to $29,228,457.50, is held in trust for 
the railroad company to become the absolute property of the com- 
pany when the mortgage debt of the branch lines is paid. In addi- 
tion to the indebtedness secured by mortgage upon the railway, 
there is also a certain collateral trust indenture, dated May 1, 1893, 
to the Farmers' Loan & Trust Company as trustee, to secure an 
issue of notes to the amount of $15,000,000, of which there were 
outstanding at the institution of the suit $10,050,000, secured by 
certain collateral bonds and stock of the branch lines and other 
roads controlled by the Northern Pacific Company. The Farmers' 
Loan & Trust Company is also trustee under various mortgages 
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made by some 17 of the branch lines connected with the Northern 
Pacific Railroad to secure bonds amounting in the aggregate to 
some $33,873,000, which bonds bear the guaranty of the Northern 
Pacific Railroad Company. 

This suit was originally brought by the Fanners' Loan & Trust 
Company as trustee under all the trusts recited, and by certain 
stockholders and creditors of the railroad CQmpany, and in behalf 
of all other stockholders and creditors of the company who might 
choose to become parties to the suit and contribute to its expense; 
praying the court to fully administer the trust fund in which the 
complainants were interested, constituting the entire railroad 
system, lands, and assets of the defendant corporation, to marshal 
all its assets, to ascertain the several respective liens and priorities 
existing upon each and every part of the system of railway and 
property, the amount due upon each and every part of the mort- 
gages or other liens, and to enforce and decree the rights, liens, and 
equities of each and all of the preferred and common stockhold- 
ers and bondholders and creditors of the company as the same may 
be finally ascertained and decreed upon the respective interven- 
tions or applications of each and every such stockholder or lienor 
in and to not only said lines of railroad, appurtenances, equipment, 
land, and property, but also to and upon each and every portion 
of the assets and property of each of the said corporations. Sub- 
sequently the Farmers' Loan & Trust Company filed its bill of com- 
plaint, setting forth the several mortgages upon the road executed 
to it as trustee, reciting the proceedings in the suit which it had 
brought in connection with the stockholders co-complainants, and 
asking that all the rights and franchises, and all the property^ 
real and personal, of the Northern Pacific Company, may be de- 
clared subject to the lien of the consolidated mortgage; that an 
accounting may be taken of the outstanding bonds untie* the general 
second mortgage, and they declared a first lien on the property of 
the company described in the general second mortgage, subject only 
+^ +i^ i;^« ** fv.^ <™™t*o1 <\„ a + mortgage and the prior divisional 
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bill of foreclosure filed by the trust company, and directing that 
the two causes be consolidated, the consolidated cause to proceed 
under the title of the bill of foreclosure. 

The petitions, in brief, proceed upon the following grounds: 
First That the trustee occupies inconsistent positions; that, by its 
bill to foreclose the second mortgage, it seeks to cut off the equity 
of the third mortgage bondholders; that, as trustee of the gen- 
eral second mortgage, it becomes its duty to press a foreclosure and 
sale, while, as trustee of the general third mortgage, it is its duty 
to avoid or delay such a foreclosure. Second. That grave questions 
exist whether the general first and the general second mortgage 
cover the same property, and whether the general third mortgage 
does not cover property that is claimed to be covered exclusively 
by the consolidated mortgage; that it is in the interest of the 
holders of consols that the expense of the receivership and ad- 
ministration should be charged against the interest of third mort- 
gage bondholders, and of the latter that such expense should be 
charged only against the classes of bondp the holders of which are 
benefited by such expense; that the interest of the third mortgage 
bondholders is for a sale of the road so soon as it will realize 
enough to pay the interest and principal of the third mortgage 
bonds and of prior mortgages in full; and that the expense of 
administration, if such sale should be delayed, is in the interest 
of the consolidated mortgage bondholders, and counter to the inter- 
est of the bondholders under the general third mortgage; that it 
is in the interest of holders of consolidated bonds that all such 
hypothecated bonds should be redeemed, but that such redemption 
is counter to the interest of the third mortgage bondholders; that 
there is a conflict of interest between third mortgage bondholders 
and the holders of bonds issued under the mortgages on branch 
lines of which the complainant is trustee. It is also insisted that 
the complainant was guilty of improper conduct in assenting to 
the issue of receivers' certificates imposed as a lien upon the rail- 
road property superior to the general second and third mortgages, 
and issued for the redemption of outstanding securities, and in 
failing to disclose to the court that it was itself the holder of some 
of the securities to be redeemed; and also that in the course of 
administration the trust company has acted with partiality to- 
wards the consol holders, and unfairly to the prior mortgage hold- 
ers, in this: that it suffered provision to be made under which the 
proceeds of receivers' certificates to the extent of $ 2,000,000 and 
upward were used by the receivers to redeem some $4,000,000 of 
consols, f700,000 of Chicago & Northern Pacific bonds, and |400,- 
000 collateral trust notes which could not benefit the second and 
third general mortgage bondholders. 

It is a cardinal principle in the administration of the law that no 
man shall be condemned without a hearing. Therefore, it is that 
no one shall be concluded by a judgment to which he is neither 
■party nor privy. Therefore, it is that, as a general rule, all persons 
interested in a controversy must be made parties thereto, 'that their 
rights may be determined and concluded by the judgment There 
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has grown into the practice an exception, in some states recognized 
by positive enactment, that the trustee of an express trust may 
maintain suit without joining his cestui que trust. This is to 
avoid the expense and the delay attending the getting together and 
joining of numerous parties whose interests had been committed 
to the keeping of a trustee, and could be protected by him without 
their intervention. Under this exception, it has been well held 
that, in general, courts can deal with bondholders only through 
their trustee, and that it is not to be tolerated that each individual 
bondholder could, at his own suggestion, proceed to assert his rights, 
when they can as well be asserted through a trustee. The rule, 
however, creates an exception to the general principle that all in- 
terested should join in the controversy. It is a rule of convenience, 
to facilitate the conduct of the suit It proceeds upon the assump- 
tion that the cestui que trust can be fully and fairly represented 
and protected in his rights by the trustee or representative. A 
rule of convenience must, however, give way when rights are in- 
volved. If it appears that the trustee refuses or neglects to act, 
or stands in a hostile position, or has assumed a position prejudi- 
cial to the interests of the cestui que trust, the rule of convenience 
is put aside, and the cestui que trust admitted to represent his 
rights, because in such case the trustee has not or cannot fully and 
faithfully represent them. Jones, Corp. Bonds, § 338. 

It is, however,- insisted for the complainant that the court has 
not the power to permit these petitioners to intervene as parties 
to the suit, because so to do would be to permit them to violate 
their contract obligations. This contention is founded upon a pro- 
vision of both the general second and general third mortgages to 
the effect that: 

"No holder or holders of a bond, or of any bonds secured hereby, shall have 
the right to Institute any suit, action, or proceeding, in equity or at law, for 
the foreclosure of this indenture, or for the execution of the trusts thereof, 
or for the. appointment of a receiver, or any other action, suit, or remedy 
hereunder, or under or upon any bond or coupon for Interest hereby secured, 
without first giving notice in writing to the trustee of default having occurred 
and continued, as in this article aforesaid, and requesting the trustee, and 
affording it a reasonable opportunity, to institute such action, suit, or pro- 
ceeding in its own name, or to proceed to exercise the powers hereinbefore 
granted, and also offering to it adequate security and indemnity against the 
costs, expenses, and liabilities to be incurred therein or thereby; and such 
notification, request, and offer of indemnity are hereby declared to be condi- 
tions precedent to any suit or action, or right of suit or action, for the fore- 
closure or for the execution of the trust of this indenture, or for the appoint- 
ment of a receiver, and to any other action, suit, or remedy hereunder, or 
ander or upon any bond or coupon for interest hereby secured." 

It is asserted that by this provision the bondholders have ex- 
y-vessly agreed that except under peculiar circumstances of request 
a*d neglect to sue, which do not exist, their rights shall be protected 
and enforced only by the trustee. 1 cannot assent to this conten- 
tion. The provision is restricted to suit by the bondholders to 
foreclose the mortgage, or to enforce the bonds except through the • 
instrumentality of the trustee, but cannot, I think, be applied to. 
a case where suit has been brought by the trustee, if the conditions 
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would Justify a court in admitting the bondholders to intervene. 
They do not by this provision conclude themselves against the 
subsequent assumption by the trustee of hostile position op against 
its violation of duty. The stipulation is a mere restraint upon suit 
by the bondholder unless and until the trustee, upon proper de- 
mand and indemnity, refuses to bring suit, but it cannot be that a 
trustee, by a mere formal institution of Buit, could therein, by the 
assumption of hostile position or in violation of his duty, sacrifice 
the interests of the bondholders, and they be without remedy be- 
cause of this stipulation. 

It is claimed that the only remedy of the bondholders in case of 
dereliction of duty on the part of the trustee is to be found in article 
15 of the mortgage, in which it is declared "that the trustee may 
be removed by the majority in interest of the bondholders of all 
of said bonds hereby secured and then outstanding, by instrument 
or instruments in writing, under their hands and seals, or by a vote 
of a meeting duly called and held as herein provided." This pro- 
vision puts it in the power of a majority of bondholders at any time, 
and for or without cause, to displace the trustee, but does not limit 
or control the powers of a court of equity to permit the intervention 
of bondholders for the protection of their rights when otherwise 
it would be just or proper to permit them so to do. The inter- 
vention does not displace the trustee, but admits the cestui que. 
trust, that they may be heard in the protection of their claims. The 
question, I think, resolves itself to this: Are the circumstances 
disclosed such as to call upon the court, in the exercise of a sound 
discretion, to permit bondholders to intervene for the protection 
of their rights? 

I proceed now to the consideration of the grounds upon which 
intervention is sought, and to the consideration of the charges pre- 
ferred against the trustee. I do not design to go over the ground 
with respect to the propriety of the issuance of receivers' certifi- 
cates. That question was long ago fully presented, considered, 
and determined. I am satisfied of the wisdom of the course then 
pursued, and that it has resulted in saving this great system of 
railway from disintegration. The facts presented to the court, 
upon that application were undisputed and indisputable. Counsel 
for the present petitioning second mortgage bondholders was al- 
lowed, amicus curiae, to be heard at length. There was no con- 
tention upon the facts. It was a question of propriety of action 
upon ascertained conditions. Certainly no objection can be justly 
taken to the action of the trustee* with regard to its submission to 
the court of the question of the propriety of the issuance of those 
certificates. It is said, however, that the complainant acted im- 
properly in failing to disclose to the court the fact that it at thf, 
time held a debt against the company, secured by collaterals which 
it was proposed to redeem with the proceeds of the receivers' cer- 
tificates to be issued. It is true that that fact was not disclosed 
to the court, and therein I think the trust company failed in its 
duty to the court It should have disclosed that it was actually or 
possibly interested in the issuance of those certificates, and its omis- 
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sion to advise the court of its debt has given rise, I think, to jnst 
criticism. The action of the court, however, would have been no 
different had the fact been disclosed. It appears- that the loan 
made by the trust company to the railway company was to aid it 
in an emergency; that the loan was made upon reasonable terms, 
no advantage being taken of the necessities of the company, and 
that it was a favorable loan for the company; that it has not as yet 
been paid, and has been carried by the trust company through a 
period of serious financial revulsion without charge to the estate 
other than the accruing interest; and that the trust company has 
not and does not desire with respect to this debt to avail itself of 
the provision of the order for the issuance of certificates. I cannot 
think that the omission to advise the court of this debt, while im- 
proper, was designed, and it certainly has resulted in no injury to 
the interests of the petitioners. 

The court is then confronted with the question whether the 
trustee stands in such relation to the different mortgages upon the 
road that it may be hindered^ in fully and impartially representing 
each independent interest in 'the foreclosure of the general second 
mortgage and in the conduct of the suit. And here it must be re- 
membered that this consolidated suit is not one merely to foreclose 
the general second mortgage; it is also an administration suit to 
marshal the assets, to ascertain and determine the several respec- 
tive liens and priorities existing upon this whole system of railway, 
and to enforce the rights, not only of the lienors, but of the general 
creditors and stockholders of the company. I do not deem it 
proper at this time to assert the respective rights under the differ- 
ent mortgages, but it is apparent that there may well arise con- 
flicting claims under these mortgages with respect to the property 
covered by each, and the respective rights of the bondholders there- 
under. It is not needful, nor would it be proper, now to say that, 
as matter of proper construction of the various instruments, the 
contention cannot be sustained. It is enough to say that it is 
debatable ground, and in a court of justice, in the determination 
of such a question, the contestants have a right to be heard. If 
such questions should arise, how can the trustee under one mort- 
gage, with strict impartiality, represent the interests under an- 
other mortgage? It was well said in Cuthbert v. Chauvet, 13G 
N. Y. 326, 332, 32 N. E. 1088, with respect to the duty of a trustee, 
that "the absolute and positive duty is imposed upon him to defend 
the life of the trust whenever it is assailed." A trustee cannot be 
permitted to assume a position inconsistent with or in opposition 
to his trust. His duty is single, and he cannot serve two masters 
with antagonistic interests. The interest of the general second 
mortgage bondholders is to secure their money as speedily as possi- 
ble. The interest of the third mortgage bondholders is to delay 
foreclosure until arrangements can be made that will insure their 
interest in the property, and therefore to insist upon postpone- 
ment of the enforcement of the rights of the second mortgage bond- 
holders. The interest of the holders of consolidated mortgage 
bonds is in this respect antagonistic to both the general second and 



Digitized by 



Google 



177 

general third mortgage bondholders. It would be improper to say 
what course should be pursued in the determination of the ques- 
tions when they shpll be confronted, but surely it would seem in- 
consistent with its trust under the consolidated mortgage for the 
trustee to insist upon immediate sale under the prior mortgages, 
and so vice versa. Upon that question each interest should be 
heard in its own behalf. These observations will apply also to 
possible contention between the different mortgage interests with 
respect to the property covered by each, and possible contention 
between the third mortgage bondholders, and the consolidated 
mortgage bondholders and the holders of collateral trust notes, 
with respect to which interest has a prior lien upon the collateral 
notes and upon the bonds of the branch lines which may be held 
by the trust company (complainant) as trustee. It would be neither 
profitable nor wise to forecast the controversies that may arise 
with respect to conflicting interests in this case. It is sufficient 
to say that each conflicting interest has a right to its day in court, 
and to be heard; and, where there is the same trustee in each of 
the mortgages and under the collateral trust agreement, it seems 
just and proper that each interest should be represented in the 
suit, that the court may be properly advised upon a full hearing of 
all interests. I think it will not do to sav that the controversies 
suggested have not as yet arisen. They could probably never arise 
if all the bondholders under the different mortgages were alone 
represented by the same trustee. . In such case their rights would 
most likely be determined without controversy. The presence 
of disputing parties is necessary that the conflict may be formulated 
and determined by judgment. It would, I think, be an anomaly 
if a trustee under one trust should sue himself as trustee under 
another trust to determine the conflict between the trusts. I think 
it proper, therefore, in view of the possible and probable conflicts 
that may arise, and in view of the position of the complainant as 
trustee under all these mortgages, that a representative of each 
interest should be admitted to protect the rights of each in any 
conflict that may arise between these interests. 

It is objected to the application of the Livingston committee that 
it only represents a million or a million and a half dollars of bonds 
out of the total amount of f 19,216,000; and to Mr. Van Nostrand 
that he or his committee only represent a million dollars of bonds 
out of $14,401,000; and that the Adams committee, opposing the 
granting of the petitions, and content with the action of the trustee, 
represents nearly one-third of the bonds issued under the general 
second mortgage, and over one-half of the bonds issued under the 
general third mortgage. This objection might be of great force 
and availing were it not for the fact that the Adams committee 
also represents nearly one-third — some $19,881,000 — of the consoli- 
dated mortgage bonds. The Adams committee, therefore, stands 
in the same plight with the complainant, trustee under all the mort- 
gages. Its interest would be not only to protect the general sec- 
ond and general third mortgages, but also the consolidated mort- 
•v.66F.no.3— 12 
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gage, and possibly its interest under the general second and gen- 
eral third mortgages might be subordinated to its larger interest 
under the consolidated mortgage. 

It is also objected to the Livingston committee and to the Van 
Nostrand committee that they largely represent stockholders as 
well as bondholders. I am not impressed with the validity of this 
objection. The stockholders are now represented by the corpora- 
tion defendant, actively asserting their rights in the suit These 
committees could do no more. I am, however, impressed with the 
consideration that the Livingston and the Van Nostrand commit- 
tees respectively represent but a small minority of the bonds issued 
under the general second and third mortgages; and if there were 
a' representative of a majority of the bonds issued under these two 
mortgages respectively, having no other interest to serve than that 
of the respective mortgages mentioned, I should not feel inclined 
to grant these petitions. . But they are the only persons before the 
court representing distinctively the interests of the mortgages under 
which they respectively hold bonds. The stock which they hold 
is at the best of but trifling value. It is not reasonable to suppose 
that they would sacrifice or endanger their bonds in the protection 
of that which is of but trifling value. 

It is urged that these petitions should not be granted, because 
it is feared that they are not preferred in good faith, but merely to 
obtain vantage ground from which they can embarrass the trustee 
and the court in the management of this great railway, and im- 
pede and hinder the work and injure the credit of the receivership. 
The court has no right to assume that such is the purpose of the 
petitioners, nor can it perceive that such result can follow the grant- 
ing of the petitions. If, however, such be the purpose, — which I 
have no right to assume, and which is disclaimed by counsel, — the 
court will be quite able to protect itself and the estate against im- 
proper intrusion into and attack upon the management of the prop- 
erty committed to its supervision. The petitioners are admitted 
for the protection of their rights, not for factional opposition to the 
management of this property by the receivers. 

The fear is also expressed by counsel for the trustee that the ex- 
ercise of the right to appeal may prevent a proper reorganization 
plan from being carried out. I am not forgetful of the considera- 
tions which influence the actions of courts with respect to proper- 
ties of this kind in recognizing every fair plan of reorganization; nor 
am I unmindful of the consideration that the minority of bondhold- 
ers are in large measure subject to the action of the majority; but 
such considerations ought not to avail to abridge the right to ap- 
peal in any case where a party deems his right infringed. It is 
more important that the right to appeal be preserved in its integ- 
rity than that any plan of reorganization should be carried into 
effect without the delay which may be incident to the assertion of 
legal rights. At the same time, however, care should be taken 
that, while the right should be. granted, it should be protected from 
abuse. And to that end I have come to the conclusion to allow but 
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one individual of each of these committees to be represented in 
the suit, to the end that each mortgage interest shall thus have 
representation. This will, as I think, enable the court to be in- 
formed of the claims and rights of each interest, prevent confusion 
in the orderly conduct of the litigation, and factional opposition in 
the management of the estate. 

The prayers of the several petitions will therefore be granted 
so far as to permit Mr. Johnston Livingston, Mr. Charles B. Van 
Nostrand, and Mr. Edward D. Adams to be made parties defendant 
to the suit for the purpose of protecting the interests of the I»onds 
represented by them respectively in any conflict which may arise 
as to their respective interests in the estate. 



GROVES et al. v. SENTELL. 

(Circuit Court of Appeals, Fifth Circuit January 15 t 1895.) 

No. 837. 

1. Iktehest— Fund in Registry— Bill in Nature ok Bill of Interpleader. 

The complainant in a bill in the nature of a bill of interpleader cannot 

be required to pay interest on the fund which he deposited in court at the 

commencement of the suit, where he is not chargeable with any delays 

occurring during the litigation. 

8. Appeal— Specific Decree— Duty of Court below — Interest. 

The supreme court, reversing a decree upon a bill in the nature of a bill 
of interpleader, gave specific directions as to the decree to be entered be- 
low, requiring payment to some of the parties of a stated sum, with inter- 
est, out of the fund deposited in the registry by complainant, and ordering 
a personal judgment against him for costs alone, although the prevailing 
parties had prayed a judgment against him for additional interest. Held 
that, in view of the specific nature of the supreme court's directions, the 
court below had nothing to do but enter the decree ordered, and execute 
the same, and was bound to presume that the supreme court had passed 
upon all the issues; for which reason the circuit court could not order the 
complainant to fill up the registry by paying interest on the fund there 
deposited from the time of deposit to date. 

8. Estoppel — Consent to Payment of Costs and Fees Pending Appeal. 
Voluntary consent, shown by the record, to the execution, pending an ap- 
peal, of a part of the decree which directed payment out of the fund in 
court, of the special master's costs, and a solicitor's fee for complainant, 
binds the consenting party, although the decree Is afterwards wholly re- 
versed, and the appellate court decides that these allowances were erro- 
neous. 

Appeal from the Circuit Court of the United States for the 
Eastern District of Louisiana. 

This was a bill in the nature of a bill of interpleader, brought by 
George W. Sentell against Martha Groves, William J. Groves, and 
others. A decree having been entered by the circuit court, an 
appeal was taken to the supreme court by the said Martha and 
William J. Groves, and by Thomas A. Pogue, administrator of 
Rosetta Rhea, deceased. The supreme court reversed the decree, 
with specific directions to the court below (14 Sup. Ct 8d8), and 
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from the action of that court in execution thereof the present 
appeal was taken by the said Martha Groves and William J. Groves. 

W. S. Benedict, for appellants. 

E. M. Hudson, for appellee George W. Sentell. 

Before PARDEE and McCORMICK, Circuit Judges, and BRUCE, 
District Judge. 

PARDEE, Circuit Judge. The supreme court, in the opinion 
delivered by Mr. Justice White, saw fit to specifically prescribe the 
final decree to be entered in this case as follows: 

"The decree Is reversed, and a decree is rendered in favor of Martha Groves 
and William J. Groves, directing the payment out of the fund of $4,873, with 
interest at eight per cent, from March 5, 1884, until paid, and costs of this 
and the court below." Groves v. Sentell, 153 U. S. 4G5-480, 14 Sup. Ct 898. 

The mandate filed iji the circuit court concludes as follows: 

"On consideration whereof, it is now here ordered, adjudged, and decreed 
by this court that the decree of the said circuit court in this cause be, and 
the same is hereby, reversed, with costs; and that the said Martha Groves, 
William J. Groves, and Thomas A. Pogue, administrator of Rosetta Rhea, de- 
ceased, recover against the said George W. Sentell et al. three hundred and 
forty-nine dollars for their costs herein expended, and have execution therefor. 
And it is further ordered that this cause be, and the same is hereby, remanded 
to the said circuit court with directions to enter a decree directing the pay- 
ment to Martha Groves and William J. Groves, out of the fund in the regis- 
try of the court, the sura of $4,873, with interest at 8 per centum per annum 
from March 5, 1884, until paid, with costs in that court 

"May 14, 1894. 

"You therefore are hereby commanded that such execution and further pro- 
ceedings be had In said cause, in conformity with the opinion and decree of 
this court, as, according to right and justice, and the laws of the United 
States, oug^it to be had; the said appeal notwithstanding." 

In the circuit court, on filing the mandate, a decree was entered 
adjudging that the whole amount in the registry of the court in 
the case be paid to Martha Groves and William J. Groves, and, 
further, that George W. Sentell, Fanny B. Randolph, William B. 
McLean, liquidator of the partnership company of G. W. Sentell, 
testamentary executor of Benjamin Conyers, deceased, be con- 
demned in solido to pay the sum of $349, costs expended in the 
supreme court of the United States, and the further sum of $507.50, 
costs in the circuit court, for which sums execution was directed. 

The first assignment of error in this court is: 

"That the court erred in not complying with the final decree of the supreme 
court, as set forth in its mandate, and the opinion upon which same was 
based." 

The decree prescribed by the supreme court and directed to be 
entered in the circuit court was not a personal decree against any 
of the parties to the suit, except for the sum of $349, costs of the 
supreme court, but was a decree disposing of the fund in the 
registry of the court, of which alone it would seem, from the plead 
ings, the court had jurisdiction. As the decree of the circuit court 
rendered in pursuance of the mandate gave all the fund in the 
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registry of the court to Martha Groves and William J. Groves, it 
is clear that in this respect the appellants cannot complain. If 
the appellants desired relief beyond the fund in the registry of the 
court, their application should have been to the supreme court 
The second assignment of error is: 

"That the court erred in limiting its decree to the sum of $5,346, now in its 
registry; in not ordering the amount to be at once paid on account; and in 
not ordering George W. Sentell to fill up the registry with a sufficient fund to 
satisfy the balance found due by him to Martha Groves and William J. 
Groves by the supreme court, with interest accrued to date, and their counsel 



The real proposition asserted by this assignment of error is that 
George W. Sentell should be required to pay into the fund interest 
at 8 per cent, pending the suit. According to the opinion of the 
supreme court, the original bill of George W. Sentell was not a 
strict bill of interpleader, because of an ultimate interest of Sentell 
in the fund in controversy; but that, as a bill in the nature of a bill 
of interpleader, it was allowable. The difference .between a strict 
bill of interpleader and a bill in the nature of a bill of interpleader, 
so far as practice and proceedings are concerned, is that in the 
one the complainant is entitled of right to his costs, including 
solicitors' fees, while in the other — as generally in equity cases — 
the costs are within the discretion of the court Willard, Eq. Jur. 
(Ed. 1SG3) p. 321. In both the fund should be paid into the court 
before any order is made in the case. 2 Daniel 1, Ch. Prac. 15G3, and 
cases there cited. If paid into court to the full amount, no interest 
on the fund in the court while proceedings are pending ought to 
be required of the complainant, unless some fault or delay in the 
proceedings can be attributed to his conduct. In Spring v. Insur- 
ance Co., 8 Wheat. 270-293, the complainant in a bill of interpleader 
was required to pay interest on the fund pending the proceedings, 
because he had not paid the same into court. In Richards v. 
Salter, G Johns. Ch. 445, the complainant was excused from paying 
interest because he had. with all reasonable diligence, resorted t( 
the court, and paid the money into court, after in vain calling on 
the defendant for indemnity. The record in this case shows thai 
at the time the fund was paid into court the full amount, principal 
anjl interest, to wit, the sum of f 4,873, with interest thereon a 
the rate of 8 per centum per annum from March 5, 1884, aggre 
gating the sum of $ 5,743.4G, was paid into court The fault herein 
attributed to the complainant, George W. Sentell, as a reason for 
charging him with interest upon the fund while lying in the registry 
of the court is that, soon after the injunction restraining the 
Groveses and others from prosecuting their suit at law was issued, 
Mrs. Groves and others, through their counsel, suggesting that the 
funds were on deposit in the registry, and that from the showing 
before the court the same belonged to movers, took a rule on the 
complainant to show cause why the movers in the rule should not 
be permitted to withdraw the same on giving bond for the amount 
thereof, with surety to be approved by the court, without prejudice 
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to any of their rights in the premises; and that such rule, being 
submitted to the court, after argument by the parties respectively, 
was discharged by the court. The record does not show whether 
the rule was opposed by counsel for the complainant in the bill. 
It is stated in this court by his solicitor then and now that he 
did not oppose the rule, but that the same was opposed by counsel 
for other defendants. The rule taken was practically an informal 
demurrer to the bill of complaint, and as such seems to have been 
properly overruled. The delay caused in this respect, as well as 
that resulting from the appeal to the supreme court, if operating 
an injury, should be attributed to the action of the circuit court, 
for which the interpleading complainant should not be held 
responsible. However this may be, in our opinion the limitation 
of the decree as suggested in this assignment of error would have 
been wholly unwarranted. When the supreme court prescribed 
the decree to be entered in the circuit court in such specific terms 
as the record shows, there was nothing left for the circuit court to do 
in the premises but to enter the decree prescribed by the supreme 
court, and execute the same. As noticed above, there was no per- 
sonal judgment directed against George W. Sentell, except for costs 
in the supreme court, although the answer of Martha Groves and 
William J. Groves to the bill of interpleader claimed that George 
W. Sentell was indebted to them in the sum of ?4,873, with interest 
thereon at 8 per cent, per annum from March 5, 1884, until paid, 
and prayed the court to decree "that the fund deposited in the 
registry of this court is the property of these respondents, and that 
the same be paid to them; and they further pray that this matter be 
referred to a master to ascertain what further amount may be due 
to these respondents by complainant as interest until final pay- 
ment under his contract and agreement and assumption herein- 
before set forth, and what further damages, and also what costs, 
are due to these respondents by said complainant." We are 
bound to presume that the supreme court in their decree passed 
upon this issue, and neither from the mandate nor from the opinion 
rendered by the court can we infer any intention to leave undecided 
any issue in the case, or in any wise refer the same to the circuit 
court for future disposition. 
The third assignment of error is: 

"That the court erred In not requiring the return to the registry of the sum 
of $350, taken therefrom as costs of George W. Sentell, and paid to the offi- 
cers of the court as such costs pendente lite." 

The record shows that the circuit court, in rendering the final 
decree in the case (which was reversed), adjudged that "there be 
allowed and paid out of the fund in the registry of the court a fee 
of $250 to E. M. Hudson, Esq., solicitor for the complainant, for 
services in filing the bill of interpleader, and conducting the proceed- 
ing therein"; and, further, "that there be paid out of the registry 
of the court to the master specially appointed to take the testimony 
and state the account the sum of $100." These sums were paid out 
of the registry pending the appeal. In the opinion of the supreme 
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court it is held that the original bill in the case was not a strict 
bill of interpleader, but was a bill in the nature of a bill of inter- 
pleader, and that George W. Senteirs ultimate interest prevented 
him from being allowed a solicitor's fee from the fund dedicated 
to the payment of the mortgage. As the original decree of the 
circuit court was wholly reversed, and as no reservation was made 
in the decree prescribed by the supreme court in the matter of 
special master's costs and solicitor's fee, we think it clear that 
prima facie the .payment of the same out of the fund pending the 
appeal was a diversion of the fund in the registry of the court 
But an inspection of the record shows that, after the appeal taken 
by Martha Groves and William J. Groves from the original decree 
of the circuit court, they, by their solicitor of record, consented to 
the execution of the decree, so far as the special master's fee and 
solicitor's fee were concerned. After such consent to the execution 
of the decree In the respect mentioned, they cannot be heard to 
object to* the action of the circuit court in not requiring the return 
of the money so paid out; and we are of opinion that, if the volun- 
tary performance of the decree appealed from in the matter of 
solicitor's fee had been called to the attention of the supreme court, 
that court would not have troubled itself to decide on the propriety 
of the allowance made by the circuit court 
The fourth assignment of error is: 

'That the court erred* if It was without power to order the registry to be 
filled up with a sufficient amount' to fuUy satisfy said mandate, in not re- 
serving the right to Martha Groves and William J. Groves to proceed for the 
balance found to be due, after exhausting the registry, under and with their 
original action enjoined by George W. SenteU; said injunction being in effect 
finally quashed." 

The record shows that the circuit court, on the bill of complaint, 
directed the defendants in such bill to show cause on June 5, 1886, 
why an injunction should not issue according to the prayer of the 
bill, and in the meantime ordered a restraining order to the same 
purport to be issued; but it does not show that any such rule was ever 
heard or otherwise disposed of, or that the restraining order was 
ever dissolved or perpetuated. The decree of the supreme court 
is silent as to any injunction or restraining order. We are there- 
fore unable— even if otherwise it would be within our province — 
to express an opinion as to whether said injunction was in effect 
quashed. We are clear, however, that, whatever the effect on the 
injunction, the circuit court was in no wise called upon to enlarge 
or limit in favor of Martha Groves and William J. Groves the 
specific decree prescribed by the supreme court in the case. The 
decree of the circuit court is affirmed. 
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CONTINENTAL NAT. BANK v. HBILMAN et aL 

(Circuit Court, D. Indiana. March 12, 1895.) 

No. 9,137. 

1. Equity— Bill of Discoveiiy— Corporation. 

The fact that all the officers of a corporation are competent witnesses for 
either party in a suit is not a reason for refusing to sustain a bill of dis- 
covery against the corporation. 

3. Same— Parties. 

It seems that the practice of making an officer of a corporation a party 
to a bill of discovery against the corporation, In order to secure his oath, 
though questionable in Itself, has become established by precedent 
8. Same— Verification of Answer. 

It seems that ibe answer of a corporation to a bill of discovery should be 
made under its corporate seal. 

This was a suit by the Continental National Bank against Mary 
Jenner Heilman and others to enforce a lien upon certain stocks. 
The defendants filed a cross bill against the bank for discovery. The 
bank moves to strike the cross bill from the files. 

A. C. Harris, for complainant. 

Gilchrist & De Bruler and Duncan & Givens, for defendants. 

BAKER, District Judge. The complainant has filed its bill 
against the defendants to obtain a decree for the payment of the 
amount of money evidenced by a note, and to procure the sale of cer- 
tain pledged securities, and the application of the proceeds on the 
amount which may be found due to it. The defendants have filed 
an answer, which, if true, completely meets and overthrows the 
equity of the bill. The defendants in the original bill, as com- 
plainants, have also tiled a cross bill in this cause against the Con- 
tinental National Hank as sole defendant, seeking discovery in aid 
of the defense to the original bill. The Continental National Bank 
has moved the court to strike the cross bill from the files, on the 
ground that the same is wholly unnecessary, and needlessly incum- 
bers the record, and is not essential to securing the defendants the 
relief sought, to wit, a discovery of what may be the testimony of 
the officers of the complainant touching the matters and facts sur- 
rounding the execution and payment of the note in suit 

A corporation aggregate is bound to answer a bill the same as a 
natural person, except that it puts in its answer under its corpo- 
rate seal, while a natural person answers under oath. It is the 
usual rule of practice to join the clerk or other principal officer of 
a corporation as a pnrty to a suit for discovery against such corpo- 
ration. "The principle," said Lord Eldon in Fenton v. Hughes, 
7 Ves. 287, "upon which the rule has been adopted, is very singu- 
lar. It originated with Lord Talbot, who reasoned thus upon it: 
that you cannot have a satisfactory answer from a corporation, 
therefore you make the secretary a party, and get from him the 
discovery you cannot be sure of having from them; and it is added 
that the answer of the secretary may enable you to get better in- 
formation." This rule of practice is extremely questionable, if it 
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were now to be considered for the first time, but it has so long and 
universally prevailed without objection that it must be considered 
established. But, while this is the usual practice, it is not neces- 
sary to make any officer of a corporation a party to such a bill. 
Where the corporation is the sole party defendant, it is its duty, 
if required to do so by the bill, to put in a full, true, and complete 
answer, and, to enable it to do so, it must cause diligent examina- 
tion to be made of all deeds, papers, and muniments in its posses- 
sion before answer. 1 Daniell, Ch. PL & Prac. 14C. And it was 
said by 8ir John Leach, M. R, in Attorney General v. Burgesses of 
East Retford, 2 Mylne & K. 40, that if a corporation pursue an op- 
posite course, and the information required is afterwards obtained 
from the documents scheduled to its answer, the court will infer a 
disposition on the part of the corporation to obstruct and defeat 
the course of justice, and on that ground will charge it with costs 
of suit. 

It is urged that, since all the officers of the corporation are made 
competent witnesses for either party by the federal statutes, there 
is no longer any reason for allowing a bill of discovery against a 
corporation, and that, the reason failing, the rule has failed. But 
whatever force this suggestion might be entitled to where a dis- 
covery is sought from a natural person, it has none in sucfi a case 
as the present, for the corporation cannot be sworn and examined 
as a witness; and it is apparent that in many cases a, discovery by 
a corporation may be, important to attain the ends of justice.. In 
the present case the corporation is alleged to be possessed of facts 
essential to the defense, which the defendants do not possess, and 
cannot acquire, except by obtaining a discovery through the an- 
swer of the corporation. The examination of its officers as wit- 
nesses can in no event be the exact equivalent of a discovery by 
the corporation itself, through an answer made under its corporate 
seal. The cross bill asks that the corporation may be required to 
answer under oath, but this it cannot be required to do. I am of 
opinion, however, that it is competent for the court to require it 
to make answer under its corporate seal. The only order which 
I will now make is to overrule the motion to strike the cross bill 
from the files, at complainant's costs. 



B. BEMENT & SONS v. LA DUW. 

(Circuit Court, N. D. New York. March 4, 1895.) 

No. 6,030. 

Contracts — Fraudulent Representations— Extent of Patent Rights. 
B. & Sons and L. entered into a contract, by which B. & Sons took a 
license under L.'s patents, existing and to be thereafter granted, for har- 
rows like a sample furnished, and agreed to manufacture certain numbers 
of harrows in each year, and to pay L. certalu royalties thereon. After 
manufacturing the harrows and paying the royalties for some time, B. 
& Sons brought suit against L. to set aside tne contract on the ground that 
ft was obtained by fraudulent representations on L.'s part to the effect 
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that his patents covered an entirely new field and involved an entirely 
new principle. In such suit it appeared that both parties, at the time the 
contract was made, were familiar with patents and patent litigation, and 
especially with harrows and the state of the art relating thereto, and were 
persons of unusual intelligence; that the main point of difference between 
B. & Sons and L. was as to whether L. had represented himself to be 
the first to introduce each of two valuable features in harrows, or to be 
the first to introduce them in combination, one statement being false and 
the other true, and the falsity of the former, if made, being easily ascer- 
tainable; that B. & Sons had been anxious to make the contract, had 
sought out L. y and, an seeing the harrow, had expressed their satisfaction 
with it and their desire to obtain a license; that B. & Sons had had full 
opportunity to examine and test a sample harrow, and to investigate the 
state of the art, before concluding the contract; and that, after the har- 
rows were placed on the market, they sold readily in large numbers, and 
B. & Sons repeatedly expressed their satisfaction with them, and were 
not molested by attempted infringements. Held, that there was no evi- 
dence of fraudulent misrepresentations Inducing the contract. 
2. SAiOfr— Ratification. 

It further appeared that, if L. had made fraudulent misrepresentations, 
the fact must probably have been disclosed to B. & Sons within a few 
months after the making of the contract, and certainly by circumstances 
which occurred about two years after the making thereof, but that, in- 
stead of rescinding ' the contract immediately, B. & Sons continued to 
manufacture the harrows, and to assert, in negotiations with a third party, 
the value of the contract, and sold it to such third party for a large sum. 
It also appeared that, in an action by L. for royalties, B. & Sons had set 
up fraud as a defense, and, upon such defense being overruled, had ob- 
tained a reassignment of the contract, and tendered the same back to 
L., but without offering to return any of the profits made under the con- 
tract. Held,- that by continuing to treat the contract as existing, after dis- 
covering the supposed fraud, and by retaining its fruits, B. & Sons rati- 
fied such contract. 

This was a suit by E. Bement & Sons, a corporation, against 
Charles La Dow to set aside a contract for fraud. The cause was 
heard on the pleadings and proofs. 

Henry J. Cookinham, for complainants. 
Alden Chester, for defendant. 

COXE, District Judge. On the 22d day of March, 1889, the par- 
ties to this action entered into an agreement, which, so far as its 
stipulations affect the issues in this cause, is as follows: 

"Agreement or License. 

"Know all men by these presents: That whereas. C. La Dow, of Albany, 
New York, is the owner of a large number of patents on spring-tooth harrows, 
and Messrs. E. Bement & Sons, of Lansing, Michigan, are desirous to obtain 
rights to manufacture at Lansing, Michigan, and sell throughout the follow- 
ing territory, the harrow invented by said La Dow, which is represented by 
the sample furnished said E. Bement & Sons by La Dow, and La Dow con- 
senting thereto, therefore this agreement witnesseth: * * * That said La 
Dow hereby grants license to said Bement & Sons to build spring-tooth har- 
rows (like the sample furnished them by La Dow) at Lansing, Michton, un- 
der La Dow's patent of March 11, 1884, for the territory of the United States, 
except the counties of Albany, Schoharie, Greene, Delaware, Schenectady, 
Rensselaer and Saratoga, in the state of New York, for and during the life 
of any patent now granted, or that may be granted said La Dow which re- 
lates to said harrow, upon the following terms and conditions, viz.: La Dow 
grants this license exclusive under said patent so far as embodied in said 
harrow, and also under patent to be applied for on said harrow, for the ter- 
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rltory of the United States, excepting the territory hereinbefore reserved, 
and except that La Dow reserves the right to license to others within the 
territory hereinbefore granted said Bement & Sons, rights to use his inven- 
tions of fastening teeth directly between opposing parts of a harrow frame, 
without the use of a 'clip* when used in harrows, In which the frame bars do 
not stand edgewise vertically; and La Dow also reserves the risht to use said 
invention In said territory in such style harrows as the 'None Such, 1 now 
made by McSherry & Co., of Dayton, Ohio, upon the conditions that the said 
Bement & Sons will build the said barrows substantially the same as the 
sample furnished them by La Dow, and in a substantial and workmanlike 
manner and of good finish, painting the harrow frames red and the teeth 
black, that they will thoroughly advertise and push the sale of said harrows 
In all of said territory, and use their best endeavors to sell as many of them 
in each year as possible, and to pay the said La Dow, his representatives or 
assigns, during the continuance of this agreement a royalty on each harrow 
made by them, as follows: Said Bement & Sons agree to pay royalty on 
not less than two thousand (2,000) of said harrows for the year 1889 at a 
royalty of fifty cents per harrow, payable one-half July 1, 1889, and one-half 
December 31, 1889. They also agree to build and pay for not less than ten 
thousand (10,000) of said harrows for the year 1890 and to build and pay 
on not less than ten thousand (10,000) harrows In each year thereafter dur- 
ing the four years following, viz.: The years 1891, 1892, 1893 and 1894, and 
to pay to said La Dow or assigns a royalty of fifty cents on each harrow 
made in each of said five years aforesaid. The royalty year to begin Jan- 
uary first in each year and the royalty to be paid as follows: Twenty-five 
hundred ($2,500.00) dollars of the amounts specified shall be paid on July 
first, and the balance of twenty-five hundred ($2,500.00) dollars together with 
royalty on any excess of the number specified shall be paid on December 31st 
of each year beginning July 1, 1890, and ending December 31, 1894. • • • 
Said Bement & Sons may brln£ suits against infringers at their own expense, 
and for their own benefit, except that La Dow shall retain his equity of 
fifty cents per harrow against all who Infringe his patent, and said amount 
shall be paid La Dow as damages out of any money collected by Bement & 
Sons from infringers. * * * In case said Bement & Sons do not. fulfill the 
terms and conditions of this contract, La Dow may declare it void and the 
lights hereby conveyed shall thereupon revert to La Dow or his assigns. 
Said Bement & Sons hereby accept said terms, and agree to faithfully fulfill 
their part of the same, for and during the time named, and that the same 
shall be binding on their representatives, successors or assigns. In witness 
thereof, the parties have hereunto set their hands and seals this 22d day of 
March, A. D. 1889. Charles La Dow. 

M B. Bement & Sons, 

"By A. O. Bement, President" 

On the 2d day of September, 1889, the parties entered into a 
second agreement by which La Dow extended the license to the 
counties excepted from the original agreement. The royalty for 
these counties was fixed at $1 per harrow on not less than 500 har- 
rows annually. 

Briefly stated, there was a contract by which Bement & Sons 
took a license under La Dow's patents existing and to be thereafter 
granted for harrows, like the sample furnished, and agreed to man- 
ufacture not less than 2,000 harrows for the first year and not less 
than 10,500 for the five succeeding years and to pay La Dow 50 
cents royalty for each harrow sold and a dollar royalty for harrows 
sold in the territory specified in the second agreement The com- 
plainants seek to set aside these agreements and to recover $3,500 
paid thereunder by thern to the defendant, on the ground that 
they were induced by fraudulent representations made by La Dow 
and relied upon by them. These representations are alleged to 
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be in substance as follows: Before the execution of the agree- 
ments La Dow stated to the complainants that he was well ac- 
quainted with the state of the art relating to harrows; that his 
inventions involved an entirely new principle, viz. that of grasping 
the harrow teeth edgewise, and also a harrow frame of zigzag 
form; that his patents, applications and inventions were very val- 
uable and covered the two features referred to and the entire 
field; that he was the first to conceive of the idea of holding the 
teeth edgewise; that his inventions covered this field so completely 
that there would be no trouble or annoyance by other parties; that 
the complainants if they took the license would have this field en- 
tirely to themselves so far as the two features of clasping the teeth 
by the edges and the frame of zigzag form were concerned. 

The defenses are — First, that no fraudulent representations were 
made; second, that complainants with full knowledge of all the 
facts relating to the alleged fraudulent representations ratified 
and confirmed the agreements; third, that complainants have not 
offered to restore all that they have received under the agreements 
and are not entitled to relief until they do this — restitution is now 
impossible; and, fourth, that the judgment in the action at law, in 
which La Dow recovered in this court for royalties under the agree* 
ments, is res judicata upon the present issues. 

The law applicable to controversies of this kind is clearly stated 
in Development Co. v. Silva, 125 U. S.-247, 8 Sup. Ct. 881. The 
supreme court said: 

"In order to establish a charge of this character the complainant must show 
by clear and decisive proof— First, that the defendant has made a represen- 
tation in regard to a material fact; secondly, that such representation is 
false; thirdly, that such representation was not actually believed by the de- 
fendant, on reasonable grounds, to be true; fourthly, that it was made with 
intent that It should be acted on; fifthly, that it was acted on by the com- 
plainant to his damage; and, sixthly, that In so acting on it the complain- 
ant was ignorant of its falsity, and reasonably believed it to be true. The 
first of the foregoing requisites excludes such statements as consist merely 
in an expression of an opinion or judgment honestly entertained; and, again 
(excepting in peculiar cases), It excludes statements by the owner and vendor 
of property In respect to its value." 

It is thought that the third of these propositions should be quali- 
fied by the further statement that if the defendant conveys the 
impression that he has actual knowledge of the existence of the 
facts when he is conscious that he has no such knowledge, he is 
as responsible for the injury caused by such representations, to one 
who believes and acts upon them, as if he had actual knowledge 
of their falsity. Iron Co. v. Bainford, 150 U. S. G(>5, G73, 14 Sup. Ct. 
219; Marsh v. Falker, 40 N. Y. 5G2. In Slaughters' Adm'r v. Ger 
son, 13 Wall. 379, the supreme court said: 

"Where the means of knowledge are at hand and equally available to both 
parties, and ihe subject of purchase is alike open to their inspection, if the 
purchaser does not avail himself of these moans and opportunities, he will 
not be heard to say that he has been deceived by the vendor's misrepresenta- 
tions. If, having eyes, he will not see matters directly before them, where 
no concealment is made or attempted, he will not be entitled to favorable 
consideration when he complains that he has suffered from his own voluntary 
blindness, and been misled by overcoulidence in the statements of another." 
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Farnsworth v. Duffner, 142 U. S. 43, 12 Sup. Ct 1C4; Parrar v. 
Churchill, 135 U. S. 609, 10 Sup. Ct 771. 

Mere expressions of opinion as to the value of property are not 
actionable; they are regarded as "trade talk" which every man of 
intelligence receives cum grano salis. Gordon v. Butler, 105 U. S. 
553; Mooney v. Miller, 102 Mass. 217. In Dillman v. Nadlehoffer, 
119 111. 5G7, 7 N. E. 88: 

"The defendant represented to plaintiffs that said Improvements were his 
own Invention, and that the patents Issued thereon were genuine and valid, 
and that they did not conflict with or infringe upon the patents or inventions 
of any one, and particularly those controlled by the Washburn & Moen Man- 
ufacturing Company and J. L. Ellwood or their licensees." 

The court held that these were expressions of opinion merely not 
actionable in a court of equity in a suit for rescission. Reeves v. 
Corning, 51 Fed. 774. These principles are elementary and it is 
unnecessary to multiply authorities. 

The fraudulent representations alleged in the bill and stated in 
the proof are numerous and complicated, but it will be seen at a 
glance that some of them are true, others, mere expressions of 
opinions, and others still, only repetitions of what had previously 
been stated. They may all be fairly condensed into the. statement 
that the defendant made the false representation that his patents, 
applications and inventions covered an entirely new field and in- 
volved an entirely new principle, namely, that of grasping the 
teeth edgewise, and also a harrow frame of zigzag form. In other 
words, the defendant represented that he was the inventor of a 
zigzag harrow frame and the principle of clasping the teeth edge- 
wise. Was this statement made? Was it false? Did the defend- 
ant know it to be false or did he make it in such terms as to pro- 
duce the belief in the complainants' minds that he had personal 
knowledge of its truth? Did the defendant make it with intent to 
deceive? Did the complainants believe it to be true and rely on 
it to their injury? 

In approaching the consideration of these questions it is wise 
at the outset to have in mind some general observations. Im- 
primis, this is not a controversy between a meek, innocent, ignorant 
and confiding party on the one side and a powerful, overreaching, 
shrewd and unscrupulous party on the other. It is not a dispute 
between the lamb and the wolf. These parties are all of them 
men of mature age and more than. ordinary intelligence. The com- 
plainants for many years had been engaged in the manufacture 
of agricultural implements; they had manufactured and sold spring- 
tooth harrows and they were familiar with patents and patent 
litigation. Three days before the first license was signed one of 
the complainants had received a patent as inventor of an improve- 
ment on spring-tooth harrows. In short, it would be difficult to 
find parties better equipped in every way to take care of thrir 
own interests in a bargain. Again, the contracts were executory 
in character. They were to last from March, 1889, to January, 
1895. During the five years and more that the licenses had to 
run a false statement regarding the patents would certainly be 
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discovered. W t itk the field full of rival manufacturers and the 
records of the patent office open alike to all, it is hardly possible 
that five years could have rolled away without the fraud being ex- 
posed. Detection was .almost certain to follow. Is it likely that 
an intelligent man would make false statements to procure the 
signature of another to an executory contract when, long before 
the benefit could be reaped by him, his fraud would be discovered 
and his contract voided? It should also be borne in mind that no 
property is so uncertain as "patent rights"; no property more spec- 
ulative in character or held by a more precarious tenure. An 
applicant who goes into the patent office with claims expanded 
to correspond with his unbounded faith in the invention, may 
emerge therefrom with a shriveled parchment which protects only 
that which any ingenious infringer can evade. Even this may be 
taken from him by the courts. Indeed, it is only after a patentee 
has passed successfully the ordeal of judicial interpretation that he 
can speak with any real certainty as to the scope and character of 
his invention. Especially is this true of patents on spring-tooth 
harrows, which have for years been the subject of fierce and pro- 
lific litigation. Every one familiar with patents knows this and 
yet there is no class of people so apt to deal in hyperbole as pat- 
entees and those expert in patent matters. If the gentlemen 
whose vocation it is to express opinions as to the value of patents 
were held pecuniarily responsible for every ill-founded statement 
it Is safe to infer that there would be a marked contraction either 
in the views or the incomes of a large number of mechanical ex- 
perts. 

The defendant is a prolific inventor of harrows, and of agricul- 
tural implements generally. Although it is highly probable that 
he took an optimistic view of his invention and indulged in a large 
amount of "trade talk" the court cannot believe that he made any 
false statements willfully and with intent to injure the complain- 
ants. A careful study of the record leads to the conclusion that 
the complainants must have misunderstood the defendant, that 
every presumption is against his having made the false statements 
before alluded to and that there was an entire absence of motive 
for the perpetration of such a fraud. The defendant has given his 
version of the conversations with the complainants and when the 
two statements are placed side by side it will be seen how little 
they differ and how easily the complainants might have misunder- 
stood the defendant: 

Complainants' Version. Defendant's Version. 

u He said that his device covered two "I told him I was the Inventor of a 

radical features in spring-tooth barrows, zigzag frame and spring tooth combined, 

one of which consisted of the plan of that I was also the inventor of holding 

holding the tooth by its edges instead of the curved spring tooth directly to its 

flatwise, and the other was the zigzag zigzag beams without the intervention of 

frame. That his inventions of holding clips, tooth seats or any other toggling 

the tooth by edges and of the zigzag device, and that whoever built that har- 

frame were absolutely new and novel row would not be liable to suits for in- 

and could not be used by anybody else, fringement as were all who were using 

in any form without infringing his pat- clips, curved seats, n etc. 
ent. n 
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It will be observed that the main difference between the two 
statements, is that complainants testify that La Dow said he was 
the first to make a zigzag frame and was also the first to make an 
edgewise clasp; while he testifies that he said he was the first to 
make a zigzag frame and an edgewise clasp in combination; and 
yet one statement is false and the other trne. If the defendant 
in speaking of the two features of his invention used the words 
"in combination" there was no fraud. That the complainants are 
mistaken in their version seems probable from the following addi- 
tional considerations: 

The license is barren of anything to corroborate the complain- 
ants' theory. It recites that it is a license to make and sell "the 
harrow invented by said La Dow, which is represented by the sam- 
ple furnished said E. Bement & Sons by La Dow." This was the 
sample "Steel King" which complainants had full opportunity to 
examine, did examine, and about which there was never the slight- 
est concealment. Further on the license reserves to La Dow the 
right to give others the right "to use his invention of fastening 
teeth directly between opposing parts of a harrow frame without 
the use of a 'clip' when used in harrows in which, the frame bars 
do not stand edgewise vertically." About the time of the first 
license both parties published circulars setting forth the peculiar 
excellences of the "Steel King" and neither states what the com- 
plainants now assert; on the contrary, the invention is described 
in conformity with the present contention of the defendant as fol- 
lows: 

"This harrow has no 'clips,' 'curved seats,' 'tooth fasteners,' nor trap' of 
any kind, but is a thoroughly practical, common-sense, every-day and every- 
year harrow, having its teeth attached directly between opposing sides of 
the frame and held in any desired position by the ribs of the channel steel 
frame, and having more adjustments, and those more easily made, than any 
other harrow in the world. The feature of attaching the tooth to the frame 
without a clip is of the greatest importance. This can readily be seen to be 
a bed-rock principle in harrows, which no amount of ingenuity on the part 
of other harrow inventors can evade, as the principle must necessarily apply 
to any manner of fastening the tooth which does not use a clip. The im- 
portance of getting rid of all toggling and clips is a self-evident fact" 

Is it not reasonable to believe that if the complainants had sup- 
posed that they controlled broadly the principle of holding harrow 
teeth edgewise and also the zigzag frame as separate inventions, 
they would have made some allusion to it in these circulars? It is 
a matter of common knowledge that owners of patents do not 
usually understate their inventions, or establish their own reputa- 
tion for diffidence and modesty, in their "circulars to the trade." 
The court does not overlook the fact that in a circular put Out by 
complainants some months later — in January, 1890 — a statement 
is made regarding La Dow's right to the broad principle of holding 
the teeth edgewise which conflicts with, and, to some extent, im- 
pairs the force of the presumption based upon the earlier circulars. 
But it taxes human credulity too far to believe that La Dow could 
have laid claim to a principle, which, when broadly considered, 
was one of the oldest and best known in the harrow art. 
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It should also be remembered that the complainants sought out the 
defendant; that the "Steel King" was only shown them after numer- 
ous other harrows had been examined and that from the moment 
it was seen by complainants' president he expressed his entire sat- 
isfaction with it and appears to have been eager and anxious to 
conclude an arrangement. It is very clear that before La Dow 
went to Lansing the bargain had been practically consummated 
with the single proviso that the harrow frame shown at Albany 
was to be expressed to Lansing and was to please all of the com- 
plainants when received. It had already pleased one of them. 
They were earnestly desirous to procure the right to make and sell 
the "Steel King" without a day's delay. It was not necessary 
to cajole them into a bargain as to the wisdom of which they were 
in doubt. If needed no false statements to induce them to take a 
license. Had there been any wavering or reluctance on their part 
there would be more plausibility in their present contention. 

It remains to be considered whether the defendant made any false 
statement with intent that it should be acted on by the complain- 
ants and whether they did act on it to their damage, believing it 
to be true. The following propositions must be conceded: First. 
The complainants could not have relied upon any patent granted 
to La Dow subsequent to March 11, 1884, and prior to March 22, 
1889, for it would have been stated in the contract. Second. They 
could not have supposed that the patents of March 11, 1884, covered 
the "Steel King" in all its details, because they were expressly in- 
formed by La Dow that the "Steel King" was a new invention which 
had been kept secret, they being the first manufacturers who had 
seen it, and that it was to be secured by patents subsequently 
granted. Third. The complainants had every possible opportunity 
to examine and test the sample harrow before making the first 
contract The defendant's volume of patents containing a vast 
number of patents for harrows, including his own, was shown to 
and left with the complainants, certainly before the second con- 
tract was executed, and they might have examined the entire art 
as there set out had they seen fit. Fourth. The patents subse- 
quently granted to La Dow fully covered the "Steel King." These 
patents must be assumed to be valid in this controversy and it 
cannot be successfully denied that the complainants were fully pro- 
tected in the manufacture and sale of the "Steel King." No one 
else had attempted to make it. No one had sued the complainants 
for infringement. 

How, then, can an intent to defraud be imputed to the defendant; 
how can it be said that the complainants relied upon false repre- 
sentations or that they suffered injury by so doing? As before 
stated, what they ardently wanted to secure was the right to make 
and sell the "Steel King." They secured that right. They made 
the harrow without molestation. Tbeir success, considering that 
it was an entirely new tool, was phenomenal. The first year they 
made 875 harrows, the second year 4,435, the third year 5,617, and, 
during the first four months of 1S92, prior to the commencement 
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of this suit, 3,341, or over 10,000 for 1892, if the same proportion 
continued for the remainder of the year. It was asserted at the 
argument and not denied that up to that time a harrow substan- 
tially the same in all respects had been made by the complainants. 
It is not easy to perceive what more could have been done even 
though defendant had been the inventor of the zigzag frame and 
also of the edgewise clasp and had told the complainants of it be- 
fore they made the contract. There were no complaints at any 
time until after litigation began that the harrow was not meet- 
ing all the complainants' anticipations. It certainly was a suc- 
cess and almost justified the superlative praise lavished upon it 
by complainants. In June, 1889, they wrote: 

"It looks as though the only thing in the market beyond controversy is the 
'Steel King.' It is certainly the finest looking tool we have ever seen." 

In May, 1890, over a year from the first contract, they wrote 
La Dow: 

"We have not yet put out a tool which has been received with such universal 
satisfaction as the 'Steel King.' There is no doubt at all in our minds but 
that it will be the most universally used tool that hns ever been put on the 
market. The two manners of putting in the teeth seem to make it all that 
even the most critical farmer requires." 

Even after the complainants had been sued for royalties and were 
fully cognizant of all the facts regarding La Dow's invention their 
president in June, 1891, argued at the meeting of the harrow com- 
pany, "that he had demonstrated the selling qualities of his har- 
rows and he believed that he had the beat harrow on the market." 

These statements seem wholly inconsistent with the theory of 
fraud. Indeed, the impression produced on the mind of the court, 
after an examination of the testimony and the numerous exhibits, 
is that the contracts, though unilateral in some respects, and, per- 
haps, improvident, were nevertheless agreements, which, if carried 
out in good faith by the complainants, would have brought large 
profits to both parties. The failure to do this is, it is thought, 
to be attributed to the complainants' connection with the National 
Harrow Company. After they had joined that combination and 
the licenses had ceased to be of special value they sought to relieve 
themselves of a burdensome obligation by interposing a claim which 
would never have been heard of but for the changed relations of 
the parties. 

Although the complainants' contention has been presented in 
a most able and persuasive argument the court is unable to accept 
the theory of fraud. Fraud cannot be inferred; it must be proved; 
and even though the court were in doubt it should hesitate long 
before striking down the character of one who has hitherto led an 
upright and blameless life. 

But there is another insuperable barrier in the complainants' 
path. With full knowledge of the facts they acquiesced in and rat- 
ified the contracts. It is a fundamental principle of equity that a 
party who seeks to avoid a contract on the ground of fraud must 
v. 66F.no. 3— 13 
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disaffirm it at the earliest possible moment after the discovery of 
the fraud. He cannot thereafter act under the contract, accept its 
benefits himself or deprive the other party of them and repudiate 
it when it suits his convenience. He cannot reap the advantages 
derived from the contract and also those derived from a repudia- 
tion of the contract He must elect whether he will treat the 
contract as void or valid. If he chooses the former he cannot there- 
after deal with the property as his own or receive any considera- 
tion by virtue thereof. He must restore or offer to restore what- 
ever benefit he has received. If he does not do so it will be pre- 
sumed that he is satisfied with the contract The contract must 
be treated as if it had .never been made and the parties placed, as 
far as possible, in the position in which they were before it was 
executed. He who asks equity must do equity. It is not doing 
equity for a party to keep a contract so long as it is useful, retain 
everything of value received thereunder, and repudiate it only 
when nothing more can be made out of it. He cannot denounce 
a fraud of which he is the beneficiary. A court of equity will not 
deliver its judgment into hands which are tainted with the gains 
of fraud. Regarding this rule there can be no doubt It is clearly 
stated by Judge Andrews in Schiffer v. Dietz, 83 N. Y. 300. On 
page 307 he says: "The plaintiff was entitled, on the discovery of 
the fraud, to demand a rescission of the sale and conveyance, and 
the restoration of the money and securities received by the defend- 
ant. But a party entitled to rescind a contract for fraud may de- 
prive himself of this remedy by acquiescence; or where the trans- 
action is a sale of property, by his dealing with the property as 
owner after the discovery of the fraud. A party claiming to re- 
scind a contract for fraud must act promptly on discovery of the 
fraud, and restore or offer to restore, to the other party what he has 
received under it He cannot thereafter deal with the other party 
on the footing of an existing contract, or with the property acquired 
under it as his own." 

"When a party desires to rescind upon the ground of mistake or 
fraud, he must, upon the discovery of the facts, at once announce 
his purpose and adhere to it If he be silent, and continue to 
treat the property as his own, he will be held to have waived the 
objection, and will be conclusively bound by the contract, as if 
the mistake or fraud had not occurred. He is not permitted to 
play fast and lose. Delay and vacillation are fatal to the right 
which had before subsisted. * * * A court of equity is always 
reluctant to rescind, unless the parties can be put back in statu 
quo. If this cannot be done it will give such relief only where 
the clearest and strongest equity imperatively demands it" Grvmes 
v. Sanders, 93 U. S. 55, 62. 

"The general principle is, that he who seeks equity must do equity; 
that the party against whom relief is sought shall be remitted to the 
position he occupied before the transaction complained of. The 
court proceeds on the principle, that, as the transaction ought never 
to have taken place, the parties are to be placed as far as possible 
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in the situation in which they would have stood if there had never 
been any guch transaction." Neblett v. Macfarland, 92 U. S. 101. 

As soon as the party defrauded discovers the fraud he must act; 
that is, as soon as he has knowledge of the material facts which 
show the actual perpetration of the fraud. He cannot excuse his 
inaction by asserting that he did not know all of the evidence which 
tends to prove the main fact Bach v. Tuch, 126 N. Y. 53, 26 N. 
E. 1019. 

Prof. Pomeroy states the rule as follows: 

"All these considerations as to the nature of misrepresentations require 
(Treat punctuality and promptness of action by the deceived party upon his 
discovery of the fraud. The person who has been misled is required, as soon 
as he l£arns the truth, with all reasonable diligence to disaffirm the contract, 
or abandon the transaction, and give the other party an opportunity of re- 
scinding it, and of restoring both of them to their original position. He is 
not allowed to go on and derive all possible benefits from the transaction, 
and then claim to be relieved from his own obligations by a rescission or a 
refusal to perform on his own part If after discovering the untruth of the 
representations he conducts himself with reference to the transaction as 
though it were still subsisting and binding, he thereby waives all benefit of 
and relief from misrepresentations." Pom. Eq. Jur. § 897. 

Judge Story says: 

"In cases of alleged fraud in the sale of property, where the vendee seeks 
to defend against the securities, at law, or have them set aside by a court 
of equity, on the ground of fraud, it is incumbent upon him to interpose the 
objection at the earliest possible moment; and if, after he discovers the 
existence of the facts, which are claimed to constitute fraud, he continues to 
act under the contract, except for the mere purpose of preserving the prop- 
erty for the party ultimately entitled he will be held to have affirmed the con- 
tract, with fuU knowledge of aU the facts." Story, Eq. Jur. J 1551. 

In a case quite similar to the case at bar involving the question 
of fraudulent representations upon the sale of patents the supreme 
court of Illinois held that "it is not sufficient to allege that the 
patents are infringements upon others, and worthless, without 
showing that the complainants have ceased to use the patents or 
their right to use them has been questioned." Dillman v. Nadle- 
hoffer, supra. Delay will defeat the right to relief if the fraud 
was known to the party alleged to be defrauded or ought to have 
been known by the exercise of ordinary diligence. After knowl- 
edge of the facts which will enable him to take effectual action 
he must disaffirm the contract with reasonable promptness. He 
cannot willfully shut his eyes and ears to what he might have 
known and ought to have known. If, after knowledge which would 
enable him to disaffirm, he deals with the property as his own, 
accepts advantages for himself and deprives lie other party of the 
advantages of ownership he cannot afterwards rescind. The elec- 
tion to rescind or not to rescind, once made, is final and conclusive. 
Mining Co. v. Watrous, 9 C. O. A. 415, 61 Fed. 163, 186; Scheftel v. 
Hays, 7 C. C. A. 308, 58 Fed. 457; Pence v. Langdon, 99 U. S. 578; 
Rugan v. Sabin, 3 C. 0. A. 578, 53 Fed. 415; Johnston v. Mining Co., 
148 U. S. 360, 370, 13 Sup. Ct. 585. 

A PPly th e rate to the case at bar. As soon as complainants 
knew that the contracts had been obtained by fraudulent repre- 
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sentations it was their duty promptly to rescind and return, or 
offer to return, the contracts and all benefits received thereunder. 
Assuming, for the moment, that fraudulent representations were 
made, when did the complainants learn of their falsity? The Hench 
and Dromgold harrow, upon which they chiefly rely to prove the 
fraud, was know to them in September, 1889. They also knew that 
Hench and Dromgold claimed to have a patent covering their 
harrow. This was but six months after the first contract and less 
than a month after the second. If the complainants had taken the 
least pains to follow up this information they would have learned 
all the important facts. Instead of doing so they wrote to the 
defendant and were informed by him that the Hench and Dromgold 
patent was "very weak." They say they relied upon the defend- 
ant's assurances. At this time the contract could have, been re- 
scinded without serious loss to the defendant and it may well be 
doubted whether the complainants, with this positive information 
before them, were justified in closing their eyes and resting in 
childlike confidence upon the statements of the one man in all the 
world who would be least likely to give them the desired knowledge. 
As was said in Scheftel v. Hays, 7 C. 0. A. 308, 58 Fed. 457: 

"The victim of a fraud, who has received notice enough to excite his atten- 
tion and put him on his guard, cannot evade the duty of speedy and dili- 
gent inquiry by merely calling on the chief perpetrator, whose Interest It Is 
to conceal the facts, to reiterate or prove his false statements. * * * A 
diligent inquiry Is an honest inquiry,— one reasonably calculated to discover, 
not to conceal the facts,— and an Inquiry of the perpetrator of the fraud alone 
is one plainly calculated to conceal them." 

From the autumn of 1S89 until the winter of 1890 additional 
information came to the complainants from time to time which, 
upon their theory, was well calculated to put them upon inquiry. 
If, however, they still slumbered the letter of December 23, 1890, 
from the counsel for the National Harrow Company, must have 
been a rude awakening, for they were then informed, in brief, that 
defendant's patents were valueless. But assume that even this 
blunt declaration did not require the complainants to bestir them- 
selves it certainly cannot be said that there was any excuse for 
inaction after June 18, 1S91, for they admit that they then knew 
the substance of all the accusations against the La Dow patents. 
This was two years and three months from the date of the first 
contract, but it had yet three and a half years to run. At that time 
there was a meeting of the National Harrow Company for the pur- 
pose of apportioning its stock among the various members. A 
fierce attack was made upon these patents and substantially every 
argument was made against them that is now advanced. La Dow 
had commenced a suit against the complainants for royalties, the 
relations between them were strained and every consideration called 
upon the complainants if they intended to rescind the contracts to 
act promptly. Instead of withdrawing the contracts from arbitra- 
tion, repudiating them upon the spot and denouncing La Dow as 
the perpetrator of a fraud they insisted that the contracts were of 
great value and covered the most useful harrow in the market. 
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The arbitrators, apparently, took this view, for the complainants 
were awarded $29,200 for these contracts and an interest in three 
other patents, apparently of little value, two of them being re- 
issues, — one having expired. This amount was shortly afterwards 
increased to $45,200 and the La Dow licenses, held in escrow, were 
delivered to the harrow company. In July, 1891, the complainants 
wrote to La Dow: * 

"We have assumed full responsibility for our contracts with you, i. e., in 
order to preserve peace and harmony with the National Harrow Co. we finally 
assumed the contract with you and relieved the National Harrow Co. from 
their agreements. [To pay royalties.]" 

It might well be said, under the authorities cited, that here was 
an end of any attempt to rescind the contracts. With full knowl- 
edge of the fraud the complainants sold the contracts to the har- 
row company. But this is not all. On the 22d of October, 1891, 
the complainants served their answer in La Dow's suit for royal- 
ties. The defense was fraud, the allegations being substantially 
the same as those of the present bill. It was not possible to return 
the licenses at that time for they were held by the harrow com- 
pany, but the answer contained no offer of restitution of any kind. 
The suit was tried in March, 1892, and a verdict directed for La Dow 
on the ground that Bement & Sons could not avoid a contract on 
the ground of fraud which they had sold for a valuable considera- 
tion to a third party who was still the owner. After this trial the 
complainants obtained a written instrument, signed by the presi- 
dent and secretary of the harrow company, reassigning the licenses 
to them. Thereafter, and before the commencement of this suit, 
in April, 1892, the complainants wrote the defendant a letter in 
which they offered to tender back the licenses "and all rights there- 
under." This was the first and only tender. It was made three 
years after the date of the first license and ten months after the 
complainants, with admitted knowledge of the facts constituting the 
fraud, had ratified the licenses by selling them. It was then too 
late. But the tender was insufficient for other reasons. The com- 
plainants had enjoyed the sole use of defendant's patents for three 
years, they had sold the licenses for a large sum, $29,200 or $45,- 
200; they had kept on manufacturing the "Steel King" harrow in 
ever increasing numbers, even up to the commencement of this suit; 
they had received annual dividends upon their stock in the harrow 
company; but they did not tender to the defendant dividends, or 
profits, or avails of the sale, or offer to indemnify him for the three 
years which the licenses had cut out of each of his patents. They 
kept all the benefits which they had received from the transac- 
tion and offered nothing in return. The advantages received from 
the defendant were, in any view, of great value, and these it was 
incumbent upon them to give up. They cannot satisfy the demands 
of equity by retaining the substance and returning the shadow. 
The court does not overlook the attempt to show that the award of 
$45,200 was, in part at least, for the good will transferred by com- 
plainants to the harrow company. The evidence, oral and writ- 
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ten, is, however, overwhelmingly against this contention. Although 
something may have been allowed for the other interests alleged 
to have been previously transferred, it is clear that the award was 
based principally upon the La Dow licenses and that under the 
terms of the arbitration the question of good will could not have 
been considered. The assignment by the complainants to the har- 
yow company of June 17, 1891, covers, apparently, only the La Dow 
licenses and patents, and there is nothing to show that any argu- 
ment was made before the arbitrators based upon the other patents 
owned by the complainants. The amount received is, however, not 
material. Beyond question the complainants received something 
for the licenses in question and have kept it to the present time. 
For the reason, then, that they have accepted and retained the bene- 
fits from the contracts and have failed to disaffirm them, after full 
knowledge of the facts, the complainants are not in a position to 
recover. It follows that the bill must be dismissed. 



LA DOW v. B. BEMBNT & SONS. 

(Circuit Court, N. D. New York. March 4, 1895.) 

No. 6,054. 

Equity— Cross Bill— Affirmative Relief. 

Upon the facts as disclosed in the suit of Bement v. La Dow, 66 Fed. 
185, held, that defendant was entitled, upon a cross bill praying such re- 
lief, to have the license to complainant declared valid, and to an account- 
ing for the royalties. 

This was a cross suit by Charles La Dow, defendant in the suit 
of Bement v. La Dow, 66 Fed. 185, against E. Bement & Sons, a 
corporation, the complainant in that suit 

Henry J. Gookinham, for complainant 
Alden Chester, for defendant 

COXE, District Judge. The defendant in the original suit has 
filed a cross bill in which he prays that the licenses in question 
may be declared valid and that the complainants in the original 
suit may be directed to account for and pay over the royalties due 
on such licenses. The court sees no reason why the prayer of the* 
cross bill should not be granted, but as the subject was not dis- 
cussed at the argument any question arising on the cross bill may 
be reserved for decision until the settlement of the decree. 
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HAGGIN v. LEWIS et aX 
(Circuit Court, D. Montana, S. D. September 21, 1894.) 

1. Circuit Codkt— Jurisdiction— Removal— Federal Question. 

A cause cannot be removed from a state court to a circuit court of the 
United States on the ground that a federal question is involved, unless 
that appears by plaintiff's statement of his own claim. 

2. Mining Claims— Quieting Title— Federal Question. 

- In a suit to quiet plaintiff's title to certain placer mining grounds, for 
which he has a placer patent, the claim of defendant to a portion of the 
'premises by reason of a location made by him, after issue of the patent 
on a vein of quartz known to exist there before application for the placer 
patent, involves an interpretation of the federal statute which excludes 
known lodes or veins of quartz from patents for placer mining grounds. 

Suit by James B. Haggin against William T. Lewis and others. 

W. W. Dixon, M. Kirkpatrick, and Wm. Scallon, fop plaintiff. 
Forbis & Forbis, Ella Knowles, and H. J. Haskell, for defendants. 

KNOWLES, District Judge. This is a cause commenced in the 
district court of the Second judicial district for the state of Montana. 
The action is one in equity, and has for its purpose the quieting of 
the title of the plaintiff in and to certain placer mining ground sit- 
uate in the county of Silver Bow, Mont. The cause was removed 
to this court from said district court on the petition of several of the 
defendants on the ground that the determination of the cause in- 
volved a ruling upon a federal question. The plaintiff has filed his 
motion to remand said cause on the ground that this court, as it 
appears from the record, has no jurisdiction of the cause. The peti- 
tion for removal set forth as the question involved in the dispute 
between plaintiff and defendants the construction of the statute 
of the United States excluding known lodes or veins of quartz from 
patents for placer mining ground. While there are allegations in 
the petition *or removal which may be treated as legal conclusions, 
and hence not proper to be considered, still there is a statement of 
facts in the said petition which, I think, shows that a construction 
of said statute would necessarily arise in the determination of said 
suit. It is alleged: 

"That subsequent to the issuance of the said patent this defendant made a 
location upon the said premises for quartz lode purposes, and that he made a. 
location on a vein there known to exist prior to the application for the placer 
patent under which the plaintiff claims, and that under and by virtue of such 
location this defendant now claims to be the owner of a portion of the prem- 
ises described in plaintiff's complaint; that the plaintiff disputes your peti- 
tioner's rights thereto, and denies the validity of your petitioner's location 
of a quartz lode claim upon the said placer claim." 

Plaintiff, in his complaint, alleges title in himself, and possession 
of his placer claim, which it appears from the petition of defendants 
includes his quartz location. I think, considering the facts stated, 
a federal question is presented. I do not see how it can be deter- 
mined without an interpretation of a federal statute. The founda- 
tion of defendants' right rests upon such a statute. Was the ground 
claimed by defendants excluded, by virtue of the provisions of a 
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federal statute, from the grant to plaintiff? This is the issne pre- 
sented. It is urged, however, that, as the complaint does not in any 
manner show that this federal question is presented, it does not ap- 
pear that there is any such question at issue; that the complaint 
must, of itself, unaided by petition for removal or answer, show 
that such a question will arise for determination on the trial of the 
cause, and must there be decided. This view is undoubtedly main- 
tained in the case of Tennessee v. Union & Planters' Bank, 152 U. 
S. 454, 14 Sup. Ct G54. The syllabus of that case is as follows: 

"Under Act Aug. 13, 1888, c 8G(5, the circuit court of the United States has 
uo jurisdiction, either original or by removal from a state court, of a suit as 
one arising under the constitution laws or treaties of the United States, un- 
less that appears by the plcintUTs statement of his own claim." 

The views expressed in the opinion fully support this view. In 
fact, in the opinion, the supreme couVt, speaking by Justice Gray, 
say of one of the bills then before it: 

"In the third bill no mention is made of the constitution or laws of the 
United States, or of any right claimed under either; 'and no statement in 
the petition for removal or in the demurrer of the defendant corporation can 
supply that want under the existing law of congress. 1 ' 

There is nothing in the bill of complaint in this case that shows 
any right claimed under the constitution of the United States or 
under any federal law, hence I do not see how escape can be made 
in this case from the rule expressed in the said case by the supreme 
court That I have not mistaken the rule expressed by the supreme 
court appears, I think, from the view expressed in the dissenting 
opinion of Justice Harlan to the decision above named, in which dis- 
senting opinion Justice Field concurred. In his opinion, Justice Har- 
lan says: 

"The opinion of the court proceeds upon the ground that, while a plaintiff, 
if his cause of action arises under the constitution or laws of the United 
States, or under some treaty with a foreign power, may invoke the original 
jurisdiction of a circuit court of the United States, a defendant is not en- 
titled, under the existing statutes, to remove from the state court. Into the 
circuit court of the United States any suit against him in respect to which 
the original Jurisdiction of the federal court could not be involved by the 
plaintiff, even when his defense goes to the whole cause of action set forth 
in the bill, declaration, or complaint, and is grounded entirely upon the con- 
stitution of the United States, or upon an act of congress, or upon a treaty 
between the United States and a foreign power." 

For these reasons, it is ordered that the cause be, and the same is 
hereby, remanded to the state court from which it was transferred. 



ENTERPRISE MIN. CO. v. RICO-ASPEN CONSOLIDATED MIN. CO. et aL 

(Circuit Court of Appeals, Eighth Circuit February 23, 1893.) 

No. 390. 
L Tunnel Mtnino Clatms. 

From the time of the location and com mm cement of his tunnel, under 
section 4 of the act of May 10, 1872 (Hev. St. § 2323), the owner has the 
Inchoate right to the possession of every blind vein or lode within 3,000 
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feet from the face of such tunnel on the line thereof that was not known 
to exist when the tunnel was located and commenced, contingent only 
upon the diligent prosecution of the work on the tunnel and the subse- 
quent discovery of the vein or lode therein. 

2. Subsequent Discovery pkom Surface. 

No discovery or location of such veins or lodes from the surface subse- 
quent to the location and commencement of the tunnel can deprive the 
owner of the tunnel claim, who diligently prosecutes his work therein, of 
these rights. 

8. Extent op Claim. 

Upon the discovery of such a vein in the tunnel, while the work upon 
it is being prosecuted with reasonable diligence, such owner Is entitled to 
the possession of such lode or vein to the same extent along the lode or 
vein as if discovered from the surface. He is entitled to the possession 
of any 1,500 feet in continuous length along such lode or vein which in- 
cludes his point of discovery in the tunnel. The limitation of the extent 
of the right of the owner of a tunnel claim to the veins discovered therein 
to 2o0 feet each way from the tunnel, imposed by section 5 of the act 
passed by the Colorado legislature in 1861 (Sess. Laws Colo. 1801, p. 100; 
Mills' Ann. St. § 3141), was removed by the act of congress of May 10, 
1872 (17 Stat. 92, c. 152), and the act of the legislature of Colorado of 
1874 (Sess. Laws Colo. pp. 183, 187, 190; Mills' Ann. St § 3148). 

4. Adverse Claim— EsTorrET,. 

It is the duty of the owner of the tunnel claim to present and litigate 
bis adverse claim to any such blind vein or lode that has been discovered 
and is known to exist within the mining claim located from the surface, 
when the owners of the latter make application for their patent under sec- 
tions and 7 of said act (Rev. SL §§ 2325, 2320); and if, in the absence 
of fraud or mistake, he fails to do so, his rights as against such claim- 
ants will be lost. When, however, the blind lode or vein is not known 
to exist, and has not been discovered when the application for a patent 
Is made, and the claim of the locators from the surface lies parallel to 
the line of the tunnel, these sections of the act have no application, be- 
cause it is impossible, In such a case, to fairly litigate the contingent in- 
choate right of the owner of the tunnel, and he will not be estopped by his 
failure to present an adverse claim. 

Appeal from the Circuit Court of the United States for the Dis- 
trict of Colorado. 

The appellant, the Enterprise Mining Company, a corporation, is the owner 
of the Group tunnel, a tunnel mining claim, under section 4 of the "Act to 
promote the development of the mining resources of the United States," of 
May 10, 1872 (17 Stat. 93, c. 152; Kev. St. § 2323). It discovered a blind vein 
in this tunnel, which was not known to exist when the tunnel site was 
located or when the excavation of the tunnel was commenced. This vein is 
called the Jumbo No. 2 vein, and it crosses one corner of the Vestal lode 
mining claim, which is based on a discovery from the surface subsequent to 
the commencement of the tunnel, and is owned by the appellees the Rico- 
Aspen Consolidated Mining Company, a corporation, and its associates. The 
controversy in this case is over ore in this Jumbo No. 2 vein, within the limits 
of the Vestal claim. The appellees tiled a bill to enjoin the Enterprise Com- 
pany from removing it, and the Enterprise Company answered and filed a 
cross bill, praying for like relief against the Aspen Company. On the final 
hearing, the court below dismissed the cross bill, and entered a decree for 
the relief sought by the original bill. The appeal is from this decree. 

This decree was rendered on the theory that the Enterprise Company could 
not maintain its claim to the ore here in question if the allegations of its 
pleadings were conceded to be true. The decree, therefore, has the effect of 
a decision sustaining a demurrer to the pleadings of the appellant Rico- 
Aspen Consol. Min. Co. v. Enterprise Min. Co., 53 Fed. 321. It may be that, 
upon a subsequent trial of the issues of fact in this case, the court below or 
the jury to which It may remit these issues will find them otherwise than as 
we assume them to be in the decision of this case. It is not intended to de- 
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termine such issues here. We must consider the case on the assumption that 
the allegations of the pleadings of the appellant are true. Upon this assump- 
tion the facts material to the decision of the questions presented by this record 
are these: 

The course of the tunnel is from northwest to southeast The Vestal lode 
claim lies nearly parallel to the line of the tunnel, but its nearest corner is 
more than 300 feet distant from the tunnel, and is about 1,500 feet southeast- 
erly of a line drawn across the face of the tunnel at right angles to its course. 
The general course of the Jumbo No. 2 vein is nearly at right angles to the 
line of the tunnel, and, after it crosses the Vestal claim, it extends into the 
Jumbo lode mining claim, which is owned by the appellant. The relative loca- 
tion of the tunnel and Jumbo No. 2 vein and the Vestal and Jumbo lode min- 
ing claims appears from the accompanying plat: 




Digitized by 



Google 



ENTERPRISE MIN. GO. V. RICO-ASPEN CONSOLIDATED MIN. CO. 203 

In July, 1887, the line of the Group tunnel was duly located, and the work 
of excavation commenced. When it had been excavated • 400 feet, and in 
April, 1888^ the Vestal lode mining claim was first located. This claim is 
1,500 feet long and 800 feet wide. In April, 1800, application was made by 
the owners of this claim for a patent, and it was entered at the land office 
June 30, 1890, and was patented February 6, 1802. At the time of its entry 
at the land office, no discovery of the Jumbo No. 2 vein had been made, and 
the breast of the tunnel was 750 feet distant from the nearest portion of the 
Vestal claim. No vein or lode which extended in such a course as to cross 
the end lines of the Vestal claim could cross the line of the tunnel without 
a radical change of its course. The Jumbo No. 2 vein does not appear at 
the surface of the earth, and it was first discovered in the Jumbo lode mining 
claim September 1, 1891, at a distance of at least 800 feet from the line of 
the tunnel. At the time of this discovery, the tunnel had been excavated 
about 1,500 feet After this discovery, the excavation of the tunnel was 
pressed forward, in expectation of finding this vein in it; and on June 15, 
1892, when the tunnel had been excavated 1.920 feet from its portal, this vein 
was discovered therein. Immediately upon the discovery of the vein, the En- 
terprise Company caused the boundaries of the claim, 1,500 feet long and 300 
feet wide, to be marked upon the surface of the earth, and caused a certifi- 
cate of location to be duly recorded, in which it claimed'54 feet along the 
vein to the northeasterly of the tunnel, and 1,446 feet southwesterly thereof. 
This claim 1b called Jumbo No. 2 on the plat That portion of this vein 
within the limits of the Vestal claim is about 750 feet from the line of the 
tunneL 

Charles H. Toll and Joel F. Vaile (Henry M. Teller, Edward O. 
Wolcott, and Adair Wilson were with them on the brief), for appel- 
lant 

Charles J. Hughes, Jr., and C. S. Thomas (R. 8. Morrison was with 
them on the brief), for appellees. 

Before CALDWELL, SANBORN, and THAYER* Circuit Judges. 

SANBORN, Circuit Judge, after stating the facts as above, de- 
livered the opinion of the court 

Three questions are presented by this case: (1) Are the owners 
of a valid tunnel mining claim, under section 4 of the act to pro- 
mote mining of May 10, 1872 (it Stat 92, c. 152; Rev. St § 2323), 
who have discovered a blind vein in their tunnel, and have duly locat- 
ed and claimed it, entitled, as against the owners of a lode mining 
claim located from the surface after the location of the tunnel site, 
but before the discovery of the vein in the tunnel, to the possession 
of the vein or lode thus discovered, when such vein was not known 
to exist prior to the location of the tunnel, but was first discovered 
in another lode mining claim before its discovery in the tunnel? 

(2) Are the owners of a tunnel mining claim estopped to maintain 
their right to a blind vein discovered in their tunnel after a junior 
lode mining claim discovered from the surface is patented, because, 
at a time when such blind vein had not been discovered and was not 
known to exist, they permitted a patent to issue for such claim, 
which lay more than 300 feet distant from the line of their tunnel, 
and nearly parallel to it, without making any adverse clainl, under 
section 6 of the act of May 10, 1872 (now section 2325, Rev. St.)? 

(3) If the owners of a tunnel mining claim are entitled to the pos- 
session of any portion of such a* vein, to what extent are they enti- 
tled tp it? 
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The answers to these questions depend chiefly, if not altogether, 
upon section 4 of the act of May 10, 1872 (now section 2323, Key. 
St), which reads as follows: 

"Where a tunnel is run for the development of a vein or lode, or for the 
discovery of mines, the owners of such tunnel shall have the right of posses- 
sion of all veins or lodes within three thousand feet from the face of such 
tunnel on the line thereof, not previously known to exist, discovered in such 
tunnel, to the same extent as if discovered from the surface; and locations 
on the line of such tunnel of veins or lodes not appearing on the surface, 
made by other parties after the commencement of the tunnel, and while the 
same is being prosecuted with reasonable diligence, shall be invalid; but 
failure to prosecute the work on the tunnel for six months shall be considered 
as an abandonment of the right to all undiscovered veins on the line of such 
tunnel." 

The striking characteristic of this section of the act is that it 
gives the right to the possession of certain veins or lodes to the 
diligent owner of a tunnel before his discovery or location of any 
lode or vein whatever, contingent only upon his subsequent discov- 
ery of such veins in his tunnel. Veins or lodes discovered on the 
surface or exposed by shafts from the surface must be found before 
any right to them vests (Act May 10, 1872, §§ 2, 5; Rev. St. §§ 2320, 
2324); but this section declares that the owners of a tunnel, by 
simply locating and diligently prosecuting it, vithout the discovery 
of any vein or lode whatever, "shall have ihe right of possession of 
all veins or lodes within three thousand feet from the face of such 
tunnel on the line thereof, not previously known to exist, discovered 
in such tunnel, to the same extent as if discovered from the surface." 

It is contended that the clause "to the same extent as if discov- 
ered from the surface" means that, upon a discovery in the tunnel, 
the extent of the benefit conferred is to be measured by the other 
provisions of the law concerning surface locations. But this section 
itself demolishes this contention. The right to the possession ojf a 
vein discovered from the surface would not antedate the discovery, 
but this section unquestionably givefe such inchoate right* to the 
owner of a tunnel before the discovery of any vein or lode. Again, 
a prior surface location of such a vein on the line of the tunnel 
after the commencement thereof would not be invalid against a 
discovery from the surface, but this statute declares that such loca- 
tions shall be invalid as against the rights of the owner of the tun- 
nel who subsequently discovers the vein therein. This section of 
the statute, then, and not the provisions of the law relative to sur- 
face locations, must be taken to be the measure of the right and 
title to a vein which the owner of a tunnel acquires by its discov- 
ery, and it certainly gives him a far greater and more valuable 
right than is granted to a prospector upon the surface. The clause 
"to the same extent as if discovered from the surface" is evidently 
used in its natural, customary sense, and it measures the extent, the 
distance along the lode or vein, to which the right of possession 
given by the statute extends, and not the general benefits conferred 
by the discovery. Ellet v. Campbell (Colo. Sup.) 33 Pac. 521, B26. 

It is argued that the owner of a funnel acquires no right to a vein 
which he finds in his tunnel when such vein has been discovered 



Digitized by 



Google 



ENTERPRISE MIN. CO. V. RICO-ASPEN CONSOLIDATED MIN. CO. 205 

from the surface after the location and commencement of the tun- 
nel, and before the discovery of the vein therein, because in such 
a case the vein was "previously known to exist" when it was found 
in the tunnel, and hence was not discovered therein. But discov- 
eries from the surface are prerequisites to locations based thereon, 
and yet this statute makes such locations of veins on the line of the 
tunnel made by other parties than its owners after its commence- 
ment void as against such owners. Thus, the statute itself declares 
that the subsequent discovery and location shall not deprive the 
owners of the tunnel of their right to the possession of the veins 
guarantied to them by the statute if they afterwards find them in 
the tunnel; much less can discovery without location have such an 
effect. Prom this provision of the statute and the context in which 
this clause appears, it is clear that the words "not previously known 
to exist" refer to the time of the location and commencement of the 
tunnel, and not to the respective times of the discoveries of the vari- 
ous veins in the tunnel. It is the right to the possession of veins 
not known to exist before the owners of the tunnel located and 
commenced to excavate it that is secured to them by this statute if 
they subsequently find them in their tunnel, /and not the right to 
those only that were not known to exist when they reached them 
in the tunnel. 

Nor can the position that the appellant here acquired no right 
to the vein in controversy, because its discovery in the tunnel was 
not upon unappropriated public land, be successfully maintained. 
This position rests entirely upon the claim that the place in the 
tunnel where the vein was discovered bad been appropriated by 
the Hiawatha lode mining claim. That claim extended diagonally 
across the line of the tunnel, and had been located from the surface 
after the commencement of the tunnel. It was then located on the 
line of the tunnel, and was invalid as against the owner of the tun- 
nel by the express terms of the section we are considering. No ap- 
propriation of the public land on the line of this tunnel that would 
deprive the owner of his right to discover and possess this vein 
could be effected by a discovery and location from the surface after 
the location and commencement of the tunnel, in the face of the 
express declaration of this section that such <a surface location shall 
be void. 

The argument in which counsel for appellees seem to have the 
most confidence, however, is that a general view of the acts of con- 
gress relative to mining shows that the policy of the United States is 
to restrict the amount of the public lands that may be reserved or ac- 
quired for mining purposes to small tracts, often not exceeding 
1,500 feet in length and 600 feet or less in width, as in lode claims 
located from the surface (Act May 10, 1872, § 2; Rev. SL § 2320); 
that, if the claim of the appellant that it is entitled to 1,500 feet 
in length of every vein or lode it discovers in its tunnel is sustained, 
a tunnel owner may, by locating and lazily prosecuting a tunnel, 
practically reserve from development and monopolize a tract of 
land 3,000 feet long and 3,000 feet wide; and that such a reserva- 
tion would be against public policy, and cannot have been the in- 
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tention of congress in the enactment of this section. It must be 
borne in mind, however, that it is only the right to veins that strike 
the line of the tunnel, and only such of those veins as are discovered 
in the tunnel, that the owner gains any inchoate right to the pos- 
session of, if this claim of the appellant is sustained. Others may 
discover and hold all veins within 1,500 feet of the line of the tunnel 
that do not strike or cross its line, and all that do strike it that 
are not discovered in it. Nor can the owner of such a tunnel pre- 
serve his lights to undiscovered veins by lazy and perfunctory work. 
It is true that this section 4 provides that he shall be deemed to 
have abandoned his rights to undiscovered veins if he fails to prose- 
cute the work on his tunnel for six months; but it also provides 
that he cannot preserve these rights against subsequent prospectors 
and locators unless he prosecutes the work upon his tunnel with 
reasonable diligence. There is a wide margin between the line of 
abandonment and that of reasonable diligence, and we have no dou». r 
that the courts will so apply the rule of diligence, under this section, 
that the prompt and energetic prosecutor of a tunnel will receive 
the just rewards the act of congress guaranties ' to his diligence, 
while the slothful and negligent will not be permitted to deprive 
other prospectors of the rights or privileges the act secures to them. 
There is no tenable middle ground under this section between a 
holding that the diligent owner of a tunnel is entitled to the posses- 
sion of all the blind veins he discovers in his tunnel to the same ex- 
tent along the veins as if he had discovered them at the surface, and 
a holding that by the discoveries and locations of others, subsequent 
to the commencement of his tunnel, and before it. reaches the veins 
at all, he may be deprived of every portion of them, except, possibly, 
the small segments within the bore of the tunnel. The latter view 
seems to have- been adopted in Tunnel, etc., Co. v. Pell, 4 Colo. 507, 
and perhaps in Mining Co. v. Brown, 19 Pac. 218, 7 Mont 550; but if 
we were to consider here the public policy of the nation, and to at- 
tempt to derive from that a proper construction of this section of 
the act, we should be forced to a different conclusion. We should 
be constrained to hold that such a construction of this section would 
not' only be contrary to public policy, but would defeat the evident 
purpose of congress in the enactment of this law. It has been the 
settled policy of the United States, from the passage of the first act 
of congress opening the mineral lands of the nation to exploration 
and occupation on July 26, 1866, to the present time, to encourage 
the discovery and development of the mineral resources of the coun- 
try. The government has practically offered the mineral deposits 
in the public lands as a reward for their discovery and appropriation 
to private use. By the act of May 10, 1872, the prospector who dis- 
covers a mineral lode or vein on the surface or from the surface is 
given the right to 1,500 feet of the vein or lode for a mere nominal 
consideration. Such veins frequently appear on the surface of the 
earth. They are often known to exist before any labor is performed 
on them. The labor, expense, and risk of loss in the discovery and de- 
velopment of such veins from the surface are light, indeed, in compar- 
ison to those required upon a tunnel that is run to discover unknown 
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veins. The work of driving such a tunnel thousands of feet into the 
side of a mountain, for the purpose of discovering a vein or lode that 
is not known to exist at all, is an extremely hazardous and expensive 
undertaking. This is common knowledge, and congress must be 
taken to have had this knowledge when they enacted this law. They 
must have known that such a hazardous enterprise was not likely to 
be undertaken unless rewards commensurate with the risk and ex- 
pense were offered. In view of these facts, can it be successfully 
maintained that, while they secured to the discoverer at or from the 
surface 1,500 feet of his vein, they guarantied to those who drove 
a tunnel thousands of feet into the rocks of a mountain nothing but 
the segments of the veins they found within its bore? We think 
not We are of the opinion that by section 4 of this act they intend- 
ed to and did guaranty to the owners of such a tunnel the possession 
of all the veins they discovered therein to the same extent along 
the veins as if they had discovered them from the surface, and 
that this guaranty was in full accord with the settled policy of the 
government to suitably reward those who discover and develop the 
mineral resources of the nation. 

Moreover, it is not necessary to resort to public policy to find a 
proper construction for this section. It construes itself. A careful 
study of it compels the conclusion that inchoate rights to undis- 
covered veina were thereby guarantied to the diligent owners of 
tunnels contingent only upon their discovery therein. The last 
clause provides that failure to prosecute work upon the tunnel 
for six months shall be considered as an abandonment of the right 
to all undiscovered veins on the line of the tunnel. How could 
such a right be abandoned if it did not exist? The second clause 
provides that locations by others on the line of the tunnel after the 
commencement thereof shall be invalid. Why should they be de- 
clared invalid unless to secure to the owners of the tunnel their 
rights to the veins thus discovered and located by others, until these 
owners of the tunnel could reach and discover them therein? And 
the first clause of the section declares that: 

"The owners of such tunnel shall have the right of possession of all veins 
or lodes within three thousand feet from the face of such tunnel on the line 
thereof not previously known to exist, discovered in such tunnel, to the same 
extent as if discovered from the surface." 

The guaranty of that clause is plain and certain, and our con- 
clusion is that from the time of the location of a tunnel under sec- 
tion 4 of the act of May 10, 1872, its owner has the inchoate right 
to the possession of every vein or lode within 3,000 feet from the 
face of such tunnel on the line thereof that was not known to exist 
when the tunnel was located and its excavation was commenced, 
contingent only upon the diligent prosecution of the work on the 
tunnel and the subsequent discovery of the vein or lode therein. 
Upon the discovery of such a vein in the tunnel while the work is 
being prosecuted with reasonable diligence, such owner is entitled 
to the possession of such lode or vein to the same extent along the 
lode or vein as if discovered from the surface. No discovery or lo- 
cation of such veins or lodes subsequent to the location and corn- 
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mencement of the tunnel can deprive the owner of the tunnel who 
diligently prosecutes his work therein of these rights. Back v. 
Mining Co. (Idaho) 17 Pac. 83, 85; Mining Co. v. Brown (Mont) 28 
Pac. 732, 734. 

Was the inchoate right of the owners of this tunnel to the posses 
sion of the then undiscovered Jumbo No. 2 vein lost by their failure 
to make a claim adverse to that of the owners of the Vestal lode 
mining claim when the latter applied for their patent, in 181)0? Sec- 
tions 6 and 7 of the act of May 10, 1872 (now sections 2325, 2326, 
Rev. St.), provide, in effect, that any one who has located a claim 
under that act may file an application for a patent to his claim, 
together with a plat and certain field notes, notices, and affidavits; 
that for 60 days the register of the land office shall publish and post 
a notice that such application has been made; and that, if no ad- 
verse claim has been filed at the expiration of said 60 days, it shall 
be assumed that the applicant is entitled to a patent, and that no 
adverse claim exists. If an adverse claim is properly filed, proceed- 
ings in the land office are stayed until the trial and decision by a 
court of competent jurisdiction of the question, who is entitled to 
the right of possession of the claim? and the patent issues to the 
claimant who is adjudged to have that right. There is no doubt 
that the object of these provisions of the act of congress is to re- 
quire the conflicting claims of all parties to be adjusted before the 
patent issues, so far as that can justly be done at the time the appli- 
cation for the patent is made. The proceedings are judicial in their 
character, and bring all parties who have known existing adverse 
claims into court. If such parties stand by, and, in the absence of 
fraud or mistake, permit the statutory time for filing adverse claims 
to run without presenting their claims, their rights, so far as they 
might then have been determined in such proceedings, are forever 
lost. Eureka Consol. Min. Co. v. Richmond Min. Co., Fed Cas. No. 
4,548, 4 Savvy. 302; Kannaugh v. Mining Co., 16 Colo. 341, 27 Pac. 
245. Thus, in Back v. Mining Co., 17 Pac. 83, the supreme court of 
Idaho held that the owner of a tunnel mining claim had the right 
to make an adverse claim against one who applied for a patent to a 
lode mining claim which was located across the line of the tunnel, 
and was based on a discovery made in a shaft sunk directly over the 
line of the tunnel. In Ellet v. Campbell, 18 Colo. 510, 33 Pac. 521, 
after the owners of a tunnel had discovered a blind vein therein, 
and had located and claimed it, others discovered the same vein 
from the surface at a distance of some 200 feet from the line of the 
tunnel, located their claim on it, and applied for a patent for it, and 
the owners of the tunnel were permitted to file their adverse claim 
and to litigate the right of possession. In Mining Co. v. Brown 
(Mont.) 28 Pac. 732, after the location and commencement of a tun- 
nel, one discovered a blind lode from the surface, located a mining 
claim upon it which intersected and crossed the line of the tunnel, 
and then applied for a patent The owner of the tunnel, who had 
not yet driven his tunnel through the ground covered by this junior 
claim, made an adverse claim under this act; and upon his com- 
plaint the supreme court of Montana enjoined the applicant from 
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prosecuting his proceedings for a patent until the owner of the tun- 
nel could, in the use of reasonable diligence, drive his tunnel a suffi- 
cient distance to demonstrate whether or not the lode claim would 
be discovered therein. Cases of this character fall within the letter 
and the spirit of the provisions of this act of congress. In each 
of these cases the blind vein was known to exist when the applica- 
tion for a patent was made; in each of them the vein had been dis- 
covered and located; and in each of them the claimant who had 
discovered it from the surface admitted that it crossed the line of 
the tunnel. As the vein, its strike, and the grounds of their adverse 
claims to it were known to each of the respective parties in each of 
these cases, there was no reason why their claims should not be 
adjudicated before the patent issued. 

But can these provisions for the presentation and adjudication of 
adverse claims hav«* any just application to such an unknown, con- * 
tingent claim as that which the owners of this tunnel had against 
the owners of the Vestal claim when the latter applied for their 
patent? The Vestal claim was not based on the discovery of the 
then unknown Jumbo No. 2 vein. It did not cross the line of the 
tunnel. It lay so nearly parallel to it that no vein that crossed the 
ends of that claim could strike the tunnel without a radical change 
of its course, and the presumption was that the strike of the vein 
that these claimants had discovered was lengthwise, and not cross- 
wise, of the claim they had located. The line of the tunnel was 
staked off on the surface of the earth, and the legal record of their 
claim to it had been made by its owners long before the owners of 
the Vestal made their discovery and location. The act of congress 
declared that the owners of this tunnel should have the right to all 
the unknown veins they should discover in their tunnel. These 
facts and these provisions of the law the owners of the Vestal claim 
knew, and they gave no notice of any claim to any vein guarantied 
to the owners of the tunnel by this law. Why, then, should the 
latter be estopped to claim the veins that cross "the Vestal location 
which they have since discovered because they did not adverse the 
claim of the owners of the Vestal, presumptively based on a paral- 
lel vein? On the other hand, when the application for the patent 
of the Vestal claim was made, and when the claim was entered 
for patent at the lsjnd office, the breast of the tunnel was many 
hundred feet distant from the point where the Jumbo No. 2 vein was 
finally discovered in the tunnel. If the owners of the tunnel had 
then made their adverse claim to an undiscovered vein that might 
at some future time be discovered in the tunnel, and that might pass 
through the Vestal location, how could they have proved their "rierht 
to the possession" of any portion of the Vestal claim under section 
7 of the act of May 10, 1872 (now section 2320, Rev. St.)? They did 
not know, and no one knew, that any such vein passed through the 
Vestal location, or that any such vein would ever be discovered in 
the tunnel, or even that any such vein existed. The law does not 
require an impossibility of any man. It does not require him to 
know the unknown, or to demonstrate that which is incapable of 
proof; and we are of the opinion that the owners of this tunnel 
v.66F.no.3— 14 
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ought not to be and were not estopped from enforcing the rights 
guarantied to them by the act of congress, because they did not 
make and maintain their claim to those rights at a time when it 
was impossible for them to establish them, and when no one knew 
that they existed. In our opinion, sections 6 and 7 of the act of 
May 10, 1872, have no application to cases of this character, in 
which the existence of the adverse claim is unknown and incapable 
of fair adjudication until after the land is entered for patent; and 
we think the owners of the Vestal claim took their patent subject 
to the right of the owners of the tunnel to the possession of any 
unknown veins in that claim subsequently discovered in the tunnel, 
just as they took it subject to the right of the owner of an adjoin- 
ing mining claim, who never made any adverse claim to their loca- 
tion, to follow on its dip through their patented territory any vein 
which has its apex in his claim, and just as they took it subject 
to the right of a junior locator of a cross vein, who has made no 
adverse claim, to remove from the territory covered by their patent 
the ore in that vein not within the space of intersection. Mining 
Co. v. Campbell, 135 U. S. 286, 301, 10 Sup. Ct 765; Hall v. Mining 
Co., Morr. Min. R. (3d Ed.) p. 282; Branagan v. Dulaney, 8 Colo. 408, 
412, 8 Pac. 669; Lee v. -Stahl, 9 Colo. 208, 210, 11 Pac. 77; Morgen- 
son v. Milling Co., 11 Colo. 176, 179, 17 Pac. 513. 

The next question for consideration is, to what extent are the 
owners of a tunnel entitled to a blind vein discovered therein? The 
appellant claims the possession of the vein in dispute for a distance 
of 1,500 feet, and has duly located and claimed this 1,500 feet so 
that 54 feet of its claim lie northeasterly of the line of the tunnel, 
and 1,446 feet southwesterly of it In 1861, before congress had 
enacted any law establishing and defining the rights of those who 
discovered mineral deposits on the public lands, the legislature of 
Colorado passed an act which provided that any person or persons 
engaged in working a tunnel under the provisions of that act should 
be entitled to 250 feet each way frpm said tunnel on each lode 
discovered (Sess. Laws Colo. 186i, p. 166; Mills' Ann. St. § 3141); 
and the court below held that this statute limited the extent of the 
right of the Enterprise Company to the possession of this vein, 
and upon that ground entered the decree against the appellant. 
But the second section of the act of May 10, 1872, provides that a 
mining claim located after that date "may equal, but shall not ex- 
ceed, one thousand five hundred feet in length along the vein or 
lode." In 1874 the legislature of Colorado passed "An act con- 
cerning, mines." Section 1 of that act reads: "The length of any 
lode claim hereafter located may equal but not exceed fifteen hun- 
dred (1,500) feet along the vein." Section 7 provides that any open 
cut, cross cut, or tunnel which shall cut a lode at the depth of 
10 feet below the surface shall hold such lode as if a discovery 
shaft were sunk thereon. And section 18 reads: "All acts or parts 
of. acts in conflict with this act are hereby repealed." Sess. Laws 
Colo. 1874, pp. 185, 187, 190; Mills' Ann. St §§ 3148, 3154. If the 
act of 1861 limited the length of a lode claim to 250 feet on each side 
of the tunnel, it was clearly repealed by this act of 1874; and the 
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appellant was entitled under the laws of Colorado, as well as under 
the act of congress, to the possession of the vein in question to the 
extent of 1,500 feet in length. Ellet v. Campbell (Colo. Sup.) 33 
Pac 523, 528. 

It is urged that, if the owner of the tunnel is entitled to the pos- 
session of the mineral to the extent of 1,500 feet along the vein 
or lode, he is nevertheless restricted to 750 feet on one side and 
the like amount on the other side of his tunnel. This contention 
finds no support in the laws. Section 4 of the act of May 10, 1872, 
as we have held, entitles him to the possession of the vein to the 
same extent along the vein or lode as if he had discovered it from 
the surface. If he had discovered it from the surface, he could 
have located his claim upon and could have held (if he had the 
superior title, as the appellant has here) any 1,500 feet along the 
vein that included his discovery shaft. It follows that the appel- 
lant had the right to any 1,500 feet of this vein that included its 
point of discovery in the tunnel, and that its location and claim 
of possession of 54 feet of the vein northeasterly and 1,446 feet 
southwesterly of this point of discovery must be sustained. 

Finally, counsel for appellees insist that the appellant is estopped 
to claim any of the ore within the boundaries of the Vestal claim 
because on March 3, 1890, some of the appellees agreed with the 
then owners of the Hiawatha lode mining claim that neither they 
nor their heirs or assigns would ever make any claim to any ore 
within the Hiawatha location. But there was no covenant in this 
agreement by any of the parties to it that they would not claim the 
ore within the Vestal location, and this contract is utterly immate- 
rial to the present issue. They also claim that a like estoppel arises 
from a certain contract dated July 23, 1890, between certain par- 
ties who claim to be the owners of certain lode mining claims, 
including, among others, the Vestal claim; but none of the par- 
ties to this second contract ever had any interest in the Group 
tunnel or in the Jumbo No. 2 claim upon which the rights of the 
appellant rest, nor were either of these claims mentioned in the 
contract Counsel say in their brief that the Swickhimers, who 
were parties to this contract, were the principal grantors of the 
appellant, and that the contract runs with the land^ and in that 
way estops the appellant; but they have failed to call our atten- 
tion to any evidence that these Swickhimers were the grantors of 
the appellant, and, after a patient search through this voluminous 
record, we are unable to find any such evidence. From this rec- 
ord these contracts do not appear to affect the rights of the ap- 
pellant in any way, and they do not seem to have been considered 
in the court below.. 

The result is that this case must be reversed, and remanded to 
the court below, for further proceedings not inconsistent with the 
views expressed in this opinion; and it is so ordered. 



Digitized by 



Google 



212 FEDERAL REPORTER, VOL 66. 

DEL MONTE MINING & MILLING CO. v. NEW YORK & I*. C. MIN. CO. 

(Circuit Court, D. Colorado. March 13, 1895.) 
No. 3,127. 

1. Mines and Mining — Right to Follow Dip— Overlapping I/Ocattonb. 

A controversy arising from overlapping locations, after being carried on 
both before the land office and the courts, was compromised by allowing 
one of the locations to patent most of the disputed land. A company was 
then organized, representing both parties to the dispute, and the land was 
conveyed to It. Held, that this company could not refer Its title to either or 
both of the contending locations, at its election, so as to give it the right 
to follow the dip within the end lines of either location at will, but, on the 
contrary, it must derive its rights in this respect solely from the location 
under which the patent was obtained. 

2. Same— Vein Passing through Bide Line. 

The fact that the apex of a vein, on Its strike, passes through one end 
line and one side line of the location, does not cause both of these lines to 
be regarded as end lines, so as to destroy the parallelism, without which 
there 1b no right to follow the dip laterally beyond the boundaries of the 
claim. On the contrary, the owner of such a claim will have a right to 
follow the dip, within his own original end lines, so far as he holds the 
outcrop within his location. 

This was a bill by the Del Monte Mining & Milling Company to 
enjoin the New York & Last Chance Mining Company from working 
within complainant's claim. 

Thomas, Hartzell, Bryant & Lee and H. G. Lunt, for complainant. 
Wolcott & Vaile, for respondent. 

HALLETT, District Judge. Complainant seeks to enjoin work on 
a mine called "Del Monte," situate in Sunnyside mining district, 
Mineral county. The mine is on Bachelor Mountain, near the crest 
thereof, and the location follows the general course of the crest 
from north to south. Respondent's property is adjacent, and some- 
what below complainant's claim on the side of the mountain. The 
relative position of the claims is shown in the accompanying dia- 
gram much better than can be explained otherwise. 

The diagram shows also the apex of the vein as claimed by 
respondent. But it should be observed that this marks only the 
foot wall of the lode, and the position of the hanging wall is the 
subject of much controversy in the suit. 

Respondent's territory is within the lines marked "North Com- 
promise Line" and "South Compromise Line." Respondent holds 
this territory under the New York and Last Chance locations, 
which are shown on the diagram. Each party holds by patent, 
and there is no dispute as to surface lines. Respondent, claim- 
ing to have the apex and outcrop of the lode within its territory, 
asserts the right to follow the lode on its dip beneath the surface 
of the Del Monte location. Complainant's position is that respond- 
ent has no extralateral right — First, because it has not the whole 
of the vein within its territory, the hanging wall being within the 
Del Monte territory. Upon this proposition the testimony is highly 
conflicting, and of a character to be submitted to a jury, with a 
view to ascertain the fact; but it is not regarded as sufficient to 
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establish the fact In the present inquiry the outcrop of the lode 
will be taken to be within respondent's territory, and on the line of 
the foot wall as shown on the diagram. 

The second point against respondent's claim of extralateral right 
is that the outcrop of the lode does not follow the New York location 
from end to end, but passes out of the east side of the claim near the 
north end, as shown on the diagram. Respondent admits that the 
main lode has this course and direction, but it also maintains that 
one fork of the lode, leaving the main lode at or near the point of 
divergence, continues through the north end of the claim and across 
the north end line, at or near the Pittsburgh shaft. The proof of 
this condition is no more satisfactory than that which relates to the 
width of the lode. While there is some evidence as to the existence 
and extent of a branch or fork of the lode at the northern end of the 




claim, which may be proper for the consideration of a jury, I am 
compelled to say that the fact is not established; so that, for the pur- 
pose of deciding the motion now under consideration, we must take 
the line of outcrop to be as marked on the diagram, and extending 
from the south end line of the New York location to a point some 
280 feet south of the northeast corner, where it diverges into the 
Last Chance location. 

So understood, the question is whether respondent can follow 
the lode on its dip outside its own territory, and within the lines 
of the Del Monte claim, extended down vertically. Some years 
back, and before patents Were obtained, these locations were 
held by different owners, between whom a controversy arose as 
to the ownership of the territory common to both locations. Upon 
the application of the owners of one of the claims for patent, the 
owners of the other claim made adverse claim in the land office, 
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pursuant to the act of congress governing such matters. There- 
upon the controversy was renewed in court, and was there pending 
for a considerable time without trial or judgment. The parties 
then came to an agreement by which the New York location was 
allowed to patent the greater part of the territory in dispute, as 
indicated on the diagram, and the New York & Last Chance Mining 
Company, respondent in this suit, was organized to represent the 
parties respectively, and the ground in dispute was conveyed to re- 
spondent in settlement of the controversy. A title so arising may, 
it is said, be referred to one or the other or both of the contending 
k cations, and respondent may follow the end lines of one or the 
other location in its election. This, however, cannot be accepted. 
As respondent's territory was patented under the New York loca- 
tion, the lines of that location must control all questions of owner- 
ship. The controversy prior to patent is of no weight whatever as 
to. any right arising under the patent for one claim or the other. 
If the strike of the lode in the New York location kept its course 
from end to end of the location, the right to follow the lode outside 
the location would not be denied. As, however, it departs on its 
strike from the location on the east side, and not from the north 
end, it is said that the claim has no end lines, or, at all events, none 
that can be recognized as limiting the right to any part of the vein 
outside of the exterior lines of the claim. This is asserted' as a 
proposition of law deducible from several decisions of the supreme 
court that the lines of a location crossed by the apex of a vein on its 
strike shall, as to such vein, be regarded as end lines, whatever their 
position may be; and, if this proposition be accepted, the south end 
line and east side line, intersected by the outcrop of this lode, are 
not parallel to each other, as demanded by section 2320 of the Re- 
vised Statutes. This, however, has not been the interpretation of 
the law in the supreme court, or in any court, so far as we are ad- 
vised. It is true that in the Flagstaff Case, 98 U. S. 463, and re- 
cently in the Amy-Silversmith Case, 152 U. S. 223, 14 Sup. Ct 510, 
the supreme court declared that the side lines of a location shall 
be end lines whenever the lode, on its strike, crosses such lines; 
but these decisions do not affirm that all lines of a location crossed 
by a lode on its strike shall be end lines. The most that can be 
deduced from them is that opposite lines, parallel to each other, 
when crossed by the lode, shall be end lines. The case presented 
is not within the principle of these decisions. We have a lode ex- 
tending on its strike on the general course of the location, and 
within its side lines, a distance of 1,070 feet It is conceded that 
the south end line of the location is well placed, and all parts of the 
lode covered by the location are within the end lines as fixed by 
the locator. The difficulty arises from the circumstance that the 
location extends in a northerly direction about 280 feet beyond the 
point where the lode diverges from the side line. No reason is 
perceived for saying that this mistake in the length of the location 
should defeat the right to follow the vein on its dip outside the 
location. It is said that we cannot make a new end line at the 
point pf divergence or elsewhere, because the court cannot make 
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a new location, or in any way change that made by the parties. 
Iron Silver Min. Co. v. Elgin Mining & Smelting Co., 118 U. S. 196, 
6 Sup. Ct 1177. This, however, is not necessary. We can keep 
within the end lines fixed by the locator in respect to any extralat- 
eral right that may be recognized without drawing any line; and, 
if there be magic in the word "line," it will be better not to use it. 
In this instance, as in most controversies between adjacent own- 
ers, it is necessary to ascertain what part of the lode is within the 
New York location, and this, according to the map, appears to be 
1,070 feet ^ At all points on the dip of the lode into the mountain 
westwardly we can ascertain the length of the lode within the end 
lines by measuring the same distance from the south end line pro- 
duced. In this proceeding there is no departure from the end lines 
of the New York location as fixed by the locator, and there is no 
new line of location drawn for any purpose whatever. We keep 
entirely within the end lines of the location as required by the stat- 
ute, and the circumstance that we are somewhat short of the north 
end line does not in any way affect the principle to be followed in 
construing the statute. The same rule would be adopted if the 
lode were physically shorter than the location. Let it be assumed 
that upon a lode of the length of 1,000 feet (which is not an ex- 
traordinary occurrence) a location shall be made of the length of 
1,500 feet, extending 250 feet in each direction beyond the ends of 
the lode. Would any one deny the right of the* locator to follow 
the lode within his end lines, upon the ground that the lode did 
not come to either of such lines? I think not The case is not 
different when the lode intersects one end line and not the other, 
but keeps within the location for a considerable distance. In that 
case, as in the accepted case of a lode traversing the location from 
end to end, the locator ought to be allowed to follow his lode into 
adjoining territory, so far as he may within his end lines, and so 
far as he holds the outcrop in his location. Upon this construction 
of the statute respondent is entitled to so much of the lode upon 
its dip as lies between the south compromise line and the point of 
divergence of the apex of the vein from the New York location. 
This point, as nearly as can be determined at this time, is 1,070 feet 
from the southeast corner, or, proceeding in the other direction, 280 
feet from the northeast corner. Following the course of the end 
lines of the New York location in a westerly direction from this 
point, there is a considerable space, which widens in the westward 
course between the line last mentioned and the north compromise 
line. To this respondent is not entitled, as against complainant, 
the owner of 'the Del Monte claim. So much of the territory last 
mentioned as lies west of the east side line of the Del Monte loca- 
tion is subject to the prayer of the complainant's bill. The en- 
gineers will be able to state the boundaries in detail, and an order 
may be entered allowing the injunction as to that part. As to the 
territory south of that laat mentioned, the motion will be denied. 
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HUDSON et al. v. RANDOLPH. 
(Circuit Court of Appeals, Fifth Circuit November 27, 1894.) 

No. 210. 

1. Equtty— Jurisdiction— Suit to Pecoveh Possession of Land. 

While a suit in equity cannot be maintained by the holder of a legal title 
to recover possession of land, though coupled with a demand for an ac- 
counting as to rents and profits, or for the removal of clouds upon the title, 
yet, where the bill presents a case of fraud or mistake, or sets up a right 
to redeem from a mortgage, and it appears that the complainant has not 
an adequate and complete remedy at law, it may be maintained and pos- 
session of the land may be decreed. 

2. Equity Pleading— Plea. 

A plea to a bill in equity which states nothing but conclusions of law, 
and which goes to the whole bill, but is accompanied by an answer to the 
whole bill, is properly disregarded. 
8. Equtty Practice— Amendment of Answer. 

The granting of leave to amend an answer, after a master's report has 
been filed, and the cause heard on exceptions thereto, is wholly within the 
discretion of the court. 

4. Record of Deeds— What Constitutes— Texas Statute. 

The statutes of Texas (Sayles* Civ. St. arts. 4209, 4334) provide that 
"every instrument * * * shall be considered as recorded from the time 
it was deposited for record. • • • Every conveyance * * * acknowl- 
edged • * * according to law, and delivered * * * to be recorded, 
shall take effect * » * from the time when such instrument shall be so 
acknowledged • * • nnd delivered * * * to be recorded, and from 
that time only." Held that, under these statutes, the filing of a deed or 
mortgage for record, and not the subsequent actual recording of the same, 
constitutes the constructive notice to third persons contemplated by the 
statute; and that, accordingly, an error of the recording oflicer in copy- 
ing the description in a deed or mortgage does not nullify its effect as 
notice. 

5. Principal and Agent— When Principal not Chargeable with AgenYs 

Knowledge. 

Where an agent and parties dealing with him have colluded for fraudu- 
lent purposes, the principal is not bound by uncommunicated knowledge 
of the agent Investment Co. v. Ganzer, 11 C. C. A. 371, 03 Fed. G47, fol- 
lowed. 

Appeal from the Circuit Court of the United States for the North- 
ern District of Texas. 

This was a suit by L. V. P. Randolph against C. P. Hudson and 
the Scottish- American Mortgage Company, Limited, for the recov- 
ery of land, an accounting, and other relief. The circuit court 
rendered a decree for the complainants. Defendants appeal. 

Lauch McLauran and W. B. Gano, for appellant. 
Girault Farrar and W. S. JSimkins. for appellees. 

Before PARDEE, Circuit Judge, and LOCKE, District Judge. 

PARDEE, Circuit Judge. The appellant C. P. Hudson assigns 
as error in the proceedings in the circuit court that the court over- 
ruled the demurrer to the complainant's bill, contending that, on 
the face of the bill, the court was witluut jurisdiction in equity 
to grant relief. If the bill is viewed purely as one brought by 
the holder of the legal title to real estate against parties in pos- 
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session, to recover possession with rents and profits, and to re- 
move clouds from title, the assignment of error is well taken. It 
has been settled since Hipp v. Babin, 19 How. 271, that the holder 
of a legal title canrot maintain an action to recover possession 
of the property, although coupled with a demand for an account- 
ing as to rents and profits. It is also settled that the holder of 
a legal title out of possession cannot maintain a suit in equity in 
the courts of the United States against one in possession, to re- 
cover the property and to remove clouds from the title. White- 
head v. Shattuck, 138 U. S. 146, 11 Sup. Ct 270. See, also, Scott 
v. Neely, 140 U. S. 100, 11 Sup. Ct. 712; Cates v. Allen, 149 U. S. 
451, 13 Sup. Ct 883, 977. But it is also settled that in cases of 
fraud, error, or mistake, presenting a case for equitable relief with- 
in the generally recognized rules of equity, the court is not ousted 
of jurisdiction, because the complainant may have a remedy at law, 
unless that remedy at law is complete and adequate. Kilbourn v. 
Sunderland, 130 U. S. 505-515, 9 Sup. Ct. 594; Gormley v. Clark, 134 
U. S. 338-349, 10 Sup. Ct. 554; Tyler v. Savage, 143 U. S. 79-95, 
12 Sup. Ct. 340. In Kilbourn v. Sunderland, supra, the court, 
through Mr. Chief Justice Fuller, says, in relation to the case then 
in hand: "'There cannot be any real doubt that the remedy in 
equity, in cases of account, is generally more complete and adequate 
than it is or can be at law' (1 Story, Eq. Jur. § 450); and, as the 
remedy at law in the case in hand was rendered embarrassed and 
doubtful by the conduct of the defendants, and fraud had in equity 
a more extensive signification than at law, and, as charged here, 
involved the consideration of the principles applicable to fiduciary 
and trust relations between the parties throughout the period of 
their connection, we concur with the supreme court of the district 
in sustaining the jurisdiction," — all of which, we think, may be said 
of the matters presented by the bill in this case. 

A careful scrutiny of the bill in this case, in the light of the sub- 
sequent pleadings and the admitted facts, shows a case where the 
complainant, although the holder of the legal title, and seeking to 
recover possession, rents, and profits, and to remove clouds from 
title, is also seeking discovery and an accounting as to a certain 
mortgage lipon the property which, by the machinations of the de- 
fendants, has been merged, through an alleged fraudulent fore- 
closure, into a superior title, when in fact it is not a legal title, and, 
if anything, is a mortgage, upon which payments have been made, 
and under which the complainant, as the holder of the legal title, 
is entitled to redeem when the validity of the mortgage and the 
amount due thereon shall have been ascertained by proper dis- 
covery. It requires no difficult construction of the bill, in connec- 
tion with that part. of the prayer for an accounting of the amount 
due npon the mortgage to the Scottish- American Mortgage Com- 
pany, Limited, and for a decree permitting the complainant to be 
allowed to redeem, to hold the complainant's bill to be a bill to 
redeem, as well as to recover possession and to remove clouds 
from title. As was said in Tyler v. Savage, supra, "Thus, there 
were in the case, as ingredients to support the jurisdiction of 
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equity, discovery, account, fraud, misrepresentation, ancj conceal- 
ment," may be said in the present case. It seems only necessary 
to notice, further, that, in the light of the pleadings and facts in the 
case, it cannot be pretended that the complainant has an adequate 
remedy at law. 

The appellant C. P. Hudson also contends that the court below 
erred in not granting his motion to take the document filed by him, 
in connection with his answer, and called a "plea," as confessed, and 
thereupon dismiss the complainant's bill. The so-called "plea" 
states nothing but conclusions of law, and is but a recapitulation of 
the grounds urged in the demurrer, overruled by the court, and, as 
such, was properly disregarded. In addition to this, it may be 
noticed that, considered as a plea, it went to the whole bill, and, 
under well-recognized rules of equity pleading, it was waived when 
the pleader filed an answer to the whole bill. 

The appellant also complains that after the master's report, and 
when the cause had been heard upon exceptions thereto, but before 
the court had rendered a decree upon said exceptions, he asked for 
leave to amend his answer to the cross bill of the Scottish- American 
Mortgage Company, Limited, and also to amend his cross bill in the 
case, as per drafts tendered, which the court overruled and refused. 
As we understand the practice, the granting of leave to amend, 
coming at that stage of the case, was wholly within the discretion of 
the court. Further than this, we may say that we have considered 
the amendments proposed in behalf of C. P. Hudson, and, under the 
view we take of the case, the same are immaterial. On the evi- 
dence and admissions submitted in the cause, we conclude, as evi- 
dently did also the master and the judge of the court below, that 
the equities were entirely against the claims and demands of C. P. 
Hudson; and we further conclude, on the merits of the case, that 
the decree appealed from is in no respect erroneous, so far as C. P. 
Hudson is concerned. 

The first question raised by the appeal of the Scottish- American 
Mortgage Company, Limited, is whether the complainant, Randolph, 
who acquired a lien on the lands in controversy August 15, 1885, is 
charged with constructive notice of a deed of trust executed by 
A. J. Hudson and wife to the Scottish-American Mortgage Company, 
Limited, on December 12, 1883, to secure the payment of a certain 
promissory note given by said Hudson, of even date with the trust 
deed, payable on the 12th day of December, 1888, to the order of the 
Scottish- American Mortgage Company, Limited, at the bank of Mont- 
real, city of New York, for the sum of f 0,000, with interest thereon 
at the rate of 11 per cent, per annum until fully paid. It is claimed 
by the complainant that although this deed of trust mortgaging the 
lands in controversy for the payment of the said note, and suffi- 
ciently describing the same, was duly executed, acknowledged, and 
proved, and was filed for record on December 19, 1883, and there- 
after, on December 22, 1883, was recorded in the proper office of 
Johnson county, yet, as the record as made did not describe the 
lands in controversy, but was insufficient to describe any lands, the 
complainant was not charged with notice, constructive or otherwise, 
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of the said trust deed. It seems that, although the trust deed de- 
posited for record with the clerk of the county court of Johnson 
county contained a full and accurate description of the lands con- 
veyed, yet the record actually made by the clerk by omitting part of 
one of the calls left the description vague and uncertain, if not 
meaningless. The question is, therefore, squarely presented, 
whether, under the registration laws of the state of Texas, the filing 
of a deed or mortgage for record in the proper office, or the record 
made by the subsequent recording of the same, constitutes the con- 
structive notice to third persons contemplated by the statute. 

The statutes of the state of Texas bearing on the subject are as 
follows (Sayles' Civ. St arts. 4299, 4334): 

"Art 4299.- Record Takes Effect, When. Certificate of. Every such Instru- 
ment of writing shall be considered as recorded from the time it was deposited 
for record; and the recorder shall certify under his hand and seal of office to 
every such instrument of writing so recorded, the hour, day, month and year 
when he recorded it, and the book and page or pages in which it is recorded; 
and when recorded deliver the same to the party entitled thereto or to his 
order." 

"Art: 4334. Delivery of Deed to Clerk Operates as Notice. Every convey- 
ance, covenant, agreement, deed, deed of trust or mortgage in this chapter 
mentioned, which shall be acknowledged, proved or certified according to law, 
and delivered to the clerk of the proper court to be recorded, shall take effect 
and be valid as to all subsequent purchasers for a valuable consideration, 
without notice, and as to all creditors, from the time when such instrument 
shall be so acknowledged, proved or certified, and delivered to such clerk to 
be recorded, and from that time only." 

The letter of these statutes seems to be very plain, and to leave 
little room for construction. By article 4299, "every such instrument 
of writing shall be considered as recorded from the time it was 
deposited for record"; and by article 4334, "every," etc., "shall take 
effect and be valid * * * from the time when such instrument 
shall be so acknowledged, proved or certified, and delivered to 
such clerk to be recorded, and from that time only." 

The ruling of the learned master in the circuit court, and the 
adoption of his ruling by the court, against the letter of these 
statutes, render it necessary to consider the adjudged cases in the 
supreme court of Texas where the matter in hand has been con- 
sidered. 

In Throckmorton v. Price, 28 Tex. 605, where the case showed 
that a deed of trust, duly executed and acknowledged, was deliv- 
ered to the county clerk for record, but, at the time of the subse- 
quent incumbrance, had not been recorded at all, the court held 
that every instrument is considered as recorded from the time it 
is filed for record; and that, by virtue of the registration laws, 
the filing of a deed for land with the county clerk for record is 
equivalent to the actual registration of the deed at the time it was 
so filed; and that a party filing his deed for record is not bound 
to see that the clerk performs his duty by actually recording it, 
nor is he responsible to other parties for the clerk's neglect of his 
duty, or failure to comply with the requirements of the statute 
with respect to the registration of the deed. 

In Taylor v. Harrison, 47 Tex. 457, where the question was as to 
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the notice resulting from the record of a deed duly executed and 
recorded, but without the authentication required by law, the court 
held that while the record of a deed duly acknowledged or proved 
for record is, by the statute, notice to subsequent purchasers and 
creditors of such facts as they would have learned from the record 
had they examined it, yet the record of a deed duly executed and 
recorded, without the authentication, is imperfect; such omission 
being fatal to the effect of the registry, and such imperfect record 
not being notice. In this case, the court, without referring to 
Throckmorton v. Trice, but evidently speaking only as to the case 
then before it, uses language to the effect that purchasers and cred- 
itors are only charged by construction with notice of the facts ac- 
tually exhibited on the record, and not with such as {night have 
been ascertained by such inquiries as an examination of the record 
might have induced a prudent man to make. And running through 
the opinion of the court is the proposition that constructive notice 
to purchasers and creditors arises from the record, rather than 
from the conveyance itself, when properly executed, proved, and 
filed for record. 

In McLouth v. Hurt, 51 Tex. 115, where the question was what 
the actual record showed, there being no question as to any differ- 
ence between the actual record and the deed filed for record, the 
court held, generally, on the question of registration, that registra- 
tion is constructive notice only of what appears on the face of the 
deed as registered; but the same court, in the same volume of 
Reports, in the case of Fitch v. Boyer, Id. 336-349, cited Throck- 
morton v. Price with approval. 

In Crews v. Taylor, 56 Tex. 461, which was a case in which a 
county clerk was sued with his sureties for damages for failure 
to record and index a certain mortgage which had been delivered 
for record, the court held the clerk liable to a subsequent purchaser 
in damages, holding, as to the matter .in hand, that, as a matter of 
law, the depositing of a mortgage with the clerk for record from 
that time constituted constructive notice of its contents to all per- 
sons. 

In Freiberg v. Magale, 70 Tex. 110, 7 S. W. 684, where the question 
was as to the validity of a chattel mortgage, the court held that: 

"When the mortgage was properly deposited with the county clerk and 
filed, the duty of the mort^a^ee as to protecting creditors of the mortgagor, 
and purchasers and lien holders claiming under him, ceased, and he was not 
bound to see that the clerk performed his duty in making the entries t and 
index required by the statutes; notice dating from the time the mortgage is 
filed, and not from the time the Index and entries are made." 

In the case of Cattle Co. v. Chisholm, 71 Tex. 523, 9 B! W. 470, 
where the question was with regard to the admissibility in evi- 
dence of the certificate of record of a deed which did not show 
the deed to have been properly recorded, while it was held that 
the certificate of record presented was properly excluded, yet the 
court also held that no question of notice was involved in the case, 
and that, upon a question of notice, the filing for record in the 
proper office is equivalent to proper registration; citing Throck- 
morton v. Price, supra. 
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In Bassett v. Brewer, 74 Tex, 554, 12 S. W. 229, where the ques- 
tion was whether a material man's indebtedness, verified in the 
form prescribed by law, took effect from the time it was filed for 
registration, the court approved the ruling in Throckmorton v. Price, 
and held that the material man's lien attached from the time it 
was filed for record, and, in relation thereto, said: 

"Nothing more cud be reasonably required of the person desiring to fix the 
Uen by his registry than to deliver to the officer the sworn account of the 
demand due him to be filed and recorded. . It is no part of his duty to see 
that the clerk does his by an actual record of It" 

In Weber v. Morse, 21 S. W. 609, the court of civil appeals in 
Texas, construing article 4292 of the Revised Statutes of Texas, 
providing that, where county records are destroyed, deeds which 
are preserved shall be recorded within four years, in order that the 
first record shall be effective, held that, where said deeds are not 
so recorded after the destruction of the record, the first record does 
not constitute a notice as against a bona fide purchaser, and that 
if the record of a deed is partially destroyed, so as not to show 
that the deed was properly acknowledged for registration, such 
record does not charge subsequent purchasers with constructive 
notice of the deed, and, in reaching the conclusions mentioned, 
quotes from Taylor v. Harrison, supra, and speaks generally as 
though in all cases the question of notice was to be determined 
upon the actual record made by the clerk. 

It is evident from the consideration of these cases that the con- 
struction of the registration law of Texas, as given in Throckmor- 
ton v. Price, supra, has not been departed from by the supreme court 
of Texas; and, considering the questions raised in the several cases, 
it is easy to harmonize the rulings and the language of the judges. 
At all events, Throckmorton v. Price has not been overruled, and we 
adopt the reasoning of Chief Justice Gould, as follows: 

"But for the registration law, the older title would obviously convey the 
better right; and it is the uniform provisions of these laws that such instru- 
ments as must be recorded shall be valid as to all subsequent purchasers for 
a valuable consideration without notice, and as to creditors from the date 
when such instrument shall be properly acknowledged, proved, or certified, 
ar.d delivered to the clerk for record, and from that time only. Oldh. & W. 
Dig. arts 172l». i"i2i f 1730, 1731. And, lest there should be any doubt in the 
matter, it Is further enacted that any instrument required to be recorded 
shall be considered as recorded from the time it was deposited for record 
with the clerk. Oldh. & W. Dig. art 1709. And, to enable all persons who 
may wish to examine the office to ascertain what Instruments have been de- 
posited for record, it Is also made the duty of the clerk (Oldh. & W. Dig. art 
1707), when any instrument has been deposited for record, to enter in alpha- 
betical order in a book to be provided for that purpose, the names of the par- 
ties to such instrument, the date and nature thereof, and the time of its deliv- 
ery for record. And, as a further facility and security for persons wishing to 
make an examination in the office of the recorder for instruments required by 
law to be recorded, the clerk, after recording any such Instrument, Is directed 
to enter the same in the index books which he is required to keep of recorded 
Instruments. Oldh. & W. Dig. arts. 1710-1712. If the clerk has neglected 
to comply with these plain and simple requirements of the statutes, and 
appellees have been thereby misled to their injury, they cannot claim redress 
for such injury from appellants, who have been in no default. The law did 
not impose upon them the responsibility of seeing that the duties prescribed 
by the 6tatute for the protection and security of other parties were in fact 
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faithfully discharged by the clerk. Registration laws of a general similarity 
to ours have been enacted In most of the other states; yet we have been able 
to find no case in which the first deed has been postponed in favor of the 
second from the failure of the clerk to record the prior deed as directed by 
the statute, while the contrary has been frequently decided. In Kentucky 
it is emphatically declared that deeds lodged for record are valid against sub- 
sequent purchasers and creditors. Bank v. Haggin, 1 A. K. Marsh, 306. 
And in Connecticut it is said: 'If a deed, after It is received and entered up 
"Received for record," remain unrecorded, through no fault of the grantee, 
until an attachment of said land, it shall not prejudice the grantee.' Franklin 
v. Cannon, 1 Root, 500; Hartmeyer v. Gates, Id. 61; McDonald v. Leach, 
Kirby, 72; Judd v. Woodruff, 2 Root, 298. The same principle is also recog- 
nized in Alabama. McGregor v. Hall, 3 Stew. & P. 397." 

The next question presented is whether the lien given by the deed 
of ttust to secure the payment of the $5,000 note, all as above describ- 
ed, has been paid or otherwise extinguished. The evidence in the case 
fully warrants the finding that the attempted foreclosure of the 
said deed of trust before it became due, the pretended purchase 
by Simpson, the trustee, through Robertson, and the subsequent con- 
veyance to C. P. Hudson, and all the doings in that behalf, were 
for the purpose of hindering, delaying, and defrauding Randolph 
in the collection of his claim against A. J. Hudson. The natural 
result of setting aside and holding for naught the pretended fore- 
closure and the subsequent conveyances thereunder would be to 
reinstate the deed of trust held by the Scottish- American Mortgage 
Company, Limited, and leave the same, as it was before, a prior lien 
on the lands in controversy. 

In this connection, it may be well to notice that one of the main 
grounds, if not the main ground, for setting aside the pretended 
foreclosure attempted by the trustee Simpson in 1886, is the want 
of authority on the part of the said Simpson from the Scottish- 
American Mortgage Company, Limited, to declare the principal of 
the note due, and proceed to the foreclosure. The contention of 
the complainant in the court below, as well as that of. the defendant 
C. P. Hudson in his cross bill, is that the Scottish- American Mort- 
gage Company, Limited, although it had no actual knowledge of 
the proceedings of Simpson, is, nevertheless, bound by the same, 
because a principal is bound by the acts and knowledge of his 
agent; and the complainant further claims that, as the proceedings 
in question were for the purpose of hindering, delaying, and de- 
frauding him in the collection of his demand against A. J. Hudson, 
the Scottish-American Mortgage Company, Limited, is estopped 
from claiming the nonpayment of the mortgage debt In the case 
of Investment Co. v. Ganzer (decided at the last term of this court) 
11 C. C. A. 371, 63 Fed. 647, on a review of the authorities, it was 
held that although, as a general rule, the principal is bound by the 
knowledge of his agent and by his acts within the scope of his 
authority, the principal is not bound by the uncommunicated knowl- 
edge of his agent, where the agent and parties dealing with him 
have colluded for fraudulent purposes, for in such a case the agent 
cannot be presumed to have communicated his own delinquency 
to the principal. As a matter of fact, the present record shows 
that neither the Scottish-American Mortgage Company, Limited, 
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nor its authorized agents other than Simpson, had any actual knowl- 
edge with regard to the proceedings of Simpson other than as rep- 
resented by him, to wit, that the note was outstanding; the interest 
promptly paid; that there had been a renewal of two years from 
1888 to 1890; and that $ 2,500 had been paid upon the principal. 
The ratification by the mortgage company of the acts of Simpson, 
as claimed by appellant C. P. Hudson, because the mortgage com- 
pany has not returned the alleged payment of $2,500 credited by 
Simpson on the books as paid by A. J. Hudson, is not supported by 
facts in the case. The proof shows that the mortgage company 
did not discover the fraudulent acts and conduct of Simpson until 
the jurisdiction of the court a qua had fully attached, and there 
w\as nothing left for the already impleaded company to do, save 
make a full disclosure, and pray for equity. Under these circum- 
stances, as we view the law, we are constrained to hold that, as to 
the Scottish-American Mortgage Company, Limited, the lien cre- 
ated by the deed of trust, December 12, 1883, has not been extin- 
guished any further than the note to secure which it was given has 
been paid, and that of this lien the appellee Randolph, complainant 
in the court below, is charged with constructive notice under the 
registration laws of the state of Texas. 

The second assignment of error on the part of the appellant mort- 
gage company is as follows: 

"The court erred in not holding with this respondent, the Scottish-American 
Mortgage Company, Limited, that it held a valid lien upon the lands in con- 
troversy In this case under the deed of trust dated December 12, 1883, and 
that It was entitled to a foreclosure to pay the balance of said note of $5,000, 
to wit, $2,500, with interest from December 1, 189.0, as against all the parties 
to this cause; and In refusing to sustain this respondent's fifth exception to 
the master's report, which exception is as follows: "The said report should. 
have shown, and the said master should have found, that this defendant the 
Scottish-American Mortgage Company, Limited, held a valid lien upon the 
lands in controversy in this case under the trust deed of December 12, 1883, 
and this defendant,, the said company, was entitled to a foreclosure of the 
said lien to pay the balance of the said note for $5,000, to. wit, $2,500, and 
interest on the same from the 1st day of December, 1800, as against all the 
parties to this suit; whereas the said master, in his said report, deprives this 
defendant, the said Scottish-American Mortgage Company, Limited, of Its se- 
curity for the said debt" 

This assignment of error must be sustained, and the decree of 
the court appealed from corrected accordingly. 

The decree appealed from should be reversed as to costs of court, 
and otherwise amended as follows: Strike out the last clause there- 
of relating to costs, and insert: "It is further ordered, adjudged, 
and decreed that the complainant L. V. F. Randolph, shall take the 
title and possession of the said lands described as aforesaid, subject 
to the valid lien held by the cross complainant, the Scottish-American 
Mortgage Company, Limited, upon the same, under the deed of 
trust executed by A. J. Hudson and wife on December 12, 1883; 
and, further, it is adjudged that there is due upon the note secured 
by the said deed of trust to the Scottish-American Mortgage Com- 
pany the sum of f 2,500, with interest thereon at the rate of eleven 
per cent per annum from December 1, 1890, until paid. ,, It is fur- 
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ther ordered, adjudged, and decreed that the said L. V, P. Ran- 
dolph, A. J. Hudson, and others, defendants, do pay into the regis- 
try of the court, for the use and benefit of the said Scottish- Ameri- 
can Mortgage Company, Limited, the said sum of f2,500, with 11 
per cent, per annum interest thereon from December 1, 181)0, to- 
gether with all costs incurred in the prosecution of said cross bill, 
to be taxed by the clerk within 30 days from the date this decree 
is entered, in default of which payment on the application of the 
Scottish-American Mortgage Company, Limited, or its solicitor of 
record, an order of sale may issue commanding and directing A" SS. 
Lathrop, Esq., standing master, to sell, after 30 days' advertisement 
in some newspaper of general circulation published in Johnson 
county, state of Texas, the lands described in this decree, or so much 
thereof as may be necessary to pay and satisfy the said lien, interest, 
and costs; said standing master to make report of his doings in 
the premises, and to pay into the registry of the court the proceeds 
of such sale, to be distributed in accordance with this decree, and 
under such further orders of the court as may be necessary. It is 
further ordered, adjudged, and decreed that the respondents James 
B. Simpson and C. 1\ Hudson do pay the costs of this suit, and that 
the complainant, L. V. F. Randolph, do have his writ of possession 
for the land above described, and his execution as at common law 
for the amount herein adjudged against the respondents James B. 
Simpson and C. P. Hudson, and that the clerk do have his execu- 
tion for costs of suit against the parties adjudged to pay the same. 
And it is so ordered, the costs of appeal, including the costs of 
transcripts, to be adjudged, one-half against the appellee L. V. F. 
Randolph, and the other half against the appellant G. 1\ Hudson. 



KNEVALS v. FLORIDA CENT. & P. It. CO. et al.' 

(Circuit Court of Appeals, Fifth Circuit May 29, 1S04.) 

No. 179. 

Eqttttt Jurisdiction— Remedy at Law— Trusts. 

Complainant, holding corporate stock by assignment from pledgees there- 
of, filed a bill as their trustee, claiming that land held by defendant under 
a foreclosure sale of the property of the corporation did not pass by such 
sale, and was still liable for the debts of the stock. Held, that a court of 
equity had not jurisdiction on the ground of the trust alleged, as such 
trust did not relate to the subject of the suit, and the suit was virtually 
one to determine the legal title to land in defendant's possession. 

Same— Property op Dissolved Cokporation. 

The evidence in such suit showed that the assignment of the stock to 
complainant was absolute, reserving no equities. Held, that jurisdiction 
in equity could not be maintained on the ground that the suit was to re- 
cover property of a dissolved corporation, as charged with an implied 
trust, the question between complainant and defendant being merely the 
enforcement of a legal title. 

Railroad Companies— Sale on Foreclosure op Mortgage— Burden op 
Proof. 

On a general foreclosure sale of property of a railroad company, certain 
land belonging to it passed to the purchasers, and remained for years under 
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their control. Held, that the burden was on one alleging that It did not 
pass to show that it came within some exception. 

4. Samk — Dechee fou £alk. 

A decree in a foreclosure suit, after declaring that complainant had a 
first lien on "the railroad and all property, rights, and franchises thereto 
appertaining,'* ordered a sale, mentioning only the railroad. Held, that 
this covered the entire property of the company connected with the use 
and purpose of the road. 

5. Same— Bosds and Mortgages— Land Appertaining to Railroad. 

The statute under which state bonds were issued to aid a railroad made 
them a lien on the road and on all property of the company, real and per- 
sonal, appertaining thereto, which it had or might afterwards acquire. With 
part of the proceeds of such bonds, the company purchased land for 
terminal facilities, and occupied for such purposes part of the land and an 
extension thereof built out into the water on which it fronted, using such 
extension more than the original land; but no intention was shown to 
abandon the appropriation to such purposes. HeUl, that no part of the land 
should be excepted from the lien of the bonds, although certain portions 
might be detached and sold without causing immediate inconvenience to 
the railroad. 

6. Estoppel— -Representations— Acquiescence. 

At a foreclosure sale of property of a railroad company, one who, after 
the decree of foreclosure, had bought nearly all the stock, and had become 
president of the company, purchased' the property as sold. In articles of 
association of a new company, he recited that he and his associates had 
purchased all the franchises, rights, privileges, and property, of every de- 
scription whatever, belonging to the old company, and he conveyed the 
same to the new company by deed in like terms; and the new company 
Issued and sold bonds to a large amount, into the security for which this 
property entered. During the seven years following, numerous transfers 
of the property occurred, he acquiescing in the possession and control 
thereof by the purchasers. HcW, that one taking, under assignment from 
him, his shares in the old company, was estopped from claiming that a 
very valuable portion of the property of that company did not pass by the 
foreclosure sale. 

Appeal from the Circuit Court of the United States for the North- 
ern District of Florida, 

This is a suit by a bill in equity by Sherman W. Knevals to re- 
cover certain lots of lands in the city of Jacksonville, Fla., now 
held as the property of the Florida Central & Peninsula Railroad 
Company. The circuit court dismissed the bill, and complainant 
appeals. 

On June 24, 1869, the legislature of Florida passed an act entitled "An 
act to perfect the public works of the state;" and on February 28, 1870, this 
act was amended. These acts authorized the Jacksonville, Pensacola & Mo- 
bile Kailroad Company, a company incorporated by the laws of that state 
for the purpose of building a railroad west from Quincy, Fla., to extend 
its road through to Mobile, Ala.; and in order to assist in building a con- 
tinued line of road from Jacksonville, Fla., provided an exchange by that 
company of its bonds for a like amount of state bonds, and further pro- 
vided that "the state of Florida shall by this act have a statutory lien 
* * * on the part of the road for which the state bonds are delivered, 
and on all the property of the company real and personal appertaining to 
that part of the line which it may now have or may hereafter acquire, 
together with all the rights, franchises and powers thereto belonging." And 
in a subsequent section it was provided that the governor should deliver 
to the president of said company coupon bonds of the state, to the amount 
of $iu.ooo per mile, upon receiving from him first mortgage bonds of like 
amount on any part or portion of the road between Quincy and Jacksonville. 
The portion of this road from Lake City to Jacksonville was, at that time, 
v.66F.no.3— 15 
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the property of the Florida Central Railroad Company. Subsequently, the 
Florida Central Railroad Company issued its bonds to the amount of $1,000,- 
000, and they were exchanged for the same amount of bonds of the state, 
which were delivered to the president of the Jacksonville, Pensacola & 
Mobile Railroad, and sold by the officers and agents of such road. In the 
resolutions of the board of directors authorizing the issue of these bonds, 
they excepted from the lien so created certain lots situated in the city of 
Jacksonville, not used for depot purposes. Subsequently, in 1877, in negotiat- 
ing a loan, there was excepted from the mortgage to secure the same 
a portion of the same lots, making the boundary line of the mortgaged prop- 
erty 125 feet south of Bay street, instead of along that street, which was 
the boundary of the railroad property. The state bonds exchanged for the 
railroad bonds having been sold, and the railroad having defaulted in pay- 
ment, in a suit brought by the purchasers and holders of such exchanged 
and outstanding state bonds in the case of J. Fred. Schutte and others, com- 
plainants, v. The Jacksonville, Pensacola & Mobile Railroad Company and The 
Florida Central Railroad Company et al., in the circuit court of the United 
States for the Northern district of Florida, 31st of May, 1879, it was declared by 
Mr. Justice Bradley that the complainants in that suit had a first lien upon the 
railroad running from Lake City to Jacksonville, and all property, rights, and 
franchises thereto appertaining, to the amount of said bonds; and the same was 
advertised and sold, under said decree, by' the special masters, on the 6th day 
of January, 1882, and a deed of conveyance made, on the 18th of that month, 
of "the Florida Central Railroad and all its property, privileges, rights, and 
franchises." At that time a part of the property of said railroad consisted of 
the several lots of land heretofore mentioned as situated in the city of Jackson- 
ville, a portion of each of which was used for railroad purposes and terminal 
facilities, but which were more extensive than was required for that pur- 
pose at that time. Subsequent to the decree of Mr. Justice Bradley in the 
said Schutte Case, and previous to the sale under it, an arrangement was 
entered into between certain parties,— Sir Edward James Reed, Philip Roddy, 
and C. L. Williard — for the purpose of securing possession of the stock of the 
Florida Central Railroad Company looking to a reorganization of it, in which it 
became necessary to procure more money, which they did by borrowing, De- 
cember 5, 1881, $80,000 from Donnell, Lawson & Simpson, a firm of bankers in 
New York, pledging, as collateral security for the payment of the same, $138,- 
000 of the first mortgage bonds of the Florida Transit Railroad Company, 
another railroad company of that state, and reserving in the agreement 
of pledge the right, at any time, to subacute for such security 5,jh0 shares 
of the capital stock of the Florida Central Railroad Company, or $380,000 
of the first mortgage bonds of said Central Railroad Company, and author- 
izing said Donnell, Lawson & Simpson to sell the collaterals so pledged, with- 
out notice, at the board of brokers, and become purchasers at said sale. A 
little more than a month after this loan and deposit of collaterals was made, 
the road was sold under the aforesaid decree, and Reed became purchaser, 
and finally, in the reorganization of the new company, the Florida Central 
& Western, which followed, he became president, and Lawson, of the firm 
of Donnell, Lawson & Simpson, one of the directors. Subsequently the road 
was in the possession of several receiver^ and trustees, and was finally sold 
to other parties, from whom it passed to the present owner, the appellee here- 
in. The possession of the lots in question passed with the title of the road, 
and they have ever since been used, occupied, leased, or rented by the company 
owning the road, and treated and considered as being property of the company 
and belonging and appertaining to it 

Whether the loan of the $3U,000 borrowed from Donnell, Lawson & Simp- 
son was ever paid is in question. It was denied in the general denial of 
the allegations of the bill, and no direct evidence given in regard to it. Nor 
does it appear what disposition was ever made of the collaterals deposited 
nrith them, or whether any substitution of stock or bonds of the Florida 
Central Railroad Company was made for the bonds of the Florida Transit 
Railroad Company which the articles of agreement show to have been 
pledged. The evidence shows that the bonds originally deposited were in 
their hands as late as 8th of July, 1882, and any substitution or pledge of 
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the stock must have been made, if at all, after that The only thing posi- 
tive is complainant's possession of the agreement acknowledging the loan 
and pledging the collaterals, and the possession of 700 shares of the stock 
of the company. The complainant, by his bill, alleged that he was a cred- 
itor of Donnell, Law son & Simpson, and that he had received a transfer 
of the obligation or agreement of Reed, Roddy, and Williard with them, 
and filed this bill as their trustee, and acting in behalf of all the stockholders 
of the Florida Central Railroad Company, and claimed that, under the col- 
laterals deposited to secure the debt, he was holder of 700 shares of 
the stock of the Florida Central Railroad, as originally organized, and that 
he had an equitable claim upon 4,410 more shares of said stock, and that 
the lots in question, situated in Jacksonville, although the property of said 
Florida Central Railroad Company, did not appertain to the railroad, and 
did not pass to the purchaser by the foreclosure sale, and were still liable 
for the debts of said stock and his claim, and prayed an accounting of tfce 
rents and profits received, and that the court would issue an injunction 
restraining the defendant from committing waste, and appoint a receiver 
to take possession of the said lots. On the 18th of January, 1889, this bill 
was filed, and upon a hearing, April 15th, it was dismissed, from which 
decree of dismissal an appeal has been taken, appellant assigning as error: 
The dismissing the bill, (1) inasmuch as no rights had been lost by the 
laches of complainant; (2) that the defendant had never obtained any title 
to the property in question under the judicial sale made on the 18th of Jan- 
uary, 1882, and that no title passed under such sale, nor were such properties 
sold thereby,— and because complainant alleged a case entitling him to the 
relief prayed for, and that defendants did not establish any title to the prop- 
erties In question. 

H. Bisbee, for appellant 

W. W. Howe, 8. S. Prentiss, and John A. Henderson, for ap- 
pellees. 

Before McCORMICK, Circuit Judge, and LOCKE and TOUL- 
MIN, District Judges. 

LOCKE, District Judge (after stating the facts). The conten- 
tion of the complainant in this suit is that the lots in question did 
not appertain to the railroad at the time of the sale of the railroad 
property on the 6th of January, 1882, and therefore did not pass to 
the purchaser, but remained the property of the Florida Central 
Railroad Company and its stockholders. The grounds of the 
defense are: First, that the complainant has no standing in 
•a court of equity, but that he should have brought an action of 
ejectment to try title at law; second, that the property in 
question, the lots in Jacksonville, did appertain to the railroad, 
and passed by the sale under the deed of foreclosure; and, third, 
that complainant is estopped from setting up title. Although it 
was strongly contended by the defendant that the complainant 
was not entitled to the remedy prayed for in a court of equity, but 
that he should resort to an action of ejectment in a court of law, we 
fail to find the point discussed at length in the able brief of the 
complainant, and it was but lightly touched upon in the oral argu- 
ment. The two grounds upon which it is presumed that the suit lias 
been brought in equity rather than law are: First, that the com- 
plainant alleges that he was acting as trustee, with but an equi- 
table title in part of the stock upon which he was suing; and, sec- 
ond, that he was attempting to recover property of a dissolved cor- 
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poration. The allegations of the bill would appear to give to the 
alleged trustee some equitable right in 4,400 shares of the stock, 
which might justify an appeal to a court of equity, but we fail to 
find any evidence of the substitution of the 5,100 shares of stock 
to replace the pledge of the f 138,000 of bonds, or any promise or 
agreement to make such substitution. The right of substitution 
was reserved by the borrowers, Reed, Willard, and Body, and no 
equitable or other interest was conveyed to Donnel, Lawson, and 
Simpson in the stock of the Florida Central Railroad Company 
until such substitution was made. The possession of 700 shares, 
and no more, creates rather a presumption' that the substitution 
was never made, and particularly when taken in connection with 
the fact that the 138 bonds pledged were still in possession of 
Donnell, Lawson & Simpson as late as July, 1882, after the sale of 
the road, and the apparent utter worthlessness of the stock, and 
when the bonds may have been presumed to have some value, as 
the Transit road was still a running road. But if any pledge had 
been made, and an assignment to complainant of the shares so 
pledged, Mr. Lawson, the assignor, says it was an absolute assign- 
ment, with no equities reserved. This was also the nature of the 
assignment from Reed, and the character of complainant as equita- 
ble trustee disappears, and he stands as legal assignee, with no 
equities intervening. It is not that a trust may be indirectly, or 
in some way, connected with the suit, or that complainant or de- 
fendant may call himself a trustee for some third party, that gives 
to a court of equity jurisdiction. It is only where a trust or trust 
estate is the subject-matter of the suit, as such trust estate, that 
a trustee can resort to equity. In this case, until the property in 
question should come into the control or possession of the trus- 
tee, it could in no way be considered a trust estate. No relation 
of trustee and cestui que trust exists between complainant and 
defendant herein. The relation of trustee, alleged to be existing 
between complainant and his assignors of the stock in whose be- 
half he is suing, does not so make him a trustee, in regard to this 
property, as to enable him to resort to a court of equity. In Knox 
v. Smith, 4 How. 315, the complainant sought to protect himself 
against what he held to be a fraudulent trust deed, but the court 
failed to find anything which authorized a court of equity to take 
jurisdiction 'of the case. In Fussell v. Gregg, 113 U. S. 550, 5 Sup. 
Ct. 631, complainant alleged equitable title, but desired possession. 
The court held that a court of equity could not give that redress. 
In Killian v. Ebbinghaus, 110 U. S. 508, 4 Sup. Ct. 232, complain- 
ant alleged himself to be a trustee, and brought suit for possession 
of property, and an account of rents and profits, but the supreme 
court decided that, he claiming the legal title, and the defendant 
being in possession, the issue could only be tried in an action at 
law. In Hipp v. Babin, 19 How. 271, although the complainants 
were suing for the use of others as well as themselves, or, in other 
words, were acting in the capacity of trustees to obtain possession 
of the property sued for, the court held that the suit, being for the 
possession of land which they claimed by legal title, as against 
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others in possession also claiming by legal title, was properly for a 
law court, and a court of equity had no jurisdiction in the matter. 
This suit is virtually one to determine the legal title to land 
in the possession of defendant, and cannot, therefore, on account 
of the character of complainant or cause of action, be considered 
in a court of equity. 

The second ground upon which it may be considered that a court 
of equity might entertain jurisdiction of the case is that the com- 
plainant was seeking to recover the property of a dissolved corpo- 
ration. The principle upon which courts of equity take jurisdic- 
tion of causes in which it is sought to follow the property of dis- 
solved corporations, in behalf of creditors of that corporation, is 
that such property, where held by a legal title, is charged with an 
implied trust to pay such indebtedness. But it cannot be claimed 
that this property is so charged. The complainant, as assignee 
of a pledgee of such stock, can have no greater rights in bringing 
suit than could his assignor or the pledgee, and certainly such 
pledgee can have no greater rights than his pledgor, as no party 
can convey to others greater rights than he has himself. Trask 
v. Railroad Co., 124 U. S. 515, 8 Sup. Ct 574. Nor can the stock- 
holders of a company, as such, have greater rights in obtaining 
possession of corporation property than the corporation might have, 
if in existence. When it appears that the interest which the com- 
plainant has in the shares of stock, instead of being equitable, as 
alleged in the bill, has become legal by a conveyance and assign- 
ment, as shown by the evidence, every equitable feature disap- 
pears from the suit, and, whatever equities might be urged as be- 
tween the complainant and his cestuis qui trustent, as between him 
and the defendant there is but the enforcement of a legal title. 
Hayward v. Andrews, 106 U. S. 672, 1 Sup. Ct. 544. In the case of 
Howe v. Robinson, 20 Fla. 352, cited by complainant in the support 
of his right, it was the lien of a prior judgment that was sought 
to be enforced, and not a legal right But in this case we fail to find 
any equitable title whatever. We consider, therefore, that it 
would be beyond the jurisdiction of a court of equity to grant the 
relief prayed, although it might be competent to appoint a receiver 
for the purpose of bringing an action at law to determine the legal 
title. Whether this court should reverse the judgment below dis- 
missing the bill, and direct such appointment, and that the case 
be permitted to proceed, depends upon the other questions involved. 

It has been considered by both parties that the question as to 
whether these lots in question appertained to the railroad, and 
therefore passed by the sale, is the important one in the case. Our 
views do not coincide with those of the complainant, that the bur- 
den of proof upon this point is upon the defendant to show that the 
property passed by the sale, but, the sale being proven and being 
general, purporting to convey all the property, rights, and fran- 
chises of the railroad, and the possession having passed with the 
sale, and the property being now, and having been for years, in the 
control of the defendants, and a great part of each lot occupied 
for railroad purposes, we consider the burden to be upon the 
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complainant to show that it came within some exception, and did 
not pass. It is contended by the complainant that the language 
of the fifth section of the decree ordering the sale only mentioned 
the railroad, and ordered that that alone be sold. But all parts 
of the decree must be considered together, and, in the third 
section, it declared that the complainants in that case had a first 
lien upon "the railroad, and all property, rights, and franchises 
thereto appertaining, ,, and it cannot be accepted that, after declar- 
ing' such a lien, the order to sell was intended to cover less than 
had been specified as being contained in it The term "railroad," 
with no further specifications or modifications, we consider may 
well be taken as covering the entire property of the company 
connected with the use and purpose of the road. And particularly 
do we consider it should be so understood in this case, and extend, 
certainly, as far as the lien has been declared. It is also claimed 
by the complainant that the language of Mr. Justice Bradley, in 
his opinion in the Schutte Case, 1 in which the decree of foreclosure 
and sale was rendered, recognized as valid the exception found in 
the resolution of the board of directors in authorizing such bonds, 
excepting from the lien "the lots in the city of Jacksonville not 
used for depot purposes." We cannot accept this view of the case, 
nor do we consider that in quoting the language of the resolution 
he had any intention of giving force to that portion of it The 
language of the statute was that the bonds should be a statutory 
lien on the part of the road for which the state bonds were deliv- 
ered, and on all property of the company, real and personal, apper- 
taining to that part of the line. No resolution of the board of 
directors limiting the character or extent of the lien was embodied 
in the bonds, nor could it affect the lien given by this statute, if 
they saw fit to issue them. Mr. Justice Bradley expressly states 
that the lien was created by the statute, and in no way, do we con- 
sider, intimates that the action of the board of directors influenced 
that lien. He said: "Of course, it would be for the Florida Central 
Railroad Company to prescribe the conditions or considerations on 
or for which it would issue such bonds. It had the power to do 
it" Then adds: "If done, and the exchange should be made, 
* * * this would not relieve the Florida Central Railroad Com- 
pany from its obligations arising upon its bond." The conditions 
and considerations might be considered in issuing them; that is, 
there was no power to compel them to issue them, and they might 
dictate their disposition, but when once issued, and exchanged for 
state bonds, no condition could relieve them from the lien of the 
statute under which they were exchanged. Nothing said by him 
can, in our opinion, be construed into an intimation whether 
those lots were or were not property appertaining to the railroad, 
and such view would be utterly inconsistent with the language of 
the decree, which should have excepted them from sale if that was 
his view of the law. The question, then, is, did these lots apper- 
tain to the railroad? 
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In considering this question, there is nothing that can appeal to 
a court of equity as a reason why they should not be consid- 
ered as so appertaining to said railroad, and be reserved from the 
sale. The proceeds of sale of the bonds for which the lien was de- 
clared had come into the hands of holders of the stock of the 
Central Railroad. The party moving the resolution in which the 
exception was made, M. S. Littlefield, representing 3,350 shares of 
the stock at that meeting, and Edward Houston, representing 1,310 
shares of the stock, received the bonds, and disposed of them in ac- 
cordance with an agreement between themselves, and used the pro- 
ceeds. These lots were partly paid for with funds thus pro- 
cured. Even in the absence of a positive lien, a court of equity 
might well hold them subject to an equitable lien in favor of the 
holder of the bonds whose money could be traced to them. When 
the road was sold it was hopelessly bankrupt, and its stock, particu- 
larly that represented by the complainant, was in the hands of those 
who had purchased it subsequent to the decree of foreclosure, and 
with full knowledge of all the facts. There were a large number of 
debts outstanding against the company, even after the sale of its 
property, and there are no equitable grounds why there should be 
anything left for the stockholders. This, though, cannot affect the 
validity or invalidity of the sale. In the various cases which have 
arisen where the question was whether or not certain property was 
appurtenant to the railroad, it has come up in different ways. In 
some it has been a question of exemption from taxation, and then it 
has been claimed that it required a strict construction. In others 
it has been a question between mortgagees and unsecured creditors, 
in others between purchasers and lienholders, and in such cases a 
liberal construction has been given. But, in each of these cases, 
whether or not the property was appurtenant to the railroad has 
been held to be a question of fact, and, where the trial was at law, 
to be submitted to the jury. Railroad Co. v. Livermore, 47 Pa. St. 
465. The general term of a "railroad," as ordinarily used, includes 
many kinds of property, both real and personal, and cannot, with any 
degree of propriety, be confined to the track, or the land, simply, 
necessary to lay the track upon. It is not necessary to consider 
whether the land can pass as appurtenant to land, for it is unques- 
tionable that land may pass as appurtenant to a railroad. It is 
claimed that nothing can be appurtenant to the railroad unless it is 
necessary for its operation. Here the term "necessary" may be used 
with several significations and limitations, and we do not consider 
that its most restricted and confined use should be accepted in this 
connection. It can at no time be claimed that a strip of land 100 
feet wide, or 200, as is frequently granted by charter, is absolutely 
necessary for the laying of a track and the operation of a railroad; 
and yet it is considered that it is reasonably necessary and appurte- 
nant to the road and all passes with it A careful examination of 
the numerous authorities cited satisfies us that any piece of land 
that may be considered reasonably necessary for the present opera- 
tions of the road, or contemplated and prospective extensions or im- 
provements, and held for that purpose, may, within the scope of the 
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decisions, be held to appertain to a railroad. We find no case to 
which such principle may not be applied without conflict In Rail- 
road Co. v. Livermore, supra, the lots of land, across the mere edge of 
some of which the track was laid, but which were not in any other 
way used for railroad purposes, but which had been held for many 
years, and the original intention of occupancy abandoned, were held 
by a jury not to be appurtenant to the railroad, and that finding ap- 
proved. 

In that case the conduct of those interested, from the time 
of the mortgage and the sale up to the time of the . suit, was 
reviewed, and, in closing, the court says: "These remarks are 
not to show a ratification of a void sale, but, by the united 
conduct and understanding of all the parties, that no actual ap- 
propriation of the lots has ever been made, and that the sale was 
valid." The same examination in this case would, we think, 
show, by the united conduct and understanding of all parties, 
that there was an actual appropriation of the lots to railroad pur- 
poses, and, although not all were required for immediate use, such 
appropriation has never been abandoned, or the idea entertained 
that any portion of the property had been or would be separated 
from the railroad, as held for actual use, and not for speculative 
purposes. We cannot accept the view that nothing passed by the 
mortgage sale except that property which was the property of the 
road at the time of'the enactment of the statute. The railroad was 
a continuing property, and after-acquired property and rights which 
became merged into it, and appropriated for its purposes, became 
subject to its lien. The lots were purchased for the purpose of fur- 
nishing terminal facilities where a contemplated extensive system 
of roads was intended to reach the deep water of an Atlantic port. 
Although stretching along one street something over 1,200 feet, the 
depth of these 12 lots, or distance back from the street to the water, 
varied, as appears by the maps filed in the case, from about 125 
feet to about 200 feet; and, had the road laid its tracks on the dry 
land of the lots, they would have been occupied for the entire sur- 
face, but, being water lots, the railroad was built out, by wharves 
and piers and by taking earth from some of the lots and filling in, 
until much of the railroad business is transacted on the extension 
of these lots. The map shows 11 lines of tracks running over and 
across these lots or their extensions, with passenger station, freight 
houses, platforms, etc. Has the railroad company, by thus extend- 
ing and enlarging these lots, and using more generally the extension 
than the original land, abandoned the original appropriation, and 
lost the right tq^have them considered and treated as railroad ap- 

" ' "ie riparian rights went with 

m them. The very occupying 
oses was, we consider, an ap- 
rts of them might be detached 
ing any immediate inconven- 
)f a strip of land 23 feet wide 
re length of the railroad, but. 
►pertain to it The testimony 
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shows that it has never been the intention to abandon the appropria- 
tion, but that there has always been in view the time when the entire 
property will be required, as not only convenient, but absolutely nec- 
essary, for the purposes of the railroad. It has been treated, held, 
received, and used and occupied, by all having anything to do with it, 
as appurtenant to the railroad, and we fail to find by the evidence 
that it, or any portion of it, should be excepted from the lien of the 
mortgage or foreclosure and sale. 

But the remaining ground of defense against this suit we con- 
sider more positive than that the lots were appurtenant to the rail- 
road. Subsequent to the decree of foreclosure of the mortgage un- 
der which the sale of 1882 took place, Sir Edward J. Reed purchased, 
and was> at the time of sale of the road, owner of, 5,110 shares of the 
stock of the railroad, out of a total of 5,500 shares, and was presi- 
dent of the company. At the sale he purchased the property as 
sold, and in the organization of the new company, on the 8th day 
of February, 1882, in the articles of association he recited that he, 
and those associated with him, had purchased all the franchises, 
rights, privileges, and property of every description whatever belong- 
ing to the Florida Central Railroad Company. This was a positive 
recital, made in a public document, to be placed on file as the founda- 
tion of the incorporation of a new company, to which Reed conveyed 
by deed all the property thus purchased, and upon the strength of 
which bonds to the amount of upwards of $2,000,000 were issued and 
sold. We do not find in the record a copy of the deed from Reed to 
the newly-organized company, the Central & Western, but in the 
minutes of the board of directors at which it was presented and 
entered we find that it is stated as having granted all the rights, 
privileges, franchises, and property of every description belonging 
to the aforesaid railroads, one of which was the Florida Central. 
Reed was at this time the sole owner of the shares of stock in whose 
behalf this suit is brought. There had, at that time, been no pledge 
or substitution of any of these shares of stock for the bonds of the 
Transit Railroad Company, as these bonds were in the hands of the 
creditors, Donnell, Lawson & Simpson, as late as the 8th July, that 
year, and by such recital in the articles of the association and the 
deed of conveyance, and his acquiescence in the possession and con- 
trol for seven years of said lots, and the numerous transfers of the 
property, in one of which they are distinctly described as "all the 
terminal property of said railroad at Jacksonville, ,, until large 
amounts of bonds have been issued and sold, into the security of 
which these lots have apparently entered as being railroad property, 
and so held and occupied, and other interests have intervened, 
we consider that Reed, or any one claiming by, through, or under him, 
is estopped from now saying that he only purchased at that sale a 
part of the property of said railroad, and that a very valuable por- 
tion of it yet remains the property of its stockholders, he holding all 
but one-thirteenth of it No one taking from him any interest in 
these shares subsequent to these recitals can take any greater right 
than he had. Trask v. Railroad Co., 124 U. S. 515, 8 Sup. Ct 574. 

Our conclusion is that upon the first point complainant is not 
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entitled to the remedy sought, nor should he have a decree upon 
either of the other points, and the decree of the circuit court is 
affirmed. But it appearing that the record contains much unneces- 
sary, immaterial, and irrelevant matter, a portion of which, at least, 
is directly chargeable to the appellee, the costs of the record, and 
printing the same, may be equally divided between the parties to 
this suit; and it is so ordered. 



PRENTISS TOOL & SUPPLY CO. et al. v. GODOHAUX. 

(Circuit Court of Appeals, Fifth Circuit January 8, 1895.) 

No. 241. 

1. Corporations— Effect of Certificate dndeb Seal. 

It seems that, where a corporation is not required by law or by Its by- 
laws to keep official minutes of the proceedings of the board of directors, 
neither such corporation, nor any one claiming under it, can go behind a 
resolution, certified by the secretary under the seal of the corpora tinn, and 
show that such resolution was not, in fact, passed. 

2. Same— Ratification of Mortgage— Louisiana Statute. 

In Louisiana, the property of a corporation can be mortgage! only in the 
form provided by law, and the power to incumber must be express and 
special. The board of directors of a Louisiana corporation, on March 10, 
1892, passed a resolution authorizing the president and secretary to execute 
a mortgage on the company's property, to secure an issue of bonds. On 
May 2d the president, and secretary executed a mortgage to secure bonds, 
which varied, in some respects, from those authorized by the resolution of 
March 16th; attaching to such mortgage a certified copy of a resolution 
purporting to have been passed April 27th, authorizing the bonds in the 
form adopted. On May 6th, the board of directors approved the changes 
in the form of the bonds, and, by resolution, amended the resolution of 
March 16th, so as to conform its terms to those of the resolution attached 
to the mortgage. Held, that the bonds were fully ratified by the corpora- 
tion. 

8. Same— Ratification of Pledge. 

The president of the corporation, acting for it, pledged some of the bonds 
to one G M to secure a loan of $10,000 on notes of the corporation. A cred- 
itor of the corporation afterwards claimed that the pledge was without au- 
thority. It appeared that the corporation had received the loan secured by 
the pledge, and that certain payments had been made on the notes, which 
were not shown to be without the authority of the corporation. Held, that 
the pledge was ratified by the corporation. 

4. Equity Pleading— Responsiveness of Answer. 

A cross bill alleged that a certain corporation did not execute an act of 
pledge to the defendant in the cross bill, that no one was authorized by 
the corporation to execute such pledge, and that the defendant illegally ob- 
tained possession of the property claimed to be pledged. The answer to 
the cross bill alleged that the pledge was executed in good faith for the 
purposes of the corporation which received and used the proceeds thereof. 
Held, that the answer was responsive to the bill. 

Appeal from the Circuit Court of the United States for the East- 
ern District of Louisiana. 

This was a suit by Leon Godchaux against the Prentiss Tool & 
Supply Company and others to enforce a lien upon certain bonds 
of the Taylor Bros. Iron-Works Company, Limited, and was heard 
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upon the cross bill of the Prentiss Tool & Supply Company, the 
answer thereto, and proofs. 

W. S. Parkerson, for appellants. 

J. D. Bouse and William Grant, for appellee. 

Before PAEDEE and McCORMICK, Circuit Judges, and BRUCE, 
District Judge. 

* PARDEE, Circuit Judge. On the 16th of March, 1892, the Tay- 
lor Bros. Iron-Works Company, Limited, a business corporation un- 
der the laws of the state of Louisiana, by a resolution, passed by 
its board of directors, authorized and instructed its president and 
secretary to cause to be passed and executed an act of mortgage 
on the real property of the corporation to secure an issue of bonds 
of the corporation to the amount of $50,000, being a series of bonds 
from 1 to 50, of $1,000 each, bearing interest at the rate of 6 per 
cent, per annum, and due at different periods, as in said resolu- 
tion provided. The said act of mortgage was to contain the usual 
clauses of such acts in the state of Louisiana. On the 2d day of 
May, 1892, the president and secretary of the Taylor Bros. Iron- 
Works Company, Limited, passed and executed an act of mortgage 
before Taylor, notary, to secure an issue of bonds of the Taylor 
Bros. Iron-Works Company, Limited, to the amount of $50,000, fall- 
ing due at different periods, and bearing 7 per cent, interest per 
annum. Attached to the act of mortgage was a certified copy, 
under the seal of the corporation, of a resolution purporting to 
have been adopted by the board of directors of the Taylor Bros. 
Iron-Works Company, Limited, on the 27th day of Aprii, 1892, in 
all respects conforming to the act of mortgage passed. On the 
6th of May, 1892, the board of directors of the Taylor Bros. Iron 
Works Company, Limited, at a meeting at which all the directors 
were present, approved the action of the president and secretary 
in changing the form of the bonds from the denominations of $1,000 
to that of $5,000, and interest rate from 6 to 7 per cent; and at 
the same meeting the resolutions of March 16th, authorizing the 
issue of bonds and the mortgage to secure the same, were so amend- 
ed as to correspond in every particular with the resolutions pur- 
porting to have been passed on April 27, 1892, a copy of which 
was attached to the act of mortgage. On the 18th day of May, 
1892, the president of the corporation, acting for the corporation, 
pledged four bonds to Leon Godchaux, to secure a loan of $10,000, 
represented by certain notes of the Taylor Bros. Iron-Works Com- 
pany, Limited, and bearing date May 18th, and respectively due at 
60 days, 90 days, and 4 months. The indorsements on the notes 
in evidence show payments by the corporation, from time to time, 
amounting to the sum of $3,250. 

This case was tried in the circuit court on the cross bill of the 
Prentiss To6l & Supply Company, appellant in this court, and the 
sworn answer of Leon Godchaux, with the usual replication. The 
cross bill charged, among^other things, that the Taylor Bros. Iron- 
Works Company, Limited, did not execute an act of pledge on the 
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18th day of May, 1892, or at any other time, to Leon Godchaux, and 
that no one was ever authorized by the said company to execute 
any such pledge; and, further, that the said Leon Godchaux, com- 
bining and confederating with W. K. Taylor, W. A. Taylor, and 
divers others, illegally obtained possession of the bonds in question, 
and now pretends to hold a pledge of said property, good against 
the creditors of the Taylor Bros. Iron-Works Company, Limited. 
The cross bill not waiving the same, Leon Godchaux answered under 
oath, and, among other things, averred as follows: 

"That said act of mortgage, and the pledge of the four (4) bonds held by him, 
were executed long since, in perfect good faith, for the purposes of said cor- 
poration, which received and used the proceeds thereof in its business; that 
said corporation has not repudiated the same, and does not now repudiate 
them, and cannot, in equity and good conscience, after this lapse of time." 

The questions presented in this court are whether the mortgage 
was and is invalid for want of authority on the part of the presi- 
dent and secretary to execute it, and whether the pledge to God- 
chaux was a valid pledge, and binding on the corporation. 

Considering that the Taylor Bros. Iron-Works Company, limited, 
was a private manufacturing and trading corporation, not required 
by law, nor, so far as shown, by any by-law of the corporation, to 
keep official minute books of the proceedings of the board of di- 
rectors, we are not prepared to say, in the present case, that the 
Taylor Bros. Iron-Works Company, Limited, or any one claiming 
through or under such corporation, can go behind the resolution, 
certified by the secretary under the seal of the corporation, which 
was attached to the notarial act of mortgage, and show that such a 
resolution was not in fact passed. Authority entitled to great 
respect is not wanting to maintain an estoppel in such case. Whit- 
ing v. Wellington, 10 Fed. 810, and cases there cited. See, also, 
Railroad Co. v. Schuyler, 34 N. Y. 30. The appellant offered in evi- 
dence in the circuit court a book purporting to be the minute book 
of the Taylor Bros. Iron-Works Company, Limited, and counsel, 
having brought said minute book to this court, contends that, as 
this book contains no record of any meeting of the board of directors 
on April 27, 1892, the proof is conclusive that no such meeting was 
held, and, if no such meeting was held, the certified resolution at- 
tached to the notarial act is false and untrue, if not forged. The 
appellant's case requires this, because article 2236 of the Revised 
Civil Code of Louisiana provides that "the authentic act is full 
proof of the agreement contained in it, against the contracting par- 
ties and their heirs or assigns, unless it be declared and prove! a 
forgery." The view we take of the case does not require that we 
go further into this interesting inquiry, and we pass it, merely no- 
ticing that the book offered in evidence is not shown to be the only 
minute book of the corporation, nor to contain the minutes of all 
the meetings held by the board of directors. 

In Louisiana, the property of a corporation cannot be mortgaged 
by contract in any other form or manner than that directed by law. 
Rev. Civ. Code La. art. 3302. The power to incumber or hypothe- 
cate must be express and special. Id. art. 2997. Corporations neces- 
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sarily act by and through agents. The corporate powers of the 
Taylor Bros. Iron-Works Company, Limited, were vested by the 
charter in a board of directors. It is admitted that this board, on 
the 16th day of March, 1892, by a resolution reduced to writing, 
authorized the president and secretary of the corporation to exe- 
cute a mortgage on the corporation property to secure a series of 
bonds amounting to $50,0u0, and that on the 2d day of May, 1892, 
the president and secretary of the corporation, by notarial act, 
executed a mortgage of the corporation property to secure a se- 
ries of bonds amounting to $50,000, but varying from the power 
granted March 16th in the matter of interest, in the number and 
amount of the bonds, and in the time in which the bonds should 
respectively mature. On the 6th day of May, 1892, the board of 
directors approved the changes made by the president in the num- 
ber and amount of the bonds and in the rate, of interest, and by 
resolution reduced to writing amended the resolution of March 16th 
so as to specifically authorize the president and secretary to exe- 
cute for the corporation exactly such a mortgage as was executed 
by them on May 2d. The resolution, as amended, uses words re- 
ferring entirely to the future, but it is to be noticed that the board 
was dealing with the resolution of March 16th, and endeavoring 
to make that resolution read as, in their opinion, it ought to have 
been passed on that day; and that the approval at the same time 
of the changes .made by the president in the bonds shows clearly 
that the board then knew that the act of mortgage had been passed. 
We are of opinion that the resolution of May 6th was intended to 
be, and was, a full and complete ratification of the act of mortgage 
granted on May 2d; and we further consider that, the question in 
volved being one of power, the date of April 27th, given by the 
secretary in the certified resolution appended to the act of mort- 
gage as the date when the authority was given by the board of 
directors, becomes immaterial. 

The validity of the pledge of four of the bonds to the appellee, 
Godchaux, we think should also be maintained. The mandate to 
make the pledge must be special (Rev. Civ. Code La- art. 2997), but, 
as it concerns movables, it need not be in writing (Id. art. 3158; 
Casey v. Schneider, 96 TJ. S. 496). If the partial payments which 
appear by indorsement on two of the notes in evidence were made 
by authority of the corporation (and such authority, in the absence 
of proof, is in some cases presumed, — Amis v. Insurance Co., 2 La. 
Ann. 594), then there was a ratification of the act of pledge. If 
the loan secured by the pledge was received by the corporation, or 
was usefully employed for its benefit, then the pledge was ratified. 
Rev. Civ. Code La. art 3303. The sworn answer of Leon Godchaux 
to appellant's cross bill is to the effect that the proceeds of the loan 
secured by the pledge were received and used by the corporation. 
The appellant contends that this part of the answer of Leon God- 
chaux, although not impugned by any evidence in the record, can- 
not be considered as evidence in this case, because not responsive to 
any matter directly charged in the cross bill. As noticed above, 
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the cross bill charges that the Taylor Bros. Iron- Works Company, 
Limited, did not execute an act of pledge on the 18th day of May, 
1892, or at any other time, to Leon Godchaux; that no one was ever 
authorized by said company to execute such pledge; and, further, 
that Godchaux illegally obtained possession of the bonds in ques- 
tion, and now pretends to hold the same in pledge. To these 
charges in the cross bill, th*e answer that the pledge was executed 
in perfect good faith for the purposes of the corporation, which 
received and used the proceeds thereof, seems to be responsive. See 
Dravo v. Fabel, 132 U. S." 487, 10 Sup. Ct 170; Beals v. Railroad Co., 
133 U. S. 290, 10 Sup. Ct 314. The issue was one necessarily ten- 
dered by the cross complaint in order to rebut the presumption of 
Godchaux's ownership arising from possession. See Bev. Civ. Code 
La. art. 3454. The silence of the corporation as to the rightfulness 
of the pledge, — which silence is sworn to by Godchaux, and is other- 
wise shown by the record, — in the light of the fact that the board 
of directors knew that the bonds were issued and were in the cus- 
tody of the president to raise money for the necessities of the cor- 
poration, known to have been pressing, is significant In Mer- 
chants' Bank v. State Bank, 10 Wall. 604-644, it is declared by the 
supreme court of the United States that: 

"Where a party deals with a corporation in good faith, the transaction is not 
ultra vires, and he is unaware of any defect of authority or other irregularity 
on the part of those acting for the corporation, and there is nothing to excite 
suspicion of such defect or irregularity, the corporation is bound by the con- 
tract, although such defect or Irregularity in fact exists. If the contract can be 
valid under any circumstances, an innocent party in such a case has a right 
to presume their existence, and the corporation is estopped to deny them." 

And again, the same court, in Mining Co. v. Anglo-Californian 
Bank, 104 U. S. 192-194, in dealing with a case where there was 
no evidence showing that the president and secretary of a business 
corporation were authorized by special authority to overdraw its 
bank account, said: 

"Touching that liability, we have to say that, since the mining company had 
power, under its charter, to raise money, in that mode, for use in its corporate 
business, and since an indebtedness thus created would, in the usual course of 
business, be evidenced by the checks of its president and secretary, the pre- 
sumption should be indulged, not only that those officers, in making an over- 
draft, did not exceed their authority, but that the moneys thus obtained were 
paid over to or received by, the company. But that is a mere presumption, 
arising from the conduct of the parties, as well as from the general mode in 
which corporations organized for profit conduct their business. That pre- 
sumption, If not, under the special circumstances of this case, conclusive, 
might have been overthrown by ailirmative proof of want of authority, express 
or implied, in the president and secretary of the mining company to make 
overdraft checks, and by proof that the company did not receive the money 
paid thereon by the bank. There is, however, no such proof in this case. The 
finding is entirely silent as to whether the company did not receive and use 
the money. And the finding that 'no resolution or special authority of the 
defendant was shown, authorizing its president and secretary, or either of 
them, to overdraw its account In bank,' fairly interpreted, means nothing more 
than that no proof was made either way on that point. It does not neces- 
sarily imply that a resolution to that effect was not. In fact, passed, nor that 
such special authority was not, in effect, given. The inengcr evidence upon 
which, according to the special finding, the case was tried below, is, we think, 
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Insufficient to overturn the presumptions whicti should be indulged in favor as 
well of the bank as of the integrity and fidelity of the officers of the mining 
company." 

In Patterson v. Robinson, 116 N. Y. 193-200, 22 N. E. 372, the 
court of appeals, in speaking of a contract made by the president 
of a business corporation in its name, and ostensibly for its benefit, 
said: 

"There is no evidence that the financial transactions between the bank and 
mill, prior or subsequent to May 1, 1875, were unknown to or disapproved by 
the board of either corporation; and this court will not, for the purpose of 
reversing the judgment, presume that the transactions were unauthorized by 
the boards. The contract does not appear to have been entered into for the 
personal benefit of Vail or Robinson, but solely for the benefit of the then in- 
volved corporations; and there is no evidence that Vail or Robinson profited, 
or sought to profit, by the contract. The contract was one which the boards 
of the corporations had power to authorize, their presidents to make, or to 
ratify after it had been made; and the burden was on the plaintiff to show 
that the contract was not authorized or ratified by the boards. Bank v. War- 
ren, 7 HiU, 91; Gillett v. Campbell, 1 Denio, 520; Elwell v. Dodge, 33 Barb. 
336; Bank v. Kohner, 85 N. Y. 189, 193; Smith v. Glass Co., 11 C. B. 897, 929; 
Lee v. Mining Co., 56 How. Pr. 373, affirmed 75 N. Y. 601; Mor. Priv. Corp. 
(2d Ed.) 336, 538, 593. The plaintiff failed to rebut the presumption that the 
contract was entered into or ratified by the authority of the boards of the 
corporations, and it must be held to be binding on both." 

The principles declared in these cases are not in conflict with 
the Louisiana cases cited by the learned counsel for appellant. In 
Folger v. Peterkin, 39 La. Ann. 815, 2 South. 579, the proof was 
that the defendant, Mrs. Peterkin, had never given the agent any 
authority to draw drafts in her name, and that she never knew 
of the existence of such drafts until long after their maturity, when 
she immediately repudiated them. In Robertson v. Levy, 19 La. 
Ann. 327, the main question decided was whether a mandate to 
administer a plantation carried with it the authority to sign prom- 
issory notes binding on the principal. Nugent v. Hickey, 2 La. 
Ann. 358, was a similar case. Hills v. Upton, 24 La. Ann. 427, de- 
cides that an agency to settle a debt does not authorize the agent 
to give the principal's note therefor. Crossley v. Bank, 38 La. Ann. 
86, decided that "a claim to the ownership of securities pledged 
cannot be recognized when it is apparent that the pledgor did not 
transfer them, and the pretended conveyance was made by one who 
never had any title to the ownership thereof, to the knowledge of the 
pledgee.'* In none of the opinions of the supreme court of Louisi- 
ana in these cases do we find any language used which, fairly ap- 
plied to the cases passed upon, in any wise affects injuriously the 
validity of the pledge in the case now before this court. The prop- 
ositions of law taken from the text-books and marshaled with appar- 
ent force in appellant's brief are too general to be of assistance in 
reaching a correct conclusion under tie state of the proof and the 
presumption therefrom legally arising. As we have found that the 
act of mortgage was fully ratified, and the pledge to appellee was 
valid, the decree appealed from must be affirmed, and it is so or- 
dered. 
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CHURCH et aL T. PROCTOH. 

(Circuit Court of Appeals, First Circuit February 2, 1S9&] 

No. 102. 

L Co»tract8—Intehpketattow— Variation of Writing by Parou 

C. & Co. aud P. entered into a written contract by which P. agreed to 
pay C. & Co. a stated price for "what menhaden they land" at a certain 
wharf, and C. & Co. agreed to furnish menhaden to P. at such wharf 
and price, "until he gets through slivering for the year 1888." Held, 
that such contract constituted a complete legal engagement to buy and 
sell such quantity of menhaden as might be reasonably required in P/s 
business, and could not be varied by evidence of an oral agreement of the 
parties, at an earlier day, to deliver a specific quantity of menhaden daily. 

*» Same— Public , Policy— Selling Goods under False Name. 

In an action against C. & Co. for failure to deliver the menhaden, hdd, 
that it was competent to show that P.'s purpose in buying the meuhaden 
was to sell them, under false labels, as mackerel, and thereby deceive the 
public, contrary to the policy of the law to prevent frauds upon the pub- 
lic, and in violation of a statute of Rhode Island, where the con t met was 
made (Pub. St. It. I. c 114), imposing a penalty for exporting or selling 
pickled fish In packages not branded by a sworn packer with its proper 
name; and that, if It appeared that it was P.*s purpose in buy lug the men- 
haden to commit such fraud, no right of action could arise in his favor 
for breach of the contract by C. & Co. 

8. Public Policy as a Dkfekpe— Gboukds. 

The defense of public policy does not proceed so much upon the Idea 
Of relief to the defendant as protection to the public, and it Is Immaterial 
thnt the Illegal purpose was unknown to the defendant at the time of an 
alleged breach. 

4 Same. 

It seems that the law will not afford a remedy to a wrongdoer In a 
scheme the purpose of which is to deceive and derrnud the public, whether 
the party against whom the remedy is sought is himself innocent or guilty 
of participation in such fraud. 

In Error to tlie Circuit Court of the United States for the Dis- 
trict of Rhode Island. 

This was an action by Joseph O. Proctor, Jr., against Daniel T. 
Church and others, to recover damages for breach of a contract 
On the trial in the circuit court, the jury gave a verdict for the 
plaintiff. Defendants bring error. 

William G. Roelker, for plaintiffs in error. 

William A. Pew, Jr., Thomas A. Jenckes, and Charles A. Wilson, 
for defendant in error. 

Before PUTNAM, Circuit Judge, and KELSON and ALDRICH, 
District Judges. 

ALDRICH, District Judge. At the time the parties entered into 
the contract involved in this controversy, Proctor, the plaintiff be- 
low, was engaged in a general fishing business at Gloucester, in the 
state of Massachusetts, and in preparing and placing on the gen- 
eral market different kinds of fish, and especially in splitting and 
slivering a fish called "menhaden," and placing the same upon the 
market; and the defendants, at Tiverton, in the state of Rhode 
Island, were engaged in the business of catching and supplying 
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menhaden, and 'possessed superior facilities for so doing. On the 
3d day of August, 1888, at Tiverton, the parties entered into an 
agreement in the words following: 

"Tiverton. R. L. Aug. 3, 1888. 
"We agree to pay Joseph Church & Co. for what menhaden they land at 
StiU f 8 Wharf, Tiverton, R. I., $1.00 per barrel, cash on demand, and they 
to have, free of cost to them, the heads and guts landed at their dock in 
a boat that they furnish. Providing crews of steamers refuse to bail the 
fish, we agree to bail them at no extra charge to Joseph Church & Co. 

"J. O. Proctor, Jr. 
"Joseph Church & Co., Manufacturers of Menhaden Oil, Quano and Fer- 
tilizers. 

"Tiverton, R. I., Aug. 3, 1888. 
"We agree to furnish menhaden to J. O. Proctor, Jr., alongside Still's 
Wharf, Tiverton, R. I M at $1.00 per barrel, from now until he gets through 
slivering for the year 1S88. Joseph Church & Co. 

"It is understood that when fish in tubs, Joseph Church & Co. hoist them, 
and J. O. Proctor hauls them out, and dumps them. 

"Joseph Church & Co." 

At the trial below, Proctor, contending that the written agree- 
ments of August 3d did not contain the entire oral contract between 
the parties made on an earlier day, introduced oral evidence tend- 
ing to show that, on a day prior to August 3d, he agreed to take, 
and Church & Co. agreed to deliver, at least 100 barrels of the men- 
haden fish on each day during the slivering season in the year 
1888. To this evidence the defendants objected, and excepted on 
the ground that its effect was to change or add to the obligations 
of the parties as expressed in their written contract We think 
the writings, taken together, constitute a complete legal engage- 
ment, and that evideifce of an express oral agreement between the 
parties at an earlier day, to deliver a specific quantity of fish daily, 
was incompetent, for the reason that it reads into the written con- 
tract an element not necessarily a part thereof. It seems to us 
that the writings constitute one of those common agreements where- 
by one person agrees to supply for a stated price, and another 
person agrees to buy, all the articles in a certain line required for 
his family's use or for his business during a certain period. Such 
a contract is not indefinite, for the reason that the requirements 
of the family or business may be approximately known, and the 
quantities are to be determined by the reasonable demands of such 
family or business. By the terms of the contract expressed in 
writing, Church & Co, in effect agreed to deliver, and Proctor in 
effect agreed to receive, such quantities of menhaden as might be 
reasonably required by his business, to be delivered and received 
during the period and at the place and price designated in the 
contract. Proctor was not bound to receive, and Church & Co. 
were not bound to deliver, more than was reasonably required by 
the business to which the contract had reference. From the nature 
of the subject-matter to which the contract related, the quantity 
was necessarily uncertain. Proctor's requirements were subject 
to the fluctuations incident to the season and the demands of the 
market, and Church & Co.'s catch was subject to the weather and 
other elements of uncertainty incident to their enterprise. The 
v.66F.no.3— 16 
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undertakings of the parties, therefore, like all contracts of this 
character, were subject to the contingencies which ordinarily af- 
fect catching and using fresh fish. Interpreting the writings, 
therefore, with reference to the subject-matter, and the under- 
stood situations of the parties, the contract was complete on its 
face, in the sense, of course, that it was as complete as contracts 
regulating undertakings of this character can well be made. The 
meaning was that one of the parties should receive such quanti- 
ties as his business required, and the obligation of the other party 
was to answer such requirements, but in no event to exceed their 
catch, as their undertaking was subject to the contingencies or- 
dinarily incident to an enterprise of the character of that in which 
Church & Co. were engaged. In such sense, the contract was a 
complete obligation, and evidence of a prior oral agreement to de- 
liver daily a specific quantity of fish was inconsistent with its mean- 
ing, and »theref ore incompetent. 

So much as to the face of the contract and its meaning as inter- 
preted with reference to the subject-matter generally, but it is 
said by Church & Co. that, looking further to the subject-matter a» 
disclosed by the record, the contract is altogether void, for the 
reason that it is against public policy. The ground of this objec- 
tion, stated generally, is that Proctor, taking advantage of the 
scarcity of mackerel in 1888, conceived the idea of putting upon 
the markets generally the menhaden, as a food fish, split and ' 
salted, packed in barrels, tubs, pails, and other packages, and 
variously branded with misleading and deceptive marks and char- 
acters, as, for instance, "Alaska Mackerel, for Family Use." Pro- 
ceeding upon the theory that the facts, if trtiown, would disclose 
a contract which would not be upheld, Church & Co. offered evi- 
dence to show the character of the marks and brands placed upon the 
casks and barrels containing the fish, and upon Proctor's objection 
this evidence was excluded, subject to exception. At the conclu- 
sion of all the evidence in the case, the defendants moved for a 
verdict "on the ground that it appeared from the plaintiff's testi- 
mony that the purpose for which he intended to use and did use 
the fish which were the subject-matter of the contract sued upon 
was illegal, and against public policy, as being a fraud and an im- 
position on the public, and * * * illegal, in being in violation 
of chapter 114 of the Public Statutes of Rhode Island." The court 
below refused to direct the verdict, and the defendants excepted. 

The record does not clearly show that Proctor's deceptive and 
unwarrantable purpose existed during the entire period covered by 
the contract, and for this reason the court below could not have 
properly directed a verdict upon the ground stated in the motion. 
We think, however, that Church & Co., under the line of defense 
disclosed, were entitled to show fully the purpose of Proctor at 
the time of the contract, the use which he made of the fish fur- 
nished, and the manner in which they were placed upon the market, 
and that the court erred in excluding evidence as to the marks 
and brands upon the casks and barrels. The evidence excluded 
was competent and material upon the issue raised by the de- 
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fense, and would tend to show that the public was being deceived 
and cheated through false and misleading brands and charac- 
ters used for the purpose of advancing the sale of a product be- 
yond that which would result from its true merit. The point 
is made that the Rhode Island statute does not apply, for the 
reason that the evidence shows that the fish in question were 
designated as "salted fish," while the statute has reference to 
"pickled fish." This is a distinction which the trade might make, 
but which, perhaps, the jury would not be required to make, or 
which, if made, might have been overcome by the jury in view of 
evidence that the fish were put up for the trade in barrels and 
casks and in closed packages of various forms. All pickled fish 
in the ordinary fish business are salted, although air salted fish 
are not pickled. In view of all the evidence, we cannot say that 
the jury would not have been warranted in finding that the witnesses 
in using the term "salted fish" intended to describe the fish in 
question as pickled. The purpose of the evidence, as to the man- 
ner of placing the fish upon the market, was a double one, first, 
to show that statute of Rhode Island was violated, and, second, 
to show a scheme which involved a fraud on the consumers of fish 
as an article of food. * As bearing upon the general question 
whether Proctor's purpose and manner of doing business was such 
as to render the contract void as against public policy, we think 
the Rhode Island statute might properly be urged, and that it was 
material to know whether Proctor's manner of doing business con- 
formed to the statute, or whether it was in plain violation of a 
statute intended to protect the public generally against fraud and 
imposition. Chapter 114 of the Public Statutes of Rhode Island, 
which was in force in 1888, provides, among other things, that 
"casks for menhaden and herrings shall be of the capacity to hold 
twenty-eight gallons," and "every cask before being packed or re- 
packed for exportation shall be first searched, examined and ap- 
proved by a packer, and shall, when so packed or repacked for 
exportation, be branded legibly on one head with the kind of fish 
it contains and the weight thereof, or the capacity of the cask 
with the first letter of the Christian and the whole of the surname 
of the packer, the name of the town, and the words Rhode Island, 
in letters not less than three-fourths of an inch long, to denote that 
the same is merchantable and in good order for exportation." It 
is further provided, through section 8 of the same statute, that 
"every person who shall offer for sale in or attempt to export from 
the state any pickled fish which have not been approved by a sworn 
packer, or in casks which are not branded as aforesaid, shall for- 
feit fifty dollars for each offense." It is manifest that this statute 
regulating the packing of fish in Rhode Island was intended Tor 
the protection of the public generally, not Rhode Island consum- 
ers alone, but consumers generally. It was to prevent fraud upon 
the public, and public policy requires that no action shall be suc- 
cessfully maintained in favor of those who pack and ship food fish 
in open violation of the wholesome provisions of this statute. 
It is conceded that the plaintiff below not only did not conform to 
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the statute, but that the packages were falsely marked. The 
maxim, "Ex dolo malo non oritur actio," fairly and forcibly applies 
to such a situation. If, upon a jury trial,, the fact should be estab- 
lished that the packages prepared and shipped by Proctor were 
pickled fish, within the meaning of the Rhode Island statute, then 
for such time as he was actually engaged, or had the purpose to en- 
gage, in packing and shipping pickled fish, without conforming to 
the provisions of the statute, he would not be entitled to maintain 
his action for damages resulting from nondelivery of the subject- 
matter intended to be used in violation of the statute law. Bank 
v. Owens, 2 Pet 527, 539; Miller v. Ammon, 145 U. S. 421, 12 Sup. 
Ct. 884; Forster v. Taylor, 5 Barn. & Adol. 887; Eaton v. Keegan, 
114 Mass. 434; Pol. Cont. 322; Curtis v. Leavitt, 15 N. Y. 9; Benj. 
Bales, § 654. 

Looking at the transaction aside from the local statute, and inde- 
pendent of the question whether the packages contained pickled 
or salted fish, the authorities conform to a wholesome and sound 
rule of public policy that no cause of action shall arise in behalf 
of a person engaged in a business which is illegal, or which is a 
fraud and imposition upon the public, and the law will not uphold 
or enforce a contract, or aid a party, where the purpose is to cheat 
and deceive the public generally. We feel bound to recognize the 
modern public policy indicated by the various statutes, as sus- 
tained by judicial authority, designed for the protection of the 
public, and which, in the interest of health and fair dealing, under- 
take to regulate traffic in food products. The point is taken that 
the purpose of Proctor to place this product (innocent of itself) 
upon the market in an improper manner was not known to Church 
& Co. at the time of the alleged breach, and that, therefore, the 
objection is not open to the defense. This is not an answer. The 
defense of public policy does not proceed so much upon the idea 
of relief to the defendant as protection* to the public, by withholding 
legal remedy from a party contemplating or practicing imposition. 
It would be a strange rule of law which would extend relief to a 
particeps crirainis, and withhold relief from an innocent party, who 
seeks to avail himself of its protection when the imposition is dis- 
covered. Cowan v. Milbourn, L. R. 2 Exch. 230; Spotswood v. 
Barrow, 5 Exch. 110; Hoi in an v. Johnson, Cowp. 341. The whole- 
some and salutary maxim, "Ex turpi causa non oritur actio," has 
been so far enlarged that it may now be said that the law will not 
afford a remedy to a wrongdoer in a scheme to deceive and defraud 
the public, and this modern doctrine does not depend upon the 
consideration, or the innocence, or lack of innocence, of the party 
who seeks to interpose the objection. It becomes a defense, and 
may be interposed whenever the fraud is discovered. It must be 
observed, however, that it would not always be enough to avoid a 
contract for a sale of articles innocent of themselves that the party 
who acquired them, or sought to acquire them, occasionally used 
them unlawfully. In order that this doctrine should operate in 
avoidance of a contract, except where the illegality involves life 
or offenses of the higher grade, it must appear that the party acquir- 
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ing the product intended to use it unlawfully when the contract 
was made, or when possession was sought, or that he was engaged 
in a general scheme involving illegality, or the general purpose was 
to use the product in a deceptive and fraudulent manner. The 
record shows that the "plaintiff testified that under the arrange- 
ment contemplated by him, and the contract made with the defend- 
ants, the fish- were to be landed at Still's Wharf, at Tiverton, in 
the state of Rhode Island, and immediately there split and salted, 
and packed up in barrels, tubs, pails, and other packages, and 
marked and branded and shipped to fill these orders to various 
parts of the country, and that all the fish that were actually received 
by him under this contract with the defendants, and otherwise 
during the season of 1888, at Tiverton, R I., were so packed and 
marked there on the spot," and shipped from that point. It also 
shows that the barrels, casks, and packages were variously branded 
"Alaska Mackerel/' "Russian Mackerel," "California Mackerel," 
"Family White Fish," and "Fat Family Silversides." It is obvious 
that the real object of marking the packages thus was to make the 
product "appear to be what it was not, and thus induce unwary 
purchasers," — Plumley v. Massachusetts, 155 U. S. 4G1, 15 Sup. Ct 
154, — who could not scrutinize the contents, to buy it as mackerel. 
Humanity is entitled to know what it buys and consumes. Gov- 
ernment is instituted and maintained, and law is administered, for 
the protection of the people; and justice influenced by enlightened 
public policy, and controlled by legal principles, requires that con- 
tracts shall not be upheld and enforced for the benefit of a wrong- 
doer, where the subject-matter thereof is designed to be used in 
furtherance of a business enterprise which contemplates imposition 
upon the general public through false, misleading, and deceptive 
brands and labels, placed upon sealed packages of food products 
in a manner calculated to deceive, and forward the sale of such 
articles for what they are not Looking at the record as a whole, 
however, it does not clearly and distinctly appear when the plaintiff 
below entered upon such scheme or business, and for this reason 
we cannot say there was error in the refusal of the court to direct 
a verdict for the defendants. If upon any subsequent trial this 
issue should be raised, and evidence adduced in support thereof, 
we think the jury should be instructed that no damages can be 
recovered, and no action maintained, covering any period in which 
the plaintiff below contemplated, or was actually engaged, in 
placing upon the market the fish described in the contract, under 
false, deceptive, and misleading brands, designed to attract and 
induce trade. During the time he entertained such purpose 
(Cowan v. Milbourn, L. R. 2 Exch. 230, 236; Materne v. Horwitz, 101 
N. Y. 469, 5 N. E. 331), or was actually engaged in such business, 
the law will not help him. The verdict should be set aside for 
the reasons stated, and it becomes unnecessary to consider the other 
questions raised by the plaintiffs in error. Judgment of the cir- 
cuit court reversed; new trial ordered. 
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CITY OP LAREDO v. INTERNATIONAL BRIDGE & TRAMWAY CO. 

(Circuit Court of Appeals, Fifth Circuit January 15, 1895.) 

No. 250. 

1. Monopolies— Perry Franchise and Bridge Privileges. . 

The city of Laredo, Tex., owning a ferry franchise over the Rio Grande 
river, granted to it at an early day by the Spanish government, contracted, 
by ordinance, with a bridge company to permit the erection of the north 
end of a bridge in certain of its streets, and agreed not to exercise its 
ferry franchise for a period of 25 years, in return for which it was to re- 
ceive $5,000 per year for the same period. Held, that this ordinance did 
not create a monopoly, within the meaning of the Texas constitution (art- 
icle 1, § 20), which declares that "perpetuities and monopolies are contrary 
to the genius of a free government, and shall never be allowed." 

2. Municipal Corporations — Power of Council — Alienation of Ferrt 

Franchise. 

In thus converting its ferry privilege into an equivalent or more bene- 
ficial bridge privilege, for a limited period, the city was not exercising 
a discretion so clearly beyond the purposes of the franchise as to make the 
contract void, and the ordinance was within the lawful power of the 
council to enact 

In Error to the Circuit Court of the United States for the Western 
District of Texas. 

This was an action by the city of Laredo, Tex., against the Inter- 
national Bridge & Tramway Company, to recover money alleged to 
be due under a contract The circuit court sustained a demurrer to 
the petition, and, plaintiff having declined to amend, rendered judg- 
ment dismissing the action. Plaintiff brings error. 

William Aubrey, for plaintiff in error. 
J. H. McLeary, for defendant in error. 

Before PARDEE and McCORMICK, Circuit Judges, and BRUCE, 
District Judge. 

McCORMICK, Circuit Judge. The plaintiff in error, the city of 
Laredo, Tex., brought its action in the state court for Webb county, 
Tex., against the defendant in error, the International Bridge & 
Tramway Company, a private corporation, incorporated under the 
laws of the state of Texas. The plaintiff alleged: 

That it is the owner of a large tract of land, embracing the city of Laredo, 
which was granted to it by the crown of Spain in A. D. 1767. That in the 
same grant was embraced the exclusive right and privilege in and to the 
plaintiff to establish and maintain a ferry privilege across the Rio Grande, 
which stream bounds the grant and the city of Laredo on the south. That 
the grant from the Spanish crown was in all respects confirmed by the leg- 
islature of tlie state of Texas on the 4th of September, A. D. 1850, and for 
which that state issued its patent to plaintiff in July, 1884. That by an act 
of the legislature dated 29th January, 1848, incorporating the city of Laredo, 
the plaintiff's authority and privilege to establish ferries across and land- 
ings on the Rio Grande, and to fix the rates and rents of the same, was 
recognized, and was again recognized in an amendment to its charter grant- 
ed by the legislature in February, A. D. 1850. That plaintiff had exercised 
the exclusive right of its ferry franchise from the date of its grant contin- 
uously up to the 7th April, 1889. That on the 1st September, 1887, the de- 
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fendant made application to plaintiff, through its council, by which it asked 
authority to erect and construct within the corporate limits of the city ol 
Laredo, in such street as should thereafter be mutually determined, the north 
end of a bridge which it desired to construct across the Rio Grande, and 
proposed to pay the sum of $3,000 annually for the first fire years from the 
date of the opening of the bridge for travel, and to pay annually for the 
second five years $5,000, and from the expiration of ten years to pay annually 
$6,000 for the privilege it asked. That, at and for a number of years prior 
to the time of the negotiations set in motion by this application, the plaintiff 
was receiving and had received annually for its ferry franchise the sum of 
$5,000, which was paid quarterly by the lessees thereof. That the negotia- 
tions between the plaintiff and the defendant resulted In the passage of an 
ordinance by the plaintiff's council authorizing the defendant to enter upon, 
with the north end of its bridge, certain streets and lands of the plaintiff, 
to use the same in constructing, opening, and maintaining its bridge, and 
agreeing that for the period of 25 years the plaintiff would not exercise its 
ferry privilege, nor permit others to do so, and would by proper ordinance 
enforce the collection of reasonable tolls, requiring bond of the defendant for 
the proper discharge of its duties in the premises, and allowing 18 months 
for the completion and opening of the bridge, the dimensions and quality of 
which were specified. The terms of this ordinance were duly accepted by 
the defendant, and bond given as required. That, pending the period of 18 
months allowed for opening the bridge, the plaintiff withdrew the lease of 
its ferry franchise, and has not exercised the same, or permitted it to 
be exercised by any person or corporation other than the defendant, since 
the opening of the defendant's bridge for business, which was 7th April, 
1889. That, in consideration of the acts and engagements of the plaintiff 
above substantially stated, the defendant, besides other covenants not in issue, 
contracted to pay the plaintiff the sum of $5,000 a year for the period of 25 
years from 7th April, 1889, in quarterly installments. That these quarterly 
installments, as each matured, were regularly paid from 7th April, 1889, 
to the quarter ending 8th January, 1892, except the sum of $650. That 
since the time last mentioned the defendant has failed and refused to pay 
the installments that have matured to the amount, at the filing of the suit, 
of the sum stated. That the plaintiff has fully kept and performed its en- 
gagements, and the defendant has enjoyed the use and fruits of the rights, 
privilege, and aid granted it by the plaintiff. 

The prayer is for judgment for the amount of the installments 
matured and unpaid, and for interest thereon, and for costs, and for 
such other general relief as the court may deem just 

The defendant demurred to the plaintiff's petition, urging: (1) 
It shows no cause of action; (2) the contract sued on was made in 
pursuance of an attempt to regulate foreign commerce; (3) the con- 
tract sued on created a monopoly; (4) it appears from the petition 
that the city had no authority to enact the ordinance under which 
the recovery is sought; (5) the city undertook by the ordinance to 
barter away its ferry privilege without authority of law. 

At the hearing the circuit court, to which the case had been re- 
moved, sustained the demurrer on the first, third, fourth, and fifth of 
the grounds just stated, and, the plaintiff declining to amend, judg- 
ment was passed dismissing the action. 

The constitution of Texas declares: "Perpetuities and monopolies 
are contrary to the genius of a free government, and shall never be 
allowed." Const 1876, art 1, § 26. In the whole period of that 
historic struggle, in the forum and on the field, which marked the 
birth, growth, and full maturity of the genius of English free gov- 
ernment, the denunciation against monopolies was never leveled at 
any claim of right to exclusive privilege held under an act of parlia- 
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ment In the Slaughterhouse Casesj 16 Wall. 36, it was said by 
Mr. Justice Miller in delivering the opinion of the court: 

"We tbink it may be safely affirmed that the parliament of Great Britain, 
representing the people in their legislative functions, and the legislative bodies 
of this country, have from time immemorial to the present day continued 
to grant to persons and to corporations exclusive privileges,— privUeges denied 
to other citizens, privileges which come within any just definition of the 
word 'monopoly* as much as those now under consideration,— and that the 
power to do this has never been questioned. Nor can it be truthfully denied 
that some of the most useful and beneficial enterprises set on foot for the 
general good have been made successful by means of these exclusive rights, 
and could only have been conducted to success in that way." 

There are classes of exclusive privileges which certainly do not 
amount to "monopolies/' within the meaning of the common law 
or of the Texas constitution. Courts of last resort have gener- 
ally refrained from propounding an authoritative affirmative defi- 
nition of the "monopoly" so odious to the common law and to the 
genius of a free government. It would try the power of expression 
of most judges, if not of human speech, to frame such a definition, 
outside of which a grant or contract must wholly and clearly rest 
to escape the stroke of nullity. It has therefore generally been 
deemed wise and safe to use rather the process of exclusion, and 
determine what is not a monopoly, so far as the case in hand re- 
quired. From the time of the separation of Texas from Mexico 
the provision above quoted has had place in her constitution. 
Prom its first adoption, now nearly 60 years ago, it has been the 
constant practice to grant exclusive ferry privileges to individuals 
and to corporations. These grants have been made sometimes 
directly by the legislature, but commonly by the subordinate muni- 
cipal bodies. It has also been the practice in that state to grant 
to individuals and to corporations authority to erect and maintain 
toll bridges over the larger streams. At one time a general law 
authorized the securing of such a privilege to be exclusive for a 
period of not exceeding 10 years, on the terms and in the manner pre- 
scribed in that statute. Special charters have been passed grant- 
ing such privileges to individuals and corporations for longer pe- 
riods than 10 years; and the power of the legislature to make 
such grants has been held to be undoubted by the supreme court 
of Texas. Hudson v. Emigration Co., 47 Tex. 56. It may be safely 
affirmed that many of these enterprises thus authorized and fostered 
have been as useful and beneficial to the public, as promotive of the 
general good, as they have proved profitable to the holders of the 
privilege; that they have been made successful by means of the 
enjoyment of the exclusive right; and that, at the time and place 
when and where these bridges were erected, they could have been 
constructed, maintained, and conducted to success only in that 
way. It is not suggested that the defendant's bridge is not pro- 
motive of the general good, or useful and beneficial to the inhab- 
itants of the city of Laredo, or that it is not as useful and benefi- 
cial as the ferry which the city had maintained for more than a 
century under its grants from the Spanish crown and from the 
state of Texas. It is not shown by the plaintiff's pleading, nor 
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can it be fairly inferred therefrom, that the ferry privilege so early 
granted, so often recognized by the legislature, and so long enjoyed, 
was held by the city of Laredo for strictly municipal purposes, 
rather than bestowed as a source of revenue, to be administered as 
such for the best interest of the city, in the sound discretion of its 
constituted authorities, acting in good faith. On the contrary, if 
the petition does not expressly so aver, it is fairly and clearly to be 
implied from its allegations that the privilege was originally ex- 
tended as an endowment for the purpose of providing revenue for the 
infant town, to be reared in a remote province existing in the state of 
nature, inhabited chiefly by savage Indians. It is only in its qual- 
ity as property that the contract declared on deals with this ferry 
privilege. The defendant had organized as a corporation under 
the state laws for the purpose of erecting a bridge across the stream. 
It had procured the consent and authority of congress to erect and 
maintain its bridge. It represented that it had procured the proper 
concession from the authorities on the Mexican side of the river. 
But it could not enter the city of Laredo, or erect any part of its 
bridge on the streets or grounds of the city, without its consent, 
either voluntarily given, or secured by the process of expropria- 
tion, if the defendant had that.power. If it was authorized to put 
in operation the police power of expropriation, it must do it, if at 
all, in the manner and on the terms prescribed by law. The open- 
ing of a sufficient bridge at that point, or from any point in the 
city, across the stream to the Mexican city on the other shore, 
would injure or destroy the value of the ferry privilege, then yield- 
ing the city an annual revenue of $5,000, payable and being reg- 
ularly paid quarterly into its treasury. The abutments and ap- 
proaches to the bridge would necessarily, to some extent, obstruct 
the street on which it entered, and the streets crossing it at or near 
the river front. It was or might become necessary or desirable 
to use other ground belonging to the city not in use as a public 
street. All of these matters would be considered in the expropria- 
tion proceeding, or, at least, would certainly be insisted on by the 
city. In full view of all the conditions of the respective parties, 
with perfect actual knowledge of all the facts, and charged with 
equal knowledge of the constitution and general laws of Texas, 
the defendant chose to negotiate for, and proposed to contract for, 
the voluntary grant of the right and privilege it needed or desired 
from the city. It can hardly be seriously contended that the peti- 
tion does not show that the city had some interest and rights in 
the subject-matter of this contract about which the city council 
had power to contract in some manner or to some extent. Laredo 
v. Martin, 52 Tex. 548; Indianola v. Gulf, W. T. & P. R. Co., 5G Tex. 
594; Waterbury v. Laredo, 60 Tex. 519. Not only has it power to 
make some provision for the proper disposition and use of these val- 
uable interests of the city, but an exigency has arisen when it is 
imperatively called to decide whether it will make a voluntary con- 
tract disposing of these interests, so as to save the city the present 
value and secure full compensating equivalents, or submit to pro- 
ceedings for expropriation that would substantially devour these 
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rights on such terms as another tribunal might impose. The council 
decided to contract as in the ordinance specified and sufficiently set 
out in the opening of this opinion. So far as the defendant, in the 
erection and operation of the bridge, may or should be subject to 
municipal regulation and control by the* city, county, or state, as 
respects the due regard for safety, the sufficiency of the service, 
and the reasonableness of tolls, it is not affected by this contract. 
The defendant did not ask the city council to grant it a franchise 
to erect and maintain a toll bridge across the Rio Grande. It 
represented that it already had and held from the Mexican author- 
ity, and from the congress of the United States, the exclusive right 
to construct, maintain, and operate such a bridge, and to collect 
tolls, the government of the United States reserving the right to 
regulate the tolls. The plain, practical construction put on the 
constitution of Texas by every department of her state government 
clearly shows that the exclusive privilege held and exercised by 
the defendant does not constitute a monopoly, within the meaning 
of section 26, art. 1, of that instrument. The allegation is ample 
that the defendant is exercising all the rights and enjoying all the 
exclusive privileges that the contract sued on contemplated. It 
therefore follows that the contract is not one creating a monopoly 
forbidden by the constitution of Texas. The defendant preferred 
to incur an annual charge running from the opening of its bridge, 
then 18 months in the future, and to promise to pay from that 
future date quarterly installments of a specified amount for a pe- 
riod approximating the ordinary lifetime of the bridge structure 
it was to erect, rather than pay in advance a lump sum in full of 
the, consideration it received. We do not have to seek far or to look 
sharp to find good reason for this choice. The sense of justice re- 
jects the thought that any lawful being, though without a soul, 
could have made this choice with a view to the defense here urged. 
Considering the grant of the ferry franchise as an endowment for 
the purpose of producing revenues, and conceding that this franchise, 
though not alluded to in the defendant's proposition, was a mate- 
rial, if not the chief, subject of the contract between the parties, 
the administration and disposition of it by the ordinance which 
embodies their contract does not appear to have been or to be 
reckless or improvident The discretion to convert the ferry priv- 
ilege into an equivalent or more beneficial bridge privilege, with- 
out loss of revenue to the city, does not appear to us to be a dan- 
gerous discretion, so clearly beyond the purposes of the franchise 
as to make the agreement to do so void. In the nature of the case, 
such a disposition, if made at all, must extend over a period ap- 
proximating the ordinary lifetime of the bridge structure. The 
stream is a large one, — as its' name imports, it is a navigable water, 
the dividing line between two great nations, under whose authority 
the bridge was to be built and operated. The defendant relies on 
City of Brenham v. Water Co., 07 Tex. 542, 4 S. W. 143; Waterbury 
v. City of Laredo, 68 Tex. 575, 5 S. W. 81; and Central Transp. Co. 
v. Pullman's Palace Car Co., 139 U. S. 24, 11 Sup. Ct. 47S. We 
have carefully examined all of the Texas cases cited on the briefs 
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of the counsel for each of the parties. The doctrines announced 
by Mr. Justice Gray in the case last referred to, and the doctrine 
of the various previous cases in that court, reviewed by him and so 
clearly summarized in that opinion, have become familiar law. But 
neither in those opinions of the supreme court, nor in the authority 
of the Texas cases, as we read them, do we find support for the 
contention of the defendant in error. The Texas cases, taken all to- 
gether, it seems to us, oppose, rather than sustain, the defendant's 
contention. The opinions of the supreme court, so far as they 
apply, have the same effect. It seems clear to us that the contract 
in question is within the powers of the couneil to contract. We 
conclude, therefore, that the demurrer should have been overruled. 
Ordered that the judgment of the circuit court is reversed, and the 
cause remanded to that court, with direction to award the plaintiff 
a new trial 



UNITED STATES v. MERCK et al 

(Circuit Court of Appeals, Second Circuit. January 9, 1895.) 

Cubtoms Duties— Classification— Elaterium. 

E later I urn in cakes, prepared from the Juice of the fruit of "echaUium 
elaterium" by evaporation and drying, and containing a medicinal drug 
known as "elaterine," which, however, is extracted from the cakes be- 
fore It is used by the physician, is exempt from duty under Act Oct 1, 
1800, par 560, as a drug "in a crude state," and cannot be classified as 
a "medicinal preparation," within paragraph 75, nor as a "drug which 
has been advanced in value or condition, by refining or grinding or by 
some process of manufacture," within paragraph 500. 

Appeal from the Circuit Court of the United States for the South- 
ern District of New York. 

This was an application by Merck & Co., importers of certain mer- 
chandise known as "elaterium," for a review of the decision of the 
board of general appraisers sustaining the decision of the collector 
of the port of New York as to the rate odf duty on such merchandise. 
The circuit court reversed the decision of the board. The United 
States appealed. 

Henry C. Piatt, Asst U. S. Atty. 
Comstock & Brown, for importers. 

Before WALLACE, LACOMBE, and SHIPMAN, Circuit Judges. 

SHIPMAN, Circuit Judge. The appellees, Merck & Co., im- 
ported, in the year 1892, into the port of New York, sundry boxes 
containing a drug known as "elaterium," which was returned by the 
appraisers as a "medicinal preparation," and duty was assessed 
thereon by the collector at 25 per cent, ad valorem, under the pro- 
vision of paragraph 75 of the tariff act of October 1, 1890, which is 
as follows: 

"All medicinal preparations, including medicinal proprietary preparations 
of which alcohol is not a component part, and not specially provided for in 
this act, 25 per cent ad valorem; calomel and other mercurial medicinal prep- 
arations, 35 per cent ad valorem." 
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The importers protested, claiming that the merchandise was 
exempt from duty because contained in the free list They prin- 
cipally relied on the alleged fact that it was a crude drug, and was 
exempt under paragraph 560 of the same act, which is as follows: 

"Drugs, such as barks, beans, berries, balsams, buds, bulbs, and bulbous 
roots, excrescences such as nut galls, fruits, flowers, dried fibers and dried 
insects, grains, gums and gum resin, herbs, leaves, lichens, mosses, nuts, roots 
and stems, spices, vegetables, seeds aromatic, and seeds of morbid growth, 
weeds and woods used expressly for dyeing; any of the foregoing which are 
not edible and are in a crude state, and not advanced in vaiue or condition 
by refining or grinding, or by other process of manufacture, and not specially 
provided for in this act" 

The collector's decision was sustained by the board of general 
appraisers, whose decision was reversed by the circuit court. The 
United States thereupon appealed to this court Elaterium is the 
residue deposited by the juice of the fruit of echallium elaterium, 
which is a little fruit resembling somewhat the cucumber, with a 
hollow interior filled with juice. The fruit is gathered just before 
it is ripe, because when ripe it breaks in handling. It is cut in two, 
when the juice flows out, which is allowed to stand until the sedi- 
ment is deposited at the bottom. The juice is poured off, and the 
sediment is dried as quickly as possible, to avoid fermentation. The 
British Pharmacopoeia contains the following formula for the prep- 
aration of the drug as imported: 

"Cut the fruit lengthwise, and lightly press out the Juice. Strain it through 
a hair sieve, and set aside to deposit. Carefully pour off the supernatant liq- 
uor, pour the sediment on a linen filter, and dry it on porous tiles, In a warm 
place." 

It is imported in little cakes, and varies much in quality. It is 
not used in this form by the physician. The manufacturer extracts 
from the cakes their vital principle, which is known as "elaterine." 
The imported article is not a medicinal preparation. It is an article 
from which a medicinal preparation can be made. It is a deposit 
from the juice or is the evaporated juice of the fruit, and from it 
its active principle is subsequently extracted. The contention 
of the United States, that, if not a medicinal preparation, it is, under 
paragraph 500 of the act of October, 1890, a drug which has been 
advanced in value or condition by refining or grinding, or by some 
process of manufacture, cannot be sustained. It is not only a drug, 
but a crude drug, and is the crudest form in which elaterium is 
known. It is not reasonable to call the simple process of evapora- 
tion and of drying, by which it has been brought into the condition 
of a drug, a process of manufacture which has advanced the article 
beyond the condition of a crude drug. The juice has become, by 
evaporation and drying, a crude drug, but nothing more. The de- 
cision of the circuit court is affirmed. 
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PENROSE v. PACIFIQ MUT. LIFE INS. CO. OF CALIFORNIA. 

(Circuit Court, D. Montana. November 19, 1894.) 

No. 261. 

h Pleading — Exhibit Annexed to Complaint. 

Annexing to a complaint, as an exhibit, a copy of a contract sued upon, 
and referring to the same in the complaint, does not take the place of 
positive allegations of the terms of such contract, according to their legal 
effect or in haec verba. 

2. Same. 

P. sued an insurance company upon a policy of insurance, alleging that 
said company had agreed to pay to plaintiff $5,000 in case of the death 
of her husband from "violent injuries," and that her said husband had 
died in consequence of "violent injuries." A copy of the policy was an- 
nexed to the complaint, as an exhibit, by which it appeared that the in- 
surance was against "violent and accidental Injuries." Udd» that the ex- 
hibit could not be taken as adding allegations to the complaint, and 
since, excluding the exhibit, the complaint stated a complete cause of ac- 
tion, it was not demurrable. 

This was an action by E. A. Penrose against the Pacific Mutual 
Life Insurance Company of California upon a policy of insurance. 
Defendant demurred to the complaint 

George Haldorn, for plaintiff. 
Thos. C. Bach, for defendant 

KNOWLES, District Judge. This is an action on what is termed 
an "accident policy." The complaint contained this allegation: 

"That, under the terms of said policy of iusurance, defendant agreed that in 
case W. J. Penrose did, during the continuance of said policy, sustain such 
violent injuries, which aloue should cause his death within ninety days from 
the time of the happening of such accident, then the said defendant should 
pay to the plaintiff, if surviving, the sum of five thousand dollars; that the 
said W. J. Penrose did during the continuance of said policy sustain such 
violent injury, which caused his death within ninety days from the happening 
thereof; and that defendant had due notice and proof thereof, as required by 
the terms of said policy." 

Plaintiff made the policy of insurance an exhibit and part of the 
complaint 

In looking at the policy of insurance, I find therein, after stating 
the amount for which said W. J. Penrose was insured, this: 

"The said sum to be paid to Mrs. E. A. Penrose, wife, if surviving (if dead, 
to the legal representatives of the insured), after due notice and satisfactory 
proof that the insured has, during the continuance of this policy, sustained 
such violent and accidental injuries as shall externally be visible upon his per- 
son, and which alone shall have caused his death within ninety days from 
the happening of such accident" 

Defendant demurred to the complaint, for the reason that the same 
did not state facts sufficient to constitute a cause of action. If the 
policy was as stated in the allegations of the complaint, I do not see 
but it states a cause of action. The trouble is, not that it doeg not 
state a cause of action, but that plaintiff in her complaint has not 
stated the contract of insurance correctly. It is not the same con- 
tract set forth in the exhibit 
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Whether or not the plaintifi should have stated that under the 
terms of the policy of insurance defendant agreed that in case 
W. J. Penrose did during the continuance of said policy sustain 
such violent and accidental injury, is a question that does not 
arise in such a demurrer as is presented in this case. It might 
arise on a plea of non est factum. Whether or not the plain- 
tiff should have alleged that W. J. Penrose "did sustain such violent 
and accidental injury" as occasioned his death, might arise under 
the demurrer if plaintiff had set forth the contract in the alleging 
part of the bill. As a rule, an exhibit is not considered as an allega- 
tion of the facts it contains. Fitch v. Cornell, 1 Sawy. 156, Fed. Cas. 
No. 4,834; Oh Chow v. Hallett, 2 Sawy. 259, Fed. Oas. No. 10,469. 
Under what is termed "code pleading," the facts constituting the 
cause of action should be stated. A contract may be stated accord- 
ing to its legal effect or in haec verba. In setting forth a contract in 
haec verba, the language of the contract is usecl in stating the same 
in the pleading. This view of code pleading is supported by Pom. 
Rem. & Rem. Rights, § 526. In declaring upon a contract at com- 
mon law, the setting forth the contract according to the legal effect, 
or in haec verba, was the rule pf pleading. Then the allegations 
were that the parties entered into a contract, using the words 
thereof, if declared upon in haec verba. 1 Chit. PL 313, 314. 

The rule in regard to the profert of a written instrument shows 
that the stating of a contract in haec verba was not considered as 
setting forth a copy of a contract. Oyer of a contract could still be 
demanded, id. 378-446; Shipman, Com. Law PL 105. I do not 
think that in using the language that a contract should be stated 
according to its legal effect, or in haec verba, any different rule is 
sought to be established in this regard from what prevailed at com- 
mon law. There are some decisions of the supreme court of Cali- 
fornia which seem to be to some extent in conflict with the views 
here expressed. Stoddard v. Tread well, 26 Cal. 294; Murdock v. 
Brooks, 38 Cal. 596. A reference to an exhibit, however, to supply 
a deficiency in the allegations of a complaint, has been held by the 
same court not to be sufficient. City of Los Angeles v. Signoret, 50 
Cal. 298. In the case of Blasingame v. Insurance Co., 75 Cal. 633, 17 
Pac. 925, it was held that a variance between the allegations of a 
complaint and the facts appearing in a copy of a policy, attached 
to and made a part of the complaint, could not be raised by a gen- 
eral demurrer that the complaint did not state facts sufficient to 
constitute a cause of action. To the same effect is the case of Men- 
docino Co. v. Morris, 32 Cal. 145. Taking these cases altogether, 
and I think it is evident that it cannot be considered settled that 
the citing of an exhibit as part of a pleading can be considered as 
taking the place of the positive allegations of the terms of a con- 
tract in a complaint, according to their legal effect or in the very 
terms of the contract. 

Th§ allegation in the complaint is that defendant made and issued 
to said W. J. Fenrose a certain policy of insurance, a copy of which 
is thereto annexed, marked "Exhibit A," and made a part of the 
complaint Under this allegation there might be an issue joined 
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as to whether or not the exhibit was a copy of the contract sued on, 
if it was material. I think that the attaching of an exhibit to a 
complaint is proper enough, as taking the place of profert and 
oyer at common law. Excluding the exhibit from the complaint, 
and it would appear that the complaint stated a cause of action. 
The breach of the contract, as alleged, is sufficient If the copy 
of the contract could take the place of the allegations -as to the 
same, the breach assigned would not be sufficient, it is evident 
For the reasons assigned, the demurrer is overruled. 



Mcdonald ▼. united states. 

(Circuit Court, D. Montana. November, 19, 1894.) 
No. 280. 

1 SUIT8 AGAINST THE UNITED STATES— DUTY OF COURT TO EXAMINE EVIDENCE. 

. It seems that, under the act to provide for bringing suits against the 
United States (Supp. Rev. St. p. 559), it is the duty of a court before 
which such a suit is brought to examine into the evidence to sustain the 
claim, even if the pleading interposed by the district attorney on behalf 
of the government presents no defense. 

2. Same. 

Upon .consideration of the evidence presented in support of a claim 
against the United States for salary as a clerk in the office of a district 
attorney from March 12, 1891, to December 31, 1892, held, that the claim- 
ant was not employed after December 31, 1891. 

George F. Shelton and J. A. Carter, for plaintiff. 
Preston H. Leslie, for the United States. 

KNOWLES, District Judge. This is an action on the part of the 
petitioner, against the United States, to recover the sum of $2,737.50. 
In an act entitled "An act to provide for th^ bringing of suits against 
the government of the United States" (Supp. Rev. St U. S. p. 559), 
it is provided — 

"That the court of claims snail have jurisdiction to hear and determine the 
following matters: First. AU claims founded upon the constitution of the 
United States or any law of congress, except for pensions, or upon any regu- 
lation of an executive department, or upon any contract express or implied 
with the government of the United States, or for damages liquidated or un- 
liquidated, in cases not sounding in tort, in respect of which claims the party 
would be entitled to redress against the United States either in a court of 
law, equity or admiralty, if the United States were suable." 

Section 2 of said act provides — 

"That the district courts of the United States shall have concurrent Juris- 
diction ^fth the court of claims as to all matters named in the preceding sec- 
tion where the amount of the claim does not exceed one thousand dollars, and 
the circuit courts of the United States shall have such concurrent jurisdic- 
tion in aU cases where the amount of such claims exceeds one thousand dol- 
lars and does not exceed ten thousand dollars. All causes brought and tried 
under the provisions of this act shall be tried by the court without a Jury." 
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In proceeding in the district and circuit courts under this act, 
they— 

"Shall be governed by the law now In force In so far as the same Is applicable 
and not inconsistent with the provisions of this act, and the course of proce- 
dure shall be in accordance with the established rules of said respective courts 
and of such additions and modifications thereof as said courts may adopt." 

In his petition the plaintiff sets forth — 

"That his claim Is for clerical services in the office of the United States 
attorney for the district of Montana, all in the years 1891 and 1802; that, pur- 
suant to authority from the attorney general of the United States therefor, 
plaintiff began said services on or about the 12th day of March, 1801, under 
an appointment by the said United States district attorney, at an anuual sal- 
ary of fifteen hundred dollars, and continued said services, under said ap- 
pointment and at the request of said attorney general and the said United 
States, up to and including the 31st day of December, 1801." 

In the answer of the United States, filed by United States District 
Attorney Weed, the United States admits that, by authority of the 
attorney general of the United States, plaintiff performed certain 
clerical services in the office of the United States district attorney 
for said district, commencing on or about the 12th day of March, 
A. D. 1891, at an annual salary of $ 1,500, and continuing said serv- 
ices up to the 1st day of December, A. D. 1891, and not longer. 

There would not appear, considering the ordinary rules of plead- 
ing, that there was any issue of fact to be tried upon the issue here 
presented. 

The ground for the second claim is thus set forth in the petition: 

"That pursuant to authority from the said attorney general therefor, plain- 
tiff continued in said services from January 1, 1892, to December 31, 1Sj2, 
both dates inclusive, under an appointment by the said attorney general and 
the said United States district attorney, and at an annual salary of fifteen 
hundred dollars, for services as a clerk In the office of the said United States 
district attorney, no part of which has been paid." 

Instead of meeting this allegation by a direct denial, the United 
States attorney sets forth. this affirmative matter: 

"Defendant, by Its said attorney for the district aforesaid, who appears for 
and on behalf of the defendant in this action, alleges that on said 1st day 
of December, A. D. 1801, the said plaintiff, John M. McDonald, was duly ap- 
pointed by the attorney general of the United States as assistant United 
States district attorney for said district, at a salary of twelve hundred ($1,200) 
dollars per annum, and alleges that said appointment at the annual salary 
of twelve hundred ($1,200) dollars continued from said 1st day of December, 
A. D. 1891, up to the 1st day of January, A. D. 1893, when said appointment 
and term of service as said assistant United States district attorney for the 
district of Montana, at the compensation aforesaid, was terminated by di- 
rection of the attorney general of the United States." 

While these allegations in the answer do not meet the issue pre- 
sented in the petition directly, I think they were intended to do so 
indirectly. That is, it was sought to allege matter which w%uld be 
inconsistent with the allegations in the petition. As a matter of 
fact, however, there is not any incompatibility in plaintiff holding 
both the position of clerk in the office of the United States district 
attorney and that of assistant to the said attorney. Neither office 
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has a salary of |2,500 per annum attached thereto. Section 6 of the 
aforesaid act, giving jurisdiction in such cases as this to the circuit 
court (Kupp. Rev. St. U. S. p. 561), contains this provision: 

"Provided, that, should the district attorney neglect or refuse to file the 
plea, answer, demurrer or defense as required, the plaintiff may proceed 
with the case under such rules as the court may adopt in the premises, but 
the plaintiff shall not have judgment or decree for his claim or any part there- 
of unless he shall establish the same by proof satisfactory to the court." 

Perhaps, under the provisions of this statute, the court is called 
upon to examine into the evidence presented in the case. The mat- 
ter under consideration is the second claim, and, if the United States 
had a defense to the same, the answer does not present it Certain 
letters from the departments of the general government are present- 
ed in evidence, for the consideration of the court, as bearing upon the 
issues presented. On the 10th of February, 1891, the United States 
attorney general wrote to District Attorney Weed: 

"On the 26th ultimo you ask for the appointment of an assistant attorney 
at a compensation to be allowed from the emoluments of your office in excess 
of your maximum. Whenever an appointment Is made in the manner men 
tioned. It is a difficult matter to get a settlement through the accounting offi- 
cers of the treasury. The better way seems to be that you appoint a person 
for the discharging of clerical services in your office at a compensation not 
exceeding $1,500; such person to be an attorney at law, who can assist you 
in the court. If you are willing to appoint Mr. McDonald, his appointment 
as an assistant is authorized upon the further condition that he is to under- 
stand that he can have no account against the United States for services, but 
is to look exclusively to you for compensation." 

This letter seems to have been the one acted upon, and under which 
plaintiff was appointed a clerk for Mr. Weed on the 12th day of 
March, 1891. Under this appointment, from the allegations in the 
petition, it appears petitioner served as clerk up to the 31st day 
of December, 1891. It was suggested when this case was presented 
to the court that this letter shows that the services plaintiff ren- 
dered as clerk was to be paid by District Attorney Weed. I do not 
think that is a proper construction of that letter. There is a differ- 
ence between an assistant to a district attorney and one performing 
clerical work for such an attorney. From the language used in sec- 
tion 363, Rev. St., it would appear that, when an additional attorney 
for the United States is employed, he should be termed an "assistant 
to the district attorney," or an "assistant district attorney." If the 
attorney general understood when he suggested that the district 
attorney should employ some one to do clerical services that he 
should be his assistant attorney, he would not have suggested that he 
pay him f 1,500 a year, and take it out of his own salary. If the 
district attorney was to engage an assistant, and pay him out of 
his own salary, the attorney general would have left the salary for 
this assistant to be fixed by the district attorney himself. I have 
presented this view of the said letter of the attorney general be- 
cause I may wish to refer to it hereafter. 

In regard to the appointment of plaintiff for the year 1892 as a 
clerk, there is no evidence that Mr. Weed gave him this appointment 
It is alleged that he was appointed both by the attorney general 
v.66p.no.3— 17 
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and Mr. Weed. On March 30, 1892, plaintiff was appointed an as- 
sistant to the district attorney, district of Montana. In the letter 
making this appointment, the attorney general says: 

"This appointment is In lieu of the one dated December 1st, 1891, which is 
hereby revoked, as are also all other appointments, and letters authorizing 
the payment to you of extra compensation." 

The letter appointing plaintiff on December 1, 1891, is not in the 
record. Whatever authority District Attorney Weed had to appoint 
plaintiff to a clerical position by virtue of the letter of March 30, 

1891, was hereby revoked. That this was the understanding, I think, 
fully appears from a letter from the attorney general dated May 5, 

1892. In this he says: 

"In answer to your application of April 22, 1892, you will place this letter 
in the hands of the United States attorney, E. D. Weed, as his authority for 
a 1 lowing you compensation per annum of $800, beginning with January 1, 
1892, for services rendered to him as a clerk in his office, payable from the 
emoluments of the district attorney." 

Whether or not District Attorney Weed made him this allowance 
does not appear in the petition, and it does not appear from any ac- 
counts in evidence presented to the auditor's department of the gen- 
eral government The claim seems to have been made for 91,500 
for clerk hire for plaintiff in District Attorney Weed's accounts for 
1892. But there was evidently no authority shown for appointing 
plaintiff clerk for that year at that salary, received from the attorney 
general. 

It appears from the reports from the treasury department (comp- 
troller's office) that plaintiff presented claims for allowance in the 
United States district attorney's office for both the years 1891 and 
1892. It would appear from a letter from the first comptroller that 
the vouchers furnished by the said District Attorney Weed for these 
years from plaintiff was for an assistant to the said district attorney. 
It is evident from this letter that plaintiff and District Attorney 
Weed considered this a mistake. Considering the first claim for 
f 1,237, there is an implied authority in the letter of March 30, 1891, 
given to Mr. Weed, as United States district attorney, to appoint 
plaintiff his clerk at a salary of $ 1,500 per year. Whether that let- 
ter, however, gives this authority or not, it is admitted in the plead- 
ings, by the answer of the United States, that he was appointed 
under such authority, and served under that appointment up to 
December 31, 1891. In the case of U. S. v. McDaniel, 7 Pet 1, the 
supreme court said: 

"It is insisted that, as there was no law which authorized the appointment of 
the defendant, his services can constitute no legal claim for compensation, 
though it might authorize the equitable interposition of the legislature. That 
usage, without law or against law, can never lay the foundation of a legal 
claim, and none other can be set off against a demand by the government. 
A practical knowledge of the action of every one of the great departments 
of the government must convince every person that the head of a department, 
in the distribution of its duties and responsibilities, is often compelled to ex« 
ercise this discretion. He is limited in the exercise of its powers by the law, 
but it does not follow that he must shew a statutory provision for everything 
be does. No government could be administered on such principles." 
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It is evident from the views expressed throughout this decision 
that the attorney general had the right to authorize District Attor- 
ney Weed to employ plaintiff as a clerk, and that, he having done so 
under such authority, plaintiff is entitled to the compensation pro- 
vided in the employment It is admitted that had the said district 
attorney employed plaintiff as an assistant attorney, under the terms 
of said letter, plaintiff would have had to look to Mr. Weed for the 
payment for his services. If plaintiff had brought hia second claim 
within the authority conveyed in the letter of May 5, 1892, then 
this court might be called upon to determine whether or not he was 
entitled to the same, considering the provisions of section 1765, Rev. 
St In construing this very statute, Chief Justice Taney, in the 
case of Converse v. U. 13., 21 How. 463, said (referring to the acts 
of congress which are embodied in said section 1765): 

"But they can, by no fair interpretation, be held to embrace an employment 
which has no affinity or connection, either in its character, or by law or usage, 
with the line of its official duty, and where the service to be performed is of 
a different character and for a different place, and the amount of compensa- 
tion regulated by law." 

This language was referred to in the case of U. S. v. King, 147 
U. S. 680, 13 Sup. Ct. 439, and recognized as the position of the su- 
preme court on this point. 

If this matter had been properly presented to the court, it would 
have had to determine whether or not the duties of a clerk in a Unit- 
ed States district attorney's office had any. affinity or connection, 
either in its character, or by law or usage, with that of an assistant 
to a United States district attorney. It is a question not free from 
difficulty. There are some duties, undoubtedly, expected of and de- 
manded of a clerk in a lawyer's office that it would not be expected 
a mere assistant attorney would undertake. It is apparent, how- 
ever, from the letter of the attorney general, which aeems to have 
been the authority under which it is claimed plaintiff was appointed 
clerk for the said district attorney, that it was expected that plain- 
tiff would, to some extent, perform the services of an assistant to 
District Attorney Weed. There seems to be a claim that, for what- 
ever plaintiff is entitled to, he can be paid only out of the emoluments 
of District Attorney Weed's office, and, there not being emoluments 
to pay him, after paying District Attorney Weed his maximum al- 
lowance and other items charged in his account, owing to the dis- 
allowance of certain items in said district attorney's accounts, he 
cannot recover. This does not appear to have been the contract with 
plaintiff. Neither the petition nor answer set up any such contract 
If there was any such contract, the claim of plaintiff for services 
should not have been disallowed, without any conditions. There was 
some f 2,010 of suspended items in the account of District Attorney 
Weed, which might in time be allowed. Some of the suspended or 
disallowed charges, as a matter of law, Mr. Weed might be entitled 
to. What he claimed as gross emoluments was $ 9,687.80 for the 
year 185)1. This more than covered all charges he made for ex- 
penses. For the year 1892, plaintiff was paid a salary of $1,200 
per annum as assistant to the district attorney. 
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The conrt finds as follows: 

First. That from the 12th of March, 1891, to the 31st day of De- 
cember, 1891, plaintiff performed services for the United States, as 
clerk in the office of the United States district attorney for the 
district of Montana; that he was employed to perform said serv- 
ices for the United States by E. D. Weed, the United States district 
attorney for the district of Montana, and his salary was fixed at 
(1,500 per annum; that said Weed was duly authorized to so em- 
ploy plaintiff at said salary. 

Second. That plaintiff was not employed in said capacity as a clerk 
after December 31, 1891, by said Weed, under any authority from 
the attorney general of the United States. 

As a conclusion of law, I find that plaintiff is entitled to a judg- 
ment against the United States for the sum of $1,237.50. 



WALLACE v. STANDARD OIL CO. 

(Circuit Court, D. Indiana. March 6, 1895.) 

No. 9,168. 

1. Neoltgence— Dangers Incident to Employment. 

One B., a boy of 17, was employed by the S. Co. in handling coal oU and 
other inflammable fluids in and about the premises of the S. Co. 8. was 
ignorant and Inexperienced, and unacquainted with the inflammable char- 
acter of the oils he handled, and had been told by W., the agent of the S. 
Co. in charge of its premises, that there was no more danger in approaching 
a fire, when his clothes were saturated with such oils, than If they were 
wet with water. On a cold day, when B. had been handling oils out of 
doors, he was instructed by W. to go into the office, where there was a hot 
fire in a stove, to warm himself. The door of the office was fastened 
with a lock which was defective, and could sometimes not be opened from 
the inside, which fact was known to both B. and W., and W. had promised 
to repair the lock. B. went Into the office, where his clothes caught fire from 
the stove, and, being unable to escape by the door, he leaped from a win- 
dow, and, in consequence of the injuries sustained thereby, and of his 
burns, he died. Held, on demurrer to a complaint stating these facts, that 
the failure of the S. Co. and its agent, W., to instruct B. as to the daugers 
incident to his employment, in reference to the liability of his clothes to 
catch fire when saturated with oil, especially when instructing him to go 
to the stove to warm himself, was negligence rendering the S. Co. liable 
for damages. 

2. Same— Proximate Cause. 

Held, further, that the failure to repair the defective lock was not the 
proximate cause of the Injury, and would not support an action. 

This was an action by Hattie Wallace against the Standard Oil 
Company to recover damages for the death of her son, alleged to 
have been caused by defendant's negligence. Defendant demurs 
to the complaint. 

Stansifer & Baker, for plaintiff. 

Elmer E. Stevenson and Waltman & Brown, for defendant 

BAKER, District Judge. The complaint charges that the defend- 
ant was engaged at Columbus, lnd., in the business of handling. 
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transporting, and selling coal oil, turpentine, gasoline, and other 
inflammable oils, and occupied for that purpose a building of three 
rooms, two of which were above and one was below; that one of the 
upper rooms was 10 feet square, and was used as an office, and con- 
tained oil cans, small tanks, oily working clothes, a cot with rugs 
and quilts, an office desk and stove; that it had a window on the 
east side, and a door and a window on the north side; that the 
floor thereof was 10 feet above the ground on the east side, and 
2 feet above the ground on the north side; that the door had a 
defective lock, and the north window was shut up and closed by a 
large and heavy office desk, which had been placed against it; that 
the plaintiff's son, George W. Barcus, aged 17 years, was employed 
by the defendant in handling the oils; that nearly all of such work 
was done on the outside of the building, and by him; that on the 
30th day of March, 1894, which was a damp, cold, and chilly day, 
Barcds was so handling the oils under the direction of W. M. Wal- 
lace, who was the agent of the defendant in charge of its business 
at Columbus, Jnd.; that the clothes of Barcus became saturated 
therewith, and, being cold and chilly, he was directed by Wallace to 
go into the office, and warm himself ; that there was a hot fire in the 
office stove, which had been made by Wallace; that Barcus went : 
into the office, and closed the door; that while in the office his cloth- 
ing and other articles therein caught fire from the stove; that 
Barcus endeavored to escape through the door, but was unable to do 
so, on account of the defective lock, by means of which the door had 
become fastened and could not be opened from the inside; that ho 
thereupon leaped through and from the east window to the ground 
below; that in doing so he was cut by the window glass, jarred and 
bruised, and that he died on the day following, as a result of his 
burned, bruised, and wounded condition. It is further averred 
that Barcus-was ignorant and inexperienced, and wholly unacquaint- 
ed with the inflammable character of the oils that he was engaged 
in handling for the defendant; that he had been told by Wallace 
that there was no more danger in going to the hot stove with his 
clothes saturated therewith than if his clothes were wet with water; 
that Barcus believed and relied on these statements; that the bad 
character of the lock was known to both Wallace and Barcus; that 
Wallace had promised Barcus to repair the same, and Barcus relied 
on the promise of Wallace to do so; and that Barcus was wholly 
without fault in the premises. The defendant demurs to the com- 
plaint because it does not state facts sufficient to constitute a cause 
of action against it. 

The complaint is in a single paragraph, and charges negligence in 
failing to repair the defective lock, and also in failing to instruct 
the decedent in respect to the dangers incident to his employment. 
By reason of his youth and inexperience he is alleged to have been 
ignorant of the danger from fire by reason of his clothes becoming 
saturated with dangerous and inflammable oils and gases in the 
course of his service. The defective condition of the lock, and the 
failure to repair it, as promised, which caused the door to become 
fastened so that it could not be opened, were not the proximate 
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cause of the decedent's death. At most, it was a condition which 
gave opportunity for the fatal result which followed the accident 
The condition of the decedent's clothes, which were saturated with 
dangerous and inflammable oils and gases, and his proximity to the 
overheated stove, were the immediate cause of his injury and death. 
So much of the complaint, therefore, as relates to the defective 
lock, and to the fastening of the door so that it could not be opened 
in consequence of it, does not state a separate cause of action. This 
part of the complaint would not support an action on the ground 
that the master had promised to repair the defective lock, and the 
servant had continued in the master's employ on the faith of such 
promise, because the injury complained of was not the result of such 
defect and breach of promise. The cases to which this nile applies 
are those in which the defective tools, machinery, and appliances 
which the master has promised to repair are the proximate cause 
of the injury, and are essential to the service which the servant was 
required and undertook to perform, and which were furnished to 
him for use in such employment. The utmost effect which can 
be attributed to this part of the complaint is to excuse the decedent 
from the charge of negligence in going into a "room having a door 
liable to become fastened in consequence of the defective lock. 

If the plaintiff has a cause of action, it is on account of the master 
exposing a young and inexperienced boy to the danger arising from 
the saturation of his clothes with dangerous and inflammable oils 
and gases in the course of his employment, and in failing to instruct 
him in regard to the hazards arising therefrom, and in assuring him 
that his clothes, when so saturated with such oils and gases, were no 
more liable to take fire than they would be if they were wet with 
water. It is the duty of the master to instruct an infant servant, 
who, by reason of his youth and inexperience, is ignorant of them, 
in regard to all the dangers incident to and growing out of the 
service in which he is employed. This duty is not discharged so as 
to exonerate the master from liability by mere general instructions, 
but they must be so full, plain, and specific as to bring to the knowl- 
edge and understanding of such infant the dangers incident to and 
growing out of his employment. This duty is the master's; and 
the agent, employ^, or servant who may be delegated to perform it 
stands in the master's place, and his negligence is the master's negli- 
gence. In the performance of that duty, the servant, whatever his 
grade, is a vice principal, and speaks and acts for the master. The 
defendant owed the decedent the duty of instruction, so that he 
might fully understand and avoid the danger from fire arising from 
the nature of his employment, and, instead of performing that duty, 
he misled the decedent by the false assurance that there was no 
danger from fire. This was a plain breach of duty, and, if the 
injury complained of resulted from such breach of duty, the com- 
plaint must be held sufficient. If his clothes had taken fire from 
exposure to it while the decedent was actually engaged at work for 
the defendant, there could be no serious dispute concerning its lia- 
bility under the circumstances. It is said that the accident was 
one which ought not to have been anticipated by the defendant, and 
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was not a probable result of the saturation of his clothes with oils 
and gases. It seems to me that this contention is unfounded. The 
danger of the ignition of clothes, when saturated with oils and 
gases as alleged, by exposure to fire, is obvious, and is one which the 
defendant was bound to take notice of. It is equally obvious that 
the decedent, in the cold days of winter and spring, would be likely 
to be about fires, and in dangerous proximity to them, while his 
clothes were impregnated with oils and gases, especially if he was 
told by his employer that there was no danger in so doing, and he 
believed what he was told. The decedent was guilty of no negli- 
gence in acting on the direction of the representative' of the defend- 
ant in going dangerously near to the hot stove in question. He 
went where he had a lawful right to be. His danger in so acting 
arose from conditions incident to the service, which conditions con- 
tinued to be present with him, and caused the burning of his clothes 
and subsequent death. This ignition of his clothes, and injury 
therefrom, were the direct result of the condition of his clothes 
incident to his employment While the boy was sent to warm him- 
self by his employer, he did not cease to be in its service, and he 
was, it seems to me, as much entitled, under the circumstances, to 
charge the defendant for its failure of duty to instruct, as though, 
at the time of the accident, he had been actually at work in the 
room. His clothes, saturated with the dangerous and inflammable 
substances mentioned, continued to be a source of danger, while un- 
removed, after, as well as during, his hours of actual service; and, 
in my opinion, it was actionable negligence to direct the decedent to 
go into the room containing the hot stove, even if the direction 
were only permissive, without instructing him in regard to the 
danger from a too near approach to it The demurrer will be 
overruled. 



CLARK v. EVANS et aL 

(Circuit Court of Appeals, Eighth Circuit January 2, 1805.) t 

No. 471. 

Negotiable Instruments— Constructive Knowledge. 

Knowledge of such facts as would put a prudent man on inquiry in 
reference to negotiable paper is, in the absence of bad faith, not suffi- 
cient knowledge to affect the rights of a purchaser for value and before 
maturity. 

In Error to the United States Court in the Indian Territory. 

This was an action by Mary T. Clark against R. A. Evans and N. 
P. Blackstone, as partners, under the name of R. A. Evans & Co., on 
a promissory note. Defendants had judgment, and plaintiff sues out 
tils writ of error. 

Francis M. Wolf, R. V. Bowden, and J. H. Koogler, filed brief for 
plaintiff in error. 
William T. Hutchings, filed brief for defendants in error. 

Before CALDWELL, SANBORN, and THAYER, Circuit Judges. 
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CALDWELL, Circuit Judge. This action was commenced in the 
United States court in the Indian Territory by Mary T. Clark, the 
plaintiff in error, against 1L A. Evans and N. P. Blackstone, as part- 
ners, under the name and style of R. A. Evans & Co., to recover the 
contents of a promissory note for the sum of $416.07, dated May 1, 
1891, made by R. A. Evans & Co., payable to the order of T. A. Kyle^ 
12 months after the date thereof, and by Kyle indorsed to the plain- 
tiff. The defense was that the note was obtained from the makers 
by fraud, and was without consideration, and that the plaintiff had 
knowledge of these facts before she purchased the same. The plain- 
tiff claimed to, have purchased the note in good faith and for value 
before maturity. There was evidence tending to support the con- 
tention of each party. The defendants had the verdict and judg- 
ment, and the plaintiff sued out this writ of error. 

In the course of its charge the court told the jury: 

"But if you believe that this note had its inception in fraud,—- that is, that 
a fraudulent representation was made to the makers of the note by which 
the note was acquired,— and if you further believe that the plaintiff knew 
that this note, at the time she purchased it, had been acquired through fraud, 
or had knowledge of such facts as would put a prudent man on inquiry, and 
that inquiry, if prosecuted, would have led to a knowledge of the fraud, then 
you will find for the defendants." 

Exception was taken to this paragraph of the charge, and error 
has been assigned thereon. The charge was erroneous. "Knowl- 
edge of such facts as would put a prudent man on inquiry" would 
not affect the right of the plaintiff to recover if she was otherwise 
a bona fide. holder for value. One who purchases a negotiable note 
for value before maturity does not owe the maker the duty of mak- 
ing active inquiry into the origin or consideration of the note, be- 
fore purchasing the same. His right to recover can only be de- 
feated by showing that he had actual notice of the facts which im- 
peach the validity of the paper. "Knowledge of such facts as would 
put a prudent man on inquiry" will not suffice. 

In Murray v. Lardner, 2 Wall. 110, 121, the court say: 

"Suspicion of defect of title or the knowledge of circumstances which would 
excite, such suspicion In the mind of a prudent man, or gross negligence on 
the part of the taker, at the time of the transfer, will not defeat his title. 
That result can be produced only by bad faith on his part The burden of 
proof lies on the person who assails the right claimed by the party in pos- 
session. Such is the settled law of this court, and we feel no disposition to 
depart from It The rule may perhaps be said to resolve itself into a ques- 
tion of honesty or dishonesty, for guilty knowledge and willful ignorance 
alike involve the result of bad faith." 

And in Hotchkiss v. Banks, 21 Wall. 354, 359, the same court said: 

•The law is well settled that a party who takes negotiable paper before 
due for valuable consideration, without knowledge of any defect of title, in 
good faith, can hold it against all the world. A suspicion that there is a 
defect of title In the holder, or a knowledge of circumstances that might ex- 
cite such suspicion in the mind of a cautious person, or even gross negligence 
at the time, will not defeat the title of the purchaser. That result can be 
produced only by bad faith, which implies guilty knowledge or willful ig» 
norance, and the burden of proof lies on the assailant of the title." 

Bee, to same effect, King v. Doane, 139 U. S. 1G6, 11 Sup. CL 
465; Kneeland v. Lawrence, 140 U. S. 209, 11 Sup. Ct 780. The 
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rule announced by the supreme court in these cases is now the set- 
tled doctrine. The cases sustaining it are too numerous for cita- 
tion. For cases in point, and for citations to the authorities gener 
allv, see Hopkins v. Withrow, 42 111. App. 584; Wilson v. Denton, 
82 Tex. 531, 18 S.. W. 622; Bank v. Stanley, 46 Mo. App. 440; Rich- 
ardson v. Monroe (Iowa) 52 N. W. 340. 

The judgment of the United States court in the Indian Territory 
is reversed, and the cause remanded, with directions to grant a new 
trial. 



DEXTER HORTON & CO. v. SAYWARD. 
(Circuit Court, D. Washington. June 7, 1804.) 

L Contracts — Interpretation. 

In 1880 one M. owned a sawmill, a large quantity of timber land, and 
several vessels in which the lumber manufactured at the mill was shipped. 
This property was subject to numerous liens, by way of mortgage, judg- 
ment, and otherwise, some of which were in process of foreclosure or 
about to be foreclosed. M. sold the property to one S. Shortly after 
acquiring the property, S. went to C. & H., dealers in supplies, who had 
previously been furnishing supplies to the mill, and, after a conference 
with them and their attorney, gave them a written authority to furnish 
such supplies and money as were needed for the mill, and charge the 
same to the account of S. S. also appointed M. his agent, giving him 
general authority to protect his interests in the property. C. & II. fur- 
nished supplies to the mill, and also, from time to time, furnished money 
to pay off or buy up sundry liens upon the property, renderiug monthly 
statements of account to M., as S.'s agent, showing such advances, 
which statements were entered in S.'s books at the mill, which were open 
to his Inspection on frequent visits to the milL This course of dealing 
continued for a long time. C. & H. assigned their claim to D., who 
brought an action against S. to recover the advances. It appeared that the 
written authority to S. had been lost and its ex?\ct terms could not bo 
proved. Held, that it was established by the evidence thit such an au- 
thcity to advance moneys needed for the mill had been given, and that, 
under the circumstances of the property at the time, such authority in- 
cluded advances for the purpose of paying off or avoiding foreclosure of 
liens. 

2. Principal an© Surety— Judgment aoainst Surety as Evidence. 

A judgment against a surety is at least prima facie evidence against the 
principal, though he was not notified of the action. 

This was an action by Dexter Horton & Co. against W. P. Sayward 
upon an alleged contract of guaranty. Heard on defendant's ex- 
ceptions to the report of a referee. 

E.. C. Hughes and E. F. Blaine, for plaintiff. 

Battle & Shipley, for defendant. 

BELLINGEE, District Judge. On the 7th day of February, 1880, 
George A. Meigs was the owner of a tract of land at Tort Madison, 
Wash:, and sawmill and plant, of a capacity of from one to two hun- 
dred thousand feet of lumber daily, situate thereon. Prior to that 
date, the Meigs Lumber & Shipbuilding Company, a corporation, 
was organized by Meigs and others, he being the owner of a great 
majority of the stock, and the president, general manager* . and 
agent of the corporation. The corporation owned large tracts of 
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timber lands, amounting to about 16,000 acres, in different coun- 
ties of Washington, and a fleet of vessels used in the lumber trade, 
and was engaged in operating the sawmills and conveying the lum- 
ber manufactured to market by means of the vessels. Both Meigs 
and the Meigs Lumber & Shipbuilding Company became indebted 
in large amounts, to secure a part of which indebtedness Meigs and 
the company executed mortgages upon the property mentioned to 
E. Bourne, trustee, Bartlett Doe, and others. These liens, with 
others then existing, amounted to about $300,000. On February 7, 
1880, suits were pending to foreclose certain of these mortgages, 
and an attachment had been levied upoi* the mill and plant and 
the Port Madison land at the suit of one Judson, upon a claim for 
about $ 20,000 against the Meigs Lumber & Shipbuilding Company. 
Two of the vessels, the Northwest and Tidal Wave, were also in 
custody of the court under other process, and were being navigated 
under its direction. Including the Judson action, there were cases 
pending against Meigs and the company involving an aggregate of 
about ? 250,000. Prior to this time, Dexter Horton & Co. had re- 
covered a judgment against Meigs and the company, upon which 
there remained unpaid $ 10,974.40. F. M. Guye had also recovered a 
judgment against such parties, upon which there remained unpaid 
$1,905.29. Both of these judgments were liens upon the property 
of the judgment debtor. On February 7, 1880, Meigs, and the com- 
pany, acting through Meigs, conveyed and assigned all the property 
of each of said parties to the defendant, Sayward, who was then, 
and has since continued to be, a resident of Victoria, British Colum- 
bia, but who was at the time at Port Madison, where he remained 
until about April 15, 1880. The consideration for the mill and 
plant and land at Port Madison was $5,000, which Sayward paid by 
his check for that amount, which check was given to one Wallace 
by Meigs, in satisfaction of a debt due the latter from Meigs for 
services at the mill. Wallace subsequently received out of the 
earnings of the mill the amount of his debt, whereupon he returned 
the check to Meigs, by whom it was returned to Sayward, unused. 
The consideration expressed in the deeds to the other property was 
$10. In addition to the check given and returned as just stated, 
Sayward paid, in consideration of these transfers to him, $ 10,000, 
in discharge of claims and liens against the property, f4,000 of 
which was in discharge of a salvage lien against one of the vessels 
of the fleet mentioned, — the Vidette. It is objected by the defend- 
ants that it does not appear that all this $ 10,000 was applied as 
here stated, but this is not material. Meigs and Sayward were old 
acquaintances, and had formerly been partners in business in Flor- 
ida and California, and their relation appears to have been one of 
unusual confidence. Prior to these transfers, the firm of Craw- 
ford & Harrington, wholesale and retail dealers in groceries, pro- 
visions, and other merchandise at Seattle, had had dealings in the 
course of their business, with the lumber company under the name 
of the Port Madison Mills, and the mill company had on occasions 
consigned cargoes of lumber in the name of such firm as consignors 
to liquidate the indebtedness due the firm on account of such busi- 
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ness. These cargoes had been sold in San Francisco for account of 
such consignors, Crawford & Harrington, and the net proceeds of 
the sales credited to the account of the Port Madison Mills upon the 
firm books; the firm sending from time to time statements to Meigs 
showing the state of their account with the Port Madison Mills. 
Shortly after the transfer and conveyance to Sayward, Meigs came 
to Seattle, and informed Crawford & Harrington of the transfer, 
and presented an order from Sayward for supplies for the mill, 
stating that Sayward would come to Seattle in a few days, and make 
a further or permanent arrangement for supplies. As to this there 
is no dispute. Plaintiffs claim, and the referee finds, that Meigs at 
this time instructed Crawford & Harrington to charge all supplies 
furnished the mill from that date to Sayward, the defendant This 
is denied by defendant The question thus in dispute cuts no 
figure in the case either way. What took place at this time is 
only preliminary to what followed, in relation to which it has no 
special significance. Sayward subsequently did come to Seattle, 
accompanied by Meigs, and made an arrangement with Crawford 
& Harrington to furnish the mill with supplies and money, on the 
defendant's account. The plaintiffs claim and the referee finds that 
by this arrangement Crawford & Harrington were also authorized 
to advance such sums of money as should be required from time 
to time to pay off such indebtedness of Meigs and of the company 
as constituted liens on the property purchased by the defendant, and 
as threatened a sale of the property and the shutting down of the 
mill, which advances were to be charged to the defendant's account 
with other advances made; that a written order was given to 
Crawford & Harrington by the defendant which was intended to 
cover the advances that the firm was authorized to make on the 
defendant's account; and that this writing was destroyed in the 
Seattle fire of 1889. Defendant denies that such writing was ever 
executed, or that there was any authority from him for advances 
other than for current expenses. Crawford & Harrington made ad- 
vances to pay current expenses of the mill and supplies therefor, and 
paid interest on certain judgments against the property, until Novem- 
ber, 1880, when the firm was succeeded by Harrington & Smith, who 
continued to make advances of supplies furnished and moneys advan- 
ced to discharge lien debts of the property. Crawford & Harrington 
and their successors, Harrington & Smith, made advances of 
supplies and money for current expenses regularly, and also from 
time to time paid or purchased such judgments as were liens on 
the property, most of which were compromised at much less than 
their face, and forwarded to Meigs, who was defendant's agent in 
the conduct of the business at Port Madison, at the end of each 
month, itemized statements of all supplies and money so furnished 
and expended. There was a formal delegation of authority by the 
defendant to Meigs, under date April 7, 1880, as follows: "I* appoint 
you agent, to protect my interests in lands, mill property, lumber, 
logs, rents, &c, and vessels, in my absence from Washington Terri- 
tory." Meigs assumed the conduct of the business of the mills, and 
continued therein during all the time mentioned, as the agent of 
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the defendant. In these statements furnished to Meigs as stated, 
the defendant was debited with all supplies furnished and moneys 
advanced, and he was credited with all moneys received as the 
proceeds of cargoes consigned as aforesaid. The balance shown 
by each statement was carried forward, and became the first item 
in the next succeeding monthly statement Three monthly state- 
ments so forwarded were each accompanied by a short letter ex- 
plaining the respective statements, and expressing the wish that 
such statements would be found correct and would be satisfactory. 
When received, they were handed by Meigs to the bookkeeper of 
the defendant at Port Madison, who entered the substance of them 
in the defendant's books of account, kept in the name of Port Madi- 
son Mills. Whether the receipt of these statements or. their entry 
in this way was known to the defendant is a disputed question. No 
objection was made by Meigs to any considerable item in these 
accounts, except as to the item of mill insurance. There was no 
objection to the charges made in the account for sums paid upon 
debts that were liens on the property. Crawford & Harrington and 
their successors, Harrington & Smith, took assignments of the judg- 
ments and liens in question. Plaintiif s explain this upon the theory 
that such assignments were merely to secure the moneys advanced 
on account of such liens, while defendant contends that the firm 
purchased such liens on their own account. The last monthly state- 
ment, which was rendered on September 30, 1891, showed a bal- 
ance due to Harrington & Smith of $227,768.86. Prior to the com- 
mencement of this action, Harrington & Smith assigned this account 
to plaintiffs, who bring this action upon such account as upon an 
account stated. 

The questions for decision arise upon exceptions filed by the 
respective parties to the report of the referee herein. The principal 
question in the case is as to the liability of the defendant for moneys 
paid on account of liens upon the property referred to. The referee 
finds that the defendant authorized Crawford & Harrington to ad- 
vance such sums as might be necessary to discharge liens upon the 
property, and thus prevent its sale and the shutting down of the 
mill, and charge the same to his account. The defendant contends 
that this finding is not supported by evidence, and this presents the 
principal point of controversy in the case. If Harrington & Smith 
had this authority from the defendant, it was contained in the writ- 
ing claimed to have been given them, and destroyed in the Seattle 
fire. If there was a writing intended to authorize such advances, 
its terms are conclusive as to the defendant's agreement respecting 
them. The plaintiffs, having alleged such a writing, must establish 
an agreement in the form and of the character alleged. I am of the 
opinion that there was a written authority of some character. The 
parties present when this writing was delivered were Crawford and 
Harrington, of the firm of that name, the defendant, Sayward, Meigs, 
Frank Hanford, bookkeeper of Crawford & Harrington, and Strove, 
the attorney of the firm of Crawford & Harrington. The time of 
the occurrence, according to plaintiffs' witnesses, was in February 
or March, 1880. 
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Frank Hanford's testimony is to the effect that the object of the 
meeting and conversation of the parties was to enable the defendant 
"to make arrangements with Crawford & Harrington to protect 
them in carrying the mill, meeting payments, and making ad- 
vances"; that Crawford & Harrington, having theretofore made 
advances on account of the mill, had decided to make no more ad- 
vances, after the transfer to the defendant, without some guaranty 
on defendant's part; that, for the purpose of arranging for such ad- 
vances, the defendant and Meigs came to Seattle, when the meeting 
referred to was had; that defendant handed to Mr. Crawford or to 
Mr. Harrington a letter authorizing them to make advances, and 
charge the same to his account; that the defendant inquired if it 
(the writing) was satisfactory, and was answered by Mr. Crawford 
that it was. Mr. Hanford continues his testimony as follows: 

<4 Then the conversation did not go into all the details, but the substance of it 
was that the mills should be able to carry those payments that were spoken of. 
Q. What payments? A. Those payments that had to be made on judgments 
according to a certain stipulation,— the Bourne judgment, the Horton judg- 
ment, and the Fish judgment, and other judgments which had been " 

The witness was interrupted at this point by an objection, after 
which he continued as follows: 

"And Mr. Crawford stated that those payments would be a large amount of 
money, and it was necessary to provide for them, and Mr. Sayward expressed 
full confidence that the mill would be able to take care of them as they be- 
came due, but in the meantime he became responsible for all these matters.'* 

In his cross-examination the witness says the order was very 
brief; that "it was to the effect that the firm of Crawford & Har- 
rington were authorized by that writing to advance whatever might 
be required to the Port Madison Mills, and charge that account to 
Sayward"; that it was a general authorization to make advances 
to the Port Madison Mills. The witness further said that he did 
not remember that any judgment was specifically referred to. 

Mr. Harrington testifies as follows: 

"Q. Now, will you state what was said between Mr. Sayward and yourself 
and Mr. Crawford at that time? A. Well, he wished us to go on furnishing 
the supplies and advancing the money for whatever amount Mr. Meigs needed 
to pay off the bills against the mills, such ae judgments, etc., and he further 
sent a written order. But the order is now lost I think it was lost during the 
fire. But it was a written order to Crawford & Harrington to supply them 
with what they required. Q. And how was it to be charged? A. To W. P. 
Sayward. The account was then and there charged to W. P. Sayward, and 
the biU sent every night, and at the end of the month a written statement was 
sent" 

It was argued with much force that, where a party is to be 
charged for advances made solely on his agreement to repay the 
same, the testimony to establish such agreement should be direct 
and explicit; that the terms of the agreement should be proved 
with such directness that nothing is left to inference; that in this 
case the terms of the writing and the language used by the parties 
at the time, as testified to by Harrington and Hanford, are general, 
and are fully answered by advances for the ordinary expenses of the 
mill; that it cannot be gathered from this testimony that advances 
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to pay judgments were authorized, except as an inference "drawn by 
these witnesses from the facts to which they testify. Assuming 
that the authority given to Crawford & Harrington was to advance 
whatever might be required to the Port Madison Mills, as testified 
to by Hanford amj Struve, or that it was to advance the money for 
whatever amount Mr. Meigs needed to pay off the bills against the 
mills, as testified to by Harrington, this does not necessarily ex- 
clude advances to pay off judgments that were threatening the 
property. In other words, if the reference to judgments and liens 
in the testimony of these witnesses is treated as mere matters of 
opinion or inference on their part, and if it be accepted as the fact 
that the advances authorized were to be of whatever money or sup- 
plies were "required" or needed for the Port Madison Mills, there 
is no such fixed meaning in these words as excludes the advances in 
question. Of course, it does not follow that they were necessarily 
included. Thus considered, the language of the obligation leaves 
room for construction as to whether advances "required" or "need- 
ed" by the mill or by Meigs for the mill were intended to include 
those in dispute. "The situation of the parties at the time and 
of the property which is the subject-matter of the contract, and the 
intention and purpose of the parties in making the contract, will 
often be of great service in guiding the construction, because, as has 
been said, this intention will be carried into effect so far as the rules 
of language and the rules of law will permit" 2 Pars. Cont 499. 
At the time the arrangement in question was entered into be- 
tween Crawford & Harrington and the defendant, the mill property 
was under mortgage to the aggregate amount of $300,000, and fore- 
closure suits were pending for the aggregate amount of above 
$200,000. There was also an attachment levied upon all the prop- 
erty in an action for $20,000, and two of the vessels of the concern 
were being navigated under legal custody. It was in such a state of 
the property that the defendant made the arrangement in question 
for advances of whatever amount Mr. Meigs needed to pay off the 
bills against the mill, — of "whatever might be required by the Port 
Madison Mills." It is not, in the nature of things, possible that at 
such a juncture the meeting of parties testified to could have been 
had to provide for the requirements of the mills without, at least, 
considering these lien debts and proceedings. The business could 
not continue without providing for liens as well as current expenses. 
There was equal necessity for provision for both requirements, and 
there was therefore equal reason why the defendant should assume 
responsibility for both. He could not safely assume large obliga- 
tions for operating expenses unless the continued operation of the 
mill could be guarantied. On the other hand, Crawford & Harring- 
ton had as much reason to require a guaranty for advances of one 
kind as for another. True, they took assignments of such judg- 
ments as they provided for; but they also arranged for consign- 
ments to them of all product of the mills. If the security of the 
liens was sufficient to induce advanced to discharge lien debts, the 
consignments provided for should have sufficed to secure advances 
for operating expenses. • There was greater incentive to the owner 
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to guaranty advances to satisfy lien debts than there was for a 
third person to do so upon the security of such liens. Crawford 
& Harrington had only the consideration of keeping a customer for 
their merchandise. They were not lending for interest That was 
not their business, and much of the money advanced by them to 
settle these judgments was obtained by paying discount, and was 
charged to the defendant, without anything being added for them- 
selves. All interest charges were at current rates. It is in evi- 
dence that the defendant was of the opinion that the earnings of the 
mills would in a little time pay all debts; that this might be done 
in one good year. Crawford & Harrington had only the profits on 
sales of merchandise to the mill to compensate them for all these 
advances, while the defendant had the preservation of the prop- 
erty, which he thought capable of earning enough in one good 
year to pay all its debts. The advantage was enormously in his 
favor, as it appeared at the time. It is incredible that in such 
a situation there should have been a conference between the par- 
ties and a discussion of the means to provide for continuing the 
operation of the mills, ending in an agreement for such provision, 
without taking the foreclosure and attachment proceedings into 
consideration, or intending any provision for these and like de- 
mands. It is safe to conclude that the witness Hanford is not 
mistaken when he says: "I cannot say that any specific judgment 
was named that day; simply these lien claims. It was well un- 
derstood, however, what they were." The object of the conversa- 
tion was for Mr. Sayward to make arrangements with Crawford & 
Harrington to protect them in carrying the mill, — meeting pay- 
ments and making advances. What was subsequently done in pur- 
suance of this arrangement is conclusive as to how it was under- 
stood by the parties. The witness Hanford, following what is just 
quoted, says: 

"It may be an inference, but, If you have a matter talked of in your presence 
and in your store for days and weeks at a time, it would make a strong im- 
pression. * * * It was a good while ago, and the impressions of the con- 
versation are very distinct, while perhaps the language may not be. I remem- 
ber very distinctly the circumstances, however, and the policy that was 
adopted by the house from that time in consequence of it" 

It is not a valid objection to this testimony that the witness' 
recollection of what was agreed upon is re-enforced by what was 
done in pursuance of the agreement The conduct of the parties 
in pursuance of an agreement, when good faith is conceded, may be 
safely relied upon in determining what is otherwise doubtful in 
the agreement. In this case the advances made on account of liens 
were charged in the monthly statements of account with other 
advances of money and merchandise. These accounts were entered 
in the books of the mill company. There was no objection from 
Meigs or from the defendant, except as to certain iteqas not material 
to be considered in this connection. The balances from each month 
were carried into the succeeding statement. These advances be- 
gan shortly after the arrangement in question, and more than 10 
years before this suit was begun. The periodical statement of 
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account containing them furnished by the one party, and entered 
in the books of the other, and not objected to until this suit, more 
than 10 years later, may be regarded, from the nearness in their 
inception to the transaction in dispute, as in effect accompanying 
that transaction and explaining it There is no escape from the 
effect of this account It is argued that the defendant, being a 
resident in Victoria, was ignorant of the account But, if so, he 
was ignorant under circumstances that attach to such ignorance 
the consequences of knowledge. He was at Port Madison Mills at 
different times during the continuance of this account. His home 
is distant only a half day's journey. He was presumably in daily 
communication by mail with the agent, who was invested by him 
with full authority to "protect" his "interest in lands, mill property, 
lumber, logs, rents and vessels," and who, in pursuance of such or 
other authority, was actively engaged in the conduct of the business 
of operating such mills in his name. His business thus conducted 
and his property, which his agent was authorized by him to protect, 
were in the enjoyment of immunity from foreclosure and execu- 
tion purchased by the money of Crawford & Harrington, advanced 
on his personal credit, and the fact was daily entered in the books 
of his business. Some of the judgments (the Dexter Horton and 
the Fish judgments), when fully paid for and assignments taken, 
were entered in the bills receivable account The idea in this 
seems to have been that when an assignment was taken, so much 
of the advances as the assigned judgments were security for should 
go into the bills receivable account, and thnt the judgments were 
not such security for previous advances of interest. The reason for 
this is not clear or satisfactory, but the fact furnishes no ground 
of inference that Crawford & Harrington bought the judgments 
on their own account to hold other than as security for advances 
made on account of them. As stated, prior advances on these 
judgments were charged in the monthly statements. The final 
payment advanced was entered on the debit side of the bills receiv- 
able account in the name of the defendant In each case it equally 
appears that the advances were made on the account of the defend- 
ant These accounts are, in my opinion, conclusive of the defend- 
ant's liability. So, too, is the transaction which authorized the 
account The testimony of Hanford, Harrington, and Struve as 
to the written order is sufficiently explicit to justify the finding 
that the judgments and lien claims against the mills property 
were considered at the meeting in question, and that It 'was the 
understanding of the parties at the time that the order was author- 
ity for such advances; that they were such advances as would be 
"needed" by the mills, — as Meigs might "require" to "protect* 
Say ward's property while conducting the business of the mills. 

It is suggested in the argument that these advances were made 
solely upon Meigs' authority, and the testimony of Harrington is 
quoted to show that such advances were so made in the mistaken 
belief that Say ward had given Meigs full power to act for him in 
procuring the advances to be made. If such is the fact, it is of 
doubtful advantage to the defendant If the defendant did not 
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authorize the advances directly, at least he permitted Meigs to 
assume authority to do so, and to exercise it for many years- He 
could not have been ignorant of what was taking place. The 
books of his business were full of written evidence that these 
advances were being made on his personal credit The writing 
by which he appointed Meigs as his agent was in words of general 
authority. If he did not directly or through Meigs authorize 
these advances, there must have been a collusive understanding 
between the two to induce, or at least permit, Crawford & Harring- 
ton to act upon the belief that Meigs was authorized to procure 
them. He knew they were being made, and on his credit. He 
could not have escaped information of the fact unless he purposely 
went out of his way to do so, in* which case knowledge is implied. 
Crawford & Harrington's belief that Meigs had the authority "testi- 
fied to by Harrington is consistent with the personal guaranty 
claimed to have been given by the defendant. There is no infer- 
ence that Crawford & Harrington were to go about hunting up 
judgment and other lien claims, and making payments thereon. 
Their agreement with Sayward, as testified to by Harrington, was 
to advance money to whatever amount "Mr. Meigs needed" to pay 
off the bills against the mills; or, as testified to by Hanford and 
Struve, "to advance whatever might be required." The parties 
might properly assume — and I believe the fact to be — that Meigs 
was fully empowered to make requisitions for advances from time 
to time, to make adjustments and settlements of pressing claims. 
There was no reason for making a distinction between old debts and 
new ones. There was imperative necessity to provide for both. 
The property might have been as easily, and probably with less 
delay, sold upon an existing judgment as upon a new debt. The 
taking of assignments of these judgments by Crawford & Harring- 
ton is claimed by the defendant as evidence that the advances made 
on account of such judgments were an investment made upon their 
own motion; but the referee finds that this course was adopted 
as a result of a consultation among the attorneys of Meigs and the 
Meigs Lumber Company and the defendant, and that this was done 
"to preserve the lien of said judgments as a security for the persons 
making the payments." This finding is not challenged, except that 
the objection is made to it that Crawford & Harrington's attorney 
was also present at such consultation. Judge Lewis, a witness 
called in behalf of the defendant, gives an account of this con- 
sultation and of the circumstances attending it. He was defend- 
ant's attorney at the time. He says that in the early part of the 
litigation (the suits pending against the mills property) it became 
necessary for him to satisfy his own mind about something. What 
this was he does not remember. This was not later than 1881. 
He went over to Crawford & Harrington's, or perhaps to Harring- 
ton & Smith's (he does not know whether the firm had changed 
at this time), for the purpose of seeing a written authority or direc- 
tion that Mr. Sayward had said he had given to them in relation 
to some business matters. The paper was found, and was in the 
v.66F.no.3— 18 
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shape of a letter. Lewis looked at it It was short He cannot 
say what was in it at all, but he satisfied himself as to what he 
wanted to know very quickly. He is able to fix March 9, 1881, 
as the date of this occurrence, by a praecipe which he filed in the 
consolidated case immediately after this, and which therefore 
appears to have some relation to the examination of the authority 
that Sayward told Lewis he had given Crawford & Harrington. In 
the same connection, Lewis says there was a consultation held by 
the attorneys of Meigs, the Meigs Lumber & Shipbuilding Company, 
Sayward, and Crawford & Harrington to determine, "if these judg- 
ments were paid by any one, whether they could hold the judg- 
ments as security in their name." The witness continues: 

"And the conclusion was reached by us that we could do that, and there- 
upon I went up to the courthouse, and filed a praecipe, telling them simply to 
file or note the receipts on the appearance docket, and not to give them as a 
credit, so as not to cancel the judgment; and that is the reason for the memo- 
randum here." 

The relation which the "something" that it became necessary for 
Judge Lewis to satisfy his mind about seems to bear to the fore- 
closure suits and to the written authority or direction given by the 
defendant to Crawford & Harrington, according to defendant's own 
statement to Lewis, and which these bear to the consultation that 
followed and to the praecipe, is suggestive. There was no written 
authority or direction from defendant to Crawford & Harrington, 
according to defendants contention, other than the order for sup- 
plies (until such time as permanent arrangements could be made, 
known as the "temporary order"); and this writing has no such im- 
portance as answers the requirements of an "authority" that defend- 
ant would be likely to inform his attorney about, and as that attor- 
ney would find it necessary to examine with reference to dealing 
with judgments against the mills. These statements 'by Judge 
Lewis point to such an authority as plaintiffs say was given by 
defendant to Crawford & Harrington to advance money to provide 
for liens against the property. Judge Lewis says he was the 
attorney of the mill company, Meigs, and the defendant in the 
matter of the consolidated suit Presumably, the communication 
made to him by defendant as to a written authority given by him 
to Crawford & Harrington in some way related to such suit. Lewis 
seems to have referred to it in that connection. The consultation 
as to having the debts assigned so as to preserve the liens in favor 
of those advancing the money (Crawford & Harrington) followed the 
examination of the written authority mentioned. If not a conse- 
quence of that examination, it was an incident of an occurrence 
common to both. The fact that the witness fixes the date of his 
examination of the writing given by Sayward, the defendant, to 
Crawford & Harrington, by the date of the written directions he 
gave the clerk to file the receipts for money paid on the judgments, 
and not to cancel the judgments, shows pretty conclusively that 
the writing given by Sayward to Crawford & Harrington related 
to these judgments. All this goes to show that not only the assign- 
ment of judgments was intended as a security, but that there was 
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a writing given by the defendant authorizing advances to pay 
liens. 

The defendant had an interest in preserving the liens of these 
judgments in friendly hands. Hanford explains as one of the 
consideration^ for what was done that by such assignments Craw- 
ford & Harrington could use the judgments, so that no one else 
could "obtain any judgment and come in and close out the prop- 
erty." The stipulation or agreement executed by Lewis as attorney 
for the defendant in January, 1883, by which the defendant prom- 
ised and agreed to pay the Dexter Horton judgment of above 
$10,000, shows that Crawford & Harrington were not undertaking 
to provide for the lien claims by purchasing them on their own 
account So, too, of the Pemberton mortgage, executed by Say- 
ward by his own hand, to provide some $30,000 with which to pay 
such claims. By the provisions of this mortgage, the defendant 
expressly obligated himself to pay the debt secured. 

In the Judson suit, brought by Harrington & Smith to compel 
an assignment to them of the judgment held by Judson, plaintiffs 
alleged their agreement with defendant in effect as these plaintiffs 
allege it now. They allege advances at different dates of money 
to pay off liens and incumbrances, and that such advances were at 
Sayward's special instance and request. Sayward was a party 
defendant therein. He made no answer. It is said, however, that 
in the Boyd-Stevens suit, brought by creditors of the mills to set 
aside the conveyances to the defendant, the defendant denied that 
he had assumed payment of the mill debts, or had become bound 
to pay them. It is not claimed that he assumed these debts. His 
arrangement with Crawford & Harrington for sucli advances of 
money as might be required to provide for liens bears no resem- 
blance whatever to an assumption of an obligation to the creditors 
to pay such liens. • Judge Lewis testified that he drew a check as 
attorney for defendant for $766.86, to pay interest on judgments 
represented by McNaught (what he did was to indorse an order 
for such payment upon a check drawn by Meigs, which is in effect 
as he testifies) ; and, in explanation of the reasons for so doing, he 
testifies that there was a general understanding that in case of an 
emergency he was to call on Crawford & Harrington or Harrington 
& Smith for any money that might be required, and that, when he 
drew the check in question, there was a great emergency; that it 
was a case of urgent necessity, "because Greene had his hands on 
os, and McNaught had his fins on us." 

The accommodation had by Smith & Harrington of the defendant 
on two or more occasions of their temporary embarrassment are 
urged as evidence that Sayward was not then a debtor of the firm. 
The argument has force; yet the fact is not a conclusive one. I 
conclude that the arrangement entered into was in the expectation 
of all the parties that the mill would pay all the obligations as- 
sumed, and that it would not be necessary for defendant to make 
payments out of other funds; that it was tacitly understood that 
he should stand, as to the advances to be made, as a surety, and that 
he would not be called upon until there was a failure of payment 
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out of the business; that Crawford & Harrington were desirous 
of helping the business upon such a footing. Under such circum- 
stances, it would not be unusual if they called upon the defendant 
in the manner referred to. On the contrary, the fact of his liability 
to them may furnish a reason for calling on him as they did. How- 
ever this may be, I cannot consider the various circumstances in 
the case relied upon, as conflicting with the conclusions found by 
the? referee. The most that can be said is that these objections 
create a conflict in the evidence, and in such ase the findings, if 
fairly supported by evidence, must stand. 

It is argued that the bill of sale made on April 2, 1880, by defend- 
ant to Crawford & Harrington, to secure about $ 4,000 for mer- 
chandise advanced and future advances, is inconsistent with the 
existence of any previous arrangement for such advances. It is 
not improbable that, as claimed by plaintiffs, the arrangement in 
question was not made in February, 1 S80, as testified to by their 
witness in the opening of their case, but was subsequent to the bill 
of sale. If the case was otherwise doubtful, the argument of de- 
fendant from this fact might be conclusive of the question. But it 
is abundantly established that there was a guaranty to Crawford 
& Harrington by the defendant early in the year 1880 for advances, 
at least, of merchandise and current mill expenses, whatever of 
doubt there may be as to advances on judgments; whereas the 
bill of sale, in the inference drawn from it, is against any guaranty 
whatever. I mean by this statement that such fact is testified to 
directly and with positiveness by Hanford, Struve, and Harrington, 
and a finding upon such testimony cannot be disturbed on this mo- 
tion, but must be held as conclusive of the fact found. 

The money advances for insurance upon the mill were not within 
the terms of the order relied upon. As already stated, the au- 
thority to Crawford & Harrington to make advances was limited 
to such advances as Meigs, as the representative of defendant, 
should require. The insurance was effected without the consent 
of Meigs, and the charge therefor was against his protest. The 
question as to whether the insurance was to the defendant's bene- 
fit is immaterial. It was to the interest of Harrington & Smith, 
who looked to the insured property as security for what they had 
advanced on the defendant's account, that the property should be 
insured. Whatever the financial standing of the defendant may 
have been, the evidence warrants the conclusion that the property 
of the mills company was all the property he had within the United 
States, and therefore all the property to which they could have 
recourse under a process issued against him out of the courts of this 
country. The protection of this security was made more important 
by this fact, and was sufficient inducement for the advances of 
insurance made on this account. If the fact was otherwise, it 
would make no difference. The defendant could not be made the 
debtor of Harrington & Smith without his authority, and against 
the protest of his agent 

It is claimed by plaintiffs that the discount charged in the ac- 
count sued on means the interest which plaintiffs' assignors were 
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compelled to pay to get the money advanced to defendant's use, 
as charged in the account If this discount is in fact interest, it 
is but equitable that it should be allowed. If it is in fact interest 
upon advances charged in the account, as claimed, the manner in 
which such discount charges are arrived at should appear from the 
account, or at least from the evidence in connection with the ac- 
count The referee is unable to discover the manner in which 
these discount items were ascertained. I have the same difficulty. 
It does not help the matter to call the discount items "interest" 
Given this name, and some of these charges show the principal 
upon which the interest is charged and the rate of the charge. 
From this the time for which the charge is made is ascertained. 
Other of the charges show the time charged for, from which the 
principal sum may be calculated. The larger part of the items 
consist of lump sums charged as "discount" (interest), without any- 
thing to show the amount upon which this is figured or the time cov- 
ered by it On May 31, 1882, there is a charge of discount of $86 
upon $5,734, at 1\ per cent The cash advanced for that month, 
as appears from the account, is not $5,734, but very nearly $1,000 
less. It might be inferred from this and the explanation given in 
the evidence that Harrington & Smith borrowed that amount at 
the bank to provide for advances, paying the discount charged. 
If so, the discount is not upon what was actually advanced, but 
upon what they expected to advance. I am satisfied that, as a mat- 
ter of equity, Harrington & Smith were entitled to something in 
the way of these charges, but the state of the account makes it 
impossible to ascertain what that something is. If these items are 
called "interest," there is nothing in the account or the evidence to 
make them a legal charge against the defendant 

The Cochrane & Day litigation grew out of a dispute as to the 
quantity of logs sold by Crawford & Harrington for Cochrane & 
Day to Meigs, as the agent of defendant Meigs scaled the logs, 
and reported the measurement at 478,8G1. The price allowed was 
f4.50 per thousand, being a total bf $2,154.87. This amount was 
charged to the defendant by Crawford & Harrington. Cochrane 
& Day disputed the measurement and price, and brought an action 
against Crawford & Harrington to recover the value of the logs. 
They prevailed in the litigation, and recovered $3,627, instead of 
the $2,154.87 for which Crawford & Harrington had sold the logs 
to the defendant The plaintiffs seek to charge the defendant with 
the difference between these amounts, and with all the costs and 
charges, including attorneys' fees, paid by Crawford & Harrington 
in the litigation. Plaintiffs claim that Meigs practiced a fraud in 
measuring the logs. Assuming that such fact would be conclusive 
upon the defendant, how can it be determined here that the fact 
is as charged? The adjudication between Crawford & Harrington 
and Cochrane & Day does not bind the defendant More than half 
the entire charge in dispute consists of expenses incurred by Craw- 
ford & Harrington in an unsuccessful endeavor to maintain the cor- 
rectness of the measurement and price at which they sold the logs 
to the defendant The Cochrane & Day judgment cuts no figure 
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here. If the logs were undermeasured or sold below their value, 
the parties affected thereby might have corrected the mistake in the 
account as to this. 

What is known as the "Haller Judgment" presents an important 
question in the case. Crawford & Harrington were parties of the 
one part, with Meigs and the defendant, in a contract with Haller, 
made for the benefit of the lumber company and defendant, as the 
transferee of the property of the company. As found by the ref- 
eree, the true position of Crawford & Harrington in the contract 
was that of sureties to Meigs and the defendant Haller brought 
an action upon this contract, and recovered judgment against Craw- 
ford & Harrington and Meigs in the sum of {15,548, which sum 
Crawford & Harrington paid. The defendant was a party defend- 
ant, but was not served with process. This judgment is, at least, 
prima facie evidence of the defendant's liability. Crawford & Har- 
rington could have maintained an action upon it against the defend- 
ant to compel him to indemnify them for the recovery against them. 
Whether in such action the judgment would have been conclusive 
evidence of the defendant's liability it is not necessary to determine. 
It is settled that a judgment against a surety is prima facie evidence 
against the principal, although the latter had no notice of the ac- 
tion. Such judgment is conclusive where the principal had no- 
tice of the action. The finding that the position of Crawford & 
Harrington was that of sureties in the Haller contract is excepted 
to by defendant But the finding, except as to that part of 
it which finds that the logs delivered under the contract were 
sawed into lumber at defendant's mill and for his benefit, is merely 
a conclusion from other findings not excepted to, and abundantly 
established by the evidence. These unchallenged and established 
findings show that the relations of Crawford & Harrington to the 
subject-matter of the contract were those of -suretyship. Upon the 
case thus made, Crawford & Harrington could have maintained an 
action against the defendant for the amount recovered against them 
on the Haller judgment, and their successors in interest can main- 
tain such action now. Such right is not defeated by the fact that 
Crawford & Harrington have paid such judgment On the con- 
trary, payment is necessary to such right. Nor does it make any 
difference that Harrington & Smith paid to the holder of the judg- 
ment the one-half for which Harrington, as between himself and 
his cosurety, was liable, and debited Harrington with it in his pri- 
vate account with the firm. Defendant says in his brief that this 
fact, with other facts, shows that there was no intention to look 
to the defendant for reimbursement for the amount paid. If the 
fact of the obligation of the defendant was open to dispute, any- 
thing that evidenced an intention not to look to the defendant would 
be pertinent. But there is no room to question defendant's lia- 
bility upon the contract in question, and, of course, this liability is 
not discharged or waived by the fact that Crawford & Harrington 
paid their guaranty, or by the manner of payment, or by any inten- 
tion there may have been on Harrington's part at any time respect- 
ing it Moreover, the procuring of the money with which to pay 
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his part of this judgment by Harrington from Harrington & Smith, 
or the fact that the firm made payment for Harrington, in no way 
tends to show that Harrington did not intend to look to the defend- 
ant to reimburse him for the payment which he was thus compelled 
to make. In so far as the obligation thus created has passed by 
assignment to plaintiffs, they are entitled, upon the facts found by 
the referee, to recover therefor in this action. 

The several exceptions of both parties to the findings of fact by 
the referee are overruled, and upon such findings it is ordered that 
plaintiffs have judgment against the defendant for the sum of 
1153,128.89, with interest thereon from September 30, 1891. 



UNITED STATES v. MORGAN. 

(Circuit Court of Appeals, Eighth Circuit February 20, 1895.) 

No. 432. 

Clerks of Codbt— Pbbs— Practice— Van Duzee v. U. S^, 59 Fed. 440, Fol- 
lowed. 

Appeal from the Circuit Court of the United States for the East- 
ern Division of the Eastern District of Missouri. 

This was a petition filed by William Morgan to recover from the 
United States for services rendered as clerk of a United States 
court The circuit court rendering judgment for the petitioner, and 
defendant appealing to the circuit court of appeals, the appellee 
moved to dismiss the appeal. This motion was denied (12 C. C. A. 
6, 64 Fed. 4), and the case was now heard on an exception to the 
ruling of the court below allowing fees to the appellee for making 
accounts of jurors for mileage and attendance. 

William H. Clopton (Walter D. Coles, on the brief), for the United 
States. 
Eleneious Smith (Joseph Dickson, on the brief), for appellee. 

Before CALDWELL, SANBORN, and THAYER, Circuit Judges. 

CALDWELL, Circuit Judge. The single question in this case is 
whether the clerk is entitled to 15 cents for making out the accounts 
of jurors and witnesses, in addition to 10 cents for swearing the wit- 
ness or juror, and 15 cents for the jurat It is the settled practice 
of the circuit court of the United States for the Eastern district 
of Missouri for the clerk to make out these accounts. This practice 
has the force and effect of a rule of court, of which this court will 
take judicial notice. On the authority of Van Duzee v. U. S., 59 
Fed. 440, the judgment of the circuit court is affirmed. 
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TURNER et al. v. UNITED STATES. 

(Circuit Court of Appeals, Fifth Circuit January 15, 1805.) 

No. 253. 

1. CimtrNAL Law— Evidence— Unopfici at. Maps. 

There is no error in admitting an unofficial map made by a witness, 
when the same is offered only in connection with his testimony, and not 
as independent evidence. 

2. Same— A pi* bal— Prejudicial Error. 

Overruling an objection to a question will not be held as prejudicial 
error when the record fails to show what answer was made by the witness. 
8. 8am b. 

Exclusion of questions will not be held as prejudicial error where the 
record fails to show what the witness would have answered, or what the 
party interrogating him proposed to prove by the question. 

4. Same— Evidence— Hearsay. 

In a prosecution for cutting timber on government lands, a witness for 
the government testified that he bad cut some trees on the sections in 
question, and that all his knowledge as to the location of the section lines 
was derived from a third person. Held, that the fact of obtaining his 
knowledge by hearsay went rather to the effect than the admissibility of 
his evidence, and there was no error in its admission. 

5. Same— Order of Evidence— Discretion of CorRT. 

The order of proof is in the discretion of the trial court and a reviewing 
court cannot review its action in receiving, after the defense had rested, 
certain evidence alleged to be not properly in rebuttal. 

0. Objections to Jumy— Waiver. 

Objections to the manner and mode of drawing and impaneling the 
grand and trial juries should be prosecuted as grounds of challenge to 
the entire array, or to the objectionable juror before the trial, and If not 
60 presented are cured by the verdict 

7. Criminal Law— Joint Verdict — Separate Sentences — Cutting Timber 

fkom government lands. 

Where indictments against two persons for cutting timber- from govern- 
ment land contrary to He v. St § 24G1, are consolidated, and the jury re- 
turns a single verdict fixing the amount of damages, the court is justi- 
fied in assessing against each separately the triple damages authorized by 
the statute, and is not required to impose a joint penalty. 

8. Same— Consolidation of Indictments. 

Two indictments may be consolidated, under Rev. St § 1024, although 
two persons are jointly charged in each. 

In Error to the District Court of the United States for the South- 
ern District of Alabama. 

These were indictments against Noel E. Turner and Martin Lank- 
ford for violating the statute against cutting timber from the public 
lands. Rev. St. § 24G1. The indictments were consolidated, and 
defendants, having been convicted and separately sentenced, sued 
out this writ of error. 

On the 10th of February, 1894, the grand jury impaneled in the district court 
for the Southern district of Alabama found two Indictments against the plain- 
tiffs in error, each containing two counts, for cutting and procuring to be cut 
with intent to export dispose of, use, and employ the same in some manner 
other than for the use of ihe navy of the United States, certain timber upon 
lands then and there belonging to the United States, to wit: In the first indict- 
ment No. 1,141, the E. Vjof the K.^of section 13. and all that part of the W.%of 
the E. Mi of section 13 lying east of the state line between the state of Alabama 
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and the state of Mississippi, all in township 3 N. v range 5 W., St. Stephen's 
meridian; and, in the second indictment No. 1,142, the N. % and S. E. % and 
the N. % of the S. W. %. section 19, township 3, range 4, all in the county 
of Washington, state of Alabama.— and duly charging other necessary ingre- 
dients to make offenses under section 2461 of the Revised Statutes of the 
United States. After the finding of said indictments, the court ordered as 
follows: "It is ordered by the court that the above-stated cases, numbers 
1,141 and 1.142, United States v. Noel B. Turner and Martin Lankford. be and 
the same are hereby consolidated, and to be considered and tried together;" 
and thereupon the defendants pleaded, each for himself, not guilty, a jury was 
duly elected, tried, and sworn, and the trial of the consolidated cases was pro- 
ceeded with, resulting in a verdict of not guilty in case 1,141, and of guilty as 
charged in the indictment, and assessing the damages at $248.80, in case 1,142. 
Thereupon the defendants moved the court to grant a new trial in said con- 
solidated causes, on the ground "that the verdict as rendered by the jury was 
contrary to law, the evidence, and the charge of the court, and because one 
or more of the jurors sworn to try the cause were not impartial, in this, to 
wit. they had served upon a former jury at this same term of the court, con- 
victing one of the defendants upon a similar charge from testimony elicited 
from one of the same witnesses, and because the jury arrived at the verdict 
by methods other than the consideration of the evidence." In the record fol- 
lowing this motion for a new trial are affidavits purporting to be the several 
affidavits of each of three jurors sworn in the case, in each of which is recited 
the manner in which the jury ascertained and arrived at the number of trees 
cut and removed by the plaintiffs in error. At a later day of the term, April 
7 t 18&4, the motion for a new trial was overruled and denied as of date April 
5, 1S94. On April 3, 1S94, the plaintiffs in error also filed a motion in arrest 
of judgment as follows: "Now come the defendants in the above-stated cause, 
after verdict and upon sentence, and move the court to arrest the judgment 
In said cause on the following grounds: First. Because the grand jury that 
returned the indictment was not summoned according to law, in this: that 
the record fails to show that the court ordered the venire to issue therefor. 
Second. Because the record fails to show that the foreman of the grand jury 
was appointed according to law. Third. Because the record fails to show the 
talesmen summoned to serve on the grand jury were ordered to be summoned 
by the court and from the body of the district, as required by law. Fourth. 
Because the record fails to show that the grand jury which returned the in- 
dictment in this consolidated cause was drawn from the jury box, containing 
at the time of said drawing the names of not less than 300 persons, as required 
by law. and the record fails to show that the names composing said grand 
jury had been placed in the box by the commissioners, as the law required. 
Fifth. Because the record shows that one or more of the petit jurors who 
served in the trial of this cause were drawn from the jury box after the num- 
ber of names in said jury box were reduced below 300. Sixth. Because the 
defendants in this cause were indicted and tried jointly, and the verdict of 
the Jury fails to assess a separate penalty against each of them. Seventh. 
Because the record shows that this cause was consolidated by the court with 
another cause, and became one case, and the jury returned a verdict of not 
guilty in the other case, "and that operated an acquittal in this case." In the 
transcript of record following this motion is a list of names of persons, with 
the post office or residence of each, the same purporting to be the jury-box 
list for the November term, 1893, but which is not otherwise verified, nor 
shown to be a part of the record. On April 5, 1894, the court overruled and 
denied the motion in arrest of judgment, and thereupon proceeded to sentence 
the plaintiffs in error, respectively, as follows: Noel B. Turner to pay a fine 
of $746.40 and the costs of the prosecution, and be imprisoned for the period of 
six months in the Mobile county jail, and stand committed until the payment 
of said fine and costs; said Imprisonment to commence on the expiration of a 
former sentence pronounced on this day on the said defendant in another case. 
Martin Lankford to pay a fine of $746.40 and the cost of the prosecution, and 
be imprisoned for the period of one month in Mobile county jail, and stand 
committed until the payment of said fine and costs. Thereupon the plaintiffs 
in error brought the case to this court for review upon some 16 assignments 



Digitized by 



Google 



282 FEDERAL REPORTER, Vol. 66. 

of error, mainly relating to errors on the part of the court in the admission 
or rejection of evidence, but all of which are specially noticed, so far as the 
same is necessary, in the opinion of the court 

M. D. Wickersham, W. H. Mcintosh, and J. 0. Rich, for plaintiffs 
in error. 
J. N. Miller, U. S. Atty. 

Before PARDEE and McCORMIOK, Circuit Judges, and BRUCE, 
District Judge. 

PARDEE, Circuit Judge (after stating the facts). The first as- 
signment of error is that the court erred in permitting a map made 
by one Capt Dan Williams, a surveyor, to be received in evidence, 
because it was not shown that the said map was made by authority 
of law. The bill of exceptions recites that on the trial the United 
States called as a witness one Capt. Dan Williams, who testified 
that he had been employed by the United States to make a survey 
of the land in said section 19, and also to run the lines upon said 
section 13, township 3 N., range 5 W., in said Washington county; 
that he had made a map of said lands and surrounding lands, but 
that he was unable to state that any portion of his map was correct, 
except those portions of said sections 19 and 13 which are repre- 
sented upon said map. The United States attorney then offered in 
evidence the map so made by the said Williams, to which the de- 
fendants objected, on the ground that the said map was not shown 
to be made by any authority of law. We understand from this that 
the court admitted the map of the lands in question made by Capt. 
Dan Williams in connection with and as a part of his evidence. It 
certainly was not a case of offering an unofficial map or plat as 
independent evidence. 

The second, third, and fourth assignments of error relate to the 
evidence given by one Forbes, a witness for the United States, who 
testified that he was a special agent of the general land oflke, and 
that he made a personal examination of the alleged depredations 
upon sections 19 and 13 in August of 1893. Upon being asked what 
number of trees, in his best judgment, as estimated by him on ex- 
amination, had been cut or removed from the public land in said 
sections 13 and 19, respectively, said Forbes replied, "About 200 on 
section 13, and at least 2,000 on said section 19," to which question 
and answer defendants objected. No reason for the objection was 
given at the time, and no reason is given in the assignment of error. 
The United States then, by its attorney, asked said witness Forbes, 
"Did you know the market value at that place of timber or trees 
like those cut on said section 19?" to which question the defendants 
objected. The court overruled said objection, but the bill of ex- 
ceptions does not show what, if any, answer was made by the wit- 
ness to the question. Thereafter the witness Forbes testified to an 
altercation and difficulty that he had had with the defendant Noel 
E. Turner at the store of the latter in Washington county, where- 
upon the defendants asked said witness the following question: 
"Did you attempt to get a gun, after the altercation in which you 
were assaulted by the defendant Turner, to shoot him with?" The 
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United States, by its attorney, objected to this question; the court 
sustained said objection, but the record is silent as to what answer 
i witness would have made to the question if permitted by the court, 

and also silent as to what was the defendants' purpose to prove by 
the question propounded. It would seem from this statement of 
the objections made to the evidence of the witness Forbes that no 
error prejudicial to the plaintiffs in error can be predicated upon it. 

The fifth assignment of error is that the court refused to allow 
one Green, a witness for the United States, to answer the following 
question : "What would be the value of the timber if there was no 
tramway there?" We find in the bill of exceptions that such ques- 
tion was propounded to the witness Green on cross-examination, 
but, as in the case of Forbes, no showing is made as to whether or 
not the answer would have been material in the case. 

The sixth assignment of error is that the court erred in overruling 
a motion of the defendants to exclude all of the testimony as to 
the cutting of timber by one John Turner, a witness sworn by the 
government, because the said Turner had testified that he only 
knew the lines of the land from which he cut timber from the 
statements of one Logan, who had not been previously shown to 
be familiar with the lines bounding the lands upon which the al- 
leged depredations had been charged. It appears from the bill 
of exceptions that one John Turner, called as a witness for the 
United States, testified in chief that he knew the north line of 
section 19, and that he cut upon said section about 30 trees; that he 
only knew the western line of said sections 13 and 19 of the survey 
made by the aforementioned witness Daniel Williams, who was 
i accompanied by the witness Forbes. According to the said survey, 

he cut on section 13 20 trees, more or less, and on section 19 about 
30 trees. On cross-examination he testified that "all of his infor- 
mation about said sections he knew from information made to 
him by one Logan." We are of opinion that the motipn to ex- 
clude all the testimony of Turner as to the cutting of timber on 
sections 13 and 19 because his knowledge of lines was derived from 
others was properly overruled. The witness, according to his evi- 
dence, had cut trees on sections 13 and 19, according to the survey 
made by the witness Dan Williams, who was accompanied by the 
witness Forbes. Without running the lines himself, his exact 
' knowledge of the section lines would necessarily be dependent upon 
hearsay. As the whole matter went to the jury, we think the ob- 
jections made were rather to the effect of the evidence than to its 
admissibility. 

The seventh assignment of error relates to the evidence of one 
Thad Holland, a witness for the United States, who testified in 
chief that he had cut timber on section 19 during the summer of 
1893, but that he did not know how many trees he cut; that he did 
not cut on section 13; that timber on both sections had been boxed, 
for turpentine prurposes, many years ago; that some of 'the timber 
had burned down, and some of the timber was dead. On cross- 
examination the said witness testified that he knew the settlement 
of the defendant Noel E. Turner on said section 19. He was then 
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asked by the defendants, through their attorney, what improve- 
ments the said Turner, one of the defendants, had on said section 
19, to which question the United States, through its attorney, ob- 
jected, and said objection was sustained by the court Defendants 
then asked said witness Holland whether defendant Turner lived 
on said section 19; he answered that Turner did not live' on the 
land, but he had a house on it The statement that "he had a house 
on it" was, on motion of the United States attorney, excluded by the 
court as irrelevant and immaterial. Said witness Holland was 
then asked by defendants, 'What is the character of that house?" 
to which question the United States, through its attorney, objected, 
and this objection was sustained by the court. The defendants 
thereupon further asked said witness Holland the following ques- 
tion: "Is it not a fact that there was land in preparation for culti- 
vation there?" The United States, through its attorney, objected 
to said question, and the court sustained the objection. The de- 
fendants further asked the witness Holland, "What improvements 
had the defendant Turner made on the place where you cut tim- 
ber?" The United States, through its attorney, objected to said 
question, which objection was sustained. None of the questions 
propounded to the witness Holland, to which objections weio sus- 
tained by the court, were answered, and the bill of exceptions is si- 
lent as to what answers were expected, or as to what defendants pro- 
posed to prove by the said witnesses. We infer from the discussion 
of the assignment in the brief that the questions were propounded 
with a view of showing that one of the defendants had a homestead 
entry upon part of one of the sections, upon which he had made 
improvements, and perhaps upon which he was living, with a view 
to justify the cutting of timber charged in the indictment as within 
the homestead right; and we notice that a previous recital of the 
bill of exceptions shows that on September 7, 1893, the defendant 
Noel E. Turner had made application for and entered as a home- 
stead the N. i of the S. E. J and the N. £ of the S. W. J, section 19, 
township 3, range 4 W., Washington county, Ala.; but, as the entry 
of homestead was subsequent to the alleged trespass, we cannot 
presume that the answers to the questions propounded to Thad 
Holland would have been favorable to the plaintiff in error, and 
we are unable to say that the rulings of the court in sustaining the 
objections to the questions propounded were prejudicial to them. 

The eighth, ninth, tenth, and eleventh assignments of error are 
also based on rulings of the court sustaining objections to ques- 
tions propounded to the witnesses by the plaintiffs in error, but 
no showing was made as to what they proposed to prove by the 
questions propounded, and therefore these assignments are dis- 
posed of by what has been already said. 

The twelfth assignment of error is that the court erred in per- 
mitting the United States to offer in evidence, after defendants had 
rested, certain warrants of arrest; the objection to the introduction 
of said warrants in evidence being that they were not in rebuttal. 
It seems that the defendants were permitted to offer in evidence, 
to make out their defense, receivers' receipts showing homestead 
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entries of Noel E. Turner, one of the defendants, one H. 0. Turner, 
and one Callaway, in said section 19, on the 7th day of September, 
1893, and, further, to offer evidence that settlements and improve- 
ments were made upon said lands thus entered for homestead, 
the same being the identical land upon which the defendants Tur- 
ner and Lankford were charged with cutting and removing timber* 
The warrants showed that in August of 1893, before the homestead 
entries were made, or pretended to have been made, affidavits had 
been made and warrants issued charging the defendants with 
the offense contained in the indictments. It would appear to have 
been admissible in rebuttal on the case made or sought to be made 
by the defendants; but, as a matter of law, the order of proof 
in the trial court is within the discretion of the trial judge, and his 
rulings in that respect cannot be reviewed on error. 

The motion in arrest of judgment was properly overruled, but, 
if not, the record does not present any case for review in that re- 
spect. All the objections to the manner and mode of drawing and 
impaneling the grand jury and trial jury should have been pre- 
sented as grounds of challenge either to the entire array or to the 
objectionable juror prior to the trial, and, not having been made 
prior to, were cured by the verdict. 

The fourteenth assignment of error is "that the court erred in 
assessing the fine against each of the defendants separately, the 
same having been jointly indicted and tried, and only one verdict 
having been rendered by the jury"; and the fifteenth assignment 
of error is "that the court erred in receiving two verdicts from the 
jury in the same case, for the reason that the cause had been con- 
solidated." There is some little conflict between, these two assign- 
ments of error, but neither is well taken. The defendants were in- 
dicted, tried jointly, and both were convicted, and the jury found 
the damages committed by them to be $248.80. Section 2461 of 
the Revised Statutes provides that "every such person [meaning 
every person who has violated the section] shall pay a fine of not 
less than triple the value of the trees and timber so cut, destroyed 
or removed, and shall be imprisoned not exceeding 12 months." 
The fine provided for is a part of the punishment as much as is the 
imprisonment; it is necessarily assessed against each, just the 
same as the imprisonment. Any reasoning which wonld make 
the money penalty joint would necessarily make the imprisonment 
joint. Some question has been made as to the power of the court, 
under section 1024 of the Revised Statutes of the United States, 
to consolidate two or more indictments where two persons are joint- 
ly charged in each indictment, but we consider the statute broad 
enough to cover the case in hand. Under the statute, two or 
more indictments can be consolidated, if all the counts in all the 
indictments could have been included in one indictment in the first 
mstance. As consolidated, the two indictments stood practically as 
one indictment with four counts; the verdict rendered by the jury, 
construed in the light of the indictments consolidated, must be 
considered as a verdfct of not guilty on two of the counts, and of 
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guilty on the other two; and, if informal, it was still too plain for 
any misunderstanding as to the real finding of the jury. 

The sixteenth assignment of error is a formal one, not necessary 
to be noticed. The judgment of the district court is affirmed. 



TURNER v. UNITED STATES. 

(Circuit Court of Appeals, Fifth Circuit January 15, 1895.) 

No. 254. 

Criminal Law—Instructions— Province of Court and Jury. 

A statement by the court, after summing up the evidence for the prose- 
cution, that "evidence of circumstances tending to show guilt is competent 
evidence," is not an invasion of the province of the jury when they axe 
also told that they are the sole judges of. the weight and sufficiency of 
the evidence. 

In Error to the District Court of the United States for the 
Southern District of Alabama. 

This was an indictment against Noel E. Turner for cutting timber 
from the public lands of the United States. Defendant, having been 
convicted, brought a writ of error to this court 

M. D. Wickersham, W. H. Mcintosh, and J. C. Rich, for plaintiff in 
error. 
J. N. Miller, U. S. Atty. 

Before PABDEE and McCORMICK, Circuit Judges, and BRUCE, 
District Judge. 

PARDEE, Circuit Judge. The plaintiff in error was tried and 
convicted in the court below for cutting timber on public lands in 
violation of section 2461, Rev. St. U. S., and was sentenced to pay a 
fine of $36 and the costs of prosecution, and to be imprisoned for 
the period of three months in the Mobile county jail, and stand 
committed until the payment of said fine and costs. 

The bill of exceptions recites that the court in its charge summed 
up the evidence, direct and circumstantial, on the part of the govern- 
ment, and said: "This is in substance the testimony on the part 
of the government tending to show the defendant's guilt. Evidence 
of circumstances tending to show such guilt is competent evidence." 
The court also summed up the evidence favorable to the defendant, 
and stated: "This is in substance the evidence for the defendant," 
and instructed the jury that they were the sole judges of the weight 
and sufficiency of the evidence, and, to justify a conviction of the 
defendant, they must be satisfied of his guilt beyond a reasonable 
doubt The defendant below, plaintiff in error here, excepted to 
that part of the charge which is as follows: "This is in substance 
the testimony on the part of *he government tending to show tW 
defendant's guilt. Evidence of circumstances tending to show such 
guilt is competent evidence." No ground of objection to the charge 
was then stated by the defendant, nor is any ground of error as- 
signed in this court, except that in the assignment of error it is 
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said:' "The substance of the testimony was a matter which should 
have been left solely and exclusively for the jury to determine, be- 
cause the jury are the sole and exclusive judges of the circum- 
stances and the tendency of said circumstances to show guilt or in- 
nocence." We do not think that the trial judge invaded the prov- 
ince of the jury. The weight and sufficiency of the evidence was 
left entirely to the jury. Starr v. U. S., 153 U. S. 614, 14 Sup. Ct 919. 

The third assignment of error is that the court erred in over- 
ruling the defendant's motion in arrest of judgment. This motion 
in arrest of judgment is, in all respects, like a similar motion in 
Turner v. U. S. (No. 253; just decided) 66 Fed. 280, where we held 
the motion to have been properly overruled. 

The last assignment of error is that the court erred in refusing a 
charge as asked in writing by the defendant We do not find in the 
bill of exceptions that any charge in writing was asked for by the 
* defendant We do find, however, that, at some stage of the case 
not mentioned, the defendant requested the court to give the fol- 
lowing: "If the jury believe the evidence, you must find the de- 
fendant not guilty"; and reserved an exception to the refusal of the 
court to give this charge. The evidence recited in the bill of ex- 
ceptions tended to show that the defendant on trial was guilty as 
charged in the indictment, and was sufficient, if believed by the 
jury, to warrant a verdict of guilty. The refusal to give the gen- 
eral charge in favor of the defendant was not in any sense erroneous. 
The judgment of the district court is affirmed. 



TURNER V. UNITED STATES. 

(Circuit Court of Appeals, Fifth Circuit January 15, 1895.) 

No. 313. 

1. Cutting Timber from: Public Lands— Evidence. 

In a prosecution for cutting timber from public lands, a special ageot 
of the land office testified that he visited the land after part of the timber 
had been cut. He was then asked who went with him on that occasion. 
Hddy that there was no error in receiving his answer over defendant's ob- 
jection to the competency of the question. 

2. Same — Sentence in Misdemeanors. 

In misdemeanors it is not necessary for the court to ask defendant if 
he has anything to say why sentence should not be pronounced against 
him. Turner v. U. S., 66 Fed. 289, followed. 

In Error to the District Court of the United States for the South- 
ern District of Alabama. 

This was an indictment against Herbert 0. Turner for cutting 
timber from the public lands of the United States. Defendant was 
convicted, and now seeks a review of the case by writ of error from 
thig court 

M. D. Wickersham, W. H. Mcintosh, and J. G. Rich, for plaintiff in 
error. 

J. N. Mffler, U. S. Atty. 
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Before PAKDEE and McCORMICK, Circuit Judges, and BBUCE, 
District Judge. 

PARDEE, Circuit Judge. The plaintiff in error, Herbert C. 
Turner, was tried and convicted in the court below for cutting 
timber on the public lands in violation of section 2461, Rev. St, U. 
H., and was sentenced to pay a fine of f 225 and the costs of prosecu- 
tion, and be imprisoned for a period of 20 days in the Mobile county 
jail, and stand committed until the payment of said fine. He says 
to this court that the court below erred in overruling his motion 
to rule out the answer of Charles T. Forbes (a witness examined fry 
the United States) to the following question, to wit: "Who went 
there [that is, to the land described in the information] with you ?" 
Answer: "N. E. Turner." The reason assigned for ruling out the 
question and answer was that the same were not competent. Ex- 
actly what was meant by the objection we are not advised. The* 
witness Forbes had testified that he was a special agent of the gen- 
eral land office, and that he visited the land in question after 
about two-thirds of the timber, or from four to five hundred trees, 
had been cut and removed from said land. He was then asked 
who went with him. The assignment of error seems to be with- 
out any particular merit. 

The bill of exceptions further shows that one Allison Holland, a 
witness for the United States, who testified thathe knew section 19, 
which embraced the land described in the indictment; that he did not 
know where the defendant's homestead entry was; that the timber 
on that section was worth about 25 cents per tree; and that be went 
into the store belonging to defendant's brother some time in June, 
1893, where defendant was employed as a clerk, some eight or nine 
miles from the land, and there heard the defendant say that they 
could have their own way now about cutting timber, as Wickersham 
and Mayfield were out now, and defendant remarked, "We will cut it 
as we come to it." The said Holland was then asked by the defendant 
the following question: "What articles of provision did you buy 
from the defendant at the time of this conversation?" The United 
States attorney objected to the question, and his objection was 
sustained by the court. The relevancy of this question does not ap- 
pear even by suggestion. 

The third assignment of error is that the court erred in refusing 
to permit the defendant below to offer in evidence the. record of 
indictment and conviction of Noel E. Turner and Martin Lankford, 
who had at the November term of this same court been tried, convict- 
ed, and sentenced for cutting and removing for their benefit the 
identical timber charged in the indictment against the defendant, 
and for which he is now on trial. The counsel for the United States 
in this court says that the record of the trial and conviction of Noel 
E. Turner and Martin Lankford for trespass in cutting timber from 
the land named in this indictment, along with other lands, has no 
bearing on the guilt or innocence of the defendant, and to this we 
agree. 
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The plaintiff in error also complains that he was not asked by 
the court, at the time of sentence and prior thereto, if he had any- 
thing to say why the sentence of the court should not be pronounced 
against him. A similar objection was disposed of adversely in 
Turner v. U. S. (No. 312; just decided) infra. The judgment of 
the district court is affirmed. 



TURNER v. UNITED STATES. 

(Circuit Court of Appeals, Fifth Circuit January 15, 1893.) 

No. 312. 

L Crwtual Law— Evidence— Unofficial Map. 

The admission of an unofficial map in connection with the testimony 
of a witness who made it is not error. Turner v. U. S., G6 Fed. 280, fol- 
lowed. 
2. Same— Review— Defective Record— Prejudicial Error. 

The exclusion of a question Is not to be hdd prejudicial error when the 
record fails to show what was proposed to be proved by the answer. Tur- 
ner v. U. S., 66 Fed. 280, followed. 
8. Same— Sentence. 

In misdemeanors it is not necessary for the court to ask: defendant if he 
has anything to say why sentence should not be pronounced against him. 

In Error to the District Court of the United States for the South- 
ern District of Alabama. 

This was an indictment against Noel E. Turner for cutting timber 
from the public lands Of the United States. Defendant was con- 
victed in the court below, and now brings error to this court. 

M. D. Wickersham, W. H. Mcintosh, and J. C. Eich, for plaintiff in 
error. 
J. N. Miller, U. S. Atty. 

Before PARDEE and McCOEMICK, Circuit Judges, and BEUCE, 
District Judge. 

PAEDEE, Circuit Judge. The plaintiff in error was tried and 
convicted in the court below for cutting timber on public lands in 
violation of section 2401, Eev. St U. S., and was sentenced to pay a 
fine of $150 and' the costs of prosecution, and be imprisoned for the 
period of three months in the Mobile county jail, and stand com- 
mitted until the payment of said fine and costs; said imprisonment 
to commence on the expiration of the former sentences pronounced 
on said defendant in cases 1,140, and 1,142, respectively, of the 
docket of the court 

The first assignment of error is that the court erroneously per- 
mitted a map made by one Dan Williams, surveyor of Mobile county, 
to be given in evidence, because it had not been previously shown 
that said map had been made by competent authority, nor had it 
been previously shown that said map was correct. The map in 
question appears to have been a map made by Dan Williams himself, 
and to have been permitted to go to the jury in connection with his 
v.66p.no.3— 19 
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evidence. As just decided in Turner v. U. S. (No. 253) 66 Fed. 280, 
this was not error. 

The second assignment of error is that the court erred in permit- 
ting one Huggins to answer, after objection by the defendant below, 
the following question, to wit: "Did you, Mr. Huggins, go to Gard- 
ner, or did Gardner go to you, and propose to go to the defendant 
Turner?" The bill of exceptions shows that this question was asked 
of the witness Huggins by the defendant, plaintiff in error here; 
it further shows that the United States objected to the question, the 
objection was sustained by the court, and the defendant below ex- 
cepted. Assuming that this ruling is the one suggested as error, all 
that need be said is that the record fails to show what was proposed 
to be proved by the answer. 

The third assignment of error is that the court erred in refusing 
to permit one Frank Wilkins to answer the following question: 
"Who did you first tell about this conversation, when was it, when 
did you tell it, and how long after said conversation occurred?" 
The bill of exceptions in no wise sustains this assignment of erorr. 

The fourth assignment of error seems also to be without any 
predicate in the bill of exceptions. 

The fifth assignment of error, relating to the examination of one 
Hutchinson, seems also to be a mistake; but, assuming that it means 
the reverse of what it says, the assignment is still worthless, be- 
cause no showing is made as to whether the question propounded 
and the answer expected were material. 

The general charge requested by the defendant below was prop- 
erly refused, because the evidence was conflicting. 

The seventh assignment of error is that the court erred in not 
asking the defendant Turner if he had anything to say why the 
sentence of the court should not be pronounced against him when 
said sentence was pronounced. Whatever may be the rule in capital 
cases and other felonies, we are clear that no such question is neces- 
sary in misdemeanors. See Bish. Cr. Proc. § 1118, note; 1 Archb. 
Cr. Law & Prac. (Ponieroy's Notes) p. 580. The judgment of the 
district court is affirmed. 



In re ACKER. 

(Circuit Court, D. Montana. August 80, 1894.) 

No. 279. 

1. Contempt— Punishment— Confinement without Examination. 

The U. S. circuit court made an order directing a United States marshal 
to take into his service as many deputies as should be required to afford 
all necessary protection to the receivers of the N. P. R. Co., appointed by 
said court, and to the property in their hands, and to attach and bring 
before the cpurt any persons wrongfully interfering with such property, 
to Bhow cause why they should not be punished for contempt. Pursuant 
to said order, a deputy marshal arrested one A., who was confined, under 
such arrest, for more than a month, without being taken before any 
magistrate or examined or held to bail. Held, upon habeas corpus seeking 
A/s discharge from such confinement, that his detention, without ex- 
amination and regular commitment, was illegal, and he should be dis- 
charged. 
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8. Same— Classification as a Criminal Offense. 

Contempt of a court of the United States, if classified at all as a crim- 
inal offense, must be designated as a misdemeanor, ana not as a felony. 
8. Same— Who may Commit. 

In order that a person, may be guilty of contempt of court in interfering 
intentionally with the possession by a receiver, appointed by the court, 
of the property in his charge, it is not necessary that such person should 
be an officer of the court or an employe" of the receiver. 
4. Marshals— Right to Arrest without Warrant. 

Under section 788, Rev. St, a United States marshal, in executing the 
laws of the United States, has the same right to arrest without warrant 
as the sheriffs of the state within which is situated the district for which 
the marshal acts. 

This was a petition by W. E. Acker for a writ of habeas corpus, 
alleging that the petitioner was illegally restrained of his liberty by 
the marshal of the district of Montana, 

David B. Carpenter, for petitioner. 

Preston H. Leslie, XL S. Dist. Atty., for respondent 

KNOWLES, District Judge. In this cause the petitioner, W. E. 
Acker, was arrested by a deputy United States marshal upon the 
charge of contempt of this court, committed in interfering with the 
receivers of the Northern Pacific Railroad Company in the manage- 
ment of the property of said company held by said receivers by virtue 
of an order of the above circuit court By affidavits filed, the con- 
tempt was charged to have been committed by intimidating and seek- 
ing by means of certain statements to induce certain employes of 
the said receivers to desist from working therefor. Some time in 
the month of November, 1893, the above court appointed Thomas F. 
Oakes and others receivers of all the property of said the Northern 
Pacific Railroad in Montana, and authorized and required of them 
that they operate the railroad belonging to said company in this 
district Upon the 30th day of June, 1894, the above court, upon 
certain representations made to it by the said receivers, showing 
a necessity therefor, made the following order: 

"Now, therefore, in consideration of the premises, it is hereby ordered that 
the United States marshal within and for the district of Montana take into 
his service a sufficient number of deputies for that purpose, and he is hereby 
directed and required to furnish and afford aU necessary protection to the 
receivers appointed by this court in the above-entitled action to enable thuin 
to manage and operate the said Northern Pacific Railroad; and the said 
marshal is hereby directed and required to take from the possession of aU 
persons now unlawfully holding the same such portion of the train equip- 
ment of the said road, such telegraph offices or other portions of the property 
of the said Northern Pacific Company, to whjch the receivers are entitled 
to the possession, and to restore the possession thereof to the said receivers; 
and he is further directed and required to attach and bring before this courf 
any and aU persons who shall wrongfully and unlawfully or in any mannei 
interfere with the possession, management, control, or operation of said rail- 
road and its equipment by the said receivers, to show cause, if any they have, 
why they should not be punished as for contempt of this court for wrong- 
fully interfering therewith." 

Through said receivers, the above court was in the possession, or 
entitled to the possession, of all the railroad property of said com- 
pany in Montana. The marshal is the executive officer of the court; 
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and, when an emergency is presented requiring such action, the court 
can call upon said officer to preserve in the hands of the receivers, 
appointed by the court, the property intrusted to them, and to insure 
to them its management and operation. Out of necessity, the court 
must have this right to call upon its chief executive officer. Many 
federal courts within the last few months have exercised this right 
throughout different portions of the United States. Said railroad, 
by its charter, is required to transport the military stores and mails 
of the national government, and it seemed from facts presented to 
the court that all effort the court was capable of making should be 
made to the end that the charter of the company should not become 
void, and that it should be operated to the end that it might be so 
used. The above order, so far as it directed the marshal to arrest 
all persons who might be guilty of contempt in interfering with the 
said receivers in the possession and management of said property, 
was not considered as a warrant of arrest If it could be so classed, 
it would be void in not naming the person to be arrested. It will 
be noticed that this order was not to arrest persons who previous 
thereto had committed any offense, but was intended for future 
guidance. It was then thought that said officer might have this 
authority to arrest any one who should interfere with the said rights 
of the said receivers, and which rights he was ordered to maintain 
without any such order, and that this order only pointed out the 
legal duty of the officer that existed in the absence of any such 
order. About the only power provided by law for enforcing the 
other parts of the order to preserve the possession and rights of said 
receivers in said railroad property was this right to arrest for con 
tempt. He could not arrest under the present state of the law for 
a breach of the peace or an assault and battery. Without authority 
to act in some way, if necessity required, the first part of the order 
would be useless. 

In the case of New Orleans v. Steamship Co., 20 Wall. 387, the 
supreme court said: "Contempt of court is a specific criminal of- 
fense. The imposition of a fine was a judgment in a criminal case." 
This was said in a case when the mayor of New Orleans, Clark, was 
under a rule ordered to show cause why he should not be punished 
for contempt, and was punished by a fine. The same language is 
used in Re Swan, 150 U. S. 637, 652, 14 Sup. Ct. 225. What class 
of criminal offenses contempt belongs to is nowhere, I think, defined. 
It may be punished by fine or imprisonment at the discretion of the 
court. And there is no limit placed to the extent of either. It 
is proper to say, however, that courts have not been disposed to be 
arbitrary and unreasonable in inflicting punishment in such cases. 
In some cases it would seem that contempt should not be classed as 
u criminal offense. In cases where a person is imprisoned in order 
to compel the submission of a party to a decree in equity, it would 
seem that the power to punish for contempt was assimilated to a 
civil remedy. The case under consideration, however, would come 
under the class denominated as a "criminal offense." The right of 
an officer to arrest in criminal cases varies with the nature of the 
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offense. In case of felony the officer may arrest after the commis- 
sion of the offense, as well as at the time thereof, without a warrant; 
but in cases of a misdemeanor, except in certain cases, and where 
the statute authorizes it, he cannot arrest without a warrant after 
the offense has been committed, while he has full power at the time 
of the commission thereof to arrest without warrant This appears 
to have been the common-law rule. It was contended in this case 
that the fourth amendment to the constitution of the United States 
prohibited a federal officer from arresting any one without a war- 
rant The inspection of the language of that amendment will show 
that such should not be its interpretation. It reads as follows: 

"The right of the people to be secure In their persons, homes, papers and 
effects against unreasonable searches and seizure shall not be violated, and 
no warrant shall Issue but upon probable cause supported by oath or affirma- 
tion, and particularly describing the place to be searched, and the persons or 
things to be seized." 

To fully understand the meaning of this clause, quite an ex- 
tensive consideration of the provisions of the common law pertaining 
to individual rights would have to be examined. In the main, this 
provision makes a part of our national constitution well-known pro- 
visions of the common law. But these common-law provisions never 
established the rule that no one could be arrested for a criminal 
offense without a warrant Such was not the case. It is plain from 
this provision that, when a warrant is issued to arrest a person, it 
mast be upon probable cause, and the person to be arrested there- 
under described therein. 

That the force of this provision contended for was held not to be 
eorrect in the case of Rohan v. Sawin, 5 Cush. 281. Archb. Cr. 
Prac. & PL 97. 

In considering the character of the criminal offense to which 
contempt belongs, as to whether a misdemeanor or a felony, we, 
have no guide at common law. But it is an established rule under 
federal criminal procedure that no offense against the laws of the 
United States is a felony, unless especially declared to be such by 
statute. The offense in this case, then, cannot be declared a fel- 
ony, and, if it is to be classified at all, must be designated as a 
misdemeanor. 

It was also urged that the practice that pertained to the Code of 
Criminal Practice of the state of Montana in regard to the arrest 
of offenders should prevail. Except where there is some special 
statute, the criminal practice of the state should not prevail, but the 
practice in the federal courts where there is no federal statute 
should be assimilated to the practice at common law. U. S. v. Block, 
4 Sawy. 211, Fed. Cas. No. 14,G09. 

It was suggested in the hearing that section 1014 of the Revised 
Statutes adopted the practice of the state courts in this matter of 
arrest The part of said section pertaining to the question in hand 
is as follows: 

"For any crime or offense against the United States, the offender may by 
any justice or judge of the United States, or by any commissioner of a circuit 
court to take bail, or by any chancellor, judge of a supreme or superior court, 
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chief or first judge of common pleas, mayor of a city, justice of the peace, 
or other magistrate of any state where he may be found and agreeably to 
the usual mode of process against offenders in such states, and at the ex- 
pense of the United States be arrested, imprisoned or bailed, as the case 
may be, for trial before such court of the United States as by law has cog- 
nizance of the offense." 

It would appear from the language of this statute that it applied 
only to the officers named, and did not apply to United States mar- 
shals. 

In the case of U. S. v. Horton, 2 Dill 94, Fed. Cas. No. 15,393, 
says that to the above section we must resort to ascertain the pow- 
ers of commissioners in respect to arrest, imprisonment, and bail of 
offenders against the laws of the United States. 

In the case of U. S. v. Harden, 10 Fed. 802, the language of the 
court is similar to that in the previous case cited above. 

In the case of U. S. v. Rundlett, 2 Curt 41, Fed. Cas. No. 16,208, 
Mr. Justice Curtis said: 

"My opinion is that It was the intention of congress by these words, 'agree- 
able to the usual mode of process against offenders in such state/ to assim- 
ilate all proceedings for holding accused persons to answer before a court 
of the United States to proceedings had for similar purposes by the laws of 
the state when the proceedings should take place, and as a necessary conse- 
quence that the commissioners have power to order a recognizance to be 
given to appear before them in these states where justices of the peace or 
other examining magistrate, acting under the laws of the state, have such 
powers." 

And Judge Dillon, after quoting this in U. S. v. Horton, supra, 
adds: 

"The prisoner is not only to be arrested and imprisoned, but balled, agree- 
ably to the usual mode of process in the state." 

It may be that the learned judge in the case last cited intended 
to hold that the laws of the state in making arrests should apply. 
Of this I am not entirely certain. There is a noted lack of au- 
thority in the federal decisions in regard to arrests to be made by 
th* United States marshal. 

There is another provision of the statute law of the United States 
which would seem to me to have a bearing upon the question under 
consideration; namely, section 788 of lie vised Statutes: 

"The marshals and their deputies shall have in each state the same powers 
in executing the laws of the United States as the sheriffs and their deputies 
in such state may have by law in executing the laws thereof." 

In turning to the statutes of Montana, we find section 66, p. 417, 
Comp. St. Mont.: 

"An officer having authority to make arrests shall arrest a person without a 
warrant: First. When a person is attempting or has committed a public 
offense. Second. * * * Third. Where he has reasonable grounds to believe 
that a person has committed an offense, and that he may escape or attempt to 
escape before he can be arrested by a warrant issued by some proper officer." 

The deputy marshal who arrested the petitioner, considering this 
provision of the statute applies to arrests (which I think it does), 
had the right to arrest the defendant if he had committed an offense 
against the laws of the United States, or if there was reasonable 
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ground to believe he had committed such an offense, and that he 
might escape before he could be arrested by a warrant issued by 
some proper officer. 

In considering these matters, we are to look to the evidence pre- 
sented. It is contended that the petitioner could not be guilty of 
the crime of contempt, because he was not an employ^ of the re- 
ceivers of the Northern Pacific Kailroad Company; that, under sec- 
tion 725 of the Revised Statutes, a person, to be guilty of contempt, 
must be an officer of the court; and that an employ 6 might be such 
officer. The counsel for petitioner ignores that part of said section 
which provides that contempt may be committed in the resistance 
of any officer of the court or any party, juror, witness, or other person 
to any lawful writ, process, order, rule, decree, or command of the 
court. The circuit court appointed certain parties receivers of the 
property of the Northern Pacific Railroad Company, and authorized 
them and commanded them to operate the railroad belonging there- 
to. Now, it has been held by several courts that the interfering with 
the operation and running of said road by any person, whether an 
employ^ of said receivers or not," was a resistance to this order, and 
was a contempt of court. The facts in the following cases will show 
that this was the rule established by the courts rendering the 
decision of Secor v. Railway Co., 7 Biss. 513, Fed. Cas. No. 12,605; 
King v. Railway Co., 7 Biss. 529, Fed. Cas. No. 7,800; In Re Doo- 
little, 23 Fed. 544. In this last case it will be seen that the persons 
adjudged of contempt were the employes of another road. The cases 
of U. S. v. Kane, 23 Fed. 748, and In re Higgins, 27 Fed. 443, assert 
the same doctrine. In the case of In re Tyler, 149 U. S. 181, 13 
Sup. Ct 793, the supreme court says that any one who intentionally 
interferes with the possession of a receiver "necessarily commits a 
contempt of court, and is liable to punishment therefor." Here there 
is no limit as to the character of person who may commit the offense. 
To the same effect is In re Swan, 150 U. 8. 037, 14 Sup. Ct;. 225. If 
a person cannot intentionally interfere with the possession of prop- 
erty in the hands of the receiver of the court without being in con- 
tempt of said court, it would be evident that the same rule would 
apply to the interfering with the use and operation of such prop- 
erty as a railroad in the hands of a receiver. It would seem, upon 
consulting the authorities upon the point, a court should hardly 
be called upon to discuss the proposition that the rule did not apply 
to all persons who should intentionally violate the rights of a re- 
ceiver, but only particular persons, such as employes, officers, or 
parties to the suit in which a receiver may be appointed. The rule 
claimed is not supported by statute, decisions of courts, or reason. 

Next, it is urged that petitioner had no notice that the Northern 
Pacific Railroad Company's property was in the hands of receivers. 
His evidence is to this effect. But it would seem that such evidence 
might have been induced by the great desire of the defendant to 
achieve his liberty. According to his own statements, petitioner en- 
tered into a contract to labor for those very same receivers; that he 
traveled over the railroad operated by those receivers from St. Paul, 
Minn., to Missoula, Mont According to affidavits on file, the peti- 
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tioner sought to induce men to quit work for these very receivers. 
In trying to influence these men not to go to work, it was strange 
that he did not learn for whom they were to work. He appears to 
be a man of intelligence. It is not pretended that petitioner claimed 
any right to influence the men named in the affidavit not to go 
to work for the receivers. It had been a notorious fact, published 
in all the newspapers on the line of the Northern Pacific Road for 
months, that the said road was being managed by receivers, ap- 
pointed by the federal courts. Under all the circumstances, if the 
petitioner did not have actual notice of the fact that the said road 
was being operated by receivers, he must be considered as having 
constructive notice thereof. There are authorities to the effect that, 
in such a case as is here presented, it is not necessary that petition- 
er should have had notice of the rights of the receivers. Every 
man, when he does an intentional and willful act, is presumed to in- 
tend what would be the natural consequences of the act. In the 
note of Francis Wharton to the case of In re Doolittle, 23 Fed. 549- 
551, this matter is discussed. It is there maintained that a person 
who ignorantly resists the receivers of a court cannot justify an 
account of his ignorance. In a case like this, where the petitioner 
acted without right or the claim of right, I think this rule should be 
maintained in contempt cases. 

It is also urged that the deputy marshal should have notified 
petitioner of his official character. The deputy states that he wore 
a badge upon his coat, and that the petitioner knew his official posi- 
tion. In the case of People v. Pool, 27 Cal. 573-578, the supreme 
court of that state held that the words "You are my prisoner" were 
sufficient to notify a person of the official character of the person 
making the arrest. More than this was done in the case at bar 
to notify the petitioner of the character of the person arresting him. 
Petitioner says in his petition that the person arresting him rep- 
resented himself as being a United States deputy marshal. 

I have* already held in another proceeding that the facts were 
sufficient to justify the arrest of petitioner. From all these con- 
siderations, I am satisfied the petitioner was properly arrested. 

But I am confronted with another fact. It apjxears that the peti- 
tioner is held under arrest, and is confined under the original arrest, 
which was made somewhere about the 18th day of July, 1894; that pe- 
titioner has never been taken before a committing magistrate or com- 
missioner of this court As we have seen already, section 1014 of the 
Revised Statutes gives power to certain officers (among them commis- 
sioners of the United States circuit court) to examine persons charged 
with offenses against the laws of the United States, and that United 
States marshals, by virtue of section 788 of said statutes, have the 
same authority in making arrests against the laws of the United 
States as a sheriff of the state where the arrest is made. It is con- 
templated by the statute law of Montana that, when any officer 
arrests a party for a criminal offense, he should take the prisoner 
before a committing magistrate, and that a complaint should be 
made out, in which the charge against the prisoner should be spec- 
ified; and, unless the prisoner should waive examination, an ex- 
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amination into the character of the offense of which the accused is 
charged should be had, and, if the committing magistrate found that 
there was probable cause to believe the prisoner guilty of the offense 
charged, he should be committed in default of bail (which such 
magistrate is authorized to fix if the offense should be bailable) to 
the custody of the proper officer, to be held to answer the charge be- 
fore the proper court See Comp. St Mont pp. 415-425. It is gen- 
erally the duty of any officer or person making an arrest to take the 
person before a magistrate having authority to examine as to the 
charge made against the person arrested without delay. 1 Bish. 
Cr. Proc. § 214. After examination, the prisoner, if held in confine- 
ment, should be held under the order or commitment of the exam- 
ining officer, in accordance with the provisions in the district of 
Montana of the 115th section of the Compiled Statutes of Montana 
(page 425). The petitioner is not so held, but has been held under the 
original arrest for over a month, which arrest was made without 
warrant It is therefore ordered that the said petitioner be, and 
he is hereby, discharged from arrest 



Ex parte MURRAY. 

(Circuit Court, E. D. Louisiana. February 27, 1895.) 

No. 12,380. 

CONSTTTUTTONATi LAW— FOURTEENTH AMENDMENT. 

M„ a colored man. applied for a writ of habeas corpus, alleging that 
he was in custody under an indictment for murder found by a grand Jury 
in the selection of which the jury commissioners had violated the four- 
teenth amendment of the constitution of the United States, and the con- 
stitution and laws of Louisiana, in failing to summon persons of M.'s race; 
and that he had been denied due process of law, and the equal protection 
of the laws, by the refusal of the judge of the court In which he was in- 
dicted to grant him a subpoena duces tecum to procure evidence in support 
of his challenge to the grand jury, or to entertain a petition for removal 
of the cause to the United States court on the ground of local prejudice. 
ITdd, that the petition stated no violation of the constitution or laws of 
the United States, and did not entitle M. to a writ of habeas corpus. 

This was a petition by James Murray for writs of habeas corpus, 
certiorari, and prohibition, alleging that he was illegally restrained 
of his liberty under an indictment, and that he had been denied due 
process of law, and the equal protection of the laws, in violation 
of the constitution of the United States. 

Thomas F. Maher, for petitioner. 

PARLANGE, District Judge. The applicant alleges, substan- 
tially, that he is an American citizen of the African race; that he 
is in custody of the criminal sheriff for the parish of Orleans, La., 
nnder an indictment for murder, which indictment was presented 
in the state court by grand jurors selected by the jury commis- 
sioners nnder Act No. 170 of the legislatu™ of Louisiana held in 
1894; that said jury commissioners violated the fourteenth amend- 
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ment of the constitution of the United States by failing to summon 
before them for qualification, citizens of applicant's race, in com- 
pliance with the constitution and laws of the state of Louisiana; 
that said jury law No. 170 of 1894 is unconstitutional, and violates 
the fourteenth amendment; that the right secured to applicant by 
the state constitution and the law providing for equal rights to all 
citizens of the United States was denied him by the state court, in 
this: that having filed a challenge to the grand jury which indicted 
him, which challenge was ordered filed for argument on the face of 
the papers, applicant moved for a subpoena duces tecum to issue 
to the register of voters and jury commissioners, requiring them to 
furnish evidence necessary to support the challenge, and said sub- 
poena was refused by the state judge, thereby denying applicant 
due process of law and the compulsory attendance of witnesses, in 
violation of the state constitution and the fourteenth amendment; 
that the man with whose murder applicant is charged was a white 
man, and local prejudice is so strong as to prevent an impartial trial 
in the state courts; that applicant requested the state judge to fix 
for argument a petition, filed by applicant, for the removal of the 
cause to this court, and applicant asked to be allow r ed to summon 
witnesses in support of said petition, which requests the state 
judge refused to entertain, and from such refusal applicant's coun- 
sel reserved a bill of exceptions; that the act of the state judge in 
refusing said requests was the act of the state of Louisiana deny- 
ing applicant due process of law, and the equal protection of the 
law, in violation of the fourteenth amendment; that his trial in 
the state court is fixed for February 28, 1895. Applicant prays 
for a writ of habeas corpus, and also for writs of certiorari and 
prohibition to the state judge and state district attorney, enjoining 
them from further proceeding in his case until the further order 
of this court 

While the writ of habeas corpus is a writ of right, it will not 
issue as a matter of course. Section 755, U. S. Rev. St., provides 
that the writ shall issue "unless it appears from the petition itself 
that the party is not entitled thereto." Nor will the writ issue if 
it appears, upon the showing made by the applicant, that if brought 
into court, and the cause of his confinement inquired into, he would 
be remanded to prison. Ex parte Terry, 128 U. S. 301, 9 Sup. Ct. 
77; In re King, 51 Fed. 435, and cases there cited. Applicant, 
upon his own showing, is not entitled to the issuance of the writ. 
Section 641, U. S. Rev. St., affords protection against state action, 
not against judicial action. The jury law No. 170 of 1894 does not 
violate the constitution of the United States. It directs the jury 
commissioners to select the jurors at large and impartially from 
the citizens of the parish of Orleans having the requisite qualifica- 
tions as voters. It provides qualifications for jurors which do not 
discriminate against men of African race. The act of the legis- 
lature of Virginia which the United States supreme court held to 
be constitutional in Virginia v. Rives, 100 U. S. 315, seems to have 
been almost identical with said Act No. 170 of 1894. In Strouder 
v. West Virginia, 100 U. S. 304, the state law provided that only 
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white men should be jurors. The following authorities are decisive 
of this matter adversely to the applicant: Virginia v. Rives, Id. 315, 
320^322, 333; Neal v. Delaware, 103 U. 8. 387; U. 8. v. Harris, 106 
U. S. 639, 1 Sup. Ot 601; Civil Rights Cases, 109 U. ft 11, 3 Sup. Ot 
18; Ex parte Harding, 120 U. S. 782, 7 Sup. Ct. 780; In re Wood, 140 
U. S. 278, 11 Sup. Ct 738; In re King, 51 Fed. 435, and authorities 
therein cited. The case of Andrews v. Swartz (recently decided by 
-the supreme court of the United States, Feb. 4, 1895) 15 Sup. Ct 
389, is in point I therefore decline to issue the writs. 



UNITED STATES v. BENNET. 

(Circuit Court of Appeals, Second Circuit January 9, 1895.) 

No. 55. 

Customs Duties— Classification— Raw Angora Goat Skin. 

Raw Angora goat skins, with the hair on, being for all commercial pur- 
poses undressed fur skins, it being unprofitable to separate the hair from 
the skin and to use the hair as wool, cannot be classified as "wools on 
the skin," under Act Oct 1, 1890, par. 387, but are- free of duty, under 
paragraph 588, as fur skins "not dressed in any manner." Paragraph 005, 
which provides for the free entry of such skins without the wool, does 
not Imply that, with the wool on, they are dutiable. 

Appeal from the Circuit Court of the United States for the South- 
ern District of New York. 

This was an application by Henry Bennet, importer of certain 
Angora goat skins, for a review of the decision of the board of gen- 
eral appraisers sustaining the decision of the collector of the port 
of New York as to the rate of duty on such merchandise. The cir- 
cuit court reversed the decision of the board of general appraisers. 
The United States appealed. 

Charles Duane Baker, Asst U. S. Atty. 

Wm. B. Coughtry (Stephen G. Clarke, of counsel), for importer. 

Before WALLACE, LACOMBE, and SHIPMAN, Circuit Judges. 

SHIPMAN, Circuit Judge. In the year 1891, the appellee, Hen»7 
Bennet, imported into the port of New York an invoice of raw An- 
gora goat skins with the wool or hair on. The appraiser classed 
the hair upon the skins as "Class 2 Mohair," under paragraph 377 
of the tariff act of October 1, 1890; and the collector, adopting this 
classification, assessed duty upon the estimated weight of the hair 
upon the skins, at the rate of 12 cents per pound, under the pro- 
f vision8 of paragraph 387 of the same act, which provides that 
"wools on the skin shall pay the same rate ss other wools, the quan- 
tity and value to be ascertained under such rules as the secretary 
of the treasury may prescribe." If the merchandise was properly 
dutiable as wools or hair, the rate of 12 cents per pound was prop- 
erly assessed thereon as wool or hair of the second class, under 
paragraphs 377 and 384 of the act of October 1, 1890. The importer 
. protested that his goods were entitled to free entry, under the pro- 
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visions of paragraph 588 of the same act, which places in the free 
list "fur skins of all kinds not dressed in any manner." The col- 
lector's decision was affirmed by the board of general appraisers, 
and their decfoion was reversed by the circuit court 

Raw Angora goat skins, with the wool on, are used exclusively 
as fur skins, and for no other purpose than as fur. It is not profit- 
able to separate the hair from the skins, and to use the hair as 
wool. They are for all commercial uses undressed fur skins, and 
while they are also, literally, undressed wool skins, or skins with 
the wool on, their classification for tariff purposes should not be 
under the head of "wools," because practically they are not such. 
While bearing the name of "wool," they are not the wools to which 
the wool schedule relates, and it is too close an adherence to liter- 
alism to classify them as something which they are not. The board 
df general appraisers recognized this difficulty, but were of the 
opinion that paragraph 605, which provided for the free entry of 
raw Angora goat skins without the wool, implied that the same 
class of skins with the wool on was dutiable. A raw goat skin 
without the wool is expressly within the paragraph which relates 
to hides which are to be tranformed into leather. A goat skin 
with the wool is a different article, and its commercial character- 
istics are accurately described in paragraph 588. The two para- 
graphs relate to different subjects, and from the legislative intent 
in regard to the duty upon hides no inference can be drawn as to 
the intent in regard to the duty upon unmanufactured furs. The 
decision of the circuit court is affirmed. 



UNITED STATES v. LEGGETT et al 
(Circuit Court of Appeals, Second Circuit January 9, 1895.) 

1. Customs Duties— Classification — " Glass Jars as Coverings for Roque- 

fort Chkese. 

Small glass jars without necks, having straight inside walls and metal 
tops, are not unusual coverings for Roquefort cheese, within the mean- 
ing of Act June 10, 1890, § 19, providing that unusual coverings of mer- 
chandise shall be subject to an additional duty at the rate to which the 
same would be subject if separately imported; nor can they be classified 
as bottles or bottle glassware, under paragraph 103 of the Act of October 
1, 1890. 

2. Same— Construction of Statcte. 

The first clause of Act Oct 1, 1890, declaring that, unless otherwise 
specially provided for, there should be levied upon all imported articles 
mentioned in the schedules the rates of duty respectively prescribed in 
such schedules, is not sufficiently definite to suggest that congress intended 
a reconstruction of the tariff system in regard to usw.l coverings of goods 
subject to a specific duty, so as to make glass jars, which otherwise would 
be entitled to free entry as usual coverings for Roquefort cheese, dutiable 
under paragraph 104, relating to glassware not specially provided for. 

This was an application by the United States for a review of 
the decision of the board of general appraisers reversing the de- 
cision of the collector of the port of New York as to the rate of 
duty on certain glass jars containing Roquefort cheese, imported 
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by Francis H. Leggett & Co., Tbe circuit court affirmed the de- 
cision of the board. The United States appealed. 

James T. Van Rensselaer, Asst U. S. Atty. 
* Comstock & Brown, for importers. 

Before WALLACE, LACOMBE, and SHIPMAN, Circuit Judges. 

SHIPMAN, Circuit Judge. Section 2907 of the Revised Statutes 
provided that in determining the dutiable value of imported mer- 
chandise "the value of the sack, box, or covering of anj kind in 
which such merchandise is contained" should be added to the cost 
or the actual wholesale price of the merchandise at the time of ex- 
portation in the market of the country from whence imported. 
This section was repealed by section 7 of the tariff act of March 3, 
1883, but with the proviso: 

"That if any packages, sacks, crates, boxes or coverings of any kind shall 
be of any material or form designed to evade duties thereon, or designed for 
use otherwise than In the bona fide transportation of goods to tbe United 
States, the same shall be subject to a duty of one hundred per centum ad 
valorem, upon the actual value of the same." 

Section 10 of the act of June 10, 1800, known as the "Customs Ad- 
ministrative Act," altered the seventh section of the act of 1883, and 
with respect to the usual coverings containing imported merchandise 
subject to an ad valorem rate of duty, returned to the pre-existing 
system. It provided "that the value of all coverings containing im- 
ported merchandise subject to an ad valorem rate of duty should be 
added in ascertaining the dutiable value of such merchandise," and 
instead of the penal duty of 100 per cent, ad valorem, imposed by the 
prior statute upon unusual coverings provided that unusual cover- 
ings of dutiable or free merchandise should be subject to an addi- 
tional duty at the rate to which the same would be subject if sepa- 
rately imported. The statute was silent in regard to the usual cov- 
erings of imported merchandise subject to specific duties. Unless a 
change was made by subsequent legislation in regard to such cover- 
ings upon merchandise of that dutiable character, the usual glass 
coverings, not provided for as such, were not dutiable. Oberteuffer 
v. Robertson, 110 U. S. 400, 6 Sup. Ct. 462; Magone v. Rosenstein, 
142 U. S. 004, 12 Sup. Ct. 301; Karthaus v. Frick, Taney, 94, Fed. 
Cas. No. 7,G15. The tariff act of October 1, 1800, made the follow- 
ing provisions in regard to bottles and bottle glassware: "Duties 
are imposed by paragraph 103 upon all * * * bottles, * * * 
demijohns and carboys * * * and other molded or pressed, 
green and colored, and flint or lime bottle glassware;" by paragraph 
104, the value of such bottles, etc., if filled with contents subject 
to an ad valorem duty, shall be added to the value of the contents; 
but, if filled with contents not subject to an ad valorem duty, or 
free of duty, such bottles or other vessels shall pay, in addition to 
the duty on the contents, the rates of duty prescribed in paragraph 
103, "provided, that no article manufactured from glass described 
in the preceding paragraph, shall pay a less rate of duty than 
forty per centum ad valorem." In this state of the statutes, Francis 
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H. Leggett & Co. imported into the port of New York, in 1892, 
Roquefort cheese, contained in small glass jars or pots, without 
necks, having straight inside walls, and metal tops or covers. The 
collector properly assessed a specific duty of six cents per pound 
upon the cheese, according to the appropriate provision of the act 
of October 1, 1890, and furthermore assessed upon the jars a duty 
of 40 per cent, ad valorem, under the provision of paragraph 104, 
supra. The importers protested against the assessment upon the 
jars, because they were coverings of merchandise which was not 
subject to an ad valorem duty, or to a duty based upon the value 
thereof, were not unusual articles or forms designed for any use 
otherwise than in the bona fide transportation of the merchandise 
to the United States, were not covered by paragraphs 103 and 104, 
and were free of duty. The board of general appraisers reversed 
the decision of the collector, and the circuit court sustained the de- 
cision of the board, whereupon the United States appealed to this 
court 

The jars were not unusual coverings for Roquefort cheese, and 
were not intended for use otherwise than in the bona fide trans- 
portation of the merchandise. The principal claim of the United 
States is that they were bottle glassware. It is conceded that this 
term has no commercial meaning, and that the jars were not known 
commercially as bottles. We have been referred to the preceding 
tariff acts for a definition of the term, but they throw little light 
upon the meaning. In paragraph 133 of the tariff act of March 
3, 1883, the term "bottle glass" is used, which apparently includes 
also, "pickle or preserve jars." "Bottle glass" and "bottle glass- 
ware" probably are synonymous, and mean glassware of a nature 
like that of glass bottles, and therefore would, with reasonable 
clearness, include pickle and preserve jars, which ordinarllv have 
a neck and an inside shoulder. The jars or small pots with metal 
covers, which are the ware in the case, do not resemble bottles any 
more than do tumblers; and we are clearly of opinion that they 
are not included within paragraphs 103 and 104. 

The government next insists that the first clause of the act of 
October 1, 1890, declares that, unless otherwise specially provided 
for in the act, there should be levied upon all articles imported from 
foreign countries, and mentioned in the schedules, the rates of duty 
respectively prescribed in such schedules; that there was no general 
provision for free coverings; that there was a provision for man- 
ufactures of glass not specially provided for; and that, therefore, 
coverings of glass, which were not by name exempted from duty, 
were dutiable. The usual and necessary coverings of goods subject 
to specific duties have not been considered by the treasury depart- 
ment to be dutiable, unless such coverings were directly provided 
for in the tariff acts, since the decision of Karthaus v. Prick, supra, 
decided by Chief Justice Taney in 1840, who so construed the tariff 
act of 1832. The term of the decision in Oberteuffer v. Robertson, 
supra, is in harmony with this uniform construction. The very 
general language of the first clause of the tariff act of October 1, 
1890, which is relied upon, is not sufficiently definite to suggest 
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that congress intended a reconstruction of the tariff system in 
regard to usual coverings of goods subject to specific duty. The 
decision of the circuit court is affirmed. 



ROSENFBLD v. UNITED STATES. 

(Circuit Court of Appeals, Second Circuit March 5, 1895.) 

No. 92. 

Customs Duties — Professional Instruments or Tools op Trade— Actual 
Possession. 

Articles that dp not arrive in the United States at the same time or 
in the same vessel with the importer are not in his "actual possession/' 
within the meaning of Act Oct 1, 1890, par. 686, placing upon the free 
list "professional books, implements, instruments and tools of trade, oc- 
cupation or employment, in the actual possession at the time of persons 
arriving in the United States." 

Appeal from the Circuit Court of the United! States for the South- 
ern District of New York. 

This was an application by Carl J. Bosenfeld, the importer of 
certain theatrical costumes and scenery, for a review of the decision 
of the board of general appraisers at New York as to the rate of 
duty on such importations. The circuit court affirmed the decision 
of the board of general appraisers. The importer appealed. 

Hess, Townsend & McClelland, for appellant. 
Wallace Macfarlane, U. S. Atty., and Henry C. Piatt, Asst U. S. 
Atty. 

Before WALLACE, LA9OMBE, and SHIPMAN, Circuit Judges. 

PER CURIAM. By paragraph 686 of the tariff act of October 1, 
1890, the following articles were placed upon the free list: 

"Professional books, implements, instruments and tools of trade, occupation 
or employment, in the actual possession at the time of persons arriving in 
the United States; but this exemption shall not be construed to include ma- 
chinery or other articles imported for use in any manufacturing establish- 
ment, or for any other person or persons, or for sale." 

The question before us is whether the articles imported by the 
appellant were entitled to free entry 'by the terms of this provision, 
the claim that they were entitled to free entry under paragraph 752 
of that act having been abandoned. It appears by the record that 
in July, 1891, the appellant caused to be shipped at Berlin, where he 
then was, for Bremen, with instructions to a broker at Bremen to 
forward them to this country by the first freight steamer, certain 
costumes, properties, and scenery belonging to the appellant and his 
brother, for* use by them in theatrical representations to be given in 
this country. The articles arrived at the port of New York and 
were entered for duty about the middle of October, 1891. The ap- 
pellant had meantime taken passage by a steamer which arrived at 
the port of New York about the middle of July, 1891. We do not 
doubt that the importations were professional instruments* or tools 
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of trade, and, as such, would have been within the liberal meaning 
given to those terms in construing statutory exemptions, and en- 
titled to free entry, if they had been in the actual possession of the 
importer at the time of his arrival in the United States. As we 
have lately had occasion to adjudge, in Henderson v. U. S., 66 Fed. 
53, the limitation by which the exemption is not to include articles 
imported "for any other person or persons" is intended to exclude 
such articles as are brought by the one arriving with them, not for 
himself, but for some other person, and the fact that they are not to 
be used by him exclusively is not material. 

The exact inquiry is whether articles which do not arrive in the 
United States at the same time or in the same vessel with the per- 
son importing them are to be deemed in his "actual possession at 
the time Of his arriving," within the meaning of the statute. The 
previous statutes placing professional implements and instruments 
of trade upon the free list do not throw any light upon the inquiry, 
because until the statute in question the only limitation was that 
the articles should "belong" to persons arriving in the United States, 
and should not be imported for sale or for use in any manufacturing 
establishment The words "in the actual possession at the time of 
his arriving" constitute a new and further limitation. Pursuant to 
this language, it is not enough that the articles should belong to the 
person arriving, or be in his possession constructively, but they 
must be in his actual possession at the time. " 'Actual possession/ 
as a legal phrase, is put in opposition to the other phrase, 'possession 
in law,' or 'constructive possession.'" Churchill v. Ondeidonk, 59 
N. Y. 134, 136. "Actual possession exists where the tiling is in the 
immediate occupancy of the party; constructive is that which exists 
in contemplation of law, without actual personal occupation." 
Brown v. Volkening, 64 N. Y. 76, 81). Literally, and giving the 
words their ordinary meaning, the "actual possession" of the statute 
is an open, visible, present occupancy and possession of the articles 
imported. In order to leave no doubt that this is the meaning, the 
actual possession and the ariival of the owner must be coincident. 
We suppose that articles which are brought with the owner, in the 
same vessel, are to be deemed in his actual possession at the time 
of arriving, although they are in the immediate custody of the car- 
rier. The carrier is his custodian, and the goods, under such cir- 
cumstances, would be in the actual possession of the owner, equally 
as if they were in the custody of his personal servant If, however, 
the articles arrive in a different vessel and at a different time from 
the owner, it would seem plain that they are within the excepted 
category. 

These conclusions lead to an affirmance of the judgment 
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CAVERLY ▼. DEBRB et aH 
(Circuit Court of Appeals, Seventh Circuit. February 23, 1898.1 

No. 112. 

L Patents— Anticipation— Machine for Rounding Bent Handles. 

Tbe Caverly patent, No. 303,116, for a machine for rounding bent handles 
by means of a cutter head consisting of a cylinder with a groove In the 
center of Its periphery, and recesses from either side, terminating In nar- 
row openings on such groove, for the adjustment of the cutter knives, if 
void because of anticipation. 52 Fed. 758, affirmed. 

& Same— Interpretation of Specifications and Drawings. 

The fact that the drawings of a patent show the knives of a cutter bead 
set at a certain angle will not enable the patentee to rest his invention on 
that particular degree of angularity, when there is nothing in the specifi- 
cations to show that he Intended to limit tbe pitch of the knives to that 
angle. 52 Fed. 758, affirmed. 

8. Same— Invention— Cutter Heads. 

There is no invention in setting the knives of a cutter head at the precise 
argle of 45°. 52 Fed. 758, affirmed. 

Appeal from the Circuit Court of the United States for the 
Northern Di vision of the Northern District of Illinois. 

This was a suit in equity by Herschel Caverly, administrator of 
Sarah Caverly, deceased, against Deere & Co. for infringement of 
a patent. The circuit court entered a decree dismissing the bill. 
52 Fed. 758. Complainant appeals. 

Suit for da ir ages, and to enjoin Infringement of letters patent No. 303,116, 
issued August 5, 1884. to Sarah Caverly, assignee of Amos K. Caverly, for 
a machine for rounding bent handles, of which the four claims are as follows: 

•*U) A cutter head consisting of a cylinder with a groove in the center of 
Kb periphery, and recesses from either side, terminating in narrow openings 
on such groove, for the adjustment of the cutter knives. 

•*(2> A cutter head constructed of two cylindrical disks, each with such a 
concave on Its inner face, extending from beyond the diameter to tjie periph- 
ery, that when secured with their curved faces together the concaves form a 
groove on the periphery of the head corresponding to the shape and size of 
the dressed work, with one or more recesses extending from the outer face of 
each disk, diminishing In width as they progress, and terminating in a narrow 
opening in the curve, forming beds for the cutters and spouts for the discharge 
of chips, with knives secured in the openings. 

"(3) A cutter head constructed of two cylindrical disks, each with such a 
concave on its inner face, extending from beyond the diameter to the periph- 
ery, that when secured with their curved faces together the concaves form 
a groove on tbe periphery of the head corresi>ondliij, r to the shape and size of 
the dressed work, with one or more recesses extendiug from the outer face of 
each disk, diminishing in width as they progress, terminating In a narrow 
opening in the curve, forming beds for the cutters and spouts for tie discharge 
of chips, with slotted knives secured in the openings, and adjustable longi- 
tudinally therein by s^t screws. 

•*(4) The combination of the frame, tbe cutter head with groove In Its periph- 
ery, and one or more openings from each side, terminating in a narrow slit 
on the groove, one or more knives so curved that the bevel on their cutting 
ends presents a flat surface, and gearing by which the head is actuated." 

The following extracts from the briet will illustrate the argument of counsel 
for the appellant: 

••With respect to the general features of rotary planing devices for rounding 
bent handles: (1) The corpus of such a device, as to form. Is cylindrical, and 
having its external sides of tbe form of a plane circular disk, and bounded by 
the peripheral circle. (2) Such plane circular disk, when geometrically do 

a Rehearing pending. 
v.66*.no.3— 20 
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scribed, constitutes the plane of the peripheral circle, and which possesses the 
following geometrical properties: (a) Diametrical and radius or radial lines; 

(b) divisibility of the arc of the peripheral circle into quadrants and degrees; 

(c) sine lines of the arc of the peripheral circle, denoting the degrees of any- 
given arc upon the quadrant. (3) The peripheral groove also is bounded by a 
complex curved surface, wherein the lines of the vertical curvature cross the 
lines of the longitudinal curvature at right angles; and also, wherein the longi- 
tudinal curvature is the greatest at the central portions of the groove, and be- 
come diminished along the ascending line of the vertical curvature; such 
diminution of curvature being in the inverse ratio of the increase of the dis- 
tance extending from the center of the groove along the ascending line of 
the vertical curvature. Such are the general characteristics of the corpus 
of rotary cylindrical planing devices having a peripheral groove with planing 
knives adjusted thereto. The task of adjusting a planing knife to such com- 
plex features of curvature, with any hope of accomplishing anything like 
perfection in operative work,, is most manifestly attended with great difficulty. 
It will at once be perceived that the problem to be solved by the invention 
under consideration was not simply the construction of a common carpen- 
ter's plane, designed only to dress plane parallel surfaces; nor was it sim- 
ply to discover at what particular degree of angularity the bit or knife of 
such carpenter's plane would produce the most perfect planing work; nor, 
again, was it simply the task of varying the diagonal pitch or angle of the 
cutting edges of the planing bit of such carpenters plane in search of the best 
planing angularity. But the task constituted another and different problem. 
It was to discover a plan of organic mechanical construction, embodying a 
rotary cylindrical body possessing a curved peripheral groove, whereby the 
formidable difficulties above explained, arising from the complex and varied 
features of curvature, could be overcome, and that by and through such plan 
of construction it would be rendered possible and easily practicable to adjust 
the plane of the cutting edges of the cutter knives to the plane of such com- 
plex and varied features of the curved surface of the groove in such a manner, 
and in such a position, and with such a uniform angularity as would practi- 
cally accomplish Buch operative work as would be indicative of superior ex- 
cellence and utility. Such was the problem which the invention under consid- 
eration was designed to solve. The old devices for rounding bent handles by 
means of a rotary cylindrical body having a peripheral groove, and knives 
adjusted thereto, were, by reason of the radical defects and imperfections of 
their organic construction and mode of operation, practical failures as planing 
devices, and have passed out of use. * * * The geometrical properties 
above enumerated of the peripheral circle, and of the plane of such circle, are 
important to be understood. They serve to describe with absolute mathe- 
matical certainty all the several constituent parts of such rotary cylindrical 
devices, and their combination and mode of operation, including the location 
and position of the cutter knives as adjusted to the peripheral groove; and 
also indicating with like absolute certainty the number of degrees of the arc 
of the peripheral circle upon which the plane of the cutting edges of the cutter 
knives is located and adjusted to the groove. It Is therefore manifest that a 
description of the constituent parts of such devices, and of their relative posi- 
tions with respect to each other, and of their combination and mode of opera- 
tion, expressed and indicated by such geometrical lines, arcs, and properties 
of the plane of their peripheral circle, must, of mathematical necessity, be 
absolutely correct * * * 

"In the patent act of 1870 (section 4889, Rev. St) it is expressly provided 
thrit the drawings shall constitute a part of the specification. The statute 
provides that a copy of the drawings 'shall be attached to the patent as a part 
thereof.' * * * It will be observed that, upon inspection, Figure III. exhib- 
its a pattern drawing of the adjustment of the cutting edges of the knives to 
the plane of the curved portions of the disks, including the angularity of the 
diagonal pitch of the cutting edges of the knives. The pattern drawing con- 
stitutes such a practical and perfect description in its illustration of such an- 
gular, diagonal pitch of the knives that any person of common understanding, 
whether a mechanic or otherwise, would be enabled to procure from such pat- 
tern drawing, immediately and without the slightest difficulty or mental con- 
trivance whatever, such angularity of diagonal pitch; any person capable of 
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following the lines of a perfect pattern diagram with a pencil would be able 
readily to procure such angularity. * * * Should it be regarded as being 
one feature of the invention that the inventor intended to limit the diagonal 
pitch of the cutting edges of the knives to particular angularity, and that such 
feature was a constituent part of the structural organism of the invention, 
then, under such theory or view, the verbal reference, 'as shown in Figure 
III.,' pointed with perfect certainty to the perspective pattern, or pattern 
drawing, of such intended and required angularity of diagonal pitch, whereby 
the general public, or any person desiring to procure the same, would be in 
possession of the easy, simple, and ready means of so procuring the same, by 
simply following with a pencil the lines of the perspective diagram of such 
angularity, without the exercise of any skill. Under such a view of the in- 
vention, it is obvious that the verbal reference in the specification to the per- 
spective drawings, together with the written description in the specification, 
constitutes, as a descriptive unity, such a full, clear, concise, and exact de- 
scription of such angularity of diagonal pitch as to enable any person skilled 
in the art to construct and use the same. On the contrary, should it be re- 
garded as being a feature of the invention that the inventor intended not to 
limit the diagonal pitch of the cutting edges of the knives to any particularly 
expressed degrees of angularity, but Intended simply, by means of the verbal 
reference to the perspective drawings, to exhibit a perspective pattern of such 
angularity in order to plainly denote the angularity which the inventor re- 
garded as being productive of the best results, then, under such a view, the 
verbal reference in the specification to the perspective drawings, together with 
the written description, would constitute a full, clear, precise, and exact de- 
scription of such angularity, within the meaning of the patent act. It is 
therefore plain that, under either one of such views, it would constitute mani- 
fest error in law to eliminate from the written description recitals of the 
specification, and from all consideration all reference to the perspective de- 
scription of the drawings. It is shown in the testimony of John W. Bartlett, 
complainant's expert witness, that the angularity of the cutting edges of the 
knives to the plane of the curved portions of the disks, as shown and illus- 
trated in the perspective description of Figure III., was, in fact, forty-five 
degrees. Therefore, the question as to the quantity of the diagonal pitch or 
angularity of the cutting edges of the knives, within the meaning of the in- 
ventor, is manifestly involved in no mysterious obscurity, nor in any recondite 
problem; but it is rather a question simply suited to the capacity of the un- 
tutored schoolboy who has advanced far enough to hold a pencil and to follow 
the lines of a very plain perspective pattern. * * * It is also shown in 
evidence that such diagonal pitch or angularity, as perspectively shown in 
said Figure III., is, in fact, forty-five degrees. But it is manifest, however, 
that there is nothing in the description of the invention in the specification 
showing that the inventor intended to limit such diagonal pitch or angularity 
to the precise number of degrees indicated by the perspective pattern descrip- 
tion, but that the inventor did intend to illustrate definitely, and without ob- 
scurity, such angularity as was deemed productive of the most perfect results. 
* * * Under no other possible geometrical position or relation of the planes 
of the cutting edges of the knives to the curved surface of the groove than 
that described in the written and perspective description of the specification, 
could such cutting edges be presented diagonally to the plane of the curved 
surface of the groove, and on a line of the transverse axis of the material." 
The opinion of Judge Blodgett is reported in Caverly v. Deere, 52 Fed. 758. 

E. Banning, T. A. Banning, and D. B. Nash, for appellant 
L. L. Bond, C. E. Pickard, A. H. Adams, and J. L. Jackson, for 
appellees. 

Before WOODS and JENKINS, Circuit Judges, and BUNN, 
District Judge. 

WOODS, Circuit Judge, after stating the case, delivered the opin- 
ion of the court 
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Numerous errors have been assigned upon the opinion delivered 
in the circuit court. They are irrelevant and immaterial, except . 
. argumentatively. The opinion may be wrong and yet the find- 
ing and decree right The question involved in the appeal is 
whether or. not the court erred in finding and decreeing the bill 
to be without equity; and for the presentation of that question the 
first assignment of error alone is sufficient. 

The suit was for the infringement of letters patent No. 303,116, 
issued August 5, 1884, to Sarah Caverly, assignee, for improve- 
ments in machines for rounding bent handles and other wood- 
work. There are four claims. The first is for "a cutter head con- 
sisting of a cylinder with a groove in the center of its periphery, and 
recesses from either side, terminating in narrow openings on such 
groove, for the adjustment of the cutter knives." In other claims the 
cutter head is made of two cylinders secured together, the openings 
in which aredescribed as converging so as to form beds for the knives 
and spouts for the discharge of chips. In the third claim the knives 
are slotted and adjustable longitudinally, and in the fourth claim 
are so secured that the bevel on the cutting ends presents a flat sur- 
face. We agree with the circuit court that there is nothing in any 
of these claims which had not b£en anticipated by earlier devices 
and patents. To use the language of the opinion below: 

"The Moline and Louisville cutter heads were made with two disks; they 
had cutter knives inserted through the recesses extending from the outer face 
of each disk into the groove, and forming beds for the cutters and spouts for 
the discharge of chips; the slotted knives were secured in the openings and 
adjusted longitudinally therein by set screws. In other words, all of the ele- 
ments of the complainant's patent are found in these old working cutter heads 
of the Grand de Tour Plow Company, the Moline Plow Company, and the 
Wilder patent, and most of them date back much earlier than even the wit- 
nesses for the complainant would carry the Caverly invention." 

It is urged upon us that the patent in suit, when construed as 
it ought to be with reference to the drawings, shows the knives 
set at an angle of 45°, and that in this respect the device is novel 
and useful as compared with the prior art If it were shown to 
be true that a machine with knives set at a particular angle had 
distinct advantages over a machine with knives set at any other 
angle, the discovery and embodiment of the fact in a working 
machine ought, we suppose, to be deemed patentable. But noth- 
ing of the kind is shown here. While it is argued from the draw- 
ings, and geometrically, that the angle of the knives in the patent 
is exactly 45°, it is at the same time asserted, and is clearly true, 
that there is in the specification nothing showing that the inventor 
intended to limit the pitch of the knives to the precise number of 
degrees indicated by the drawings, but only to illustrate distinctly 
"such angularity as was deemed productive of the most perfect re- 
sults." This implies — and, if not admitted, the fact would be evi- 
dent — that knives set at any ansjle, say between 40° and 50°, and 
perhaps within wider limits, will work as well, approximately, as 
if set at the exact angle of 45°. It follows that there is no patenta- 
bility in that particular, even if it be conceded that the drawings of 
the patent are to be regarded as working plans, showing the par- 
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ticular angle stated, — a proposition which, in view of the fact that 
the specification is silent on the subject, is not deemed tenable. 
Every mechanic accustomed to the use of the chisel and the joiner's 
plane is familiar with the principles upon which such knives work, 
and if, in a plane or in a cutter head, he should find a knife which 
stood at an angle of S0° scraping instead of cutting, as it is said the 
knives in some of the old machines did, he would be at no loss to ap- 
ply the remedy. It is, of course, true that certain geometrical prop- 
ositions are applicable to knives in such a machine standing at the 
angle of 45° which would not be applicable if the angle were dif- 
ferent, and, conversely, if the angle were different the geometrical 
propositions incident thereto would not be applicable to knives in- 
clined at the first-named angle; but patentability does not follow 
in the one instance more than in the other. It is to be observed, too, 
that, if the invention consists in the exact angle at which the knives 
stand, infringement cannot be established without proof that in the 
infringing machines they stand at that exact angle. The decree 
below should be affirmed, and it is so ordered. 



EDISON ELECTRIC LIGHT CO. v. ELECTRIC ENGINEERING & SUP- 
PLY CO, 

(Circuit Court of Appeals, Second Circuit February 14, 1895.) 

1. Patents— Invention— Electric Lamp Sockets. 

The Bergman patent, No. 257,277, for an improvement in tbe sockets 
of Incandescent lamps, shows patentable invention as to claim 2, which 
covers a form of construction in which the contacts are compressed in- 
stead of drawn apart, while screwing the lamp into the socket GO Fed. 
401, affirmed. 

2. Sam k— Anticipation. 

The fnct that a slight compression of the contacts had existed in a 
prior lamp does not show anticipation of the Bergman patent, It appear- 
ing that such compression was immaterial to the form of construction 
employed In the prior lamp, and was not in the contemplation of the 
inventor thereof, or pointed out by him as an improvement, or in any 
way suggested as a function of the arrangement of the parts. 

This was a suit in equity by the Edison Electric Light Company 
against the Electric Engineering & Supply Company for infringe- 
ment of certain patents. The circuit court rendered a decree in 
part sustaining and in part dismissing the bill. 60 Fed. 401, Both 
parties appeal. 

R. N. Dyer and C. E. Mitchell, for complainant 
Alfred Wilkinson, for defendant. 

Before WALLACE, LACOMBE, and SHIPMAN, Circuit Judges. 

LACOMBE, Circuit Judge. The suit was brought on five pat- 
ents, viz.: No. 265,311, to Edison; No. 251,596, to Johnson; and 
Nos. 257,277, 293,552, and 298,658, to Bergman. All these patents 
relate to sockets for incandescent electric lamps. The patent to 
Edison, No. 265,311, was held valid by the circuit court, and was 
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also found to be infringed, but, because of the expiration of a 
Russian patent to Edison for the same invention, no injunction was 
granted. No appeal from that part of the decree was taken. The 
patent to Johnson, No. 251,596, was held by the circuit court to be 
invalid as to the claim in controversy. The complainant appealed, 
but upon the argument in this court the decree of the circuit court 
as to that patent was sustained on the opinion below. The third 
patent to Bergman, No. 298,658, was withdrawn at the argument 
from the consideration of the circuit court, and from so much of 
the decree as dismissed the bill as to that patent no appeal was 
taken. The second patent to Bergman, 293,552, was held valid 
by the circuit court, which decreed an injunction and accounting 
thereon. The defendant appealed, but upon the argument in this 
court the decree of the circuit court as to that patent was sustained 
on the opinion below. The first patent to Bergman, 257,277, was 
held valid by the circuit court as to the second claim, the only 
one of which infringement is charged. The defendant has ap- 
pealed, and the determination of that appeal is the only question 
remaining to be decided by this court. 

This first Bergman patent is one for an improvement in the de- 
tails of an incandescent lamp socket, devised to overcome a diffi- 
culty which was found to exist in the earlier combinations of lamp 
and sockets. The lamp, which comes separate from the socket, is 
a glass bulb, surrounding tfle illuminating filament Through the 
insulating material which closes the mouth of this bulb, and con- 
stitutes its base, run the leading-in wires which carry the current to 
the filament. Each of these leading-in wires is connected with a 
piece of metal on the outside of the lamp base, these pieces of 
metal being separated from each other by insulating material. 
When the base of the bulb is inserted in the socket, these pieces 
of metal come into contact, respectively, with the two wires which 
bring the current from the source of supply. When both are thus 
In contact, the current flows through the filament. When one of 
them is cut off from contact, by a key or other circuit-breaking 
device, the current ceases to flow, and the light is extinguished. 
Prior to Bergman's contrivance, the two pieces of metal which con- 
nected at the lamp base with the leading-in wires consisted of a 
screw-threaded band around the base near its lower end, and a 
broad flaring ring nearer to the bulb. The band engaged with 
screw-threaded metal in the socket, thus making electrical connec- 
tion with one of the line wires. The flaring ring engaged with a 
like ring on the top of the socket, thus making connection with the 
other line wire. The insulating material of the base of the lamp, 
which formed a nonconducting body between the band and the 
flaring ring, was composed of plaster of paris. As the lamp base 
was screwed down into the socket so as to bring the two rings into 
proper contact, there was a constant tendency to pull the base apart 
between the screw-threaded band and the ring; and, as plaster of 
paris is a fragile material, it frequently happened that the insulat- 
ing surface was cracked or disintegrated before the filament of 
the lamp was worn out Bergman reversed the position of these 
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metal contacts in. both lamp and socket The screw-threaded 
band and its engaging thread on the socket were retained, but the 
rings nearer to the bulb were dispensed with. Instead of the flar- 
ing ring on the lamps, he placed, in the center of the base bottom, 
a metal disk connecting with one of the leading-in wires. Instead 
of the ring on the top of the socket, he placed a metal projection 
in the hollow space in the bottom of the socket, connected with one 
of the line wires, and arranged so as to impinge upon the metal 
disk in the bottom of the lamp base when the latter was screwed 
into the socket. In consequence there was no longer any tendency 
to pull the insulating material apart On the contrary, as the screw 
thread drew the lamp base deeper into the socket, pressure on the 
bottom plate increased, and the insulating material was pressed 
closer together. The patentee in his specification sets out that 
the object he had in view was to "produce a socket for incandescing 
electric lamps which will have the electric terminals or contacts 
so constructed and arranged that terminals can be used on the 
base of the lamps, which, from their position, will subject the base 
to compression when it is screwed into the socket, instead of to 
tension, thus permitting the use of a molded base without danger 
of cracking between the terminals." The second claim, which is 
the only one in issue, is as follows: 

"(2) In an electric socket, the combination, with the body of the insulat- 
ing material, of a plate in the bottom of the socket, and a horizontal screw 
ring located between the bottom plate, and the mouth of the socket, said 
plate and ring engaging opposite parts of an entering base or plug, and serv- 
ing to compress the base or plug between the terminals carried by it, sub- 
stantially as set forth." 

It is to be noted that in this patent, which is for the socket alone, 
only half of Bergman's device is claimed. To its successful opera- 
tion it was quite as essential that the old lamp base should be 
remodeled as it was that the form of socket be changed. And the 
patentee testifies that when he perfected his device, and showed it 
to Mr. Edison, in whose employ he then was, the latter at once gave 
instructions to the manager of the lamp factory to stop making the 
old-style lamp bases, and to make them so as to compress the plaster 
when screwing the lamp in, instead of pulling it apart. The im- 
provement is, no doubt, a small one, but it seems to be useful. The 
defect it remedied was a troublesome one, and, so far as the evi- 
dence shows, Bergman's change of the relative position of the con- 
tacts seems to have overcome it The various Edison companies 
at once began to use sockets with the contacts described and 
claimed in this patent, modifying the Edison lamps accordingly, 
and that construction became the standard construction for Edi- 
son's lamps and sockets, artd has remained so down to the present 
day. For many years no one seems to have infringed, and it is 
only recently, when the business of electric lighting has grown 
to such dimensions that there is a profitable field for the manufac- 
ture of separate parts of the apparatus employed, that defendants 
have undertaken the manufacture of sockets suitable for operation 
with lamps having their contacts arranged as in the Edison, and 
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which are infringements of the Bergman patent Several patents 
and publications have been introduced by defendant to show the 
prior state of the art, and support the contention that the Bergman 
device contains no element of patentable novelty. The Powell 
English patent of 1874 is the best of these references. None of 
the others are inore suggestive than this. It is a device for an 
electric arc lamp, and a standard or suspending or mural support for 
the same. It shows the lamp base or stock screwed into a support- 
ing socket. The screw ring provided one contact, and a spring 
plate in the lower part of the hollow in the socket provided the 
other contact, with the result that pressure or compression would 
be applied to a more or less extent to the base. Complainant's 
experts criticise the Powell patent as an anticipation by pointing 
out that it belongs to the art of arc lighting; that it is bulky; that 
it has never been found practically useful. The difficulty with it, 
however, and the same objection applies to all the other patents 
and illustrations introduced as anticipations, is that, although com- 
pression to a slight degree did result from screwing the lamp stock 
down onto the spring plate, such compression of the material of 
the stock between the screw ring and the end of the stock was not 
in the contemplation of the patentee, or pointed out in the patent 
as an improvement, or in any way suggested as a function of the 
arrangement of the parts. Naturally enough the Powell patent 
was silent on this point, for it was a matter of no concern whether 
the lamp stock was pushed or pulled. Its materials were, so far 
as the patent shows, tenacious and strong, and it made no differ- 
ence to what strains they were subjected. The Powell patent 
suggests, not the desirability of arranging strains so as to com- 
press the insulating material of the lamp stock or base, but how 
to obtain such compression. It needed, however, no prior patent 
to instruct any one that if a screw-threaded plug, with a projection 
on the end, is screwed into a hole, there will be compression of 
material between the screw thread and the end of the plug as soon 
as the latter impinges on the bottom of the hole. The merit of 
Bergman's invention consisted, not in showing to the world that 
if you had a screw tfiread on a lamp base, and a metal plate at the 
end of the base, with insulating material between screw thread 
and plate, you would secure the compression of such insulating 
material when you screwed it into a socket till it touched bottom; 
but in finding out that the cracking and disintegration of the plas- 
ter of paris bases of the older lamps was occasioned by tensile 
strain between terminals, and that this particular difficulty could 
be overcome, and the lamp's service improved by reversing the posi- 
tion of the terminals in both lamp and .socket, so that the strain 
should be no longer tensile, but compressive. The record dis- 
closes no anticipation, and as we are satisfied that the improve- 
ment, although slight, was useful, the decree of the circuit court 
as to this patent is affirmed. In view of the results of these cross 
appeals, no costs of this court are allowed to either party. 
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SCHUYLER ELECTRIC CO. v. ELECTRIC ENGINEERING & SUPPLY 

CO. 

(Circuit Court of Appeals, Second Circuit February 11, 1805.) 

Patrnts— Limitation of Claim—Prior Art. 

The Perkins patent, No. 247,103, for a circuit breaker for electric lamps, 
consisting of a device In which the current is broken by the snap action 
of a contact spring, which also acts as a pawl or detent, Is limited by the 
prior state of the art, and by the language of the specifications, to. the 
mechanical details described, and is not entitled to a broad range of 
equivalents. G2 Fed. 588. affirmed. 

Appeal from the Circuit Court of the United States for the North- 
ern District of New York. 

This was a suit in equity by the Schuyler Electric Company 
against the Electric Engineering & Supply Company for infringe- 
ment of letters patent No. 247,103, issued September 13, 1881, to 
Charles G. Perkins. The circuit court dismissed the bill (G2 Fed. 
588), and complainant appealed. 

C. L. Buckingham, for appellant 
Alfred Wilkinson, for appellee. 

Before WALLACE and LACOMBE, Circuit Judges. 

LACOMBE, Circuit Judge The patent is for a switch or circuit 
breaker for electric lamps. The switch is shown in the drawing 
and specifications as applied to the base or socket of an incandescent 
lamp. 



A metal shaft, E, is journaled in opposite sides of a cylindrical in- 
sulating base, and carries an S-shaped piece of metal, D, on each side 
of which are insulating ratchet disks, D', so arranged that when the 
composite structure, D and D', is considered as a whole it is found 
to be a ratchet wheel with four teeth, two of which are metal con- 
necting electrically through the shaft with one of the conducting 
wires, and two of which are insulated. The two kinds of teeth 
are arranged alternately. With the teeth there engages a V-shaped 
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pawl, F, having one of its arms widened so as to sweep over the 
entire thickness of whichever tooth it may encounter. The pawl is 
pivoted to a standard fixed in the lower part of the lamp, and a 
spring engaging with the lower arm of the V forces its upper arm 
against the ratchet wheel. The other connecting wire connects elec- 
trically, through the spring, with the V-shaped pawl. Therefore, 
when the pawl engages with a metal tooth of the ratchet wheel, an 
electrical circuit is made; when it engages with an insulating tooth, 
such circuit is broken. As the ratchet wheel is turned by the operat- 
ing button on one end of the shaft, the pawl "wipes over" the tooth 
on which it rests, and when it reaches the end or point of that tooth, 
being pressed upon by the spring, slips off with a quick or snap ac- 
tion which carries it at once to the base of the next succeeding 
tooth. This quick action is of no particular advantage when the 
pawl springs from an insulating to a metal tooth, but when it springs 
from a metal to an insulating tooth the rapidity and extent of its 
movement overcomes a difficulty which would otherwise seriously 
impair the usefulness of a circuit breaker. When two metal points 
in contact with each other, and through which an electrical current 
is flowing, are slowly drawn apart, the space between will be filled 
by an electric flame or spark commonly called the "arc." The ex- 
tent to which this arc will stretch between the separated points 
varies with the strength of the current "Such spark or arc," as one 
of the witnesses expresses it, "produces a burning effect, which is 
the more serious the longer the time is during which the rupture of 
the circuit takes place. In general, it may be said that the burn- 
ing caused by the spark or arc produces a disintegration, oxidation, 
or charring of the contact surfaces, and in this way brings it about 
that the surfaces are too much roughened to admit of intimate con- 
tact, or else that nonconducting or resisting elements are intro- 
duced, which lessen the carrying capacity of the switch. Inas- 
much, therefore, as the deleterious effects of the spark or arc are in- 
creased by a slow separation of the contact surfaces, it has been 
found necessary to resort to a more rapid movement than that of the 
hand alone for effecting the desired separation." The witnesses all 
agree that the range of quick action should exceed the length to 
which the current to be broken can draw an arc, and that if there 
be a shorter range of quick action the switch would to that extent 
fail of its purpose. In the switch of the patent, quick action to an 
extent abundantly sufficient for a current of the strength em- 
ployed is secured on every occasion when the circuit is broken, be- 
cause the organization of the ratchet wheel and pawl prevents any 
backward revolution of the shaft by careless operators and a con- 
sequent re-establishment of circuit, which could thereafter be broken 
by hand action only. 
* The first claim of the patent, which is the only one declared on, 
is as follows: 

•*(1) The combination, in an electric light switch, of a ratchet having metal- 
lic projections, and insulating teeth in the Intervals between the same, and a 
pawl or detent for engaging with the insulating teeth when released from con- 
tact with the metallic projections, as and for the purpose specified. ,, 
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The circuit court held that the patent was a narrow one, and 
should be confined to the specific mechanical devices which it de- 
scribed. This is assigned as error, appellant insisting that Per- 
kins was a pioneer in the field, and the first to break contact by a 
quickened motion of a detent or other device. Three patents are 
relied upon by defendant, and referred to by the circuit judge, as 
showing such a condition of the art as would preclude any broad 
construction of the Perkins patent These patents are discussed 
at great length by complainant's experts and by its counsel, who 
insist that none of them show any such snap action as is described 
in the patent sued upon. That they do disclose the potentiality 
of such snap action is indisputable; and that there is a trifling 
springing movement in the Gilliland and Rogers patents as the con- 
tact spring slips off the metal tooth into the insulating air space 
between seems to be quite clear upon inspection. These prior pat- 
ents were not used in electric lighting, but for telegraphic currents, 
which are very much weaker than those employed for illumination. 
In consequence, the extent of separation necessary to disrupt an 
arc would be very much less in the Gilliland device than would be 
required if a lighting current were being handled. But it was com- 
•mon knowledge in the art that an arc could be disrupted by a 
quickened separation to an extent greater or smaller as the current 
was stronger or weaker. Spaces of insulating material alternating 
with metal spaces in a wheel revolving under a contact point were 
old. Notches in a wheel which, although not lined with insulating 
material, were in fact insulating spaces, since air is a nonconductor, 
were old. A spring contact point which slipped off the metal tooth 
of a wheel into an insulating air space was old. A device to 
check all backward motion of the wheel, thus avoiding the re-es- 
tablishing of the circuit last broken, was old. There was, indeed, 
no switch for electric lighting which had a snap action employed 
under all conditions to disrupt the circuit at the separation of con- 
tact But electric lighting was in 1881 practically a new art, only 
just beginning to grow clamorous for practical devices; and the 
sister art of electric writing already possessed devices which dis- 
rupted the circuit through which its feeble currents passed by a 
snap action, very slight indeed, but quite sufficient to accomplish 
its purpose. These telegraphic devices, ias the event shows, were 
susceptible of adaptation to use in the lighting art, by increasing 
the strength of the spring sufficiently to throw the contacts further 
apart within the same space ,of time, and by making the insulating 
space an area of insulating material, instead of an air space with 
conducting boundaries. 

If we could be satisfied, as complainant's experts and counsel 
seem to be, that Perkins was the discoverer of the important fact 
that the practical, safe, and efficient way to break a current was by 
imparting a snap action to the contact points, or one of them, thus 
securing a much quicker separation than could be effected by move- 
ment imparted only by the hand of the operator, we should be in- 
clined to give to his patent a broad range of equivalents, and not to 
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confine it to the mechanical details described. But the state of 
the art seems to preclude this, and whatever doubt there may be 
left as to the extent to which the earlier patents indicate structures 
fundamentally like Perkins', so far as snap action and a locking 
against backward movement are concerned, is effectually dispelled 
by the language of the patent itself. The patentee does not set 
forth that he is the discoverer of the utility of quick-action separa- 
tion, nor even that his mechanism is the first devised for securing 
it On the contrary, he says: 

"My invention relates to improvements in that class of switches for Incan- 
descent electric lamps in which the break is effected by the snap or instan- 
taneous reaction of a spring when released from contact with a conducting 
point or plate." 

And then follows the statement that: 

"It [his invention] consists in mechanical details for effecting this, the prin- 
cipal features of which are a ratchet wheel having both conducting and insu- 
lating teeth combined in operative relation with a spring pawl or detent, which 
acts as a contact maker with the conducting portions of the ratchet, and by 
engaging with the insulating teeth prevents the ratchet from being turned 
backward when the pawl has been released from contact with the metallic 
portions." 

The patentee then sets forth specifically and with reference to 
the drawings the mechanical details of his switch, and then adds: 

"Instead of a swinging pawl, I sometimes employ a spring-seated contact 
stop with a broadened end, as shown in Fig. 4, which acts as a detent with 
ratchet, D', when not depressed by projections, D, and thus prevents the shaft 
from being turned in both directions." 

The first claim covers both the V-shaped pawl and the spring- 
seated contact stop, the second claim covers only the V-shaped 
pawl." 

It must certainly be assumed that Perkins knew what it was that 
he invented, and his patent must be construed to cover only what 
in unambiguous language he asserts his invention to be, namely, 
the mechanical details he describes, with the single variation in the 
form of the contact stop which he sets forth. And if the claim be 
thus confined, the circuit judge was entirely correct in the conclu- 
sion that the defendant's two forms of switch do not infringe. The 
decree of the circuit court is affirmed, with costs. 



FOUGERES et al. v. JONES et aL 

(Circuit Court, D. Indiana. February 18, 1895.) 

No. 8,819. 

1. Patents— Invention— Thill Couplings. 

The Blair patent No. 334,842, for an improvement In anti-rattlers for 
thill couplings, is void for want of invention, 
ft. Equity Practice. 

The court may, of its own motion, dismiss a bUl because it falls to state 
facts sufficient to give any right to relief. 
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This was a bill by Louis H. Fougeres and James M. Haas against 
William P. Jones and Elmer E. Stephenson for infringement of a 
patent. 

V. H. Lockwood, for complainants. 
Chester Bradford, for defendants. 

BAKER, District Judge. This is a suit for an injunction and for 
the recovery of damages for the alleged infringement of letters pat- 
ent No. 334,842, issued January 26, 1886, to one George W. Blair, 
for an alleged improvement in anti-rattlers for thill couplings. The 
bill contains nothing beyond general allegations to show that the 
combination claimed involved invention. The defendants, by their 
answer, insist that the patent is void for the following reasons: 
(1) The production of the combination claimed does not involve in- 
vention; (2) the subject-matter of it was anticipated in the prior 
art; (3) anticipation by prior manufacture and use; (4) the patentee 
was not the original inventor; (5) the combination could not be 
validly granted in the present patent, inasmuch as all of its ele- 
ments except one are shown in a prior patent to the same inventor, 
and the additional element was old and well known. In the case 
of Fougeres v. Murbarger, 44 Fed. 292, the validity of this patent 
came before this court for consideration on a demurrer to the bill, 
which was sustained. The specifications and claim are there set 
forth at length, and for that reason are omitted here. After ar- 
gument and careful deliberation the court there held that the 
letters patent in question for an improvement in anti-rattlers for 
thill couplings consisting of a bent plate, which had been used 
before, with the addition of another plate, were void for want of 
novelty. The bill in this case is as barren of specific averments 
t( nding to show invention in the patented device as the bill was 
in that case, and, although no objection to its sufficiency has been 
made by the defendants, the court may, sua sponte, dismiss the 
bill because it fails to state facts sufficient to give any right to 
relief. The present bill cannot be supported without overruling 
the former decision of the court. This the court cannot do, as it 
seems to it to have been well decided. 

Passing from the bill to the case made by the proofs, it seems 
to me the situation of the complainants is in no respect improved. 
Devices similar to that of the complainants are old; the forming 
of such devices made from a plate of steel bent upon itself so as to 
have two arms is stated in the patent to be old; the forming of a 
curved bearing face for the eye of the thill iron on the outer or 
front arm of the device is also old; the turning of the parts of the 
plate to make a sharp bend or curve is old; the forming of the outer 
or front arm of the device with a double-curved face, and with a 
corrugated rib or projection between, is old; and the means of 
supporting the device against downward movement by extending 
the top piece to rest upon the jack clip is old. In view of the prior 
art, and the concession in the body of the patent that anti-rattlers 
had theretofore "been made of single plates of steel, bent in vari- 



Digitized by 



Google 



318 PEDEEAL REPORTER, Vol. 66. 

ous forms," it cannot be claimed that the combination in question 
exhibits such novelty as amounts to invention. These considera- 
tions make it unnecessary to examine the other grounds of de- 
fense- The bill will therefore be dismissed for want of equity, at 
the cost of the complainants. 



WELLS v. CURTIS et aL 

(Circuit Court of Appeals, Sixth Circuit February 5, 1805.) 

No. 141. 

1. Patents— Construction of Combination Claims— Disclaimer. 

Where the claim is only for the combination of certain described ele- 
ments, this amounts to a disclaimer, so far as that patent is concerned, 
of anything new in any one of the elements, whatever might be its value 
as ground for an independent application. 

2. Same— Accidental Features. 

A patent should not be construed to cover a means which, without the 
Inventor's design, performs a function not within his contemplation; nor 
should it be held to embrace anything which is not pointed out as new, 
either by express declaration, or by reasonably clear implication from the 
language used. 
8. Same— Limitation of Claims— Equivalents. 

After describing an "elongated" pinion as one of the elements of his 
combination, and showing the necessity of a pinion of such form in his 
specifications, the patentee cannot assert that such description is imma- 
terial, and that any kind of pinion is an equivalent and covered by the 
claim. 

4. Same— Range of Equivalents— Combination Claims. 

In inventions of specific devices, the range of equivalents recognized 
is much wider than in inventions of combinations. In the latter an ele- 
ment is not an equivalent, unless it is substantially the same thing as 
the patentee has described, operating in the same way. 

5. Same— Limitation— Infringement— Screw-Cutting Dies. 

The Forbes patent No. 253,996, for an improvement in screw-cutting dies, 
is of doubtful validity; but, if sustainable at all, it must be limited to 
the specific devices which make up the elements of the combination, and 
is not infringed by a machine made according to the Wells patent No. 
355,737. 

6. Same— Invention— Ratchet Wrench. 

The Forbes patent No. 277,256, for a ratchet wrench, held invalid, as 
disclosing only the exercise of mechanical skilL 

Appeal from the Circuit Court of the United States for the West- 
ern Division of the Northern District of Ohio. 

This was a bill in equity by Roderick^P. Curtis and Louis B. Curtis 
against Willett C. Wells for infringement of certain patents. The 
circuit court entered a decree for complainants, and defendant took 
this appeal. 

The bill in this case was filed by the appellees to restrain the appellant 
from the alleged infringement by him of the rights secured to William D. 
Forbes by letters patent No. 253,990, bearing date February 21, 1882, for 
an "improvement in screw-cutting dies"; and also of the rights secured by 
letters patent No. 277,256, bearing date May 8, 1883, for an "improvement in 
ratchet wrenches," issued to said Forbes and the said Roderick P. Curtis, 
aU which rights it is aUeged have come by assignment to. the appellees. The 
bill contains the proper averments, showing title in the appellees; alleges 
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that the inventions described in the two patents are susceptible of connected 
use in operating screw-cutting dies; and further alleges that the appellant 
infringes both of said patents. The appellant appeared and answered. He 
denied that the alleged inventor of the improvements covered by said letters 
patent was the first inventor or discoverer thereof, and also denied the in- 
fringement of either of them. As anticipations of No. 253,996 he set forth 
the following patents: British patent No. 1,765, of 1873; United States pat- 
ent to Joshua Heap, No. 153,770, dated August 4, 1874; United States patent 
to Roberts, No. 158,314, dated December 29, 1874; United States patent to 
Eaton & Latham, No. 179,530, dated July 4, 1876; and, as an anticipation of 
No. 277,256, he sets forth United States patent to Gates, No. 198,291, dated 
December 18, 1877. He also added a clause by way of demurrer on the 
ground of multifariousness, but that has been abandoned. A replication was 
filed and proofs were taken. The prior patents shown by the evidence are 
the patents to Heap and Roberts for Inventions of improvements in screw- 
cutting dies, and the patent to Gates for the invention of improvements In 
ratchet wrenches. 

The invention claimed by Forbes In this patent No. 253,996, consisted of 
"the combination, in die stocks, of the following elements, namely: First, 
a casing, A, adapted to be secured to the object to be threaded; second, a 
threaded die-carrying ring having teeth on Its periphery, and a screw head 
adapted to a corresponding thread in the casing; and, third, an elongated 
pinion having teeth adapted to those of the die-carrying ring, all substantially 
as set forth." In his specifications, A is described as a cylindrical casing 
provided with a hub into which and into the casing is introduced the pipe 
to be threaded, the pipe being secured in the hub by set screws or otherwise. 
The die-carrying ring is described as threaded externally and adapted to an 
Internal thread of the casing, and having teeth on its periphery, the screw 
thread being cut into the edges of these teeth, the latter running parallel 
with the axis of the die-carrying ring, and extending the whole length of the 
ring. The ring is thus described as having capacity for being moved for- 
ward and backward along the screw thread inside the casing on the axial 
line of the pipe to be threaded, and also of taking rotary movement from the 
elongated pinion next to be described. The elongated pinion is small in its 
diameter, and is located in a chamber projected outwardly from the casing 
and parallel therewith. It runs along the whole length of the casing, and 
has teeth adapted to mesh with the teeth on the die-carrying ring, and long 
enough to operate upon the whole length of the ring during its entire travel 
In the operation of threading. The pinion is journaled in the ends of the 
projection, and at one end extends outside of the latter, so as to receive the 
handle by which power is communicated to the machine. The dies are lo- 
cated in the face of the ring perpendicularly to its center line, and adjustable 
to the size of the pipe to be threaded. There is also projected inside the 
casing, from the end at which the hub is located, a sleeve or hollow cylinder, 
somewhat larger in Its inside diameter than the inside of the hub, and long 
enough to correspond with the length of travel of the die carrier in its opera- 
tion. The inside of the die-carrying ring "fits snugly, but so as to slide 
freely" on the outside of this sleeve. In operation, the pipe to be threaded 
is inserted through the hub and through the ring until it comes to the dies, 
the ring containing which has been carried back to the rear of its room. The 
pipe is griped by the set screws or other like device in the hub. On turning 
the handle of the elongated pinion, the die carrier is revolved, and Is also drawn 
forward upon the pipe by the screw on its periphery leading upon the screw 
inside the casing. In this way the dies are made to engage the pipe, and 
the operation is prolonged until a sufficient length of the pipe is threaded. The 
pitch of the thread cut will, of course, correspond with the pitch of the thread 
on the die carrier. The patentee suggests, as a modification of this construc- 
tion, the omission of the threading on the inside of the casing and the screw 
thread on the edge of the teeth at the periphery of the die-carrying ring, 
and accomplishing their purpose by threading the outside of the sleeve pro- 
jected into the .casing, and making a corresponding thread upon that part 
of the die-carrying ring which in the first construction slides upon the sleeve. 
He states that the object of his invention is to make a die stock which can 
be used to advantage and with facility in cutting screw threads on pipes of 
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large diameter. The advantages which he mentions as peculiar to his in- 
vention are that his "improved die stock is one adapted to the threading of 
large pipes such as are used for oil wells, owing to the facility with which 
the die-carrying ring can be rotated by turning the elongated pinion," and 
that It does away with "any necessity for griping the pipe in a vise or other 
retaining device, for the threading of the pipe may be accomplished while it 
is simply resting on any support whicb may be at hand." 

In the Heap patent. No. 133,770, dated August 1, 1S74, in which the inven- 
tion was described as being of an improved machine for threading tubes and 
bolts, there was a framing, A, which supported the die-carrying Hug (called 
a cutter-head) and its shaft, which were integral, in a journal, which, as il- 
lustrated, was somewhat larger than the object to be threaded, but consider- 
ably smaller than the die head. The die carrier had teeth on its periphery, 
and was actuated by an elongated pinion running parallel with the move- 
ment of the die carrier, and lengthwise, along which the die carrier moved 
when in operation. There was also supported by the frame a vise which 
held the object to be threaded in line with the axis of the die head and shaft. 
The general method of operation was the same as that of the Forbes ma- 
chine, as above described, and the construction contained all the elements of 
the latter, except that it had no casing surrounding the die-carrying ring 
and shaft, other than the box or cylindrical portion of the frame in which 
the shaft revolved. The Roberts patent was similar in most respects to that 
of the Heap, but, as the comparisons made by the court in its opinion are 
with the Heap machine, it is not deemed necessary to describe that of Rob- 
erts. 

The appellant uses a machine patented by himself February 11, 1887,. as 
shown by letters patent No. 335,737. with a modification thereof involving 
the form of the pinion. This machine has a casing surrounding the working 
parts. "The pinion differs from the elongated pinion of the Forbes patent. In 
the Wells patent there is instead a small worm gear placed transversely across 
the end of the casing, and this actuates a ring having a corresponding gear 
revolving within the casing. In the modification which he uses there is, in- 
stead, a short pinion placed parallel to the axis of the die carrier, revolving 
into the teeth on the ring last mentioned. This ring carries teeth on only 
a portion of its length, the other portion fitting smoothly to the inside of the 
casing. The ring is stationary as respects longitudinal motion, but revolves 
freely within the casing, and is much shorter than the member called the 
"die-carrying ring" in the Forbes patent On the inside of the ring, and 
running lengthwise of it, are short tongues or splines, which fit into grooves 
running lengthwise of the surface of the die carrier. The die carrier h:is a 
hollow shaft leading upon a sleeve by screw threads on each, in much the 
same manner as in the modified form of the Forbes patent, as above de- 
scribed. Thus, when rotary motion is communicated to the die carrier by 
the splines on the inside of the ring, its shaft is screwed upon the sleeve, 
and the die carrier slides lengthwise on the splines of the ring, engages the 
object to be threaded, and performs the operation. There is a vise to hold 
the pipe, as in the other machines. 

The Forbes ratchet wrench, patent No. 277,230: This purports to be an 
invention for the improvement of ratchet wrenches, the object being, as stated 
by the patentee, to construct a cheap and compact reversible wrench, which 
can be readily changed from a right to a left handed wrench. It consists 
of a combination in a casing of a ratchet wheel having an opening iu its 
center to receive and engage the head of the thing to be turned, and a re- 
versible pawl beveled on the rear edge, of such width, relatively to the 
distance between the teeth of the wheel, as that it Is guided thereby and 
prevented from accidental reversal, and held down into the teeth of the wheel 
by a spiral spring surrounding its stem, together with a cap through which 
the stem projects and offers a thumb piece, by which the pawl can be drawn 
up against the spring out of engagement with the wheel, and reversed. The 
casing has sockets at each end for the reception of the handles by which the 
wrench is turned. The result is a wrench which can be turned continuously 
either way without removing It from the thing which is turned thereby. The 
court below sustained both of the Forbes patents, and entered a decree for 
the complainants. 
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William Webster and Thoma* & Hiett, for appellant 
Morris W. Seymour, Howard H. Knapp, and Alnion Hall, for ap- 
pellees. 

Before LURTON, Circuit Judge, and BARR and SEVERENS, 
District Judges. 

SEVERENS, District Judge, having stated the case as above, 
delivered the opinion of the court. 

The advantage claimed for the Forbes patent is that the cylin- 
drical casing performs the function in the combination of furnish- 
ing a bearing for the die-carrying ring, and thereby more rigidly 
holding the die ring to a right line in its forward movement upon 
the material on which it operates. It is claimed that this was a 
weak point in former machines. It is material to observe that the 
invention claimed is not of the specific device in providing the 
casing as a bearing for the ring, but is of the combination of certain 
described elements, of which that is one. This amounts to a dis- 
claimer of anything new in that element, so far as this patent is 
concerned, whatever might be its value as the ground of an inde- 
pendent application. That feature must therefore be treated as 
old. The Corn-Planter Patent, 23 Wall. 181, 224; Miller v. Brass 
Co., 104 U. S. 350; Rowell v. Lindsay, 113 U. S. 97, 5 Sup. Ct. 507. 

But, indeed, it is well known that it was a familiar device in 
machines. It existed in the cylinder of the steam engine, in the 
cylindrical guide for the crosshead, in the pump, and in the tubular 
guides for drills moving directly or spirally through them. There 
had previously existed devices for accomplishing the same results 
as those contemplated by Forbes, by similar methods. In the 
Heap machine was a clamp or vise to hold the object to be 
threaded, a die-carrying ring having a shaft integral with it, the 
latter carrying a screw thread which co-operated with a corre- 
sponding thread in the casing attached to the frame, to actuate 
the die in its forward movement when cutting the thread, and an 
elongated pinion working into cogs on the periphery of the die- 
carrying ring during every part of the travel of the ring in perform- 
ing the work of threading. The casing in which the shaft of the 
ring turned was sufficient, to some extent at least, to hold the die- 
carrying ring in alignment with the object to be threaded, and resist 
any lateral thrust or twist of the parts from their alignment during 
the operation. The Heap machine included all the elements of 
the Forbes combination, unless it be that the casing in the latter 
performed a new function. 

Much is said in the testimony and in the briefs of the casing 
as circumferentially journaling the die ring, and thus contributing 
an additional function to the combination. But it is difficult to 
find any indication in the claim, as explained by the specifica- 
tions, of the discovery of anything new or peculiar in that direction, 
or that the patentee intended the casing to perform any such func- 
tion. And while it is true that the patentee is not required to point 
out and describe in express language what he has invented that is 
v.66F.no.3— 21 
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new, or the principle of his invention, and that it is sufficient if 
they can be gathered by implication from what is set forth, yet the 
implication ought to be clear, so that it may not be left in obscurity 
and doubt whether the patentee has in reality invented and pro- 
duced something new. If nothing appears, either by express dec- 
laration or reasonably clear implication, to show that the patentee 
has made some new and valuable discovery, has thrown a light 
into a place which before was dark, and illuminated what was 
inert, there is nothing in the patent law to give him any standing. 

I Rob. Pat. § 79. 

In his specifications Forbes says nothing of journaling his die- 
carrying ring by the casing, which seems singular if he had such 
an idea in his mind, for confessedly it was the only .new thing in 
his invention, as he now claims it Such a circumstance was no- 
ticed and commented on in Setter Co. v. Keith, 139 U. S. 530, 539, 

II Sup. Ct 621, where counsel for the plaintiff endeavored by argu- 
ment to prove that their combination performed a function not Bet 
forth in the patent In Fastener Co. v. Kraetzer, 150 U. S. Ill, 
14 Sup. Ct 48, the suit was for the infringement of a patent for the 
socket member of a ball and socket glove fastener. The patent 
was for a combination, the elements of which were described. The 
plaintiff's counsel contended that there was a peculiar advantage 
in the means specified by him not mentioned in the patent As to 
this it was said (page 116, 150 U. S., and page 48, 14 Sup. Ct): 
"If this feature be an advantage, as now claimed, it is strange 
that no allusion is made to it in the specifications." Then, after 
pointing out that the patentee had stated what his purpose was 
and the advantage in making the structure in that form, the opin- 
ion of the court goes on to say: "This would indicate that the 
advantage now claimed of a tighter compression of the leather 
was not originally within the contemplation of the patentee, but 
is an afterthought ;" and that feature was laid out of the fur- 
ther consideration of the case. In speaking of the advantages 
claimed for his improved die stock, he says it "is well adapted 
to the threading of large pipes such as are used for oil wells, 
owing to the facility with which the die-carrying ring can hesi- 
tated by turning the elongated pinion." And again he savi: 
"Another advantage is the operation of my improved die stot^f 
without griping the pipe in a vise or other retaining device, foi^ 
the threading of the pipe may be accomplished wHtte it is simply 
resting on any support which may be at hand." Tfvthe idea of 
furnishing a circumferential journal to the die-carrying ring was 
not present to his mind, but is an afterthought perceivedSfrom sub- 
sequent experience or scientific inspection and analysis, it is ob- 
vious that there was no invention in thus by accident, as it were, 
supplying the means of a function not contemplated. The, most 
significant indication that the idea now attributed to the patentee 
was present in his mind is the fact that in his specifications h£ de- 
scribes the die-carrying ring as having a thread upon its periph- 
ery co-operating with a screw thread on the inside of the casrtog 
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and the drawings also show the necessary contact between the two 
members for that purpose. But in another part of his specifica- 
tions, suggesting a modification thereof, he entirely dispenses with 
| this feature of his combination, and transfers it to the inside of the 

J ring and the outside of the sleeve projected from the casing; thus 

showing that the bringing of the ring and casing in contact was 
useful in one only of the forms suggested, and therefore not an 
essential feature. Trimmer Co. v. Stevens, 137 U. S. 423, 435, 11 
Sup. Ct 150. 

And, inasmuch as in both forms there must be close contact be- 
tween the sleeve aud the part of the ring operating as a shaft in 
order to answer the specifications, it seems quite as probable, to 
say the least, that the patentee intended the journaling to be there 
as that he intended it to be upon the casing. It may be that he 
had it in mind that the adoption of a cylindrical form would give 
the frame more strength, as compared with its weight, in order to 
meet what he says was the object and an advantage of his inven- 
tion, namely, a machine for threading large pipes, and capable of 
being used where any support was at hand, apparently contem- 
plating a use out of the shop and where it would be carried about. 
However, this is conjecture merely, and is not what is claimed for 
it. But, assuming this function to have been contemplated, it 
seems difficult to hold that, in view of the prior inventions and 
constructions in this art, there was any such invention in the pro- 
vision of this casing as a bearing for the die-carrying ring and its 
shaft (for that is what the prolongation of the ring really is) as to 
be worthy to be put upon the plane of new and valuable discoveries, 
recognized by the patent law. It is sufficient to compare it with 
the Heap patent, already mentioned, to show in what Forbes' im- 
provement consisted. A machine constructed upon that patent 
possessed every element of the Forbes patent, unless it be the casing 
journaling the die-carrying ring. 

It is not shown that any difficulty existed in the die-carrying 
ring and shaft in the Heap machine, owing to the inefficiency of 
the provision therein for counteracting or resisting the effect of 
lateral rack or torsion incidental to its work, and from an inspec- 
tion of the model shown us we see nothing, having regard to the 
nature of the work it is designed for, which indicates with proba- 
bility that such inefficiency did in fact exist. But, if any defect 
of that kind existed, it would seem that any skilled mechanic 
trained in the art of such mechanism ought promptly to have seen 
, the manifest ways for providing a remedy; that is, by making the 

shaft longer, by making it larger, or providing a rest or bearing 
\ t for the other end of the shaft or of the integral member of which 
it formed a part, and, if a bearing, that it should be circumferen 
** tial, in order to meet the indicated requirements. It is elementary 
^ in the law upon this subject that this is not invention. He simply 

fc enlarged the shaft, which, of course, enlarged the "casing" or "bear- 

5- ing," by whatever name called, and lengthened the casing so as to 

fcv take in the whole, instead of a part, of the shaft member. That 

which in the patent is called a "die-carrying ring" is that, and more 
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At one end is the ring, which occupies a part only of its length. 
The other part is essentially a shaft, and performs the same office 
as the shaft in the earlier patents. This was merely an enlarge- 
ment and extension of the means already provided for accomplish- 
ing the same functions. It matters not that the means might have 
been so feeble or inadequate as to only imperfectly perform their 
duty; the mere extension of those means in size or number, or 
change of form, would not, in the absence of special circumstances, 
make the improvement produced thereby patentable. "It is a mere 
difference in degree; a carrying forward of an old idea; a result 
perhaps more perfect than had heretofore been attained, but not 
rising to the dignity of invention," — to use the language of Mr. 
Justice Brown, in Wright v. Yuengling, 155 U. S. 47, 15 Sup. Ct 1. 

To apply another test: Suppose the Heap patent had succeeded 
that of Forbes, and the question were whether a machine con- 
structed under it infringed the latter. The other elements being 
present, the controversy would turn upon the inquiry whether the 
stripping away of the cylindrical bearing from the head of the die- 
ring member of the combination, while retaining it upon the shaft 
which is part of that member, relieved it from the charge of in- 
fringement We do not doubt that the plaintiff in such a contro- 
versy would urge that' such a difference was an evasion; that what 
the defendant had done was merely to weaken and cut down the 
bearing of the die-carrying member, leaving it efficient enough for 
light work, but still operating in the, combination to perform the 
same function as the cylindrical bearing in the Forbes patent ex- 
tended along the whole of that member; and it would seem to us 
that such a contention would rest on stronger reasons than those 
which are here urged to support the identity of the other members 
of the combination, upon the question of infringement, hereafter to 
be considered. If the charge of infringement could be sustained in 
the case we have supposed, it shows that the Heap machine was an 
anticipation of the Forbes patent Peters v. Manufacturing Co., 
129 U. S. 530, 9 Sup. Ct 389; Knapp v. Morss, 150 U. S. 221, 14 Sup. 
Ct 81; Miller v. Manufacturing Co., 151 U. S. 186, 14 Sup. Ct 310. 
For these reasons it seems to us doubtful whether the Forbes die- 
stock patent can be sustained. 

But, if the patent is sustainable, we should think the Wells ma- 
chine is not an infringement of it It is obvious that the former 
would stand on narrow grounds, and involve the specific devices 
which make up the elements of the combination. It is contended 
that Forbes' was a primary invention. But it follows from what 
we have said that we are of opinion that there is no ground 
for any such contention. The professed object of the patentee was 
to make an improvement on existing machines employed for the 
same purpose, apd the only advance upon existing machines was, at 
most, adding an element of doubtful originality. In view of prior 
inventions in this kind of mechanism, Forbes cannot be deemed "a 
pioneer in the art," and therefore cannot invoke the doctrine of equiv- 
alents, as the courts apply that doctrine to primary inventions, so 
as to include all forms of devices which operate to perform the same 
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functions or accomplish the same result Miller v. Manufacturing 
Co., 151 U. S. 186, 207, 14 Sup. Ct 310. 

The small pinion of the Forbes patent, elongated to mesh with the 
teeth on the periphery of the die-carrying ring throughout its travel, 
is not found in the Wells machine, and it is clear that neither the 
worm gear nor the small pinion which has been added to the Wells 
machine to actuate the stationary ring (having reference to the lon- 
gitudinal movement of the latter) can be regarded as its equivalent, 
within the rule applicable to patents not representing primary in- 
ventions. Having described the elongated pinion, and claimed it 
according to the description as an element in his combination, nei- 
ther he nor his assignee can now claim that the description is im- 
material, and that any kind of pinion is embraced in his claim 
(Wright v. Yuengling, 155 U. S, 47, 15 Sup. Ct 1); although, as was 
said in respect to a similar contention in that case, it might be dif- 
ferent if the patent had been a primary one. This the appellees 
substantially admit But they claim that the small pinion and the 
grooves in the periphery of the die ring, which provide for move- 
ment on the line of its axis in the Wells machine, make up an equiv- 
alent for the elongated pinion in the Forbes patent The facts com- 
pel the appellees to take that position. It is obvious, however, 
that it cannot be maintained. The respective elements do not op- 
erate in the tw'o machines in the same way. To admit the equiv- 
alency of the single device in the one element in one machine with 
the compound device found partly in one element and partly in an- 
other of the other machine would be to extend the doctrine beyond 
its recognized limits in this class of inventions. But there is also 
a marked difference in the construction and operation of the die- 
carrying rings. In the Wells machine the ring which is actuated in 
its rotary movement by the teeth of the pinion remains fixed at one 
station, and does not advance during the operation. The die-carry- 
ing ring is located within it, and slides on the tongues of the outer 
ring, forward to the work. The tooth gear, as before remarked, 
does not advance with it It is true that the die-carrying ring is 
actuated by the outer one, but so is every part of the machine by 
the initial force. The most that can be said is that the die carrier 
and its attachments in the Wells machine are similar in some re- 
spects, but not in all, to that in the Forbes patent. But it is not 
the ring described in the latter, and operates in a different way. 

In the case of Wright v. Yuengling, above cited, the patent on 
which the bill was founded was for an improvement in frames for 
steam engines, and one of the claims was for the combination of a 
steam cylinder head, a guiding cylinder for the crosshead, and a 
semicircular connecting piece between the first two elements. The 
connecting piece was open at the top like a trough, and afforded ac- 
cess to the stuffing box of the cylinder. The defendant's device 
contained the first two elements, but his connecting piece consisted 
of a prolongation of the guiding cylinder, oval openings being pro- 
Tided in the sides of the prolongated part. It was contended that 
this prolongation of the guiding cylinder was an equivalent of the 
connecting piece of the first patent But it was held that while the 
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defendant's construction afforded a facility of access to the working 
parts, not, however, equal with that of the complainant's, yet that 
the latter, having made his connecting piece as described by him an 
essential element of his combination, was not at liberty to say that 
a device which dispensed with it was an infringement, even if it ac- 
complished the same purpose in an equally effective manner. And 
this was so held, notwithstanding that in place of the dispensed con- 
necting piece there was substituted the prolongation of the guiding 
cylinder. In the case of Fastener Co. v. Kraetzer, 150 U. S. Ill, 
14 Sup. Ct 48, above cited, one of the combination claims included 
as an element a socket having an elastic mouth which received the 
knob of the other part of the fastening, and held it The defend- 
ant's structure, which it was claimed infringed it, consisted of a 
socket which performed the same function of receiving and holding 
the knob; but, instead of having its mouth elastic, had a split ring 
located in a circular cavity just within the lips of the socket, which 
ring, being elastic, received and held the knob, but was itself sup- 
ported and held, in place by the circular cavity built in the mouth of 
the socket. But it was held that this was a different construction 
from that of the one first mentioned, operating in a different man- 
ner, and so was not an infringement. On such a question, and in 
similar circumstances, it was said by Judge Acheson in Johnson Go. 
v. Steel Works, 50 Fed. 90, 95: "The scope of the claim must, on 
well-settled principles, be limited to the specific forms of construc- 
tion shown and described by the patentee." And since all the ele- 
ments are treated as old, it matters not in which one of them the 
variation exists, if the difference is not merely colorable, which, as 
we have shown, is not the case here. Indeed, we think there is 
quite as much difference between the defendant's machine, in either 
form, and that of Forbes, as there is between the latter and pre- 
vious constructions, and quite as much of an approach towards what 
might be called invention. 

This is not the case of an integral thing made in parts, and then 
combined so as to constitute but one integer, operating in the same 
way as if constructed as a unit. In this connection it is necessary 
to observe the wide distinction which prevails between inventions 
of specific devices and inventions of combinations. In the former 
a much wider range of equivalents is recognized. In the latter the 
range is limited, and an element is not an equivalent unless it is 
substantially the same thing as the patentee has described, operat- 
ing in the same way. 1 Rob. Pat. § 254, and cases there cited. We 
do not say what the result might be if the patentee makes his 
description of the elements of his combination broad enough to in- 
clude in each or any of them any kind of mechanism adapted to pro- 
duce the same result as a step in the operation. In Caster Co. v. 
Spiegel, 133 U. S. 360, 368, 10 Sup. Ct 409, it was said by Mr. Jus- 
tice Blatchford of the Martin combination patent for furniture cas- 
ters: 

"In view of the state of the art, as shown by the various patents put in 
evidence, the words, 'the rocker-formed collar bearing, or its mechanical equiv- 
alent/ in the claims of the Martin patent, cannot embrace aU modes of af- 
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fording vertical support between the floor-wheel housing and the furniture 
plate, whereby lateral oscillation of such housing is permitted; and those 
words must be restricted to such a bearing, resting on a collar beneath the 
floor-wheel housing, as is shown in the Martin patent" 

But such a question is not before us, and we take the claim as we 
find it 

The ratchet-wrench patent, No. 277,256: The answer denies that 
Forbes was the original inventor of his alleged improvements in 
ratchet wrenches, and sets out that they were anticipated by the 
Gates patent, No. 198,291, of five years' earlier date. In the course 
of introducing testimony, the defendant introduced a patent to one 
Gallagher, No. 137,432, dated April 1, 1873, against the complain- 
ants' objection that it was not pleaded by the answer; but, as the 
Gates patent included substantially the features of the Gallagher 
patent which are relevant here, it is not material to consider the 
latter. The state of the art was such at the date of Forbes* inven- 
tion that, as shown by his expert, Mr. Smith, his claim must be 
narrowed so as to cover only the feature of a pawl constructed of 
such width relatively to the distance between the cogs of the ratchet 
wheel that it cannot be turned without being first withdrawn from 
engagement with the wheel. In the Gates patent there was a re- 
versible pawl beveled on the rear of its edge used for the same pur- 
pose, which, like the pawl in the Forbes patent, trailed back over the 
teeth when the lever was reversed to take a new hold, but the ex- 
pert says it was free to turn without disengagement from the wheel. 
And he testifies that "the advantage of the Forbes construction is 
that there can be no accidental reversal of the pawl, and this is not 
true of Gates'." And the sum of the matter is that, if the supposed 
improvement was required in consequence of the defect suggested, 
it consists of widening the pawl so that its heel will rest upon the 
tooth behind it, and, as the tooth is straight across the periphery 
of the wheel, the pawl would be prevented from turning. This was 
a mere change in the form of a part of the combination adopted for 
the purpose of correcting its occasionally defective action, — a mod- 
ification so obvious to a person skilled in that subject as not to have , 
required anything more than the ingenuity which such a person 
might be expected to possess. We think it would be a misnomer to 
call this "invention," and that the patent therefor cannot be sus- 
tained. For the reasons stated, we are of opinion that the decree 
of the court below should be reversed, and the case remanded, with 
directions to dismiss the bill. 



DOZE v. SMITH. 

(Circuit Court, S. D. Iowa, O. D. December 12, 1893.) 

1. Patents— Novelty — Watering Troughs. 

The Campbell patent (No. 221,031) for an improved watering trough 
for stock, consisting, in claim 4, in the combination of a trough and drink- 
ing cap with a valve-feed mechanism, an open-bottom chamber, and a 
horizontal partition between the drinking cap and chamber, whereby air 
is prevented from entering the bottom of the latter, is valid, as showing 
patentable novelty. 
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21 Same— Infringement. 

The Campbell patent (No. 221,031) for an Improved watering trough 
for stock, having a horizontal partition set into the trough between 
the drinking space and an open-bottom chamber, so that when the water 
rises above this partition it forms a "water seal," protecting the chamber 
from atmospheric influences, is not infringed by a trough merely covered, 
as a box, between the drinking space and chamber, making the water 
seal Impossible, except at a mathematical level. 

8. Same— Limitation op Clatm— Equivalents. 

The specific claim of the horizontal partition for effecting the water 
seal being a renunciation of claim to other devices for performing the 
same functions, the use of projecting side walls of the open-bottom cham- 
ber of defendant's trough, for the same purpose, does not constitute an 
Infringement. 

Bill in equity by J. E. Doze against Alpheus Smith for infringe- 
ment of a patent for a watering trough for stock. 

Cummins & Wright and Hart & Poston, for complainant 
Steele & Livingston and Read & Read, for defendant 

WOOLSON, District Judge. Complainant is the assignee, for 
certain counties in the state of Iowa, by virtue of various assign- 
ments, of letters patent No. 221,031, for "improvement in devices 
for watering stock," granted October 28, 1879, to John S. Camp- 
bell. The infringement complained of consists in the use by re- 
spondent, upon his farm, of a hydrant for watering stock. It is 
not alleged that respondent is infringing by manufacturing or sell- 
ing. The letters patent contain five claims. But the bill expressly 
excludes the first and fifth claims, and, upon the hearing, counsel 
for complainant waived all except the fourth claim of patent (in 
this hearing), and announced to the court that complainant would 
rely only on the fourth claim, as stated in the letters patent. 

The specifications of the letters patent substantially describe 
the "improvements in devices for watering stock" as consisting in 
a watering trough having an automatic valve mechanism, a central 
chamber so placed above this valve mechanism as that, by removing 
the cover of this chamber, which has an open bottom, the valve may 
be easily manipulated, and the float which operates the valve mech- 
anism thereby permitted to move in a higher or lower plane, thus 
controlling the inflow of water to a lesser or greater height in the 
trough, as desired. The trough has at either end, and at such 
distance from the central chamber as may be desired, a top open- 
ing, on and around which a "drinking cap" is fitted. Between these 
caps and the central chamber a "horizontal partition," as the pat- 
ent terms it, is set into the top of the trough, and extends from 
the drinking cap to the central chamber, on each side of the cham- 
ber, so that, as the water is taken from the drinking cap by stock 
drinking thereat, the water from the central chamber moves 
towards the cap, and the cap is refilled; thus keeping the caps 
constantly supplied with water, which rises above the horizontal 
partition. This partition is shown by the figures and specifications 
to have its surface on a level with the top of the watering trough. 
An outer curb may be used, surrounding the trough; and incline 
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partitions extend transversely from side of cap nearest chamber 
to the top of the chamber, so that between these partition in- 
clines and the central chamber, and also between the trough (ex- 
cept at the drinking caps) and the outside curb, packing may be 
placed, for the purpose of protecting the water in the trough from 
extremes of temperature. The fourth claim in said letters pat- 
ent is as follows: 

(4) In a device for watering stock, the combination, with a trough hav- 
ing a drinking cap fitted on its top, of valve-feed mechanism, and an open- 
bottom chamoer located over the latter, together with a horizontal parti- 
tion fitted in the top of the trough, between said drinking cap and chamber, 
whereby air is prevented from entering the bottom of the latter, substan- 
tially as set forth. 

Upon the hearing, counsel for complainant concisely stated the 
principle involved in this claim as being the water seal caused 
by this horizontal partition between the drinking cap and chamber, 
whereby there was openly exposed to the air only the small space 
or surface of water within the drinking cap, and thereby the air 
was prevented from reaching the water within the central chamber, 
and, as this chamber and the trough were surrounded with packing, 
the water in the chamber was kept at a temperature above freezing, 
so that, according to the recognized laws pertaining thereto, as the 
water at the surface of the drinking cap became chilled by contact 
with the air this chilled surface water would descend, and the water 
from the central chamber be drawn towards and into the cap; 
thus producing a current or movement in the water, and thereby 
preventing or lessening possibility of freezing. 

The answer sets forth a number of grounds of defense. But, 
on the hearing, counsel for respondent announced that they would 
rely upon but two defenses, viz. (1) want of novelty; and (2) that 
the device used by respondent — his hydrant for watering stock — 
did not infringe upon complainant's patented invention. 

As to the defense of the want of novelty, I find against respond- 
ent It would serve no useful purpose to attempt to state in de- 
tail the grounds for this finding. A portion of the evidence sub- 
mitted as to want of novelty was received subject to complainant's 
well-grounded objections, as without basis therefor laid in the 
pleadings. And as to the evidence, for whose introduction the 
answer furnishes the required foundation, I find that it does not 
sustain the allegation of want of novelty. The hydrant, or "device 
for watering stock," made and used by the respondent was intro- 
duced in evidence, by two models thereof, — one furnished by com- 
plainant, and the other by respondent I do not find any substan- 
tial difference between these models, when considered with rela- 
tion to the letters patent. These models show that respondent's 
hydrant has a central chamber, with open bottom, placed over a 
rude valve mechanism; that this chamber rests upon a drinking 
trough, into which the ends of the chamber (reaching from side to 
side, and completely across the trough) project perhaps a half, or 
slightly more, of the depth of the trough. This trough contains 
no "horizontal partition" set into it. Instead, this trough, from 
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chamber to drinking space, is covered over, upon its surface, as a 
side of a box would be covered. Neither has this trough "drink- 
ing caps fitted on its top." Instead, there is placed about the 
drinking space, on three of its sides (the fourth side — towards 
stock, when drinking — being open), a board or partial curb, whose 
only purpose or office seems to be to prevent the packing which sur- 
rounds the trough from falling or being pushed in the watdr in 
the drinking space. An outer curb is used with the trough, veri- 
similar in construction and manner of use to the outer curb with 
complainant's hydrant, and which serves here, as there, to confine 
the packing around the trough, and additionally, perhaps, to serve 
as a wind-break. 

Manifestly, respondent has not used the exact counterpart of 
the hydrant described in this claim of complainant's patent. Is 
his hydrant .the equivalent therefor? Since this fourth claim is for 
a combination, it becomes material to inquire whether, in any es- 
sential particulars wherein it differs from the patented invention, 
respondent's hydrant contains the equivalent, so as to become an 
infringement This fourth claim of the patent includes a combina- 
tion of the following particulars: (1) A trough (2) having a drinking 
cap fitted on its top; (3) valve-feed mechanism; (4) open-bottom 
chamber located over this mechanism; together with (5) a hori- 
zontal partition fitted on top of trough, between drinking cap and 
chamber. Respondent's hydrant contains the first, third, and 
fourth of these particulars. It does not contain the second and 
fifth. It does not have a "drinking cap fitted on the top" of the 
trough. As illustrated in the model presented in evidence, and as 
described in his letters patent, the drinking cap, in the patented 
invention, is a curb completely surrounding the drinking space, 
and tightly fitted on top of the trough, and so fitted thereon as 
that, when the hydrant is in complete working order, the water 
rises into, and remains within, this curb or cap, and at the same 
level, or height above the bottom or under surface of the hori- 
zontal partition, as the water stands in the central chamber. But 
in respondent's hydrant the drinking cap, if such it may be called, 
has a curb only upon its three sides, leaving the fourth side with- 
out curb, and this curb will not retain water within its sides. But 
instead, whenever the water'rises to the under surface of the cover 
of the trough, instead of being confined within the drinking cap, 
it escapes through or over the uncurbed side of the trough or drink- 
ing space. Again, respondent's hydrant contains no horizontal 
partition. Instead, this trough is simply covered over, and on its 
surface, at the place where complainant inserts into the trough 
his horizontal partition. That this cover is not the equivalent 
of this partition is plainly seen when the action of the hydrant is 
examined. By the insertion of this partition the height or depth 
of the trough, where partition is inserted, is decreased to the ex- 
tent of the thickness of the partition, so that there is always be- 
tween the drinking cap and central chamber a body of water com- 
pletely filling the trough for this entire distance, whereas it is 
practically impossible thus to fill the trough, under the cover, in 
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respondent's hydrant; for, as soon as the trough is filled with 
water, — that is, even though the trough is set to an exact level,— 
any further water run into the trough cannot be retained, but will 
discharge through the uncurbed sides of the drinking space. And 
unless the trough is set at a mathematically exact level the water 
will never fill the trough, — can never fill the trough to the bottom 
side or surface of the cover. In practice, it is safe to say the trough 
will never thus be filled, and the liability and probability of the 
water beginning to discharge from the trough before the trough 
is thus filled is very great And thus what is the perfect water 
seal in complainant's hydrant is practically impossible in respond- 
ent's hydrant 

But complainant contends that by the projection of the ends 
of the central chamber, in respondent's hydrant, into the trough, 
the function of complainant's invention is performed, and in sub- 
stantially the same manner as in the patented invention, and that, 
therefore, these projected ends serve as, and are an equivalent for, 
the horizontal partition. To this contention, defendant responds 
that these projected ends in his hydrant do not fit accurately to 
the sides of the trough, having from a half-inch to a quarter-inch 
space between them and the sides of the trough, whereby the air 
has free passage from the drinking places into the central chamber. 
The evidence shows that these spaces do exist as claimed. But 
the evidence further shows that these spaces are owing to the de- 
fective material used, and were not so intended; that the lumber 
used was warped, so that, in making the hydrant, respondent was 
not able to draw the sides of the trough up to these projecting 
ends. It will not be -seriously claimed that these unintentional 
deviations, resulting merely from the defective material or work- 
manship used, would remove this hydrant out of the line of infringe- 
ment, if infringement would otherwise exist Fig. 1, attached to 
letters patent, shows this horizontal partition to have a lug or 
projection on its lower surface, and across each end. No statement . 
of this fact appears in the specifications, nor does the same appear 
in the claim, as stated in the letters. So that these projecting 
chamber ends cannot be said to be an infringement in that respect. 
If now we examine the operation of the patented hydrant, we will 
find that these ends are not the equivalent of the horizontal parti- 
tion. In the patented hydrant, when in complete operation, the' 
water rises in the drinking caps above this horizontal partition, to 
such a height therein as to be on a level with the water in the 
central chamber. But this level is always above the bottom of 
this horizontal partition. Thus, as heretofore stated, a perfect 
water seal is formed, from drinking caps to central chamber, and 
completely filling the trough, and excluding the air, from cap to 
chamber. Thereby is interposed between the chilled water, at the 
exposed surface in the drinking caps, and the central chamber, 
this body of water, protected by outer packing of trough, and ex- 
tending along and to the full depth of the trough, under this hori- 
zontal partition. And thus the function of this hydrant — protect- 
ing water in cefntral chamber by water seal — is accomplished, the 



Digitized by 



Google 



332 FEDERAL REPOBTEB, Vol. 66. 

water seal being the body of water described In defendant's hy- 
drant, when in complete working order, this water seal is impossi- 
ble. The entire surface of the drinking space is exposed to the 
air. Besides, from drinking space to central chamber the water 
is directly exposed to the air, at its surface, along the entire dis- 
tance and position where, in the patented invention, is situated the 
water seal. The water in the drinking space in respondent's hy- 
drant can never rise above the bottom of the cover of trough, while 
the water in drinking cap of patented invention rises above, and 
remains above, bottom of horizontal partition. The evidence shows 
that the water in the patented hydrant, as would naturally be ex- 
pected, under the circumstances, rarely freezes, while the liability of 
the water in respondent's hydrant to freeze, even in moderately cold 
weather, is very great. Therefore, as above stated, this water 
seal is impossible, in respondent's hydrant, and no equivalent there- 
in appears for the horizontal partition, which is one of the essen- 
tial elements or particulars entering into the combination claimed 
in complainant's letters patent It follows from the foregoing that 
respondent's hydrant does not infringe on the patented invention. 
Let decree be entered dismissing the bill, at complainant's costs. 



On Rehearing. 
(June 18, 1894.) 

WOOLSON, District Judge. The court herein having found for 
defendant, plaintiff applied for a rehearing, and the case has been 
reargued by counsel for plaintiff and for defendant In the light 
of this reargument, I must modify so much of the opinion rendered 
on former hearing as treats of the drinking cap of the patented in- 
vention. In the former opinion, filed herein, this cap is considered 
as being so connected with or fastened to the body of the trough 
as, to be water-tight, so that the water would rise in this cap to a 
level higher than the top of the horizontal partition. Plaintiff has 
exhibited, in working operation, a model of his patented "stock 
hydrant" or drinking trough. This demonstrates the incorrectness 
of the former decision on this point The phrase used in the let- 
ters patent is unfortunate, so far as expressing the use of this 
cap is concerned. In fact, what is called in the letters patent a 
"drinking cap" is not a cap at all. The siies which form what is 
miscalled a cap are used solely to prevent the material which is 
used as packing about the trough from falling into the water in 
the trough. So that the letters patent should have spoken of these 
places as drinking spaces or places, rather than drinking caps. 
Without an inspection of the patented invention in operation, a per- 
son reading the letters patent, and applying the specifications and 
claims to the illustrations therein given, would naturally, if not 
necessarily, regard these caps as intended to contain water. 

The point yet remains, as decided in the former decision, as to the 
horizontal partition, which, in the letters patent, constitutes an 
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essential feature of the combination and claim therein described. 
Plaintiff insists that this horizontal partition finds its mechanical 
equivalent in the side walls of the central chamber of defendant's 
drinking trough, and that, therefore, defendant has infringed on 
the letters patent held by plaintiff. After carefully considering 
the arguments presented by counsel, and the cases cited by him, I 
am not able to regard this claim as sustained by the evidence. 
The case of Stirrat v. Manufacturing Co., 10 C. C. A. 216, 61 Fed. 980, 
decided by the United States circuit court of appeals for tbe Eighth 
circuit at its May, 1894, term, while not on all fours with the case 
at bar, presents some points of useful analogy. In that case the 
water-heating device consisted of the combination of a hollow, long, 
center plate of stove, etc., with a supply pipe, etc. The device 
claimed as infringing consisted of the combination of a solid, long, 
center plate of stove, etc, fastened to a water box, etc., with a sup- 
ply pipe, etc. After considering the state of the art at time of 
issue of the letters patent, and distinguishing between a pioneer in- 
vention in a certain line, and one which merely improves on devices 
or mechanisms which have been in use (a reasoning which might be 
largely and well applied in case at bar), Judge Sanborn, voicing the 
opinion of the court, says: 

The claim for a specific combination or device in a patent is a renunciation 
of every claim to any other combinations or devices for performing the same 
functions that are apparent from the 'face of the patent, and are not color- 
able evasions of the combination or device claimed. The statute requires the 
Invention to "particularly point out and distinctly claim the part, improvement 
or combination which he claims as bis discovery." Rev. St. § 4887. When, 
under this statute, the inventor has done this, he has thereby disclaimed, 
and dedicated to the public, all other improvements and combinations ap- 
parent from his specifications and claitns, that are not evasions of the device 
and combination he claims as his own. The claims of his patent limit his 
exclusive privileges, and his specifications may be referred to to explain and to 
restrict, but never to expand, them. 

And the opinion thereupon proceeds with its clear and forcible 
reasoning, as applied to the evidence introduced in the case, and the 
status of the patent with regard to the state of the art at date of 
its issuance, and closes with the declaration that: 

When [the patentee] made his Invention, there was no patentable novelty 
in a combination of a water box bolted to the long center with the supply and 
eduction pipes used by appellee; and this fact, and the specific limitation 
he imposed upon himself in his claims, have forced us to the conclusion that 
his patent was properly restricted by the court below to the special feature 
of construction he described and claimed, viz. the hollow, long, center through 
which the water was caused to pass, in combination with the connecting 
pipes. 

The reasoning of the case cited is specially applicable to the case 
at bar, especially to the horizontal partition, which "specific limita- 
tions the patentee had imposed upon himself in his claims." Be- 
cause of the press of other matters requiring present attention, 
I am unable to present at length the reasons impelling me to this 
conclusion, but must content myself with the reference to the case 
just cited, and with adhering to the former decision reached, and 
that decree be herein entered dismissing the bill. To all of which, 
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at the time, plaintiff duly excepted. And plaintiff is given 60 days 
from this date in which to have signed and filed bill of exceptions, 
and such certificate of evidence as plaintiff may be advised. 



DASHIELL v. GROSVENOR et aL 
(Circuit Court of Appeals, Fourth Circuit February 5, 1895.) 

No. 110. 

1. Patents for Inventions — Right of Government to Use Patented De- 
vice. 

The consent of the owner of a patented device Is not positively necessary 
in order to enable the United States to use the invention described in the 
letters patent, particularly in cases where it relates to the mode of con- 
struction of Implements of warfare required by the government. 

2l Same— Suit to Restrain Infringement. 

The patentee of an improvement in breech-loading cannon brought suit 
against an officer of the United States navy, connected with the bureau 
of ordnance and having charge of the manufacture of cannon at a navy 
yard, for an alleged infringement of his patent, praying, not only for an 
accounting and damages, but for an injunction restraining defendant and 
all persons acting under his authority from making the cannon alleged 
to infringe complainant's patent. Held, that the suit was, in substance, 
one to prevent the making of breech-loading cannon of a certain character 
at the navy yard, and that public policy and the rights of the government 
would not permit such a suit to be maintained. G2 Fed. 584, reversed. 

8. Equity — Bill Charging Fraud— Decree on Othek Grounds. 

A court of equity will not grant a decree on another ground, where the 
bill charges actual fraud as the ground for relief, and the fraud is not 
proven. 62 Fed. 584, reversed. 

Appeal from the Circuit Court of the United States for the Dis- 
trict of Maryland. 
The court stated the case as follows: 

This is an appeal from a decree rendered in the circuit court of the United 
States for the district of Maryland in the chancery cause of James B. M. 
Grosvenor and others against Robert B. Dashiell, by which it was adjudged 
that letters patent No. 425,584, granted to Samuel Seabury, dated April 15, 
1890, for improvement In breech-loading cannon, are valid, and that the same 
have been infringed by Robert B. Dashiell; also, that said Seabury and his 
assigns recover from said defendant certain profits and damages, and that 
a perpetual injunction be issued. 62 Fed. 584. 

It is claimed in the bill, which was filed on the 25th July, 1892, that Seabury 
was the inventor and patentee, and that he assigned certain interests in the 
letters patent to his co-complainants, who with him then owned the entire 
right and title to the invention; that the defendant, well knowing the prem- 
ises, has wrongfully, unlawfully, and injuriously, with intent to derive profits 
therefrom, and to deprive complainants of the royalties to which they were 
entitled, conspired, combined, and confederated with William M. Folger and 
other persons, and infringed upon the rights of the owners of said patent, by 
making and using, and causing and authorizing others to make and use, a 
large number of breech-loading cannon, embodying the inventions described 
and claimed in and secured by said letters patent, without any authority from 
said owners so to do, whereby defendant has realized large profits, to the loss 
and injury of the patentee and his assignees; that at the time of the infringe- 
ment charged the defendant was an officer of the United States navy, holding 
the rank of ensign, and was connected with the bureau of ordnance of the 
navy department, of which Commodore William M. Folger was then and stUi 
is in charge, having control and supervision of the manufacture thereat, un- 



Digitized by 



Google 



DASHIELL V. GROSVENOR. 335 

der the direction of said bureau, of cannon for the use of the navy of the 
United States, particularly at the United States navy yard at Washington, in 
the District of Columbia; that, shortly after said letters patent were issued 
to Seabury, he exhibited a model of the invention, together with drawings 
relating to the same, to said Commodore Folger, at his office in the navy de- 
partment at Washington, his purpose being to procure a trial of the device 
mentioned, and, in case it proved successful, its adoption by the navy depart- 
ment, and that the said Folger requested him to furnish his said bureau with 
working drawings by which the department would be able to construct a 
breech-loading cannon embodying such invention, which Seabury proceeded to 
do, and delivered the same to Folger; that afterwards the defendant, making 
use of the information and drawings so provided, which it is charged were 
given him by Folger for that express purpose, undertook to construct and 
devise a design substantially the same as that so invented by Seabury, chang- 
ing the form of certain parts so as to evade the charge of infringement; that 
defendant, in pursuance of this purpose, did contrive a design, and make 
drawings of the same, which he' furnished to Folger, who thereupon, with the 
consent, co-operatfon, and aid of defendant, proceeded to construct and make 
trial of a breech-loading cannon in conformity with the design of defendant, 
embodying substantially the Seabury invention, with immaterial changes in 
the detail thereof, purposely designed to evade the charge of infringement, 
and intended to defraud Seabury and his assigns of their rights under the 
said letters patent; that, a test of the same proving successful by reason of 
the great merit of the Seabury invention embodied therein, a large number 
of breech-loading cannon were constructed at said Washington navy yard, ac- 
cording to such design, under the procurement of defendant, and with his 
consent, as the pretended inventor of the design, as well as in pursuance of 
the conspiracy, combination, and confederacy of said Folger with the defend- 
ant; that a large number of such cannon are now in process of construction 
at said navy yard, under such consent and authority, and in pursuance of 
such conspiracy and confederacy; that such infringement was conducted by 
defendant and Folger in a secret manner, and was intentionally kept from 
the knowledge of complainants until it reached such dimensions that conceal- 
ment was no longer possible; that sucn acts worked a great fraud on Seabury 
and his assigns, as they were intended to do;' and that defendant will con* 
tinue to make and use, and cause others to make and use, breech-loading 
cannon under the invention secured by said letters patent, and thereby cause 
irreparable injury to plaintiffs, unless restrained by writ of injunction. 

The prayer of the bill is that defendant may be compelled to account for and 
pay to plaintiffs the income and profits so unlawfully obtained, together with 
damages and costs, and that he be perpetually enjoined and restrained, as 
also his clerks, servants, employes, agents, attorneys, and all persons acting 
under his authority, from making and using, or causing to be made and used, 
breech-loading cannon embodying the Seabury invention, and for such fur- 
ther relief as may in the premises be just and proper. 

The defendant answered, denying all the charges of fraud, and particularly 
the allegations as to the conspiracy and confederation with the chief of the 
bureau of ordnance of the navy department. He also denied that Seabury was 
the true, original, and first inventor of the improvement set forth in his let- 
ters patent The answer admits that the defendant is a naval officer, con- 
nected with the bureau of ordnance, and that Commodore Folger is the chief 
of said bureau; that the defendant has been under the orders of such chief 
while he was engaged in the manufacture of the cannon alluded to in the bill; 
that in December, 1889, the defendant told Folger that he was designing a 
rapid-fire gun, and that he completed his plans and drawings for a model of 
the same in April, 1890; that in September, 1890, he was placed in charge of 
the "proving grounds," at Indian Head, in Maryland, where he has since been, 
but that he has had nothing to do with the manufacture or sale of the cannon 
alluded to, except to test them as to structural weakness, facility of operation, 
rapidity and precision of fire, and their efficiency and safety; that in August, 
1890, he exhibited a model of his invention to Commodore Folger, who asked 
him to prepare working drawings for a four-Inch rapid-fire gun, which he did, 
sending them to the bureau in September, 1890; that breech-loading cannon 
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Tiave been constructed at the navy yard at Washington, embodying an Inven- 
tion patented to him on the 9th day of February, 1892, but that they were man- 
ufactured under the orders, supervision, and authority of Commodore Fol«er 
and the officers of said navy yard. Other matters are set forth in the answer, 
but will not be referred to, as, from our view of the case, they- are immaterial 

A great number of witnesses were examined relative to. the patents in con- 
troversy, to the state of the art to which they belong, and to the manufactur- 
ing of breech-loading cannon at the Washington navy yard, the contract re- 
lating to the use of defendant's invention, and the royalty to be paid him 
by the navy department for the right to use the same. 

The case came on to be heard, and on the 19th day of July, 1894, a decree 
was entered in the court below (C2 Fed. 584) adjudging the Sea bury patent 
to be valid in law; that the defendant had infringed upon the same; that 
complainants recover of him the profits made by him on account of such in- 
fringement; that an account be stated, showing the number of breechloailing 
cannon made and caused by defendant to be made, embodying the invention 
described in the Seabury patent, and the gains and profits, defendant had re- 
ceived from his infringement of the same, together with the damages com- 
plainants have sustained thereby; and that a perpetual injunction be issied 
against the defendant, restraining him, his agents, clerks, servants, and all 
persons claiming or holding under him, from making, using, or selling, or in 
any manner disposing of, or authorizing others to make, use, and sell, breech- 
loading cannon embracing the invention or improvements described in the 
Seabury patent From this decree an appeal was prayed for and allowed, 
the petition for the appeal and the assignments of error being filed and prose- 
cuted by counsel acting under an order of appointment and instructions from 
the attorney general of the United States, as well as by counsel for defend- 
ant below. 

S. F. Phillips (of Phillips & McKenney), Special Asst U. 6. Atty., 
William H. Stayton, and F. D. McKenney, for appellant. 
William A. Jenner and William G. Wilson, for appellees. 

Before GOFF and SIMONTON, Circuit Judges, and BRAWLEY, 
District Judge. 

GOFF, Circuit Judge (after stating the facts as above). >Ve 
think that the pleadings and proofs of this cause clearly demon- 
strate that this is, in substance, if not in form, a proceeding, the 
object of which is to prevent the making of breech-loading cannon 
of a certain character, and by a particular device, at the navy yard 
of the United States in the city of Washington, District of Columbia, 
by those officially in charge thereof, representing the governmenc 
of the United States; and, also, it is clearly shown that the in- 
junction granted by the court below will in effect prohibit the 
officers so in charge of said navy yard from manufactu «ng such 
cannon for use on the vessels of war of the United State*, as pro- 
vided for under the provisions of existing legislation, the reason 
for such prohibition being that, in so making breech-loading cannon, 
said officers are infringing on the rights granted to Samuel Seabury 
by letters patent No. 423,584, dated April 15, 1890. 

Should a suit instituted under such circumstances and with such 
intention be sustained? Do not public policy and the rights of the 
government in its sovereign capacity require that parties feeling 
themselves aggrieved on account of matters relating to such trans- 
actions as we have alluded to — to such circumstances as are set 
forth by the evidence taken and filed in this case— should be com- 
pelled to seek relief and compensation, if so entitled, by proceeding 
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in another manner, and before another tribunal, and that the courts 
should not use their writs of injunction so as to retard and em- 
barrass the government in the prosecution of work, the product of 
which is absolutely essential to the public welfare and the national 
defense? We think that the consent of the owner of a patented de- 
vice, while it is desirable, and should be obtained, if it conveniently 
and reasonably can, is not positively necessary in order to enable 
the United States to use the invention described in the letters pat- 
ent, particularly i^ cases where it relates to the mode of construc- 
tion of implements of warfare required by v the government, and 
indispensable to the armament of its vessels of war. fcSuch right 
to take and use the property of the citizen for government purposes 
is indisputable, — an inborn element of sovereign power essential 
to the independence and perpetuity of the nation. 

The constitution of the United States provides that congress shall 
have the power to raise and support armies, and to provide and 
maintain a navy. By virtue thereof the congress has appropriated 
and caused to be expended large sums of money for such purposes, 
and for the manufacture of arms, the construction of ships of war, 
and the establishment of navy yards, including the one at Washing- 
ton where the breech-loading cannon mentioned in complainants' 
bill have been and are now being manufactured. Under recent acts 
of congress, millions of dollars have been expended, through the 
navy department, in the purchase and manufacture of the armor 
plate and armament required for the ships of war lately constructed 
and now in process # of building, and in the procurement and installa- 
tion of the improved machinery for use in the breech-mechanism 
shop at said Washington navy yard for the purpose of constructing 
cannon of the character referred to in the bill. It is evident from 
the legislation by congress on this subject, and the action of the 
officials of the government thereunder, that it was and is the inten- 
tion of the United States to cause to be manufactured, for national 
purposes, breech-loading cannon of the most approved and scientific 
design, utilizing such plans and inventions as would best secure the 
result desired, and making, in those cases where the right to use a 
patented device had not been secured, just compensation to the 
owner thereof, in the manner usual under such circumstances. After 
careful investigation, involving the examination of many designs, 
drawings, and innovations, with the aid of models and experiments, 
the chief of the bureau of ordnance formulated his plans, selected 
and adopted the devices and inventions he deemed best, and com- 
menced the making of the breech-loading cannon, as he was author- 
ized and directed by the congress to do, employing in connection 
with such work the defendant in this case. If the invention 
churned by complainants is being used and infringed by those so 
representing the United States, then the owners of the same can 
recover just compensation for such use and infringement from the 
government by suit in the court of claims, or by means of an ap- 
propriation for that purpose made by congress, on application made 
to that body. 

v.66F.no.3— 22 
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The fifth amendment to the constitution of the United States 
contains the provision that private property shall not be taken for 
public use without just compensation, and this we must consider as 
an implied assertion that on making such compensation it may be 
so taken. It will be noted that this is not a restriction of the 
power to take private property for public use, but that it is a re- 
quirement that when such property is so taken just compensation 
shall be made therefor to the owner. That incident of sovereignty 
— the right to take — belonging to every independent government is 
not disturbed, nor is the manner in which such right is to be exer- 
cised, or the mode by which the proper compensation is to be ascer- 
tained and paid, set forth. And because congress has provided by 
statutes a procedure for the condemnation of private property re- 
quired for public purposes in certain instances, and not in others, 
we are not therefore to infer that the power to take does not exist 
as to the other matters; nor should we construe such legislation as 
a limitation of that power relative to other cases of like character 
not embraced in such enactments. In other words, the nonuser 
of a power is not to be used to disprove its existence. 

The title the individual citizen has to his property is good as against 
all other citizens, but it must yield to the necessity of the govern- 
ment, and submit to the social requirements and rights of the gen- 
eral public; and this right of the government to protect itself and 
defend its own is not to be controlled by any other power, nor is 
it to depend on the consent of any person, company, or corporation. 
The only restriction, as we have already remarked, is the constitu- 
tional requirement that just compensation shall be made to the 
owner for property so taken. The proper mode of proceeding in 
order to secure compensation for private property taken for public 
use without the consent of the owner, and in the absence of legal 
action for condemnation, has received judicial consideration, the 
supreme court of the United States having at different times plainly 
indicated the same, particularly in cases where the government has 
used an invention without the permission of the owner of the letters 
patent protecting the same. Kohl v. U. S., 91 U. S. 367, 374; James 
v. Campbell, 104 U. S. 356; U. S. v. Great Falls Manufg Co., 112 
U. S. 645, 656, 5 Sup. Ct 306; Hollister v. Benedict & B. Manufg 
Co., 113 U. S. 59, 5 Sup. Ct. 717; U. S. v. Palmer, 128 U. S. 262, 9 Sup. 
Ct 104; also, the following cases in the court of claims: Schil- 
linger's Case, 24 Ct CI. 278, 298; Gill's Case, 25 Ct CI. 415; Berdan's 
Case, 26 Ci. CI. 48. 

We do not think that contending patentees, striving between 
themselves and those interested with them as to the validity of 
their respective letters patent, should be permitted to close the 
arsenals, ordnance shops, and navy yards of the United States by 
injunctions issuing out of their litigation, thereby frustrating the 
designs of the government, rendering inoperative the legislation of 
congress germane thereto, and causing great loss of the public funds 
appropriated by congress in execution of the same. It is true that 
the United States is not made a party to this action, but it is also 
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true that it is disclosed by the pleadings and evidence that the can- 
non, the further making of which it is the object of this suit to 
enjoin, are now being manufactured at the navy yard of the United 
States at Washington, by the employes of that establishment, under 
the direction of the chief of ordnance of the navy department; and 
it is apparent that such an observance of the injunction granted 
by the court below as should be shown by those to whom it is di- 
rected, and as must necessarily be required by the courts while it is 
of force and effect, will close said navy yard, so far at least as the 
manufacture of breech-loading cannon is concerned, and thereby 
prevent the enforcement of certain laws of the United States, the 
consummation of which is of national importance. 

Independent of the questions we have been considering, there is 
another reason why, on the case as made in the record before us, 
the plaintiffs below are not entitled to a decree in their favor. 
Their bill of complaint, as drawn, rests upon the allegations of 
fraud contained therein, and it must stand or fall as the testimony 
establishes or fails to sustain such charges. The positive assertion 
of fraud permeates the entire bill, — it is the warp and woof of its 
structure,— depending on the combination, conspiracy, and confed- 
eration of the defendant and William M. Folger, as chief of the 
bureau of ordnance, to use the invention of Seabury, and deprive 
the patentee and his assignees of the benefits and royalties claimed 
to be secured to them by the letters patent referred to. A court of 
equity will not grant a decree on another ground, where the bill 
charges actual fraud as the ground of relief, and the fraud is not 
proven. We find that there is an utter failure to sustain the alle- 
gations of fraudulent conspiracy and confederation charged in the 
bill. It is shown that Commodore Folger, in his endeavor to secure 
the most useful and scientific plans and devices by which to con- 
struct the breech-loading cannon directed by the congress to be 
made, the manufacture of which was committed to him, did advise 
with the plaintiff Seabury, and did request of him his plans and 
drawings, and, also, that he did the same with the defendant, as 
well as with others; and, also, it is shown that Folger believed that 
the plans of the defendant were best adapted to the object desired 
to be secured by the government, and that he agreed to pay a cer- 
tain sum for the use of the same, under the impression that the 
defendant was the inventor and patentee of the design so selected. 
But there was no intention to deprive the true owner of his right 
to demand and recover just compensation for the said taking and 
using, and it would not have availed had such intent existed, for 
the legal owner could have recovered, even though another had by 
mistake or fraud been paid. 

The charges of fraud have been made either under an entire mis- 
conception of the facts or with a recklessness that, at least, is not 
commendable, and should not be encouraged by an endeavor on the 
part of this court to relieve the complainants of the embarrassment 
caused thereby by holding that they are entitled to a decree 
founded on some general ground of equity jurisdiction, not spe- 
cially pleaded, but supposed to be included in the prayer for gen- 
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eral relief. While equity will always relieve those who suffer from 
acts of fraud, it has also always required that those who seek its 
jurisdiction on that account shall, after having carefully scruti- 
nized the cause of complaint, most clearly formulate the allegations 
of the same, and then that they shall fully prove that which they 
have so alleged. We do not deem it essential to discuss this mat- 
ter, elementary as it is in character, but we refer to the following 
cases, in which the subject is fully considered: Montesquieu v. 
Sandys, 18 Ves. 302; Price v. Berrington, 7 Eng. Law & Eq. 260, 
in which case Lord Truro says: 

"When the biU sets up a case of actual fraud, and makes that the ground 
of the prayer for relief, the plaintiff is not entitled to a decree by establishing 
some one or more of the facts, quite independent of fraud, but which might 
of themselves create a case under a totally distinct head of equity from that 
which would be applicable to the case of fraud originally stated." 

Wilde v. Gibson, 1H.L Cas. 620; Glasscott v. Lang, 2 Phil. Ch. 
310; Curson v. Bel worthy, 22 Eng. Law & Eq. 1; Tillinghast y. 
Champlin, 4RL 173, in which case the court uses the following 
language: 

"In almost all these cases it will be found that the objection to relief was 
not that the biU did not contain allegations sufficient to afford a basis for the 
Inferior or secondary relief upon which the plaintiff wished to fall back, but 
that,, haying mingled with those allegations imputations of personal corrup- 
tion or actual fraud, he had pointed his bill only to relief upon this higher 
ground, and must therefore succeed upon that ground, or not at all." 

Fisher v. Boody, 1 Curt 206, Fed. Cas. No. 4,814; Eyre v. Potter, 
15 How. 42, in which the supreme court of the United States cito 
with approval the case of Price v. Berrington, supra* 

The decree complained of will be reversed, and the case will be 
remanded, with instructions to dismiss the bill. 



THE ETHEL. 

MOORE v. KIMBALL. 

(Circuit Court of Appeals, Fifth Circuit February 5, 1805.) 

No. 242. 

1. Admiralty— Joinder of Proceedings in Rem and in Personam — Libel 

you Wages. 
Proceedings in rem and in personam cannot be joined in the same libel, 

except as provided in the admiralty rules; and as rule 13, regulating such 
joinder in suits for mariners' wages, does not authorize a joinder of a vessel 
and her owner, a libel which attempts it should be dismissed. 

2. 8ame— Jurisdiction in Personam. 

Where a libel, though Joining both the res and us owacr, contains no 
prayer for monition and personal judgment, and there is in fact no service 
of monition or attachment of property to bring the owuer in, his mero 
appearance by attorney to answer the libel in rem. and defend the res, 
gives the court no jurisdiction to enter a personal judgment against him. 
8. Same— Costs. 

An appellant, in fault for delays la proceedings before the circuit enure 
on appeal, held chargeable with the costs iu the circuit court of appeals, 
though successful In obtaining a reversal. 
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Appeal from the Circuit Court of the United States for the West- 
ern District of Texas. 
Libel for mariner's wages. 

Gregory L. Smith and H. P. Smith, for appellant, 
John C. Scott, for appellee. 

Before McCOBMICK, Circuit Judge, and BBUCE and TOULMIN, 
District Judges 

TOULMIN, District Judge. This suit was commenced by a libel 
in rem filed on November 19, 1883, against the steam tug Ethel, by 
Samuel B. Kimball, the appellee's intestate, to recover wages alleged 
to be due him for services as mariner on said tug. On Novem- 
ber 21, 1883, Charles H. Elwell, the agent of Bittenhouse Moore, 
the appellant, intervened for the interest of said Moore, as the 
owner of the tug, and made the claim affidavit usual in such cases. 
On June 10, 1884, a writ of seizure was placed in the hands of 
the marshal, who, on June 16, 1884, executed the same by levying 
on the tug and taking her into possession. A few days thereafter 
she was released to Moore's agents upon their giving the required 
release bond. On November 29, 1884, an amended libel in rem 
against the tug, and in personam against said Bittenhouse Moore, 
as the owner of the tug, was filed, to stand for and in place of the 
original libel. The amended libel contained no prayer for a per- 
sonal judgment, nor for process in personam, against Moore. No 
process was ever served on him, and no process of any kind was 
had in the cause except by seizure of the tug under the writ issued 
on June 10, 1884. That writ recites that a libel both in rem and 
in personam had been filed on the 29th day of December, 1883. 
It appears from the record that the amended libel — the libel in 
rem and in personam — was filed on November 29, 1884, but it also 
appears from the record to be a substituted paper for one lost; 
and it may be that the date of the filing, shown by the record, is an 
error, and that it is in fact the date of the substitution. However 
this may be, the record shows no prayer for process in personam, 
and no service of monition or process of any kind on Moore. But 
he appeared by his attorney to defend against the libel in rem, 
and filed exceptions and an answer thereto. On July 13, 1885, the 
cause coming on to be heard, the district court denied all relief 
in rem against the tug, but gave judgment in personam against 
Moore for the sum sued for, to which Moore excepted, and there- 
upon moved the court to arrest the judgment The court over- 
ruled the motion, and Moore appealed the cause to the circuit 
court. After various delays in filing the transcript and in bring- 
ing the cause to a hearing, on June 28, 1893, the judgment of the 
district court was pro forma affirmed by the circuit court, and a 
decree in personam rendered against Moore and his surety on the 
appeal bond. At the same time the court ordered that an appeal 
be allowed from that decree to this court The errors assigned 
by the appellant are that the circuit court erred in not dismissing 
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the libel, and in rendering a personal decree against him and the 
sureties on his appeal bond. 

Admiralty Rule 13 provides that "in all suits for mariners' wages 
the libelant may proceed against the ship, freight, and master, or 
against the ship and freight, or against the owner or master alone 
in personam." The amendment to the original libel, by introdu- 
cing the owner of the tug as a party defendant, was in violation of 
this rule; and it is well settled that proceedings in rem and in 
personam cannot be joined in the same libel, except in the cases 
specified in the admiralty rules. The Monte A., 12 Fed. 331; The 
Alida, Id. 343; The Corsair, 145 U. S. 335, 12 Sup. Ct. 949. This 
case being one where, under the admiralty rules, both remedies 
could not be joined, the libel should have been dismissed. 

The court also erred in rendering a personal decree against Moore. 
There is in the libel no prayer for a monition and personal judg- 
ment against him. There was no service of a monition on him, no 
attachment made of his property for the purpose of bringing him 
into court, and no voluntary appearance to answer to the proceed- 
ings in personam. The fact that he appeared by his attorney to 
answer to the libel in rem, and to defend the res seized, did not 
give the court jurisdiction to render a personal judgment against 
him. The Monte A., supra. As the cause must be reversed and 
dismissed for the reasons mentioned, it is unnecessary for us to 
consider the question whether, under the facts of the case, a judg- 
ment should have been rendered against the appellant. There were 
some irregularities in the proceedings of the case in the district 
court, and various delays in bringing the cause to a hearing on 
appeal in the circuit court, for which the appellant is not without 
fault. We think he should, at least, be taxed with the costs of 
the appeal to this court The decree of the court below is reversed, 
and the libel dismissed, at the appellee's costs, except the costs of 
this appeal, with which the appellant is taxed. Reversed and dis- 
missed. 



FRANKLIN SUGAR-REFINING 00. v. FUNOH et aL 

(District Court, E. D. Pennsylvania, March 15, 1895.) 

No. 130. 

1. Admiralty Pbactice— Security on Cross Libel— Rule 58. 

A demand for security on a cross libel, under admiralty rule 53, un- 
der pain of staying proceedings on the original libel, should not be grant- 
ed when made several months after filing the cross libel, and after the 
original libelants have taken their testimony. 

2. Same. 

Quaere, whether rule 53 applies to a case in which the original libel was 
in personam, and in which, consequently, no security is required of the 
original respondent 

This was an application under the cross libel of the Franklin 
Sugar-Refining Company against Funch, Edye & Oa for an order 
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requiring respondents to give secnrity for damages, according to 
admiralty rule 53, which reads as follows: 

"Whenever a cross libel is filed upon any counterclaim, arising out of the same 
cause of action for which the original libel was filed, the respondents in the 
cross libel shall give security in the usual amount and form, to respond in 
damages, as claimed in said cross libel, unless the court, on cause shown, 
shall otherwise direct; and all proceedings upon the original libel shall be 
stayed until such security shall be given." 

Horace L. Cheyney and John F. Lewis, for libelant . 
Edward P. Pugh and Henry Flanders, for respondents. 

BUTLER, District Judge. The original libel, (of Funch, Edye 
& Co. v. "The Franklin Sugar-Refining Co.,") was filed December 
7, 1894, and the answer thereto and cross libel were filed December 
26, 1894, whereupon Funch, Edye & Co. proceeded to take their 
testimony and have now completed their proofs. 

On the 12th day of March, 1895, "the Franklin Sugar-Refining 
Company" applied for an order under rule 53 in admiralty, requir- 
ing Funch, Edye & Co., to give security for such damages as may 
be recovered against them on cross libel, and for a stay of pro- 
ceedings on the original libel till security be entered. 

I do not think this order should be allowed. It seems to me doubt- 
ful whether rule 53 contemplates a case where the original libel 
is in personam and where, consequently, no security is required 
of the respondent in the original cause; its terms do not seem 
applicable to such a case. It calls for "security in the usual amount 
and form," etc. 

Where the original libel is in personam there is no such "usual 
amount and form of security" to which security from the respond- 
ent in the cross libel may be made to conform, as the rule seems 
to call for. 

The rule has not been understood, in this district, to apply to 
such cases, and has never been so applied; nevertheless as it is 
not necessary to decide this question at present, I will not decide it 

Granting the rule to be applicable, I do not think the demand for 
security and stay of proceedings should be allowed under the cir- 
cumstances shown. It was not asked for promptly, as it might and 
should have been, nor until the original libelants had taken their 
testimony and incurred the expenses of doing so. To stay pro- 
ceedings* after this lapse of time and under these circumstances 
would seem to be unjust. Of course the cross libelant may have 
a citation as prayed for; the effect of taking it will be a matter for 
future consideration. 



Digitized by 



Google 



344 " FEDERAL REPORTER, Vol. 66. 

SMITH v. LEB. 

(Circuit Court of Appeals, First Circuit January 18, 1895.) 

No. 103. 

L Bill op Lading — Interpretation as to Place op Delivery. 

A bill of lading whereby the ship contracts to deliver a cargo of coal at 
a designated port to the consignee, "or his assigns,' is not to be construed 
as an express undertaking to deliver at the particular coal wharf owned 
by the consignee, and where he carries on his coal business. 

2L Same— Duties op Master and Consignee— Towaoe. 

A cargo of coal was shipped from Philadelphia to a consignee owning a 
coal wharf above bridge 8, Cnnibridgcport, Mass. By the bill cf lading 
he was to pay freight at the rate of 73 cents per ton, "and 3 cents per ton 
per bridge for 7 bridges, and towing up and down from 7 bridges." Held, 
that this did not require the consiguee to take charge of the vessel and 
tow her up from bridge 7, but merely bound him to pay expenses of such 
towage, leaving the same to be done under control and direction of the 
master, both as to time and manner of towing; and that any delay result> 
ing from the tug's fault, and not from the dangerous or Inaccessible situa- 
tion of the wharf, was imputable to the master, and not to the consignee, 

8. Same— Demurrage— Notice op Arrival. 

The provision in a bill of lading that 24 hours after arrival in port, and 
notice thereof to the consignee, there shall be allowed a fixed rate of un- 
loading per day, and that the consignee shall pay demurrage for any excess 
of time required, casts upon the consignee any loss of time resulting from 
delay in pointing out the place of discharge, but imposes on the master 
the duty of bringing his vessel to the berth indicated, and for any delay 
in so doing, not arising from the unsuitableness of the berth or its ap- 
proaches, or fault of the consignee, the master is responsible, and must 
bear the loss. 

Appeal from the District Court of the. United States for the Dis- 
trict of Massachusetts. 

This was a libel in personam by Lewis S. Lee, master of the 
schooner Ada Bailey, against George M. Smith to recover demur- 
rage. The district court rendered a decree for libelant, and re- 
spondent appealed. 

Charles T. Russell, Jr., William E. Russell, and Arthur H. Russell, 
for appellant. 

Eugene 1\ Carver and Edward E. Blodgett, for appellee. 

Before COLT and PUTNAM, Circuit Judges, and WEBB, Dis- 
trict Judge. 

WEBB, District Judge. This is a libel for demurrage for 

days of the schooner Ada Bailey, under the following bill of lading: 

Shipped by the Philadelphia & Heading Coal and Iron Company, in good 

order, on board the schooner called "Ada Bailey." of , for account of 

Percy Heiiner & Son, whereof the undersigned is master for the present voy- 
age, and now lying at the port of Philadelphia, and bound for Cauibrldgeport, 
Mass., eight hundred & twenty-eight tons, of 2240 lbs., Schuylkill coal (as per 
margin), which 1 promise to deliver at ihe aforesaid port of Cambridgeport in 
like good order (the dangers of the sea only excepted), unto G. M. Smith, or 
his assigns, he or they paying freight for the same at the rate of seventy-five 
cents per ton, & discharge, & 3c per ton per bridge for 7 bridges, & towing up 
& down from 7 bridge. And 24 hours alter the arrival at the above-named 
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port, and notice thereof to the consignee named, there shall be allowed for 
receiving said cargo at the rate of one day (Sundays and legal holidays ex- 
cepted) for every one hundred and fifty tons thereof; after which, the cargo, 
consignee, and assignee shall pay demurrage at the rate of six cents per ton 
a day (Sundays and legal holidays not excepted), upon the full amount' of 
cargo, as per this bill of lading, for each and every day's detention, and pro 
rata for parts and portions of a day beyond the days above specified, until the 
cargo !s fully discharged; which freight and demurrage shall constitute a lien 
upon said cargo. * * * In witness whereof, etc. 
Dated at Philadelphia, this 19th day of July, 1892. 

Smith, the consignee named in this document, was a large dealer 
in coal, and carried on his business at his wharf, above bridge 8, in 
Cambridgeport. Between the river channel and that wharf a chan- 
nel nearly a half mile long had been dredged, and access to the 
wharf for vessels could be only through that channel. When the 
Ada Bailey had passed through seven bridges, and anchored in 
the port of Cambridgeport, her master gave notice of his arrival, 
and was without delay directed by the consignee, Smith, to pro- 
ceed to his wharf above referred to for discharge of cargo. The 
master of the schooner not knowing where to secure the services 
of a tugboat to tow the schooner and cargo through bridge 8, and 
to the wharf pointed out for the discharge of the cargo, the con- 
signee offered, "if it would be any accommodation, to step into the 
office of the Commercial Towboat Company and ask them to send 
a tug up to get him in." He said it wouid. Thereupon the con- 
signee went to the towboat company's office, and they sent a boat 
the same day. This was on the Monday following the report of 
arrival on Wednesday. In the meantime the evidence does not 
show that anything had been done to. get to the wharf, and of 
this omission we have no explanation. When the towboat reached 
the schooner, and took hold of her, bridge 8 was passed without 
trouble; but in attempting to reach the place of discharge, through 
the dredged channel, the schooner got aground, and was not able 
to reach the wharf. The tug pulled the schooner off, and towed 
her back to the place between bridges 7 and 8, where she had first 
anchored, and there left her, and did not return. 

The appellants contend that, in view of the fact that the consignee, 
Smith, owned and carried on his business on a coal wharf in the 
designated port of delivery, the contract must be construed to be 
the same as if it had contained an express undertaking to deliver 
at that wharf. We cannot so construe it. The delivery, by the 
bill of lading, was to be made to Smith or his assignees. It was 
therefore in the power of Smith, by indorsement of the bill of lading, 
to transfer the cargo to another, who would then have the right to 
select a proper place of discharge, within the designated port. Up- 
on assignment of the bill of lading, the master would not have 
been sustained in refusing to comply with the order of the assignee, 
and insisting, against his will, to discharge at the wharf of Smith. 
Under this bill of lading an assignee would have the same right of 
directing where the cargo should be unladen as if mentioned in it 
by name. In signing it, the master would rightly understand that 
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the special place of discharge at his port of destination was unde- 
termined, and would depend on the choice of whosoever might have 
control of the cargo on its arrival. 

The libelant and appellee argues that, by the proper construction 
of the contract, the consignee or his assigns were bound, after the 
schooner had proceeded above bridge 7, and reported, to take charge 
of her, and to tow her to her discharging berth. This, in the opin- 
ion of the court, is a mistaken view of the contract. The consignee 
was to pay a fixed amount per ton for carriage from Philadelphia 
and through each of seven bridges, and all the expense of towing 
above the seven bridges, let it be more or less. The towing above 
the seven bridges, like that through them, was to be directed, con- 
trolled, and superintended by the master, who should employ his 
tug, direct the time of towing, and. generally manage his vessel as 
might be prudent; but the expense of the towing was to be reim- 
bursed to him by the consignee. The consignee had no duty in 
regard to this towing, except to pay its costs; and what he did 
in leaving a request that a towboat should be sent to do the work 
made no difference. 

It then was the duty of the consignee to select and designate a 
safe and proper place for the discharge of this cargo; not only a 
place safe for the vessel to lie after it was reached, but one which 
could be safely approached. This we think he did. The dredged 
channel was nearly straight, and was at least 50 feet wide. It was 
well marked by buoys. The district judge in his opinion says that 
several of the buoys had been carried away. He evidently over- 
looked the proof that at the time of these transactions none of the 
buoys were missing, and that the removal testified to occurred much 
later. As to the depth of that channel, the proof is not as direct 
as might have been, but we think it sufficiently shows it enough 
for the safe passage of this schooner, drawing, when loaded, 14 
feet and 3 inches. The channel was dredged under a contract for 
16 feet at average tides. No examination or soundings appear ever 
to have been made for -the purpose of ascertaining how faithfully 
this work was executed. But it is shown that the rise and fall of 
tides at this place varied from 8 to 11£ feet, and Smith testifies, 
without contradiction, that he has sounded out that channel and 
found from 8 to 9 feet of water at mean low water. We are clear 
that the grounding of the schooner was not due to unsuitableness 
of the channel, but to the fault of the towboat. There is no com- 
plaint of want of water at the wharf. Evidence of conversation at 
Philadelphia regarding the depth of water, not referred to in the 
bill of lading, was properly excluded; but if that evidence were ad- 
mitted there is nothing in the case to show the statements were 
not true. If, however, that evidence were admissible, it would 
show that the captain of the schooner was content with a guaranty 
of 15 feet of water, and regarded it as enough for his vessel, draw- 
ing 14 feet 3 inches. The 24-hours clause of the bill of lading, 
while it requires the consignee to be ready to receive the cargo 
at the expiration of that time, after notice, and casts upon him any 
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loss of time arising from delay in pointing out the place of dis- 
charge, after the notice, does not relieve the vessel from herself 
being ready to deliver at the selected berth, provided it is safe, 
and can be safely reached. Notice imposes on the master the duty 
to bring his vessel to the berth given her, and for any delay in so 
doing, not arising from the unsuitableness of the berth or its ap- 
proaches, or fault of the consignee, he is responsible, and must bear 
the loss. As the place of discharge was a proper one, and was at 
once named by the consignee on receiving notice, his only obliga- 
tion was to receive the cargo at the end of 24 hours at the rate 
stipulated in the bill of lading. Demurrage is claimed only for 
time taken by the schooner in getting to her berth. For that the 
master alone was responsible, and the decree of the district court 
must be reversed, with costs. The case is remanded to the district 
court, with direction to dismiss the libel, with costs of the district 
court and of this court 



THE OSCODA. 

(District Court, N. D. New York. February 16, 1895.) 

1. Admiralty Jurisdiction— Breach of Towage Contract. 

A propeller which, after agreeing to tow a barge on the Great Lakes 
during an entire season, abandons her before the end thereof, is liable 
in rem for breach of the contract, and such liability is a matter of ad- 
miralty jurisdiction. 

3. Admiralty Pleading— Allegation of Damages. 

A libel against a tug to recover damages for the abandonment of a 
contract to tow a barge during an entire season should point out the 
manner in which the alleged damages arose, and a mere statement of a 
gross sum is subject to exception. 

This was a libel by Henry A. Pierce, master and owner of the 
barge Harvey Bissell, against the propeller Oscoda (George Ryan, 
master), to recover damages for breach of a towage contract. The 
part of the libel which sets out the contract, the breach thereof, and 
the claim for damages, is as follows: 

"The said propeller Oscoda did make and enter into a certain contract with 
this libelant wherein and whereby the said Ryan, as master, agreed to 
take and receive the said barge Harvey Bissell as a part of the tow of the 
said Oscoda for the whole season of navigation of 1894 upon the Great Lakes 
and waters adjacent and connected thereto and connecting the same, to- 
gether with the barges of O. G. King and Ida Corning as consorts, to fur- 
nish the said Bissell with cargo and loads during said season, and to pay 
all commissions and towage for a valuable consideration then and there 
agreed upon. That said parties entered upon the execution of said contract' 
as therein provided. That on or about the 1st day of September, 1894, and 
without the consent of the libelant, said propeller Oscoda deserted the said 
Harvey Bissell at the port of Buffalo, N. Y., against the wish of this libel- 
ant, and contrary to the terms of said contract, and failed and neglected 
to tow the said Bissell, or to furnish the said Bissell with any cargo, or to 
pay said commissions or towage, and at all times since said 1st day of Sep- 
tember, 1894, has failed and neglected to keep or perform any part of the 
said contract or agreement That your libelant has performed all the condi- 
tions of the said contract on his part That by reason of the premises afore- 
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said your libelant has suffered loss and damage to the amount of ($1,000) one 
thousand dollars. That the libelant relied upon the credit of said vessel, as 
well as upon that of the owner and master thereof, and the libelant would 
not so as aforesaid have entered upon the said contract except upon the 
credit of said vessel. That there Is due to the libelant, by reason of the 
premises, the sum of one thousand dollars and interest thereon from the be- 
ginning of this action, over and above all payments, set-offs, and discounts, 
for which sum the libelant claims he has a lien upon said propeller Oscoda, 
her boats, tackle, apparel, and furniture." 

Perkins & Welch, for libelant 
Harvey L. Brown, for respondent 

COXE, District Judge. The libelant seeks to enforce a lien upon 
the propellor Oscoda for damages occasioned by the breach of a 
partly executed contract of towage. The exceptions dispute the 
jurisdiction of the court I am of the opinion that the propeller, 
having entered upon the agreement to tow the libelant's barge dur- 
ing the entire season of 1894, is answerable in rem for the breach of 
the agreement by the abandonment of the barge in September. The 
G, L. Rosenthal, 57 Fed. 254; The Oregon, 5 C. C. A. 229, 55 Fed. 
6GG, G77. The libel is also excepted to because the allegations of 
damage are indefinite and uncertain. In view of the somewhat un- 
usual character of the agreement it is thought that the libel should 
point out the manner in which the alleged damages arose with suffi- 
cient distinctness to enable the respondent to meet the claim at the 
trial. The fourth exception is sustained. The others are over- 
ruled. The libelant may amend within 20 days. 



THE POTOMAC. 
(District Court, N. D. New York. March 8, 1895.) 

Seamen's Wages— Extra Compensation. 

A claim for extra wages for work performed by seamen, In port, In 
assisting stevedores to unload and reload the vessel, at the request of the 

' master and upon his promise to pay at the same rate the stevedores were 
receiving, will be enforced against the vessel, especially when the owner 
has recognized the justice of the demand by paying part of the mariners 
rendering such work. These circumstances take the case out of the es- 
tablished rule that seamen must not expect extra compensation for services 
rendered in their capacity as such. 

This was a libel by seamen against the Potomac to recover extra 
wages. 

Urban C. Bell, for libelants. 
Vernon Cole, for respondent. 

COXE, District Judge. If I thought that a decree for the libel- 
ants involved a departure from the old and salutary rule that seamen 
must not expect extra compensation for services rendered in their 
capacity as seamen, no matter how arduous or meritorious they may 
be, I should dismiss the libel. It would lead to gross inaubordina- 
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tion and increase the difficulties and dangers of navigation immeas- 
urably if the court should sanction the idea that a seaman may re- 
fuse to obey the master's orders on the ground that the work he 
is directed to perform is "extra" and entitles him to additional com- 
pensation. The facts in this case, however, take it out of the gen- 
eral rule and preclude the possibility of its ever being used as a 
precedent for a departure from or relaxation of the rule. The Po- 
tomac was in port at the time in question. The work was partly on 
the vessel and partly on shore and consisted in unloading and re- 
loading a part of her cargo. There were from 40 to 50 stevedores 
engaged in this business and the master promised the libelants and 
other members of the crew that if they went to work they should 
receive the same pay as the stevedores. The master admits the 
agreement and recognizes its fairness. The claimant also has con- 
ceded the justice of the claim by paying all of the mariners, pursuant 
to the agreement, except these libelants. The record discloses no 
reason for this apparently unfair discrimination. The libelants 
are entitled to a decree for f 21, interest and costs. 



THE CYGNET. 

(District Court, N. D. New York. March 7, 1805.) 

Shipptwg — Title to Vessel— Ninety-Nine Years' Lease. 

The lessor in a 00 years' lease of a pleasure ynclit, which document the 
lessees have accepted in lieu of a hill of sale after paying full value, has 
no Interest or title which the court can recognize. 

This was a libel against the pleasure yacht Cygnet for mariner's 
wages. 

Harvey L. Brown, for libelant 
Clinton & Clark, for claimant. 

COXE, District Judge. This canse, for a comparatively unim- 
portant one, abounds in unusual complications. The libelant has 
failed to prove the cause of action and the claimant has not proved 
a defense. This may seem paradoxical, but it is, nevertheless, true 
that the proof fails to sustain the cause of action alleged in the 
libel and does establish the fact that the claimant has no title to 
the libeled vessel. The "Cygnet is a Canadian pleasure yacht. In 
the spring of 1894 she was lying at the port of Buffalo and was 
owned by Buffalo parties. The libelant alleges that he was em- 
ployed by one Ewing to act as sailing master of the yacht at $50 
per month. The proof shows that Ewing was neither owner of the 
yacht nor agent for the owners to make such a bargain. The tes- 
timony, documentary and oral, proves that at all the times in con- 
troversy the owners were Louis E. Levi and Alfred Schoelkopf. 
There is nothing to contradict this positive proof but rumor, hear- 
say and unfounded declarations. At the time of the alleged em- 
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ployment of the libelant as sailing master one of the owners of the 
yacht was in Europe and the other, from personal considerations, 
had no inclination to use her. In short, neither owner had any in- 
tention of sailing the Cygnet during the season of 1894; both were 
anxious to sell her. She had never had a sailing master, at least 
while Levi and Schoelkopf owned her, and she had absolutely no 
occasion for one in the spring and summer of 1894. The oaths of 
Ewing and the two owners that the libelant was never employed 
as sailing master are thus corroborated by the fact that there was 
no occasion for such employment. It is not pretended that either 
of the owners employed the libelant, and, even if Ewing made the 
alleged contract, it is clear that he had no authority to make it 
and could not bind the yacht On the other hand it is shown that 
Thomas McGraw, of Toronto, who claims to be "the true and bona 
fide owner of said yacht/' has no interest in her whatever; at least 
the proofs fail to disclose any interest His only claim of title is 
as lessor under a 99 years' lease; the lessees, Levi and Schoelkopf, 
having paid full value for the yacht and having accepted this lease 
in lieu of a bill of sale. It is hardly necessary to consider the 
nature of McGraw's interest in the Cygnet in August, 1992. The 
court will take judicial knowledge of the fact that long before the 
lease falls in the yacht will have fallen apart and the claimant will 
have taken his last boat ride with Charon as "sailing master." 
Although the testimony does not establish the cause of action as 
alleged it does show that the owners authorized the employment of 
the libelant at f 2 per day to clean the yacht and put her in order 
so that she could be shown to intending purchasers and sold to 
advantage. The libelant says that it took him about 10 days to 
clean the yacht, but it is thought that the testimony of Ewing war- 
rants the conclusion that libelant was employed in the above ca- 
pacity and as keeper for at least 2 weeks. He was paid |6. This 
would leave a balance due him of $22. The evidence of all inter- 
ested parties is before the court, and it is thought that the most 
equitable disposition that can be made of the controversy is to 
give the libelant a decree for this amount, interest and costs. 
Should further proceedings be contemplated the owners should have 
leave to intervene and answer and the libelant should be permitted 
to amend if he is so advised. 
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THE J. H. DE GRAFF. 

(District Court, N. D. New York. March 8, 1896.) 

1. Towage— Negligence of Tug— Passing Near Obstructions. 

It is negligence in a tug, towing a large barge against a current so 
swift that the tug, with a hawser of 250 feet, jumps and dodges about 
in the eddies, to go so near a pier (15 to 40 feet) as to render an accident 
to the barge possible, if not probable; and, where the barge is heading 
outward, it Is further negligence to signal her to keep closer in, behind 
the tug. 

8. Same— Negligence of Tow— Obeying Orders Manifestly Dangerous. 
Where a barge is being towed against a swift and treacherous current, 
it is negligence in the master, knowing that he is being towed so carelessly 
that he must pass within a few feet of a dangerous projection, to obey a 
signal from the tug to head closer in, and follow in her wake. 

& Same— Signals from Tug — Presumption of Authority. 

Persons on a barge in tow of a tug on a long hawser have a right to 
assume that any signal from the tug is made by authority, and It Is there- 
fore immaterial whether a given signal is made by the master or the fire- 
man of the tug. 

This was a libel against the tug J. EL De Graff to recover dam- 
ages for negligent towage. 

George S. Potter, for libelants. 
George Clinton, for respondents. 

COXE, District Judge. The libelants, as owners of the barge 
Postoria, seek to recover damages for injuries to the barge alleged 
to be due to the negligence of the steam tug J. H. De Graff. On 
the 28th of August, 1890, the barge, while being towed by the tug 
up the Niagara river, struck the Inlet pier, which projects from the 
Bird Island pier from six to eight feet into the swift current of 
the river, at a point about opposite the Buffalo waterworks crib. 
That the Fostoria sustained injury by reason of this collision is 
admitted. The question to be determined is whether the tug or the 
barge is responsible for the injury, or are both responsible? The 
Fostoria was owned in Saginaw, Mich. She had no motive power 
of her own. It wtas manifestly her duty to obey the tug whose mas- 
ter was supposed to know all the dangers and. obstacles to be en- 
countered. The Lady Pike, 21 Wall. 1; The M. J. Cummings, 18 
Fed. 178, and cases cited; The S. S. Wilhelm, 8 C. C. A. 72, 59 Fed. 
169, 170. 

The impression produced after reading the testimony is that the 
accident was occasioned by the negligence of both the tug and barge. 
I do not think that the fault of either alone could have produced 
it. The tug was at fault in two respects: First, in towing so near 
the Bird Island pier; and, second, in signaling the barge to keep 
still closer to the pier. That the current at the point of the accident 
is swift, treacherous and full of eddies, is conceded. It runs between 
eight and nine miles an hour and is known as "The Rapids." The 
Fostoria is about 130 feet long and 26 feet beam. On the day in 
question she was without a load and drew about 5 feet aft and 4 
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feet forward. The tug was a small river tug about 45 feet long and 
12 feet beam. The hawser between them was about 250 feet in 
length. The exact distance which the tug kept from Bird Island 
pier it is impossible to determine from the contradictory testimony 
returned. The distance varies from 15 to 50 feet, although one of 
respondents' witnesses testified that it was not unusual to keep 
within 15 feet of the shore. He says: 

"We have towed barges up there, and we would hug the shore right along, 
keep right along there all the time. Keep within 15 or 20 feet of the shore. 
Some ineii can hold their boat right along and when they come to the pier 
shoot out around it, and then again I have gone up there. with barges when 
they held them way out into the middle of the river." 

That the barge was too near the pier would seem to follow as a 
fair inference from the fact that she was injured. The Sarah J. 
Weed, 40 Fed. 844. If the estimate of the libelants is correct the 
barge, with her greater beam, was only allowed a space of about 
10 feet in which to pass the Inlet pier. It was bad seamanship to 
tow a light barge at the end of a long hawser up a current so swift 
that even the tug jumped and dodged about in the eddies upon a 
course so near a dangerous projection that accident was possible 
if not probable. It was also error on the part of the tug to signal 
the barge to point nearer to the Bird Island pier. The libelants 
testify that this signal was given by the master of the tug. It 
appears from the testimony of the respondents, on the contrary, 
that it was given by the fireman. It is not material which version 
is correct for the reason that those on the barge had a right to 
assume that any signal from the tug was made with authority. 
Even upon the testimony of the respondents the signal was given 
after the tug and tow had left Ferry street, and were towing in 
the swift water along Bird Island pier. At this time the barge 
was not following directly after the tug but was headed a little 
out, — upon the tug's starboard quarter. Had she continued in this 
position no accident could have happened. It is reasonably clear 
that the change was made because of the signal from the tug and 
it was negligence to give such a signal in such a dangerous channel 
and in such close proximity to the projecting Inlet pier. On the 
other hand, it is thought that the accident might have been avoided 
if the rules of good seamanship .had been observed upon the barge. 
The testimony for the libelants indicates that the signal from the 
tug was given when the tug was opposite the Inlet pier. The pier 
was at that time visible from the barge and she must have known 
that it was a most hazardous maneuver to starboard. If libelants' 
witnesses are correct in saying that the tug passed but 15 feet from 
the pier a collision was almost certain to occur from such a maneu- 
ver, but even if the distance were 40 feet it was still a dangerous 
proceeding. The master of the barge, after testifying that the tug 
passed within about 16 or 18 feet of the Inlet pier and that it 
was imprudent to pass so near, testified as follows: 

"The barge was from 200 to 225 feet below this inlet. I went upon the 
quarter and aft of the wheel; the man at the wheel, Bolcom, told me that they 
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had motioned to him from the tug, twice, and I told him to keep her In behind 
the tug. The vessel was at that time headed on the starboard quarter of the 
tug. By the time he had the vessel steadied up behind the tug, we were up 
within about 60 to 70 feet below this inlet We appeared to be then headed 
to about 12 to 15 feet outside the Inlet pier, somewheres that way, aud she 
kept sagging towards the wall; the cm-rent kept setting her in, and I gave 
the man at the wheel orders to keep his wheel a-port, and keep her out; and 
that did not seem to clear her, and in order to keep her stern out, I told him 
to starboard the wheel which he did. Then she struck the lower corner of the 
Inlet pier. M 

In other words, the master of the barge, knowing that the tug 
was towing his vessel so carelessly that she must pass within a few 
feet -of a projection which extended out into a swift and treacher- 
ous current, gave an order when only 200 feet distant which threw 
the head of his vessel directly towards the impending danger. If 
it were negligent in the tng to give snch an order it was negligent 
in the barge, with the danger so manifest and so near, to obey it. 
The master of the barge cannot shield himself, therefore, upon the 
theory that he % was called upon under all circumstances to obey 
the orders from the tng. The danger was so imminent that common 
sense and common prudence admonished him to postpone obeying 
the order at least until after the Inlet pier was passed. As one 
of the witnesses expresses it, "A man has got no business doing 
snch a thing, when he sees himself getting into danger he should 
use his own judgment and keep out of there." Starboarding, port- 
ing and starboarding again in quick succession in such circumstances 
was .clearly bad seamanship and undoubtedly contributed to pro- 
duce the accident. The Margaret, 2 Fed. 255. The situation is 
somewhnt similar to that of The Nettie, 35 Fed. 615. The libelants 
are entitled to a decree for half damages and costs and a reference 
to compute the amount 



THE GEORGE DUMOIS. 

GULF CITY COAL & WOOD CO. v. THE GEORGE DUMOIS. 

(District Court, S. D. Alabama. January 20, 1895.) 

Maritime Liens— Supplies Furnished on Charterer's Order. 

Where coal Is furnished, even In a foreign port, not being a port of dis- 
tress, on the personal order of the president of a corporation known to be 
a charterer only, without any mention of the ship by either party, or any 
Inquiry of or dealing with the master, the presumption is that credit was 
given to the charterer, and the ship is not bound. 

This was a libel by the Gulf City Coal & Wood Company against 
the steamship George Dumois to recover the price of coal supplied 
to the ship. 

L. H. Faith, for libelant. 

G. L. Smith and H. T. Smith, for claimant 

TOULMIN, District Judge. I find the facts in this case to be that 
the coal was furnished to the ship in Mobile, Ala., on the personal 
v.66F.no.3— 23 
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order of one Dick, the president of the Columbian International 
Colonization & Improvement Company of New Orleans, La., who 
were the charterers of the ship for the term of one year; that the 
ship was a foreign vessel; that libelant knew that the Columbian 
International Colonization & Improvement Company were the char- 
terers; that the ship was not in a port of distress; that she was 
running in a regular line between the port of Mobile and foreign 
ports; that in the negotiation for the coal no reference was made to 
the vessel as a source of credit, and there was no inquiry made of or 
dealing with the master or any agent of the ship. I further find 
that the charterers had, by the terms of the charter party, agreed 
to pay for such supplies, but that the libelant had no actual knowl- 
edge of this provision of the charter party. In short, the Columbian 
International Colonization & Improvement Company were the known 
owners of the ship, and Charles L Dick was the president and rep- 
resentative of the company. The coal was obtained on the person- 
al order of Dick in a foreign port, where he was at the time of 
giving the order. The dealing, then, was presumptively on the said 
owner's personal credit only, and I am not satisfied from the circum- 
stances of the transaction, as shown by the proof, that there was 
a common understanding or intention to bind the ship. On the 
contrary, I think that the circumstances indicated to the libelant 
that the purchase of the coal was on the charterer's credit only, and 
that in furnishing it without objection or any reference to the ship, 
or inquiry of the master, the libelant must be held to have trusted to 
the charterers only, and that the ship is not bound. 

My opinion in this case is sustained by the following authorities: 
The Stroma, 41 Fed. 599; Id., 3 C. C. A. 530, 53 Fed. 281; Stephenson 
v. The Frances, 21 Fed. 715; Neill v. The Frances, Id., 921; Herres- 
choff Manufg Co. v. The Now Then, 50 Fed. 944; Id., 5C.C.A. 206, 
55 Fed. 523; The Kong Frode, 6 C. C. A. 313, 57 Fed. 224. The 
substance of these decisions is that, in dealing with a known char- 
terer, even in a foreign port, for mere ordinary supplies, the dealings 
are prima facie upon his personal credit only, and no lien will be im- 
plied unless the libelant satisfies the court, from the negotiations 
or the circumstances, that there was a common understanding or 
intention to bind the ship. 

The libel in this case must therefore be dismissed, and it is so 
ordered. 
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THE RAMBLER. 

PRICE v. THE RAMBLER. 

(District Court, S. D. New York. January 21, 1895.) 

Tue and Tow— Icb— Towage at Night — Negligent Lookout. 

An ordinary engagement of towage in the North river does not author- 
ize the tug to take the tow in the nighttime, when thick running ice makes 
towing dangerous; and the R., having taken the tow alongside after dark, 
with its bow projecting 40 feet ahead of the tug, thus exposing the tow 
to the chief danger of being cut by ice, without maintaining any good 
lookout on the bow of the tow to avoid injurious cakes of ice, and run- 
ning at such a rate that holes were cut through the bow of the tow, caus- 
ing her to sink, the tug was lidd liable for the consequent loss: Held, also, 
that the duty to maintain a lookout on the bow of the tow was a part of 
the tug's duty in navigation, and that the boatman on the tow in acting 
to some extent as a lookout, at the tug's request, acted as the agent of 
the latter and at her risk. 

This was a* suit in rem by William A. Price against the steam- 
tug Rambler to recover for damages occasioned by alleged neg- 
ligent towing. 

Hyland & Zabriskie and Mr. Hough, for libelant 
Stewart & Macklin, for respondent. 

. BROWN, District Judge. There is no sufficient evidence on the 
part of the respondent to discredit the testimony in the libelant's 
favor, showing that the canal boat McMahon, though old, was in 
good condition, sound in her planks and timbers, and reasonably 
fit for navigation. She was taken in tow by the Rambler alongside 
after dark, with her bows projecting 40 feet ahead of the tug, and 
in that manner towed through ice in the North river, during which 
a hole was cut through two planks in her bow, which caused her 
to sink speedily. The manner of towing, in effect, placed most of 
the liability to damage from ice and the danger from cutting 
through any cakes that were met, upon the canal boat; whereas 
the tug was much better designed for this work, and could do it 
much more safely. The tug also did not take the straightest course 
across the water, but headed four points down river, which still 
further relieved the tug at the expense of the tow. It does not 
appear that the tug had orders to tow the boat through ice; I 
must assume that the orders were the usual orders for towage, 
and were no justification for towing in such ice as made towage 
dangerous, or towing in the nighttime, when dangerous cakes could 
not be distinguished far enough ahead to avoid injury from them. 
The man on the barge testifies that he objected to starting after 
dark, and asked the tug to wait till morning. 

If towing alongside in ice, and in the nighttime, could be 
justified, with the bow of the tug placed so far ahead, it was the 
duty of the tug to maintain a careful and competent lookout on 
the bow of the canal boat, and to proceed with great caution in 
order to stop in time to prevent any rapid crashing intQ the larger 
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cakes. This was a duty strictly belonging to the tug's navigation. 
Such a watch and lookout were not at all the duty of the man 
on the canal boat So far as the latter endeavored to keep a look- 
out at the pilot's request, he was acting as the tug's agent, and at 
the tug's risk, and not on the responsibility of the libelant The 
boatman's evidence shows that the pilot of the tug treated him 
with small consideration. It is evident that the pilot made no 
attempt to establish and keep up a competent and efficient look- 
out from the bow of the canal boat; but only told the boatman to 
look out for ice. I infer that at the time when the chief crash and 
shivering of the boat referred to by the boatman took place, he 
was absent from the bows and was either below, or aft; and that 
no person was on the lookout to avoid those cakes. They could not 
be seen in time from the pilot house; and there was no fixed look- 
out at the bow of the tug. 

I must find, therefore, that the damage arose from the fault of 
the tug in taking the tow through ice in the nighttime without a 
due regard to the safety of the tow o^ such a trip, and without 
maintaining such care and attention as was reasonably necessary 
to avoid injury to the tow by crashing into the cakes of ice in her 
path. The tug's witnesses say no shivering was felt upon the 
tug; but this seems to me of little weight; since it was the canal 
boat, and not the tug, that was principally exposed. 

Decree for libelant, with costs. 



THE ERNEST M. MUNN. 

O'CALLAGHAN v. LOWNDES et al 

(Circuit Court of Appeals, Second Circuit February 11, 1895.) 

Salvage— Duress— Rescission of Contract. 

L.'s oyster steamer picked up a barge adrift and derelict, and towed It 
Into port The owner of the barge shortly after offered to settle L.'s 
claim for salvage for $500, which was refused. A few days later the 
owner came to the harbor where the barge was lying, and by threats and 
a display of force Induced L. to agree to settle for $000, which was paid 
and accepted, and the barge removed by the owner. Immediately after- 
wards L. libeled the barge for salvage, but without mentioning In his 
libel the negotiations for settlement or the receipt of the $000, or return- 
ing or offering to return the money. Held, that L M having failed to restore 
the other party to the same position in which he was before the contract 
could not treat such contract as void for duress, and was entitled to no 
further recovery for salvage. 61 Fed. 094, reversed. 

Appeal from the District Court of the United States for the 
District of Connecticut 

This was a libel by Stanley H. Lowndes and others against the 
barge Ernest M. Munn for salvage. The district court entered a 
decree in libelants' favor for |700 over and above $600 already 
received by him. 61 Fed. GDI. The claimant, Walter O Callutfhait 
appeals* 
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LRS. Gore, for appellant 
Howard EL Knapp, for appellees. 

Before WALLACE and LACOMBE, Circuit Judges. 

LACOMBE, Circuit Judge. About 7^0 a. m. of November 28, 
1893, the libelants' oyster steamer picked up the barge, which was 
then adrift and derelict, in Long Island Sound, with a cargo of coal, 
about a mile and a quarter from the east end of Copp Island. The 
total value of the property saved was about $3,200. The Munn 
was towed to libelants' home at Five Mile River, and tied up to 
the dock. On the second day thereafter the claimant came to 
Five Mile River, and offered to give the salvors $500, and such addi- 
tional sum as could be obtained from the insurance companies. 
They refused to settle for less than $S00. On the following Sunday 
the claimant returned early in the morning with a tugboat and a 
gang of men, with the express purpose, as the district judge fipds, 
of obtaining possession of the barge, and a settlement of the claims 
for salvage, by threats and intimidation, provided he could not 
effect his object by other means. A long and angry altercation 
ensued, accompanied by a display of force on the part of the claim- 
ant and his party. Finally, fearing an affray in which some one 
might get hurt, the salvors agreed to receive $G00, and to give a 
receipt for all claims. The money was thereupon paid, and the 
barge taken by the claimant, and towed to Wilson's Point The 
libelants immediately after libeled her for salvage, and brought 
her back to Five Mile River. The libel is wholly silent as to the 
transactions on the Sunday, and as to the pavnient of the $600. 

There can be no doubt upon the proof that there wtfs an agree- 
ment between the parties to accept $G00 in settlement of the claim 
for salvage, and. that such sum was thereupon paid and received. 
Many of the authorities • ited in the opinion and upon the brief of 
counsel for libelants do not touch the point raised upon this appeal. 
They were suits brought by salvors to enforce agreements to pay them 
specified sums made during the existence of the sea peril. The 
courts uniformly hold that, while such agreements, made in the pres-' 
ence of danger, may limit the salvor, they have little or no binding 
effect upon the other party. The agreement in the case at bar, 
however, was one entered into on land, subsequent to the termina- 
tion of the sea perils which are essential .to a salvage service, and it 
must therefore be disposed of as are other similar agreements. 
The facts found by the district court — and the evidence sustains 
his finding — make out a case where the assent of one party to the 
agreement was enforced by the intimidation of the other. While 
the decisions are not uniform, there is abundant and excellent au- 
thority for the proposition that contracts procured by threats of 
battery to the person or destruction of property may be avoided on 
the ground of duress. Brown v. Pierce, 7 Wall. 205; Foshay v. 
Ferguson, 5 Hill, 158. One who has been induced by fraud or by 
duress to enter into a contract may rescind it, but when the contract 
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has been executed by a delivery of property in accordance with its 
terms he can rescind only upon putting or offering to put the oppo- 
site party in as good a situation as he was before. "A party can- 
not rescind a contract, and yet retain any portion of the considera- 
tion. * * * [He] cannot derive any benefit from it, and yet 
rescind the contract. It must be nullified in toto, or not at all. 
It cannot be enforced in part and rescinded in part" Perley v. 
Balch, 23 Pick. 286. See, also, Shepherd v. Temple, 3 N. H. 457; 
Norton v. Young, 3 Greenl. 30; and & Am. & Eng. Enc. Law, p. 806. 
This is the difficulty with libelants' daim. The contract to set- 
tle it for $600 was not void. So long as it stood, it was a bar to 
any further claim for salvage. It was voidable, if he elected to 
avail of his right to rescind it on the ground that he entered into 
it under duress. But, if he did so elect, it was a condition prece- 
dent to rescission that he should restore or offer to restore the 
money he received under it. Libelant, however, made no such offer. 
He retained the f 600. It is immaterial that he did not distribute 
it among his fellow salvors. He kept it in his own bank, subject 
to his own order. Had the court found that the salvage services 
were worth but f 500, the claimant would have been put to another 
action to recover the balance, with but doubtful chances of suc- 
cess, since he bad no right to rescind the contract under which he 
paid the f 600. Having failed to restore the money, or even to pay it 
into the court for final disposition, libelant could not, while retain- 
ing it, insist that the contract under which he received it should be 
treated as void; and, while that contract remained in force, he 
was entitled to no further recovery for the salvage service; all 
claims therefor had been adjusted. The decree of the district 
court is reversed, and the cause remitted, with instructions to 
dismiss the libel, with costs of both courts. 



THE BALCARRES BROOK. 

BALCARRES BROOK STEAMSHIP CO., Limited, v. GRACE et aL 

(District Court, S. D. New York. February 4, 1895.) 
• 
Charter Party— Construction— Guaranty op Capacity. 

By the charter of an absent vessel for a lump sum for the voyage, the 
owners guarantied "that steamer will carry under deck at least 3,000 
measurement tons of 40 cubic feet, failing which cargo capacity, char- 
terers shall be allowed a concession of 30 shillings sterling for every ton 
short carried of said stipulated minimum capacity." There was no other 
specification of the cargo than that it should be "lawful merchandise." 
The charterers loaded a miscellaneous cargo, which being weir stowed was 
607 tons short of 3,000 tons, according to estimates of the measurements 
of the cargo; and they claimed an abatement for the alleged shortage. 
Eddy following English decisions, that such a guaranty was a guaranty 
of the ship's cargo capacity only; i. e. of available cargo space, reckoning 
40 cubic feet of space to the ton,— in this case, 120,000 cubic feet,— and 
was not a guaranty of the amount of such particular cargo as the char- 
terer might elect to put on board. 
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This was a libel by the Balcarres Brook Steamship Company, 

Limited, against William R Grace and others, for freight alleged 

to be due. 
• 

Convers & Kirlin, for libelant 

William L. Turner, for respondents. 

BROWN, District Judge. The libelant steamship company, 
owner of the steamer Balcarres Brook, claims an unpaid balance 
of f4,417.42 alleged to be due for the hire of the steamer under a 
charter dated May 26, 1892. 

The charter was for a voyage to carry lawful merchandise from 
New York to port or ports on the west coast of South America not 
north of Callao, and the respondents agreed to pay therefor: 

"A lump sum of £4,500 sterling; owners guaranty that steamer will carry 
under deck at least three thousand (3,000) measurement tons of forty (40) 
cubic feet, falling which cargo capacity charterers shaU be allowed a con- 
cession of thirty shillings (30) sterling for each and every ton short carried 
of said stipulated minimum capacity." 

The kind of cargo was not referred to in the charter except that 
it was to be "lawful merchandise." A miscellaneous cargo of law- 
ful merchandise, well stowed, was put .on board, which, as partly 
measured.and partly estimated, amounted to only 2,393 tons. The 
difference between the estimated space and the actual space re- 
quired by different kinds of cargo sometimes amounts, according 
to the evidence, to as much as 35 per cent. The respondents 
claimed a deduction of 30 shillings per ton on the short stowage of 
607 tons, contending that the guaranty clause- of the charter meant, 
that the ship should be able to stow 3,000 tons of actual cargo; and 
they refused to pay for more than was loaded. The libel was 
filed to recover the unpaid balance of the £4,500. 

Clauses in charter parties, similar to the one in question, have 
been repeatedly discussed in the English courts, and the construc- 
tion uniformly given to them has been, that they guaranty cargo 
capacity only, and not that the vessel shall load a specified amount 
of such particular kind or condition of cargo, as the charterer 
may elect to put on board. The reason is that the opposite con- 
struction would put the owner at the mercy of the charterer; since 
different kinds of cargo, even within the range of estimated 
"measurement/' differ as much as 35 per cent, in compactness of 
stowage; and that would make the owner's compensation for the 
use of his, ship wholly uncertain, and dependent on the kind or 
condition of cargo afterwards selected by the charterer at his 
option. Such a construction is deemed unreasonable, and pre- 
sumably contrary to the intent of the parties. Mackill v. Wright, 
14 App. Cas. 106; Pust v. Dowie, 5 Best & S. 20; Carnegie v. Con- 
ner, 24 Q. B. Div. 45. 

The agreement here in effect is, not that the ship shall stow 
3,000 measured tons of cargo; but only that she carries a cargo capac- 
ity of 3,000 measurement tons, reckoning 40 feet of space to a ton. 
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The use of the word "carry" does not change this construction, 
for it is "cargo capacity" only that the ship is warranted to carry. 
The case last cited of Carnegie v. Conner, is stronger than the 
present against the respondent; since there not only was the same 
word "carry" employed, but the general nature of the cargo to be 
carried was specified. Here there was no agreement, or under- 
standing, as to the kind or nature of the cargo to be carried. As 
no American authorities are cited to the contrary of the English 
cases, and as those cases seem to be based on reasonable grounds, 
and to be compatible with the language of the present charter, they 
will be followed here. 

The telegrams throw no new light on the intent of the charter 
clause. Defendants' counsel, in his argument, inverts the order 
of the two telegrams of the 26th, as shown in the stenographer's 
notes. The London agent always struck out the word "cargo," 
showing that he Intended cargo space, or capacity, as the charter 
itself reads. 

The cesser clause is not a defense, for the reasons stated in the 
recent case of Burrill v. Crossman, 65 Fed. 104. 

The intent of the warranty, as I therefore find, was to guaranty 
a certain cubic space under deck to be available for cargo, i. e. for 
3,000 measurement tons, reckoning 40 cubic feet of space to the ton. 

The libelant contends that this amount of space was furnished; 
but I find the evidence on that point so unsatisfactory and incon- 
clusive, that that question must be referred to a commissioner to 
take further proof and report thereon. Mr. Hall, for the defendant, 
had no memorandum of his measurements in cubic feet. The 
master's cross-examination throws doubt on his testimony as to the 
available cargo space, through inconsistent statements; while the 
only other witness that gives legal testimony on the subject, Mr. 
Roberts, does not state whether he did or did not deduct the spnce of 
about 300 tons which was used for fuel. The defendant is entitled 
to a deduction at the rate specified for the deficiency, if any, of 
available cargo space, below 120,000 cubic feet. 

An order of reference may be taken to ascertain the available 
space, if not agreed upon. 



THE EL RIO. 

THE MUTUAL. 

BARNEY DUMPING-BOAT CO. v. THE EL RIO and THE MCTUAU 

(District Court, S. D. New York. February 5, 1803.) 

COLLTSTON— INSOFFICTKNT LOOKOUT— Tow—LONO HA.W8ER. 

The steamer El Rio soon after getting out of her slip on the New 
York shore of the North river, was obliged to reverse, whereby she 
narrowly escaped coUision with a tug coming down near the wharves with 
a tow. After that danger was escaped, she started up full speed, without 
observing the libelant's boat, which was second in tow of the tug Mu- 
tual, going up the North river about 800 feet further out, and collision 
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with the libelant's boat ensued. HM (1) that the steamer was alone 
in fault for an insufficient lookout, which was not legally excused by 
preoccupation with the danger to the nearer tow. (2) That in the ab- 
sence of regulations, hawsers of 3G0 and 180 feet respectively for tows 
in line behind the tug in the daytime in the North river were not un- 
usual or culpable. 

This was a libel by the Barney Dumping-Boat Company against 
the steamship El Rio and the tug Mutual to recover for damages 
resulting from a collision. 

Carpenter & Park, for libelant. 
Benedict & Benedict, for the El Rio. 
Stewart & Macklin, for the Mutual. 

BROWN, District Judge. In the afternoon of January 27, 1894, 
just after the steamship El Rio had left her slip, pier 25, North 
river, she came in collision with the libelant's dumper, No. 10, which 
was going up the North river in tow of the tug Mutual upon a 
hawser, inflicting damages for which the above libel was filed. The 
Mutual was brought in under the fifty-ninth rule. 

The Mutual contends that the collision took place nearly in mid 
river; but I find it was much nearer the New York shore. The 
collision was nearly at right angles. The El Rio was a large 
steamer, 406 feet long. She had advanced hardly more than her 
length out of the slip in the ebb tide, when she was obliged to 
reverse her engines in order to avoid a collision with the tug Mis- 
sisquoi, which was coming down river near the wharves, with a 
tow alongside, and which very narrowly escaped by going ahead of 
the steamer. When the Missisquoi had passed, the Mutual was 
a little above the El Rio in the river, and probably not more than 
700 or 800 feet further out than the stem of the El Rio was at that 
time; that is, about 1,600 feet from the ends of the dock. Behind 
the Mutual was dumper No. 3, upon a hawser about 360 feet long. 
Behind No. 3 was the libelant's dumper No. 10, attached to No. 3 
by a hawser of about 180 feet After the Missisquoi had passed 
in front of the steamer, the latter went ahead under a full-speed 
jingle bell, the Mutual being observed, but the tow behind her not 
being at first noticed. Soon afterwards the dumpers in tow of 
the Mutual were observed by the mate, who called the captain's 
attention to them, whereupon the steamer's engine was immediately 
reversed at full speed. The steamer passed a little astern of the 
first dumper, and about midway between t}ie two; but before she 
could be sufficiently backed, No. 10 came up and struck her about 
40 feet from the stem. The Mutual had slackened her speed, so 
that No. 10 cast off her hawser before the collision. 

There can be no doubt upon the evidence that at the time when 
the Missisquoi went clear from the steamer the latter was going 
at very moderate speed, and, that she easily could have been stopped 
much before reaching the dumpers in tow of the Mutual, had they 
been perceived at that time. The failure to perceive them is 
ascribed by counsel for the defense to the excitement attending the 
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narrow escape of the Missisquoi, and the preoccupation of mind, 
and the attention of the officers to the jeopardy of the persons on 
board of her. However natural this may have been, I think it is 
impossible to accept it as a legal excuse for the lack of a proper 
lookout ahead before starting up full speed, so as to throw upon 
the dumpers the burden of the loss that w6uld have been avoided 
by a proper watch on the El Bio. I am, therefore, constrained to 
find the El Rio in fault, without reference to the further question 
whether the narrow escape from collision with the Missisquoi was 
not also brought about by the fault of the El Bio in starting out 
under a signal of two whistles, when she had the Missisquoi on 
her starboard hand and so near to her, and thus leaving the slip 
at a time when immediate collision was threatened. 

I do not think any legal fault in the Mutual is established. Be- 
fore the collision occurred, the Mutual slackened her speed suffi- 
ciently to allow No. 10 to throw off the hawser; and the circum- 
stances do not show that the Mutual had notice, or could have 
supposed that any earlier slackening of her speed was necessary. 
She could not foresee that the El Rio, being at a sufficient dis- 
tance to avoid the boats in tow, would not keep clear of them, as 
it was her duty to do. 

Objection is made to the length of the hawsers; but there is 
no established regulation upon this subject, and the evidence does 
not show any established custom to tow with hawsers of less length 
during the daytime, when the movement of the tow is in plain sight. 
The whole length of the tug and tow could not have been over 
700 or 800 feet, which is much less than many tows continually 
going up and down the river. 

Decree for the libelant against the El Rio, and dismissing the 
libel and petition as against the Mutual, with costs. 



SLYFIBLD et al. v. PBNFOLD. 

(Circuit Court of Appeals, Sixth Circuit February 11, 1895.) 

No. 205. 

Tugs and Tows— Wantonly Obstructing Rival Tug— Proximate Cause op 
Injury. 

A schooner, coming into harbor, signaled for a tug. Rival tugs, the H. 
and the C, started on a race to secure the Job. There was some wind, 
and the sea was rough, but navigation was not perilous or difficult. The 
services of the H. were accepted, and she made three unsuccessful at- 
tempts to throw her heaving line to the schooner, occupying 20 minutes, 
during which the schooner was drifting on a lee shore. To prevent ground- 
ing, the schooner's captain ordered the U. off; and called on the C. The 
C. responded, but the H. backed up in her way, obliging her to stop 
and reverse to avoid a collision. The C. again tried to approach, when 
the H. a second time backed Into her course. At the third attempt the 
OL got the towing line aboard the schooner, secured it to her bow, and 
attempted to back out Meantime the schooner had grounded. The tow- 
line was about 100 feet in length; too short for the C. to turn about with. 
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In backing, the C, on reaching the end of the towline, was brought np 
suddenly, and was thrown to port and grounded by the motion of her 
screw. Held, that the C. was justified in continuing her attempts to reach 
the schooner, notwithstanding the obstruction of tho H., and that the 
proximate cause of the damage to the C. was the wanton conduct of the 
H., and not the voluntarily going into a perilous situation, and that the 
H. was therefore liable for the damage sustained by the 0. 55 Fed. 1010, 
affirmed. 

Appeal from the District Court of the United States for the 
Southern Division of the Western District of Michigan. 

The appellants are the owners of the tug E. D. Holton, of Frankfort, Mich., 
which together with the tug Alice M. Campbell, of the same place, was libeled 
by A- B. Banks, the owner of the schooner Annie O. Hanson, for the negligent 
grounding of that vessel in the early morning of May 15, 1891, at the entrance 
to the harbor of Frankfort. The owners of the E. D. Holton and the Hanson 
came to a settlement of the claim against the Holton. Penfold, the appellee, 
owner of the Alice M. Campbell, answered the original libel, and filed a cross 
libel against both the Hanson and the E. D. Holton for the damages suffered 
by the grounding of the Campbell, which was coincident with that of the 
schooner, and was occasioned, as charged in the cross libel, by the faults of 
both vessels proceeded against. The district court, upon full hearing, dis- 
missed the original libel against the Campbell, and also the cross libel against 
the Hanson, and held the E. D. Holton solely in fault for the damages suffered 
by the Campbell, with the usual order of reference to a master to ascertain 
and report the damages of Penfold, the cross libelant On the master's report 
a final decree for the sum of $2,150.38 was awarded to the cross libelant, and 
from that decree this appeal was taken. 55 Fed. 1010. 

The facts relative to the grounding and damage of the Campbell, which are 
the basis of the decree appealed from, are as follows: About 3 o'clock a. m. 
of May 15, 1891, while the tugs E. D. Holton and Alice M. Campbell were 
lying in the harbor of Frankfort, with steam up, and keeping watch for in- 
coming vessels, a torchlight was seen in the offing about a mile westerly from 
the piers at the entrance of the harbor. Both tugs started immediately in re- 
sponse to the signal. The Holton, passing out of the piers into Lake Michi- 
gan a short distance ahead of the Campbell, maintained her lead, and first 
proffered her services to the Hanson. The Campbell, seeing that her rival 
could not be overtaken, stopped when within 600 or 700 feet of the schooner. 
The schooner shortened sail preparatory to giving her line to the Holton, 
which rounded to and made a futile attempt to get the schooner's towline. A 
second and third attempt to get the line failed through the negligence or in- 
competency of the Holton's crew, who spent 20 minutes in their efforts. While 
these efforts were being made the schooner was drifting before a westerly 
wind Inshore, in the direction of three sandbars which lie a short distance 
from the beach. Seeing the peril of his vessel, and the necessity of prompt 
action to avoid the shoals, and angered by the unskillful handling of the Hol- 
ton, the master of the Hanson ordered her off, and hailed the Campbell to 
take the schooner in tow. The Campbell at once started for the Hanson, but, 
before she got close enough to take her line, the Holton backed across the 
Campbell's bow, compelling the latter to stop and reverse to avert collision. 
The Campbell a second time essayed to take the vessel's line, and again the 
Holton defeated her effort by throwing herself across the Campbell's course, 
despite the warning hall from the master of the Hanson to keep out of the 
way, and again the Campbell was obliged to stop. The Campbell made a 
third attempt to reach the schooner, which barely succeeded, though nearly 
frustrated by the persistent efforts of the Holton to defeat the maneuver. 
Without delay the Hanson's line was made fast to the Campbell's bow. and 
the tug at once backed, in the hope of keeping the schooner off the bars, which 
were then so near that no other method of averting the stranding was possible. 
The movement was too late to be effectual. Before the Campbell could get 
the schooner under headway, the latter grounded on the middle bar, after 
drifting safely over the other bar. The Campbell, by the sudden stoppage of 
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the schooner, was thrown broadside on the beach, where she lay for two 
weeks before she could be released. Both the Hanson and the Campbell were 
greatly damaged by the grounding. 

A H. Dunlap and A. J. Dovell, for appellants. 
Thomas Smurthwaite and Frank L. -Fowler, for appellee. 

Before TAFT and LXJBTON, Circuit Judges, and SWAN, District 
Judge. 

SWAN, District Judge (after stating the facts as above). The rec- 
ord leaves no doubt that, but for the willful obstruction of the Alice 
M. Campbell by the E. D. Holton, the stranding of the Hanson, and 
necessarily upon the facts stated the stranding and consequent 
damage of the Campbell, would not have occurred. The argument of 
the appellants, while formally denying the Holton's misconduct, re3ts 
their appeal mainly upon two grounds: (1) That the Hanson was 
aground before the Campbell made fast to her, and in the attempt to 
release her the Campbell voluntarily assumed the risk of injury, 
stimulated by the hope of salvage compensation; and (2) that the 
Holton's action was not the proximate and responsible cause of the 
injury. 

1. The first proposition is conclusively negatived by the facts. At 
the time the Campbell, in compliance with the hail of the master 
of the Hanson, started to take the latter^ line the schooner was 
drifting to leeward, and without the aid of a tug would eventually 
have stranded, but the danger was not immediate. Ordinary care and 
skill, such as the law exacts from the tugboat and as the position 
of the vessel obviously demanded, would have sufficed to take her 
safely into the harbor, and the proofs are conclusive that until the 
repeated interference of the Holton there was no suggestion of 
similitude to salvage service in the undertaking of the Campbell to 
tow the vessel. There is not a scintilla of evidence to support this 
theory of appellants' case. There was no danger in the Campbell's 
efforts to aid the vessel until the Holton created it, after the 
Campbell had entered upon the performance of the towage service 
at the request of the master of the Hanson. 

2. The second proposition raises the oft-vexed question of what 
constitutes the proximate cause of an injury. This is generally a 
question of fact, to be determined, in each case, by the circumstances 
attending the injury and conditions in which it happened. In Kail- 
way Co. v. Kellogg, 94 U. S. 469, it is said: 

"The primary cause may be the proximate cause of a disaster, though it may 
operate through successive instrumentalities. * * * The question always is, 
was there an unbroken connection between the wrongful act and the injury,— 
a continuous operation? Did the facts constitute a continuous succession of 
events, so linked together as to make a natural whole, or was there some new 
and independent cause intervening between the wrong and the injury? * * * 
The inquiry, therefore, must always be whether there was any intermediate 
cause disconnected from the primary fault, and self-operating, which pro- 
duced the injury." 

The district judge determined as a fact the relation of the wrong- 
ful act of the Holton to the disaster to the Campbell What would 
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have been the province of the jury in the trial of a common-law 
cause was, by the usage and procedure of the court of admiralty, 
devolved upon the judge, who necessarily found an unbroken connec- 
tion between the original wrong and its consummation, — the dam- 
age to the vessels, — and that there was no independent, self -operating 
cause to which the disaster could be referred. The record abund- 
antly justifies the finding of the district court upon this point 
It is true that the conditions of the locality were subsidiary to the 
result, but their co-operation was induced and given efficacy for 
harm by the original wrong. The tendency of the westerly wind 
and sea was to carry the schooner towards and upon the bar upon 
which she brought up, and on which the tug was also cast, be- 
cause of the sudden stoppage of the schooner which she had in 
tow. Another incidental influence which conspired against the 
tug was perhaps the shortness of the schooner's line, the effect of 
which was, because of the proximity of the shoal, to throw the 
Campbell broadside onto the bar, when her sternway was in- 
stantly arrested by the stranding of the schooner. It is manifest, 
however, that neither the shoal, the elements, nor the insufficiency 
of the towline, singly or together, occasioned the disaster. They 
were merely conditions, until the wrongful act of the Holton brought 
them into combination and made them efficient for injury. Salis- 
bury v. Hershenroder, 106 Mass. 458; Woodward v. Aborn, 35 Me. 
271; Dickinson v. Boyle, 17 Pick. 78; Palmer v. Andover, 2 Cush. 
600; Metallic Comp. Cast Co. v. Fitchburg R Co., 109 Mass. 277. 

The consequence of the like acts of interference, if committed 
in the open lake, where there was no danger of grounding either tug 
or tow, might have been limited to the loss of time they occasioned, 
but they would obviously be the direct cause of such loss. The 
fact that their consequences in the locality, and under the con- 
ditions existing in the case at bar, were more serious, does not 
change the relation of the wrongful act to its results. The delay 
caused by the Holton's obstruction of the Campbell was the re- 
sponsible cause which gave the conditions their capacity for harm. 
It was the primary cause of the stranding, and a continuous factor in 
the result, its connection with which was never broken. It is not a 
defense that natural forces and local conditions were the agencies 
by which the material or physical injury was inflicted. It is un- 
questionable, upon the proofs, that had the Campbell been per- 
mitted to take the line upon the first approach to the schooner, 
there would have been no difficulty whatever in towing the vessel 
safely into the harbor. Whether or not the CarapbelPs second 
attempt to take the schooner in tow would have been as suc- 
cessful is less clear, yet the reckless character of the Holton's navi- 
gation would resolve doubt upon that question in favor of the 
Campbell, in view of the fact that the third attempt was so nearly 
successful, notwithstanding the time lost in the second. The third 
effort of the Campbell is not to be condemned because it resulted dis- 
astrously. At most, it was an error of judgment in an emergency 
which left but two courses open to the master of the Campbell, and 
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upon which he was called upon to act without a moment's delay. 
He had either to abandon the schooner, then helpless to aid her- 
self, and in water too shoal for the Holton, but navigable for the 
Campbell, which was of lighter draught, or to take a chance of rescu- 
ing her. He chose the latter, and his judgment is not to be con- 
demned because the event demonstrated its error (The Star of 
Hope, 9 Wall. 281); nor because, in the heat of his laudable 
effort to rescue the schooner, he failed to perceive the increasing 
dangers of the situation. . Much less, under such circumstances, 
should the wrongdoer who produced the peril be permitted to con- 
demn the management of the injured vessel, and shield himself from 
the consequences of the disaster behind irresponsible causes. The 
principle of the familiar rule applies, that "when one ship has, by 
wrong maneuvers, placed another ship in a position of extreme 
danger, that other ship will not be held to blame, if she has dono 
something wrong, and has not been maneuvered with perfect skill 
and presence of mind." The By well Castle, 4 Prob. Div. 219; The 
Elizabeth Jones, 112 U. S. 514, 526, 5 Sup. Ct 468; The Maggie J. 
Smith, 123 U. S. 349, 355, 8 Sup. Ct. 159. These considerations and 
the statement of facts are decisive of all the points raised by the ap- 
peal. We find no error in the record, and the decree of the district 
court is affirmed, with costs. 



THE AMOS C. BARSTOW. 

McCALDIN et aL v. PROVIDENCE & S. STEAMSHIP CO. 

(Circuit Court of Appeals, Second Circuit March 5, 1895.) 

Collision in East River— Violation op State Statute— Lookouts. 

A propeller, having come around the Battery in New York harbor, was 
proceeding up the East river against the tide at a speed of six knots, on 
,a course parallel with, and about 400 feet from, the ends of the piers. 
When a little below pier 3, she saw a tug, which had just got under full 
speed on a trip across to Brooklyn from the end of pier 4. She was ob- 
served at the same time by the tug, which Immediately signaled that it 
would cross her bows. The propeller assented, and immediately reversed, 
while the tug gave no more attention to her, and was aUowed to fall off 
with the tide, until collision occurred. Held, that both were in fault,— the 
propeller for keeping so near the piers, in violation of the state statute, 
which required her to go as near mid-river as possible, and for failure to 
keep a vigilant lookout; and the tug for failing to observe the propeller 
seasonably, and for not keeping her head to the tide while crossing the 
other's bows. 50 Fed. 620, affirmed. 

Appeal from the District Court of the United States for the 
Southern District of New York. 

This was a libel by James McCaldin and Joseph McCaldin against 
the propeller Amos C. Barstow, the Providence & Stonington Steam- 
ship Company, claimants, to recover damages for a collision between 
the said propeller ar.d libelants' tug James A. Garfield; also a libel 
by Henry Robin against both the Garfield and the Barstow to re- 
cover for personal injuries and for property lost or damaged. The 
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owners of the tug also filed a petition for limitation of liability. 
There were decrees below holding both vessels in fault, awarding 
damages against them in favor of libelant Robin, and limiting lia- 
bility in respect to the tug. 50 Fed. 620. Appeals were taken by 
the claimants of the tug as against the Barstow and her owners, 
and by said Robin as against the tug and her claimants. 

Carpenter & Park, for owners of the Garfield. 
Miller, Peckham & Dixon, for claimants. 
Goodrich, Deady & Goodrich, for Henry Robin. 

Before WALLACE, LACOMBE, and SHIPMAN, Circuit Judges. 

PER CURIAM. The collision which is the subject of this con- 
troversy took place in broad daylight, off pier 4, New York City, in 
the East river, between the tug Garfield and the propeller Barstow. 
There was an ebb tide, running at the time between three and four 
knots an hour. The Barstow had come around the Battery from 
the North river, intending to make pier 11, and was proceeding up 
the East river at a speed of about six knots against the tide, on a 
course.parallel with, and about 400 feet from, the ends of the piers. 
She had gradually overtaken the tug Atlas, which had also come 
round the Battery, and was bound for pier 4, on a course between 
the Barstow and the piers. The Garfield had been lying outside 
some other boats at the end of pier 4, and had just started on a 
trip across the river to Brooklyn, heading somewhat against the 
tide. Neither the Garfield nor the Barstow observed one another 
until the Barstow had reached a point a little below and off pier 3, 
and the Garfield had got under full speed, — about seven knots an 
hour. The Atlas was then lying nearly stationary, about 100 feet 
away from, and a little below, the end of pier 3. As soon as the 
Garfield observed the Barstow, she concluded to cross her bows, and 
gave the Barstow a signal of two whistles. The Barstow imme- 
diately answered with a similar signal, reversed her engines at 
full speed, and hard-starboarded her helm. When the signals were 
exchanged, the Garfield was within a couple of hundred feet of the 
intersecting point in the courses of the two vessels, and the Barstow 
was not much further distant The master of the Garfield assumed 
that the Barstow would alter her course to port, and assist the 
Garfield in crossing her bows, and he paid no attention to the move- 
ments of the Barstow after the signals were exchanged. " Instead of 
keeping the Garfield's head to the tide, he allowed her to fall off her 
course, and swing with the tide towards the bows of the Barstow. 
The Barstow did not have time to alter her course to port materially 
before the collision, and. although she was brought almost to a 
standstill, the Garfield's starboard side came in contact with her 
stem, and the Garfield rolled over and capsized. 

Upon these facts we think both vessels should be condemned for 
contributory fault. The Barstow was proceeding in violation of a 
state statute which makes it the duty of steam vessels, when navi- 
gating the East river between the Battery and Blacfcwell's Island, 
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to be kept as near as possible in the center of the river, except when 
going into or out of their usual berths. This statute was doubtless 
enacted in view of the fact that at that part of the East river a 
large number of vessels are constantly entering and leaving their 
berths, and those leaving frequently have little opportunity for the 
observation of vessels passing up or down the river near the ends 
of the piers. Proceeding where she had no right to be as against 
vessels leaving their berths, it was especially incumbent upon the 
Barstow to maintain such vigilant observation and moderate speed 
as would enable her to take all necessary precautions, not only to 
avoid collision, but also not to embarrass such other vessefs. If 
she had not been remiss, she could have seen the Garfield as the 
latter started from her pier, and could then have modem ted her 
speed in season to give the Garfield ample room to proceed safely. 
As it was, she did not discover the Garfield until the Garfield's 
signal to her, and her own conduct demonstrates that danger of 
collision was then imminent. As she was being navigated in viola- 
tion of a statutory regulation intended to prevent collision, the 
presumption is that her conduct was a contributory cause of the 
collision; and, although it is possible, and perhaps probable, that 
the collision would not have taken place if the Garfield had kept 
headed sufficiently against the tide, that circumstance does not 
absolve the Barstow. The evidence is not decisive that her fault 
could not have contributed to the disaster. The Garfield was in 
fault because she failed seasonably to observe the Barstow, and also 
because she neglected to keep her head to the tide while itos i g the 
Barstow's bows. The situation, after the vessels discovered one 
another, was one where she could not well have gone under the 
stern of the Barstow. But, notwithstanding the presence of the 
Atlas may have intercepted her view of the Barstow until she got 
fairly under way, if she had maintained vigilant observation after 
starting and before she got under full speed, she could have seen the 
Barstow in time to reverse and stop her headway before reaching 
the point of intersection in the courses of the two vessels. Jt is 
probable, also, that if, when she first saw the Barstow, she had 
altered her course sharply to port, and held it there, she would have 
cleared the Barstow's bows. There was but little difference in the 
distance of either vessel from the point of intersection in their 
courses, and both were going at about the same speed; but, as the 
tide would 'materially deflect the course of the Garfield while pass- 
ing the intervening distance, it was imperative for the safety of her 
maneuver that she should keep her head well against it, and main- 
tain a course sufficiently to port, to counteract the influerfce of the 
current. She failed to do this, apparently because of her master's 
reliance upon the ability and inclination of the Barstow to co- 
operate by going to port He probably miscalculated the Barstow's 
speed. But that circumstance does not excuse his previous neglect 
of observation, or his subsequent inattention to the navigation of 
his vessel. The decree of the district court should be affirmed, with 
interest, and costs of this court 
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GARNER v. SECOND NAT. BANK OP PROVIDENCE et aL 
(Circuit Court, S. D. New York. March 12, 1895.) 

L Removal of Causes— Appearance. 

An appearance in a state court, specially, for the purpose of romoval to 
a federal court, the removal Itself, and the filing of the record of the 
cause in the federal court do not constitute a general appearance in the 
action, nor cut off the defendant from contending that the service of 
process gave the state court no jurisdiction, and that an attachment issued 
in the action was without authority. Construction Co. v. Simon, 53 Fed. 1, 
disapproved. 

2. Same— Removal bt One' op Several Defendants. 

Where an action is brought iu a state court by a citizen of one state 
against several defendants, all citizens of another state, any one of such 
defendants, without the others, may remove the cause to a federal court, 
though it contains but a single controversy. Insurance Co. v. Champlin, 
21 Fed. 85, followed. 

8. Jurisdiction— Service of Process— Attachment against National Bank. 
Where an action is commenced In a state court, by a citizen of the state, 
against a national bank located in another state, and service is made 
only by attachment of the property of such bank, and by publication of 
the summons or service thereof out of the state, the attachment, being 
prohibited by Rev. St I 5242, should be vacated, and the service set aside 
and declared void. 

J. Langdon Ward, for the motion. 
T. M. Tyng, opposed. 

LACOMBE, Circuit Judge. The plaintiff, a resident of New 
York, brought her action in the state court against defendant 
national bank and two individuals, all residents of Rhode Island. 
A warrant of attachment was taken out against the property of all 
three defendants, and certain moneys of the defendant bank were 
attached in the hands of the Fourth National Bank of this city. 
The usual order of publication was made, and all three defendants 
were personally served with the summons (November 7th and 8th) 
in the state of Rhode Island. On January 7, 1895, apparently with- 
in the time to answer allowed by the New York Code of Civil Pro- 
cedure, defendant filed its petition and bond for removal, indorsed 
in the name of its attorneys, "appearing specially for the purposes 
of this application only." On January lGth a duly-certified record 
was filed in this court. Thereafter. the defendant bank made this 
motion, under an order to show cause. The relief asked is that 
the attachment against the bank be vacated and set aside, and the 
service of summons on said defendant be set aside and declared 
void. Pending the motion, an order was made ex parte, on plain- 
tiffs motion, discontinuing the action, the court at the time sup- 
posing there had been no appearance whatever by the defendant 
bank. As plaintiff now concedes that, in view of the statement of 
the court to that effect made upon the argument, it is proper that 
the order of discontinuance should be vacated, this motion may be 
considered as if such a vacatur were already entered. 

The appearance in the state court specially for the purpose of 
removal, the removal proceedings themselves, and filing of the 
v.66F.no.4— 24 
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record in this court do not constitute a general appearance in the 
action, nor cut off defendant from contending that the service of 
process gave the state court no jurisdiction, and that the attachment 
was issued without authority. The case cited from the Sixth cir- 
cuit (Construction Co. v. Simon, 53 Fed. 1) is not followed in this 
nor in several of the other circuits. See, in this circuit, Good Hope 
Co. v. Railway Barb Fencing Co., 22 Fed. 635; Golden v. Morning 
News, 42 Fed. 112; Bentlif v. Finance Corp., 44 Fed. 667; Clews v. 
Iron Co. Id. 31; Wooden-Ware Co. v. Stem, 63 Fed. 676; Ver- 
milya v. Brown, 65 Fed. 149; in the First circuit, Perkins v. Hendryx, 
40 Fed. 657; in the Sixth circuit, Brooks v. Dun, 51 Fed. 140; in 
the Seventh circuit, Atchison v. Morris, 11 Fed. 582; Ahlhauser v. 
Butler, 50 Fed. 706. And see, also, Goldey v. Morning News (de- 
cided yesterday in United States supreme court) 15 Sup. Ct 559. 

It is objected by plaintiff that the case was not properly removed, 
since all the defendants did not join in the petition. The two indi- 
vidual defendants who were impleaded with the bank are residents 
of Rhode Island. So far as appears, they have no property in this 
state upon which the attachment might be levied. Without such 
levy, service by publication or personal service upon them without 
the state conferred no jurisdiction on the state court. It is quite 
natural, therefore, that they did not concern themselves about re- 
moving a cause, all proceedings in which, so far as they were con- 
cerned, would be wholly void. Does their failure to unite in the 
petition of removal, however, deprive the defendant bank, also a 
resident of Rhode Island, of the right to remove? The second 
clause of section 2 of the act of 1887 provides that: 

"Any other suit [other than such as involve a federal question] of a civil 
nature, at law or in equity, of which the circuit courts of the United States 
are given jurisdiction by the preceding section [e. g. a suit in which there 
shall be a controversy between citizens of different states], * * * may be 
removed into the circuit court of the United States for the proper district by 
the defendant or defendants therein being non-residents of the state." 

It has been held that a petition by all the defendants is essential 
to a removal under this clause. The third clause of the same sec- 
tion reads as follows: 

"When in any suit mentioned in this section there shall be a controversy 
which is wholly between citizens of different states, and which can be fully 
determined as between them, then either one or more of the defendants ac- 
tually interested in such controversy may remove said suit," etc. 

This clause is identical with the second clause of the second 
section of the act of 1875, except that the words "plaintiffs or" have 
been omitted. The act of 1875 was carefully and fully considered 
by Judge Brown, sitting in this court, in Insurance Co. v. Champlin, 
21 Fed. 85, and the conclusion reached that, under the specified 
conditions, the cause might be removed by one of several defend- 
ants, even though the suit contained but a single controversy. A 
different conclusion has been reached in other circuits (Thompson 
v. Railway Co., 60 Fed. 773); but, in the absence of controlling 
authority, the former decision of this court should be followed here. 
Undoubtedly, there are many decisions of the supreme court which 
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on a first reading would seem to imply that this last-quoted clause 
(whether in the act of 1875 or 1887) applied only where the suit 
contains more than one controversy. But, when these cases are 
examined, it will be found that in each and all of them there was, 
at least, one defendant a citizen of the same state as one or more 
of the plaintiffs; and, of course, 4n such suits this clause could be 
availed of only when, besides the controversy between citizens of 
the same state, there was also a separable controversy between 
citizens of different states. Besides the supreme court decisions 
cited by Judge Brown in his opinion, the following, subsequently 
decided, may be consulted: Corbin v. Van Brunt, 105 U. S. 576; 
Fraser v. Jennison, 106 U. S. 191, 1 Sup. Ct. 171; Winchester v. Loud, 
108 U. S. 130, 2 Sup. Ct 311; Shainwald v. Lewis, 108 U. S. 158, 2 
Sup. Ct 385; Ayres v. Wiswall, 112 U. S. 187, 5 Sup. Ct 90; Railroad 
Co. v. Ide, 114 U. S. 52, 5 Sup. Ct 735; Railway Co. v. Wilson, 114 
U. S. 60, 5 Sup. Ct 738; Pirie v. Tvedt, 115 U. S. 41, 5 Sup. Ct 1034, 
1161; Crump v. Thurber, 115 U. S. 56, 5 Sup. Ct 1154; Safe-Deposit 
Co. v. Huntington, 117 U. S. 280, 6 Sup. Ct 733; Plymouth Con. 
Gold Min. Co. v. Amador & S. Canal Co., 118 U. S. 264, 6 Sup. Ct 
034; Little v. Giles, 118 U. S. 596, 7 Sup. Ct 32; Brooks v. Clark, 
119 U. S. 502, 7 Sup. Ct 301; Laidly v. Huntington, 121 U. S. 179, 7 
Sup. Ct. 855; Hedge Co. v. Fuller, 122 U. S. 535, 7 Sup. Ct 1265; 
Brown v. Trousdale, 138 U. S. 389, 11 Sup. Ct. 308; Bellaire v. Rail- 
road Co., 146 XJ. S. 117, 13 Sup. Ct 16; Wilson v. Oswego Tp., 151 
U. S. 56, 14 Sup. Ct 259. 

The case being properly removed, it only remains to determine 
the motion to vacate the attachment and service of summons. The 
statutes of the United States expressly prohibit the issuing of an 
attachment against a national bank or its property before final 
judgment in any suit, action, or proceeding in any state court. Rev. 
St. U. S.»§ 5242; Bank v. Mixter, 124 U. S. 721, 8 Sup. Ct 718. The 
attachment was therefore improperly issued, and should be vacated; 
and, inasmuch as the summons was personally served outside of 
the limits of the state, such service should be set aside and declared 
void. Motion granted. 



SNEAD v. SELLERS et al. 

(Circuit Court of Appeals, Fifth Circuit December 11, 1894.) 

No. 256. 

t Jurisdiction of Federal Courts — Diverse Citizenship — Resident of 
Territory 

A citizen of the Indian Territory cannot sue a citizen of a state In the 
federal courts. 
3. Same— Duty of Appellate Court. 

It is the duty of an appellate court to direct the dismissal of the case, 
where the complaint shows that the requisite diverse citizenship does not 

exist 

* 

In Error to the Circuit Court of the United States for the North- 
ern District of Texas. 
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This was an action by John S. Bnead against A, F. Sellers and 
others to try title to real estate. The circuit court rendered judg- 
ment, on the verdict of a jury, establishing a boundary line. Plain- 
tiff brings error. 

S. H. Lumpkins, for plaintiff in error. 

Before PARDEE and McOOBMIOK, Circuit Judges, and BRUCE, 
District Judge. 

PARDEE, Circuit Judge. The action in this case, trespass to 
try title, was brought in the circuit court under the following ju- 
risdictional averment: 

"Your petitioner, John S. Snead, a nonresident of the. state of Texas, now 
residing and domiciled in the town of Purcell, in Pontotoc county, Chickasaw 
Nation, Indian Territory, as a licensed trader, and a citizen of the United 
States, now comes and complains of A. F. Sellers and William Connolly, resi- 
dent citizens of Hamilton county, Texas, and J. I. Mustek, N. C. Russell, 
Solomon Starr, Oliver Newton, and Sarah A. Tandy, all of whom reside in 
Bosque county, and in said Northern district of Texas, except Mrs. Sarah A. 
Tandy, who resides in Lavaca county, Texas, and with respect shows to the 
court that heretofore, to wit," etc. 

The record contains no other averment tending to show diverse 
citizenship of the parties to the suit, and the inference to be drawn 
from the averment given is that John S. Snead is a citizen of the 
Indian Territory. It has been uniformly held since New Orleans 
v. Winter, 1 Wheat. 91, that a citizen of a territory cannot sue 
a citizen of a state in the courts of the United States. See Barney 
v. Baltimore City, (5 Wall. 280-287; Railway Co. v. Swan, 111 U. 
S.379, 4 Sup. Ct 510. . The last cited case, in addition to recog- 
nizing the correctness of the decision in New Orleans v. Winter, 
also declares the duty of the appellate court in cases where it 
does not appear upon the record that the circuit court has Juris- 
diction. The judgment of the circuit court should be reversed, and 
the case remanded, with instructions to dismiss the action, with 
costs; and it is so ordered. 



THEBO v. CHOCTAW TRIBE OP INDIANS et al 

(Circuit Court of Appeals, Eighth Circuit January 2, 1895.) 

No. 453. 

Coubts—Jutusdtctton— Choctaw Nation. 

The United States court in the Indian Territory has no Jurisdiction of 
an action against the Choctaw Nation, or the chief executive officers there- 
of, when sued in their capacity as such, for an alleged debt or liability of 
the Nation, and when the judgment wiU operate against the Nation. 

• 

In Error to the Circuit Court of the United States in the Indian 
Territory, 
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Wm. H. H. Clayton, James Brizzolara, and J. B. Forrester, for 
plaintiff in error. 
S. W. Peel (G. G. Ilandell, on the brief), for defendants in error. 

Before CALDWELL, SANBORN, and THAYER, Circuit Judges. 

CALDWELL, Circuit Judge. This was an action brought in the 
United States court in the Indian Territory by the plaintiff in er- 
ror, George S. Thebo, a white man, and citizen of the United Stages, 
against the defendants in error, the Choctaw Nation, Wilson N. 
Jones, as principal chief of the Nation, and Green McCurtain, as 
its treasurer, to recover the sum of $ 110,349.37 for attorney's fees 
alleged to be due the plaintiff for professional services rendered 
the Nation. The defendants demurred to the complaint upon two 
grounds, one of which — and the only one we find it necessary to 
consider — is that the court had no jurisdiction of the persons of 
the defendants or the subject-matter of the action. The lower court 
sustained the demurrer, and rendered final judgment for the de- 
fendants, and the plaintiff sued out this writ of error. 

The act establishing the United States court in the Indian Ter- 
ritory (section 6, act approved March 1, 1889; 25 Stat 783) defined 
its jurisdiction as follows: 

"That the court hereby established shall have Jurisdiction in all civil cases 
between citizens of the United States who are residents of the Tndian Terri- 
tory, or between citizens of the" United States or of any state or, territory 
therein, and any citizen of or person or persons residing or found in the In- 
dian Territory, and when the value of the thing in controversy, or damages or 
money claimed shall amount to one hundred dollars or more." 

By act of congress approved May 2, 1890 (26 Stat 93), its juris- 
diction was defined as follows: 

'That the court established by said act Tact of March 1, 1889] shaU, in addi- 
tion to the jurisdiction conferred thereon by said act, have and exercise within 
the limits of the Indian Territory jurisdiction in all civil cases in the Indian 
Territory, except cases over which the tribal courts have exclusive jurisdic- 
tion; and in all cases on. contracts entered Into by citizens of any tribe or 
nations with citizens of the United States in good faith and for valuable con- 
sideration, and in accordance with the laws of such tribe or nation, and such 
contract shall be deemed valid and enforced by such courts." 

It is clear that neither of these acts conferred on that court 
jurisdiction of an action against the Choctaw Nation, or the chief 
executive officers of the Nation, when sued in their capacity as 
such, for an alleged debt or liability of the Nation, and when the 
judgment will operate against the Nation. It may be conceded 
that it would be competent for congress to authorize suit to be 
brought against the Choctaw Nation upon any and all the causes 
of action in any court it might designate. Acts of congress have 
been passed, specially conferring on the courts therein named ju- 
risdiction over all controversies arising between the railroad com- 
panies authorized to construct their roads through the Indian Ter- 
ritory and the Choctaw Nation and the other nations and tribes 
of Indians owning lands in the territory through which the rail- 
roads might be constructed. Other acts have been passed author- 
izing suits to be brought by or against these Indian Nations in the 
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Indian Territory to settle controversies between them and the Unit- 
ed States and between themselves. 1 

The constitutional competency of congress to pass such acts has 
never been questioned, but no court has ever presumed to take 
jurisdiction of a cause against any of the five civilized Nations in 
the Indian Territory in the absence of an act of congress expressly 
conferring the jurisdiction in the particular case. The political de- 
partments of the United States government, by treaties, by acts 
of congress, and by executive action, have always recognized the 
Choctaw Nation "as a state, and as a distinct political society, sep- 
arate from others, and capable of managing its own affairs and 
governing itself; and the courts are bound by these acts of the 
political departments of the government. Cherokee Nation v. Geor- 
gia, 5 Pet 1. The Cherokee Nation, which is identical in all re- 
spects, so far as relates to Its independence and form of govern- 
ment, with the Choctaw Nation, has been variously described by 
the courts as *'a domestic, dependent nation" (Cherokee Nation v. 
Georgia, supra); "as a state, in a certain sense, although not a 
foreign state or a state of the Union" (Holden v. Joy, 17 Wall. 211) ; 
"as a distinct community, with boundaries accurately described'' 
(Worcester v. Georgia, 6 Pet. 515); "an alien, though dependent, 
power" (Elk v. Wilkins, 112 U. S. 103, 5 Sup. Ct. 41); "not a foreign, 
but a domestic, territory; a territory which originated under our 
constitution and laws" (Mackey v. Coxe, 18 How. 100). By the 
treaty between the United States and the Choctaw Nation of Sep- 
tember 27, 1830 (7 Stat. 333), the United States granted to the 
Choctaw Nation, in fee simple, "to inure to them while they shall 
exist as a Nation and live on it," the country now occupied by 
them; and by the fourth article of this treaty it is provided that 
"the government and people of the United States are hereby obliged 
to secure to the said Choctaw Nation of red people the jurisdic- 
tion and government of all the persons and property that may be 

i Among such acts are the following: "An act for the ascertainment of 
amount due the Choctaw Nation." 21 Stat 504. Act of July 4, 1884 (23 Stat. 
73), granting the right of way through the Indian Territory to the Southern 
Kansas Railway Company. An act granting right of way through Indian 
Territory to Kansas & Arkansas Valley Railway Company. 24 Stat. 73. An 
act granting the right of way to the Denison & Wichita Valley Railway Com- 
pany through the Indian Territory. Id. 117. An act granting the right of way 
through the Indian Territory to the Kansas City, Ft. Scott & Gulf Railway 
Company. Id. 124. An act granting the right of way through Indian Terri- 
tory to Ft. Worth & Denver City Railway Company. Id. 419. An act granting 
the right of way through Indian Territory to the Chicago, Kansas & Ne- 
braska Railway Company. Id. 446. An act granting right of way through 
the Indian Territory to the Choctaw Coal & Railway Company. 25 Stat 35. 
An act granting right of way to the Ft. Smith & El Paso Railway Company 
through the Indian Territory. Id. 162. An act granting the right of way 
to Kansas City & Pacific Railway Company through the Indian Territory. Id. 
140. An act granting the right of way to Paris, Choctaw & Little Rock Rail- 
way Company through the Indian Territory. Id. 205. An act granting right 
of way to Ft. Smith, Paris & Dardanelle Railway Company through Indian 
Territory. Id. 745. An act to authorize the Kansas & Arkansas Valley 
Railway Company to construct an additional railroad through the Indian Ter-. 
ritory. 26 Stat 783. 
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within their limits west, so that no territory or state shall ever 
have a right to pass laws for the government of the Choctaw Na- 
tion of red people and their descendants; and that no part of 
the land granted them shall ever be embraced in any territory or 
state; but the United States -shall forever secure said Choctaw 
Nation from and against all laws except such as from time to time 
may be enacted in their own national councils not inconsistent with 
the constitution, treaties and laws of the United States." The 
right of independent self-government guarantied to the Choctaw 
Nation by this treaty has been fully exercised, and the rights of 
the Nation in this regard have never been questioned by the United 
States. The Nation has long had a written constitution, and laws 
modeled after those of the states of the Union, and differing from 
them in no essential respect Vide Mehlin v. Ice, 5 C. C. A. 403, 
56 Fed. 12. 

While the Nation has many of the attributes of the political unit 
which constitutes the civil and self-governing community called a 
"State" or a "Nation," it is not a sovereign state, but it is a do- 
mestic and dependent state, subject to the jurisdiction and author- 
ity of the United States. Being a domestic and dependent state, 
the United States may authorize suit to be brought against it. 
But, for obvious reasons, this power has been sparingly exercised. 
It has been the settled policy of the United States not to authorize 
such suits except in a few cases, where the subject-matter of the 
controversy was particularly specified, and was of such a nature 
that the public interests, as well as the interests of the Nation, 
seemed to require the exercise of the jurisdiction. It has been 
the policy of the United States to place and maintain the Choctaw 
Nation and the other civilized Indian Nations in the Indian Ter- 
ritory, so far as relates to suits against them, on the plane of in- 
dependent states. A state, without its consent, cannot be sued 
by an individual. "It is a well-established principle of jurispru- 
dence in all civilized nations that the sovereign cannot be sued in 
its own courts or any other without its consent and permission; 
but it may, if it thinks proper, waive this privilege, and permit 
itself to be made a defendant in a suit by individuals or by another 
state." Beers v. Arkansas, 20 How. 527. The United States has 
waived its privilege in this regard, and allowed suits to be brought 
against it in a few specified cases. Some of the states of the Union 
have at times claimed no immunity from suits, but experience soon 
demonstrated this to be an unwise and extremely injurious policy, 
and most, if not all, of the states after a brief experience, aban- 
doned it, and refused to submit themselves to the coercive process 
of judicial tribunals. When the supreme court of the United States 
in Chisholm v. Georgia, 2 Dall. 419, decided that under the consti- 
tution that court had original jurisdiction of a suit by a citizen 
of one state against another state, the eleventh amendment to the 
constitution was straightway adopted, taking away this jurisdiction. 
Since the adoption of this amendment, the contract of a state "is 
substantially without sanction, except that which arises out of the 
honor and good faith of the state itself; and these are not subject 
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to coercion." In re Ayers, 123 U. S. 443, 505, 8 Snp. Ct 164 One 
claiming to be creditor of a state is remitted to the justice of its 
legislature. It has been the settled policy of congress not to sanc- 
tion suits generally against these Indian Nations, or subject them 
to suits upon contracts or other causes of action at the instance 
of private parties. In respect to their liability to be sued by in- 
dividuals, except in the few cases we have mentioned, they have 
been placed by the United States, substantially, on the plane occu- 
pied by the states under the eleventh amendment to the constitu- 
tion. The civilized Nations in the Indian Territory are probably 
better guarded against oppression from this source than the states 
themselves, for the states may consent to be sued, but the United 
States has never given its permission l that these Indian Nations 
might be sued generally, even with their consent. As rich as the 
Choctaw Nation is said to be in lands and money, it would soon 
be impoverished if it was subject to the jurisdiction of the courts, 
and required to respond to all the demands which private parties 
chose to prefer against it The intention of congress to confer 
such a jurisdiction upon any court would have to be expressed in 
plain and unambiguous terms. The judgment of the United States 
court in the Indian Territory is affirmed. 



NELSON et al. v. EATON. . 
(Circuit Court of Appeals, Eighth Circuit January 7, 1S95.) 
No. 389. 

1. Equity Practice— Amendment of Bn.T*— Ttme to Answer. 

When a bill Is amended in a material matter, the defendant Is entitled 
to time to answer the amended bill, which, unless fixed by agreement or 
special rule, should be the same length of time allowed for answering the 
original biU. 

8. Samk— Dkcreb on Dkfecttve Btlt,-— Opening Default. 

One E. brought suit in 1893 to foreclose a mortgage which bad been as- 
signed to him by the mortgagee. His bill did not aver that the citizenship 
of his assignor was such that he could have maintained the suit In a 
United States court, and, as to the matter in controversy, averred only that 
it exceeded $500. A decree pro confesso Was entered on this bill. The 
defendants moved to vacate this decree, and dismiss the bill for want of 
jurisdiction, or for leave to answer. While the motion was pending, the 
court allowed E. to amend his bill so as to show jurisdiction, and then 
denied defendants' .motion, and entered a final decree for complainant. 
livid error; that the bill was fatally defective; and, when the defect was 
called to the court's attention, it was its duty to set aside the default, and, 
If it gave leave to amend the bill, to allow the defendants time to answer. 

Appeal from the Circuit Court of the United States for the Dis- 
trict of Nebraska. 

This was a suit by C. L. Eaton against Peter B. Nelson and Ol- 
luflne N. Nelson for the foreclosure of a mortgage. A decree pro 
confesso was entered. A motion by defendants to open the de- 
fault was denied, and a final decree entered for complainant De- 
fendants appeal. 
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H. C. Brome, A. H. Burnett, and R. A. Jones, for appellants. 
R. E. W. Spargur and Allen Gr. Fisher, for appellee. 

Before CALDWELL, SANBORN, and THAYER, Circuit Judges. 

CALDWELL, Circuit Judge. C. L. Eaton, the appellee, filed a bill 
in equity in the court below against Peter B. Nelson and Ollufine 
N. Nelson to foreclose a mortgage on lands executed by the de- 
fendants to Rockwell Bayer to secure the payment of a negotiable 
promissory note, payable to his order, for $2,240. The bill alleged 
an assignment of the note and mortgage to the complainant, but 
did not aver that the citizenship of the assignor was such that he 
could have maintained the suit in the circuit court if no assign- 
ment had been made. The defendants did not answer within the 
time required by the equity rules, and on the 17th day of April, 
1893, a decree pro confesso was entered in the cause. On the 16th 
day of May, 1893, the defendants filed a motion to set aside the de- 
cree pro confesso, supported by affidavits, and tendered an answer 
to the merits. On the 26th day of May, 1893, the defendants filed 
a further motion to vacate the decree pro confesso, and dismiss the 
bill, upon the ground that it did not appear from the bill that the 
court had jurisdiction of the subject-matter of the action. The juris- 
dictional averment in the bill as to the amount in controversy was 
"that the matter in controversy in this suit exceeds the sum or value 
of five hundred dollars," and there was no averment in the bill that 
Saver, the payee and assignor of {he note and mortgage, could have 
maintained a suit thereon if no assignment thereof had been 'made. 
While the defendants' motions to vacate the decree pro confesso 
and dismiss the bill for want of jurisdiction apparent upon the rec- 
ord, or for leave to answer, were pending, the court, on the 31st 
day of May, 1893, granted the complainant leave to amend his bill 
u to show citizenship of the assignors of the note and mortgage here- 
in," and an amended bill was filed accordingly on that day. On the 
28th of June, 1893, the defendants' motions to vacate the decree pro 
confesso and for leave to answer were denied, and on the 3d day 
of July thereafter a final decree was rendered on the bill and amend- 
ed bill for the complainant. From this decree the defendants ap- 
pealed to this court, and assigned for error the action of the court 
in refusing to vacate the decree pro confesso, and denying them 
leave to answer. 

It was irregular to render a decree pro confesso on a bill which 
did not show the court had jurisdiction of the suit. It did not ap- 
pear that the assignor of the note and mortgage could have main- 
tained the suit if no assignment thereof had been made, and the 
jurisdictional averment as to the amount in controversy was also 
defective. The act of March 3, 1887, prohibits suits in the courts 
of the United States by assignees of choses in action unless the 
original assignor was entitled to maintain the suit in all cases ex- 
cept suits on foreign bills of exchange and except suits on obliga- 
tions made payable to bearer and executed by a corporation. Plant 
Inv. Co. v. Jacksonville, T. & K. W. R. Co., 152 U. S. 71, 76, 14 Sup. 
Ct 483; New Orleans v. Benjamin, 153 U. S. 411, 432, 435, 14 Sup. 
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Ct 905; Wilson v. Knox Co., 43 Fed. 481; Newgass v. New Or- 
leans, 33 Fed. 196; Rollins v, Chaffee Co., 34 Fed. 91. The defect 
in the bill was a material one. It was one of which the defendants 
could avail themselves at any stage of the proceedings. Whether a 
default or decree pro confesso shall be set aside or vacated rests 
largely in the sound judicial discretion of the trial court, and, ordi- 
narily, its ruling thereon will not be reviewed. But this rule has no 
application to this case. The appellee was not entitled to a de- 
cree pro confesso. He had not, by his bill, made a case of which the 
court had jurisdiction. His bill was fatally defective in this re- 
gard. Until the bill was amended, the default was irregular, and no. 
• final decree could be rendered. When the defect was called to the 
attention of the court, it was its duty to set aside the default; 
and when the court granted the complainant leave to amend his 
bill, as it had a right to do, it was the undoubted right of the de- 
fendants to have a reasonable time to answer the bill as amended. 
The court had no discretion to deny them this right In Davis v. 
Davis, 62 Miss. 818, a case in which the defendant was allowed an 
hour and three-quarters to file a plea or answer to an amended bill, 
the court said: 

"When the complainant amends his biU in a material matter, as was done 
In this case, the defendant may plead, answer, or demur to the same as if it 
were an original bill, no matter what may have been the state of the plead- 
ings before the amendment was made. 1 Daniell, Ch. PI. & Prac. (5th Ed.) p. 
409; 1 Barb. Ch. Prac. p. 224; Bancroft v. Wardour, 2 Brown, Ch. 66; Bos- 
anquet v. Marsham, 4 Sim. 573; Cresy v. Bevan, 13 Sim. 354; Dillon v. 
Davis, 3 Tenn. Ch. 386. The authorities generally concur in the declaration 
that any amendment of a bill after answer authorizes the defendant, though 
not required to answer, to put in an answer making an entire new defense, 
and contradicting his original answer, if he desires to do so. Id., and In- 
surance Co. v. Jenkins, 8 Paige, 589; Richardson v. Richardson, 5 Paige, 58; 
Mttler v. Whittaker, 33 111. 387." 

In 1 Barb. Ch. Prac. p. 222, it is said that whenever the complain- 
ant is permitted to amend his bill, if the answer has not been put in, 
or a further answer is necessary, the defendant has the same time 
to answer after such amendment as he originally had. In practice 
. in the United States courts it is usual for the parties, by agreement, 
or for the court, by special rule, to fix the time within which an 
amended bill may be answered. In the absence of such agreement 
or special rule, the defendant has the same time to answer that he 
originally had. In the case at bar no time whatever was given the 
defendants to answer the bill after its amendement in a material 
matter. This was error. The decree of the circuit court is re- 
versed, and the cause remanded, with directions to permit the de- 
fendants to answer. 



McLEOD et al. v. CITY OP NEW ALBANY. 

(Circuit Court of Appeals, Seventh Circuit. February 23, 1895.) 

No. 213. 

ISquity Practice— Parties— Appeal. 

Where a decree upon an intervening petition reserves certain questions, 
raised by the petition, for further hearing, and does not determine the 
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same, the objection that persons, who are concerned only with the ques- 
tions so reserved, are not made parties to the petition, is not available 
on appeal from the decree. 

& Same— Intervening Petition. 

The parties to an original bill are, in fact, parties to an intervening 
petition filed in the suit, and bound to take notice of such petition and 
the proceedings thereunder, though not made formal parties to the pe- 
tition. 

ft Bamb— Duties of Receivers. 

Receivers, in respect to the conservation of the property in their hands, 
represent all parties to the suit in which they are appointed; and cannot, 
after a full hearing upon the merits of an application to direct them in 
regard to the disposition of such property, object to the decision, on the 
ground that parties whom they represent have not been formally notified. 

4 8amb— Rehearing — Newly-Discovered Evidence. 

An application for a rehearing, on the ground of newly-discovered evi- 
dence, which shows no diligence to obtain such evidence, and does not set 
forth the facts to be proved nor the witnesses to be called, but merely 
asserts that the facts had not come fully to the knowledge of the party 
at the time of the hearing, without showing any application for time to 
investigate such facts, cannot be granted. 

& Appeal— Application for Rehearings. 

An application for a rehearing is addressed to the sound discretion of 
the court, and its action thereon is not reviewable on appeal. 

Appeal from the Circuit Court of the United States for the Dis- 
trict of Indiana. 

Suit by the Youngstown Bridge Company against the Kentucky 
ft Indiana Bridge Company, in which receivers of the property of 
the latter company were appointed. The city of New Albany, Ind., 
intervened. The receivers appeal. 

Bennett H. Young, for appellants. 

W. H. H. Miller, Ferdinand Winter, John B. Elam, and George 
H. Hester, for appellee. 

Before WOODS and JENKINS, Circuit Judges, and GROSSCUP. 
District Judge. 

JENKINS, Circuit Judge. In a suit brought by the Youngstown 
Bridge Company in the court below, the appellants on the 17th 
day of October, 1893, were appointed receivers of the Kentucky & 
Indiana Bridge Company (hereinafter called the "Bridge Company"), 
a corporation created and organized under the laws of the state 
of Indiana, and the owner of a bridge spanning the Ohio river 
between the city of Louisville, in the state of Kentucky, and 
the city of New Albany, in the state of Indiana. In that suit 
the city of New Albany, on the 28th day of January, 1894, by 
leave of the court, filed its intervening petition, representing that 
for many years prior to the receivership the bridge company was 
the owner and in possession of a large amount of real and personal 
property situated within the limits of the city of New Albany, and 
subject to assessment for taxation by the city; that during the 
years 1889 to 1893, both inclusive, certain taxes were lawfully as- 
sessed by the city against the property of the bridge company, 
part of which remained unpaid, and were by law a lien upon the 
real estate and personal property of the bridge company then in 
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possession of its receivers, which lien was superior in equity to 
all other liens and incumbrances. The petitioners ask that such 
taxes be paid out of any funds in the hands of the receivers in pri- 
ority of any claims of other creditors of the bridge company. The 
intervening petition also asserted certain claims for taxes assessed 
against the New Albany Kailway Company, the New Albany 
Ferry Company, and the New Albany Belt & Terminal Railroad 
Company, which it was claimed should also be paid by the re- 
ceivers of the bridge company upon grounds stated in the peti- 
tion. These claims were not determined, but reserved by the 
decree complained of, and are not before us on this appeal. 
The intervening petition was referred to a master to take proofs, 
and to report the evidence, with findings of fact, to the court 
The master reported that he found the amount due for taxes 
assessed against the property of the bridge company by the 
city of New Albany to be $1,171.58; that such taxes were duly 
and legally assessed; that the receivers took possession of all the 
property of the bridge company, and have been in receipt of its 
tolls and revenue; and that the city of New Albany, the inter- 
vening petitioner, was entitled to be paid such sum by the receiv- 
ers. An exception was filed to the report upon the ground that 
the assessments made against the property of the bridge company 
were excessive, unjust, and unreasonable, and that the assessment 
was four times the cost of the property assessed. Subsequently, 
and before hearing upon the exception, a motion was made in be- 
half of the receivers, asking for the recommittal of the report for 
further hearing upon the grounds — First, that final action should 
not be had upon the report of the master, because the proper par- 
ties had not been brought before the- court, and had not appeared 
to set up such defenses as they have to the claim of the said city 
of New Albany; second, that the assessment was unlawful, be- 
cause the valuation included property situated in the state of Ken- 
tucky, and was excessive. The motion was founded upon and sap- 
ported by the affidavit of the counsel for the receivers which states 
that the matter set out in the intervening petition cannot be fully 
determined without the New Albany Railway Company and the New 
Albany Belt & Terminal llailroad Company being parties to this suit, 
and being called upon to make defense. The affidavit further stated 
Alexander Dowling, J. H. Statsenberg, trustee, Theodore Harris, 
trustee, the Louisville Trust Company, and the Columbia Trust 
Company, trustees, were all interested in the matter set up in the 
intervening petition; that they were defendants to the suit, and 
were entitled to notice of the tiling of the intervening petition, and 
of the time and place of the hearing, and that they had no notice 
of either the filing of the petition or the sitting of the master. 
The affidavit further asserts, with respect to the application for a 
rehearing based upon the ground of newly-discovered evidence, that 
the valuation of the property of the Kentucky & Indiana Bridge 
Company as assessed for taxation was excessive, and was unlaw- 
ful, and that thfe affiant believed that the receivers can show "that 
in said valuation was included property not situate in the state of 
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Indiana, but situate in the state of Kentucky, and that the sum 
was so excessive as to shock the sense of fairness of any reason- 
able man, and that by said excessive, unreasonable, and unlawful 
valuation the taxes claimed by the said city of New Albany are 
greatly increased, and are greatly in excess of that which is either 
just or reasonable; * * * that said facts have only fully come 
to their (the receivers') knowledge since the filing of the report of 
the special commissioner, and that they would have been set up 
before said Harrison (special commissioner) if then fully known." 
The court on the 27th day of September, 1894, overruled the ex- 
ception, confirmed the report, and ordered the receivers to pay the 
amount found due. 

It is alleged in error that the court erred in overruling the excep- 
tions to the report, and in refusing to recommit the cause for further 
hearing. The objection for defect of proper parties may be taken 
advantage of either by demurrer, plea, answer, or at the hearing. 
If the defect be apparent upon the face of the bill, it should be 
called to the attention of the court by demurrer; otherwise by plea 
or answer. Such an objection is not usually available for the first 
time at the hearing, unless there is wanting an indispensable party, 
without whose presence 1 a determination of the controversy cannot 
be had. The suggestion that the New Albany Railway Company 
and the New Albany Belt & Terminal Railroad Company are indis- 
pensable parties to the intervening petition cannot avail upon this 
appeal, for the reason that, if otherwise they are necessary parties 
to the petition, the claims of the respondent with respect to taxes 
laid upon their property were not determined by the decree now 
under review, but were reserved for further hearing. The other 
parties, whose presence is suggested as essential, are parties to the 
original bill, as holding incumbrances upon the property subordinate 
to the lien of the complainant. They were in court in the suit in 
which the receivers were appointed, and were bound to take notice 
of the intervening petition of the city tiled in that suit, and of the 
proceedings thereunder. It was not necessary that they should be 
made formal parties to the petition. Being parties to the suit, they 
were in fact parties to the intervening petition. The receivers, in 
respect to the conservation of this property, represent all parties to 
the original bill. It was their duty to preserve the estate, and 
thereto to pay the taxes thereon. If the taxes were illegally laid, 
it was their duty, representing all in interest, to contest payment. 
If parties to the original bill desired to take active part in such con- 
test, they had the right to be heard, and such right, if demanded, 
would doubtless have been accorded to them. They did not so 
ask, although, being parties to the suit, they were obligated to 
take notice of the proceedings. They are not here objecting that 
they were not well represented by the receivers. The latter can- 
not for the first time, after full hearing upon the merits before the 
master, object that those they represented should be formally 
notified of the petition. 

A rehearinc for newly-discovered evidence rests in the sound 
discretion of the court. The application should disclose the new 
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.testimony, the names of the witnesses, and the character of any 
documentary evidence; that it has came to light since the hearing, 
and was not known, and could not by reasonable diligence have 
been ascertained for use at the hearing; that it is not cumulative. 
Dexter v. Arnold, 5 Mason, 303, Fed. Cas. No. 3,85G; Daniel v. 
Mitchell, 1 Story, 198, Fed. Cas. No. 3,563. Within these prin- 
ciples, the application was properly denied. It failed in every es- 
sential to come within the rule. The record does not contain the 
evidence before the master, and the application does not show that 
the proposed new evidence was not cumulative. No diligence to 
obtain the evidence at the hearing is exhibited. Indeed, so far 
as the application presents the matter, there is confession of negli- 
gence. The most ordinary diligence in the preparation of the case 
for the hearing would have suggested the ascertainment of the basis 
of assessment of the property, and, if in such assessment there was 
included property situate without the limits of the state, it must 
have been matter easily determined. Neither the facts nor the 
witnesses by whom the facts are to be proven, are set forth in the 
application. Nor does it appear that the facts have come to the 
knowledge of the receivers since the hearing. It is merely asserted 
that they have only since the hearing fully come to their knowledge. 
If, without subjection to the imputation of negligence, they were 
only partially informed of the facts at or before the hearing, it 
became their duty to apply for a postponement of the hearing until 
the facts could be fully ascertained. Proceeding with the hearing 
without objection or request for time to fully ascertain and produce 
the evidence, they cannot now equitably ask for a rehearing merely 
because they were not then fully advised of the facts; especially 
so when neither the facts they expected to prove, nor the extent of 
their previous knowledge of them, are disclosed to the court The 
evidence was not newly discovered, within the meaning of the law. 
The application is presented upon the mere belief of the affiant, 
and is wanting in compliance in every particular with the settled 
rule governing such matters. But, were the case otherwise, such 
an application is not founded in matter of right, but is addressed 
to the sound discretion of the court. The exercise of that discre- 
tion cannot be assigned for error or reviewed in an appellate court 
Steines v. Franklin Co., 14 Wall. 15, 22; Buffington v. Harvey, 95 
U. S. 99; Railway Co. v. Heck, 102 U. S. 120; Boesch v. Graff, 133 
U. S. 697, 10 Sup. Ct. 378; Bondholders & Purchasers of Iron R. R. 
v. Toledo, D. & B. R. Co., 18 U. S. App. 479, 10 C. C. A. 319, 62 Fed. 
166. Affirmed. 



GUNN v. BRINKLEY OAR WORKS & MANUF'G CO. 
(Circuit Court of Appeals, Eighth Circuit. February 14, 1895.) 

No. 348. 

Equity— Jurisdiction— Account. 

G., as surviving partner of the firm of G. & B., filed a bill for an ac- 
counting against the B. Manuf g Co. It appeared that the transactions 
between the firm and the B. Manuf g Co. Involved a running account of 
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more than 600 Hems, extending oyer more than six years, and further 
complicated by fraudulent entries and omissions by the deceased partner 
of the firm, who had been its business manager, and also the manager of 
the B. Manuf g Co. Held, that an action at law for the balance due, in a 
federal court having no power to order a reference, would be an inade- 
quate remedy, and that the case was within the jurisdiction of a court of 
equity. 

Appeal from the Circuit Court of the United States for the East- 
ern District of Arkansas. 

This was a bill by John Gunn, surviving partner of the firm of 
Gunn & Black, against the Brinkley Car Works & Manufacturing 
Company for an accounting. A demurrer to the bill was interposed 
and sustained, and the bill dismissed. The complainant appeals. 

George Gillham filed brief for appellant. 

M. L. Stephenson, Jacob Trieber, John J. Hornor, and E. C. Homor 
filed brief for appellee. 
Before CALDWELL, SANBORN, and THAYER, Circuit Judges. 

SANBORN, Circuit Judge. This is an appeal from a decree dis- 
missing the amended bill of the appellant, John Gunn, for an ac- 
counting between himself, as surviving partner of the firm of Gunn 
& Black, and the Brinkley Car Works & Manufacturing Company, 
a corporation. According to the allegations of this bill, the appel- 
lant and William Black composed the partnership of Gunn & Black 
from 1881 until 1889, when Black died. During this time Black was 
the business manager of this firm, and the appellant, who could 
read but little and from lack of education could not understand 
bookkeeping, intrusted to him the entire management of the busi- 
ness of the partnership. During all this time Black was also the 
president and general manager of the Brinkley Car Works & Manu- 
facturing Company, a corporation of the state of Arkansas. He 
had a much larger pecuniary interest in this corporation than in 
the partnership, while the appellant, Gunn, had a much larger in- 
terest in the partnership than in the corporation. Prom February 
14, 1882, to November, 1888, the partnership and corporation were 
engaged in business as merchants, and were continually dealing 
with each other. These dealings were evidenced by a mutual run- 
ning account, which has never been settled. A copy of the items 
of this account, as it appears on the account books of Gunn & Black, 
discloses more than 400 items charged, and more than 100 items 
credited, by that firm to the corporation, and shows a balance of 
more than |20,000 due from the corporation to the partnership. 
But the corporation denies any indebtedness, and maintains that the 
partnership is indebted to it Black, as manager of both the 
partnership and the corporation, superintended the bookkeeping 
of both concerns, and perpetrated gross frauds on the partnership 
by withholding from the account books of the firm proper debits 
to the corporation, and by placing thereon false and improper 
credits in favor of the corporation, amounting in the aggregate 
' to niany thousand dollars, so that the corporation is justly indebted 
to the partnership in an amount far in excess of the balance shown 
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by th* books of the latter. Many of the items that should have 
been, but were not, charged to this corporation on these books are 
set forth in the bill. The corporation, after repeated demands, 
refuses to permit the appellant to examine its account books, or 
to furnish him with any statement of the account between it and 
the partnership. The prayer of the bill is for a true account be- 
tween the appellant, as surviving member of this partnership, and 
the corporation, for the recovery of the balance that shall be found 
due, and for other relief. To this bill a demurrer was interposed. 
The court below sustained the demurrer, and dismissed the bill. 

In support of this decree counsel for appellee relies upon the legis- 
lative declaration of the judiciary act of 1780, that "suits in equity 
shall not be sustained in either of the courts of the United States 
in any case where a plain, adequate and complete remedy may be 
had at law" (Rev. St § 723), and upon such cases as Hipp v. Babin, 
19 How. 271; Root v. Railway Co., 105 U. S. 189, 212; Parkersburg 
v. Brown, 106 U. S. 487, 500, 1 Sup. Ct 442; Buzard v. Houston, 
119 U. S. 347^ 7 Sup. Ct. 249; and Whitehead y. Shattuck, 138 U. S. 
146, 11 Sup. Ct 276, — which reiterate and rest upon that well-set- 
tled rule. None of these cases, however, involve a complicated 
mutual running account. In each of them the remedy at law was 
adequate and complete. But how can the appellant in this case 
obtain a correct and adequate accounting between this partnership 
and corporation in an action at law? In such an action for the 
balance due on this account the national courts have no power to 
order a reference to take and state the account, but the entire case 
must be tried to the jury. According to this bill there is here a 
mutual running account that extends over a period of more than 
six years; it involves more than 500 items; it has been compli- 
cated and confused by the fraudulent entries and omissions of a 
faithless trustee; and, in our opinion, it would be next to impossi- 
ble for a jury to carefully examine this account and reach a just 
result That can only be done by a reference to a master or a 
hearing before a chancellor in the method peculiar to a court of 
equity. In Kirby v. Railroad Co., 120 U. S. 130, 134, 7 Sup. Ct. 
430, a case involving an account aggregating about $350,000, and 
running for a period of less than 10 months, Mr. Justice Harlan, in 
delivering the opinion- of the supreme court, said: 

"The case made by the plaintiff is cloarly one of which a court of equity 
may take cognizance. The complicated nature of the accounts between the 
parties constitutes itself a sufficient ground for going into equity. It would 
have been difficult, if not Impossible, for a jury to unravel the numerous 
transactions involved In the settlements between the parties, and reach a sat- 
isfactory conclusion as to the amount of drawbacks to which Alexander & 
Co. were entitled on each settlement 1 Story, Eq. Jur. § 451. Justice could 
not be done except by employing the methods peculiar to courts of equity." 

To deprive a court of equity of jurisdiction, the remedy at law 
must be plain and adequate, — "as practical and efficient to the ends 
of justice and its prompt administration as the remedy in equity." 
Bovce's Ex'rs v. Grundy, 3 Pet. 210, 215; Oelrichs v. Spain, 15 Wall. 
211, 228; Preteca v. Land-Grant Co., 4 U. S. App. 327, 330; 1 C. C. 
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A. 607, 50 Fed. 674; Poltz v. Railway Co., 8 C. C. A. 635, 641, 60 
Fed. 316, 322. An action at law in a federal court does not fur- 
nish such an adequate and efficient remedy for the examination of 
a long, confused, and complicated mutual account like that disclosed 
in this bill. The decree below must be reversed, and the cause re- 
manded for further proceedings not inconsistent with this opinion; 
and it is so ordered. 



PUTNEY et al. v. WHITMIRB et aL 

(Circuit Court D. South Carolina. March 15, 1805.) 

L CnicuiT Cotrirrs— Jurisdiction— Amount in Controversy— Creditors' Bill. 

A creditors' bill cannot be maintained, in the United States circuit court, 

by several complainants, each holding a separate and independent demand 

against tbe debtor less than $2,000 In amount, though the aggregate of 

all the complainants' demands exceeds $2,000. 

2» Equity Practice— Supplemental Bill. 

A defective original bill, which affords no ground for proceeding upon 
It, cannot be sustained by filing a supplemental bill, founded upon mat- 
ters taking place after the filing of the original bill. 
8. Creditors' Bill— Necessity op Judgment. 

One who claims to be a creditor of a defendant, but whose claim has 
not been reduced to judgment, and who has no lien and claims under no 
trust, cannot maintain a creditors' bill or a bill to set aside deeds alleged 
to be fraudulent. 

This was a bill in equity by Stephen Putney & Co. and others 
against Bartow T. Whitmire and others to set aside certain mort- 
gages as fraudulent, and for other relief. Each of the individual 
claims of the creditors was less than $2,000, and none of them had 
been reduced to judgment. A supplemental bill was filed, alleging 
an assignment by certain of the complainants in the original bill to 
their co-complainants of all their claims, thus increasing the claim 
of said complainants to a sum much greater than the jurisdictional 
amount. The defendants demurred on the ground that the court 
had no jurisdiction of the original bill; that the filing of the supple- 
mental bill could not affect the jurisdiction, and that the creditors, 
having failed to obtain judgment on their claims, could not main- 
tain their bill in this court. 

Perry & Hey ward and Haynsworth & Parker, for complainants. 
Cothran, Wells, Ansel & Cothran, for defendants. 

SIMONTON, Circuit Judge. This is a creditors' bill, seeking to 
set aside certain mortgages of a stock of goods executed by the 
defendant Whitmire to his sister and brother. It is charged that 
the mortgages themselves are void because intended to delay, hin- 
der, and defeat creditors; and that they are in effect aa assignment 
with preference, and so void under the statute law of South Caro- 
lina. The complainants are merchants, each of whom sold and 
delivered goods to Whitmire, and hold his notes given to them 
severally, and open accounts due to them severally by him. These 
are set out in detail. None of the plaintiffs, when the bill was filed, 
v.66p.no.4 — 25 
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held in their own right a demand against Whitmire equal to f 2,000, 
and none of them, either at that time or since then, have reduced 
their claim to judgment. The prayer of the bill is for an injunction 
against the enforcement of the mortgages; that they be declared null 
and void; that a receiver be appointed to take charge of the chattels 
covered by them; that creditors of Whitmire be enjoined from en- 
forcing their claims except in this suit; and that complainants 
may have judgment against the defendant Whitmire for their re- 
spective demands, as hereinbefore set out; and for general relief. 
This bill was filed on 16th July, 1894, and on the same day a rule 
was issued against the defendants to show cause, on 23d July there- 
after, why the prayer of the bill as to injunction and receiver be 
not granted. The defendants made return to the rule on 7th 
August On 6th August, complainants filed a supplemental bill, in 
which it was alleged that Carhart & Bro., complainants in the orig- 
inal bill, had assigned all their claims against the defendant Whit- 
mire to their co-complainants, Stephen Putney & Co., and that in 
this way and otherwise the claim of said Putney & Co. against said 
defendant was largely in excess of f 2,000, besides interest and costs. 
On 6th September the defendants filed a demurrer to the bill main- 
taining these points: That in the original bill none of the com- 
plainants show themselves within the jurisdiction of the court; that 
they cannot proceed in this court, not having established their sev- 
eral claims at law; that, if the court had no jurisdiction over the 
original bill, the supplemental bill could not cure this defect. (2) 
That a bill will not lie in this court to set aside fraudulent deeds in 
behalf of creditors whose claims have not been established at law. 

Have the complainants in the original bill, their several claims 
being each below $2,000, a standing in this court? Each complain- 
ant is a merchant. Their debtor is also a merchant. Their con- 
tracts with him were several contracts, having no connection with 
or relation to each other. Each claim stands upon its own merits. 
None of them has any lien upon, and no special property, legal or 
equitable, in, the property of their debtor. The interest of each 
is separate, and his contract is separate. Some may succeed, and 
some may fail, in establishing their debt The success or failure 
of one will not affect the other. The first requisite is the estab- 
lishment of the claim. Under these circumstances, the rule is that 
each complainant must himself be competent to sue. The best 
illustration of this is in the case of Shields v. Thomas, 17 How. 4. 
In that case distributees filed a bill against an administrator of an 
estate exceeding $2,000 in value. Each distributive share was less 
than the jurisdictional amount Their aggregate exceeded it. A 
motion to dismiss was made and refused. The matter in contro- 
versy was the amount of the liability of the administrator. "All 
the distributees claimed under one and the same title. They had 
a common and undivided interest in the claim, and it was perfectly 
immaterial to the administrator appellant how it was to be shared 
among them. He had no controversy with either of them on that 
point, and, if there was any difficulty as to the proportions in which 
they were to share, the dispute was among themselves, and not 
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with him. w The court in this case differentiate it from Oliver' v. 
Alexander, 6 Pet. 143, a suit for seamen's wages. "Although the 
crew are allowed by law, for the sake of convenience, and to save 
costs, to join in a suit for wages, yet the right of each seaman is 
separate and distinct from his associates. His contract is separate, 
and his recovery does not depend upon the recovery of others, but 
rests altogether on its own evidence and merits. ,, In Stewart v. 
Dunham, 115 U. S. 61, 5 Sup. Ct. 1163, a creditor bill to set aside 
a fraudulent assignment, it was held that the claims of the cred- 
itors could not be united so as to maintain the jurisdiction of the 
supreme court, for the reason that the decrees in their favor are 
several, and the amounts to be paid to them, respectively, do not 
exceed f 5,000. 

In the case at bar, if complainants succeed, the decree in favor of 
each must be several, and the amount paid to each cannot exceed 
$2,000. The same principle is laid down in Rich v. Lambert, 12 
How. 347; Seaver v. Bigelow, 5 Wall. 208; Ex parte Baltimore & 
O. R. Co., 106 U. S. 5, 1 Sup. Ct. 35, with other cases in the same 
volume; Schwed v. Smith, 106 U. S. 188, 1 Sup. Ct. 221; Trust Co. v. 
Waterman, 106 U. S. 265, 1 Sup. Ct. 131; Adams v. Crittenden, 106 
U. S. 576, 1 Sup. Ct. 92. It must be noted that in this case there is- 
no trust fund, or, indeed, any fund, to be administered. Whitmire 
holds in his own right a stock of goods. He has given mortgages cov- 
ering a part of them, but he remains in possession. The case is not 
within Handley v. Stutz, 137 U. S. 369, 11 Sup. Ct. 117. A distinc- 
tion has been sought between cases in which the jurisdiction of this 
court is in question and cases in which jurisdiction for the purposes 
of appeal to the supreme court is sought. But in Walter v. Railroad 
Co., 147 U. S. 373, 13 Sup. Ct. 348, the rule is made applicable to both 
instances: 

, "It is well settled in this court that when two or more plaintiffs, having 
several interests, unite for the convenience of litigation In a single suit, it can 
only be sustained in the court of original jurisdiction or on appeal to this 
court as to those whose claims exceed the jurisdictional amount" 

The learned counsel for complainants also maintain that the 
matter in controversy is the amount fraudulently mortgaged. But 
as to each complainant the amount in controversy is his own claim. 
He has no part or lot in the claim of any one else; and the question 
to be decided is, has he locus standi in this court? See Stewart v. 
Dunham, supra. In Chapman v. Handley, 151 U. S. 445, 14 Sup. Ct. 
386, a question arose as to the right of certain persons to share in 
an estate as distributees. The estate was valued at $25,000. The 
court refused to unite all the interests claimed by distributees, and 
so sustain the jurisdiction, saying: 

'These claims of distributees are several, and not joint, and a joint applica- 
tion for distribution can only result in judgments in severalty. * * * It is 
the distinct and separate share of each distributee that is involved in the 
proceeding; and although, in this instance, if the children of the plural wife 
had been admitted to share, they would have obtained, and an amount in 
excess of $5,000 would have been withdrawn from the other children, the gain 
on the one side and the diminution on the other would have been proportion- 
ate as to each, and not in the aggregate as to all." 
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It is not possible to resist the result of these authorities. This 
objection to the jurisdiction must be sustained. 

Has it been cured by the supplemental bill? The rule is that if 
an original bill is defective, and there is no ground for proceeding 
upon it, it cannot be sustained by filing a supplemental bill founded 
upon matters which have subsequently taken place. 2 Daniell, Ch. 
Prac. (Perkins' Ed.) p. 1595, note; Candler v. Pettit, 1 Paige, 168; 
Bernard v. Toplita, 160 Mass. 162, 35 N. E. 673. 

The next ground of demurrer is that the complainants are cred- 
itors at large, and have no judgment at law. There is no trust 
set up or existing. None of them have any lien. Each claim is 
based on a contract suable at law. None of them has an admission 
of his claim. Each claims to be a creditor. The gist and essence 
of his case is that he is a creditor. The first step he must take is 
to establish this fact. A court of equity cannot do this. Under 
article 7 of the amendments of the constitution of the United States, 
the defendant Whitmire is entitled to the verdict of a jury on this 
point. Scott v. Neely, 140 U. S. 106, 11 Sup. Ct. 712. There is an 
unbroken current of decisions of the supreme court of the United 
States holding that an open creditor having no lien, and claiming 
under no trust, cannot obtain the aid of a court of equity in setting 
aside the deed of his debtor, alleged to be fraudulent, if this fact 
be brought to the attention of the court. Adler v. Fenton, 24 
How. 407. Nor can this be effected by a creditors' bill. Smith v. 
Kailroad Co., 99 U. S. 398; Cates v. Allen, 149 U. S. 451, 13 Sup. Ct 
883, 977; Hollins v. Iron Co., 150 U. S. 379, 14 Sup. Ct 127. So, 
also, the circuit court of appeals, as in Atlanta, etc., R. Co. v. West- 
ern, etc., Ry. Co., 1 C. C. A. 676, 50 Fed. 790, 2 U. S. App. 227. The 
cases relied upon by complainants can easily be distinguished. 
Case v. Beauregard, 101 U. S. 691, is one of them. This case had 
been before the court in 99 U. S. 119. The complainant had no judg- 
ment at law, but he sought relief by working out in his favor the 
equity between copartners, his debtors. The court held that as he 
had no specific lien on the property, and there being no trust which 
a court of equity can enforce, his bill could not be sustained. He 
then obtained a judgment at law, and filed a new bill, which came 
up in 101 U. S. The court held that the first decision was res 
judicata, and all that is said goes to sustain the jurisdiction in that 
first case, — a jurisdiction maintained without previous judgment at 
law, maintained clearly because complainant sought to support a 
trust which he claimed. So, also, in Oelrichs v. Spain, 15 Wall. 228, 
there was an element of trust. See Talley v. Curtain, 4 C. C. A. 
177, 54 Fed. 43; Hollins v. Iron Co., supra. The demurrers are 
sustained, and the bill dismissed for want of jurisdiction, each party 
to pay his own costs. Mayor v. Cooper, 6 Wall. 247. 
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FENWIOK HALL CO. v. TOWN OF OLD SAYBROOK. 

(Circuit Court, D. Connecticut March 12, 1895.) 
No. 826. 

L Injunction— Dissolution of Restraining Order— Bill for Discovert. * 
A mere temporary restraining order, granted ex parte, may be dissolved 
on motion before answer filed, even where the bill is one for discovery or 
disclosure; and, even if the rule were otherwise, it would not apply, where 
the motion to dissolve admits the truth of the allegations as to which 
discovery is asked, and where the matters sought to be disclosed would 
not be material to the triai. 

& Federal Courts— Enjoining Proceedings in State Courts. 

The statute forbidding federal courts to enjoin proceedings in state 
courts (Uev. St. § 720) applies to a case in which it is sought to enjoin a 
town from levying upon and selling property for the purpose of collecting 
an assessment of benefits for the layout of a highway, which assessment 
the state court, pursuant to the state statutes, has ordered to be collected 
in the manner pursued in the collection of the town taxes; and it is imma- 
terial that the town proposes, as alleged, to use the money for an unlawful 
purpose. 

This was a bill by the Fenwick Hall Company against the town 
of Old Saybrook for injunction and discovery. 

Seymour & Knapp, for complainant 
Lewis E. Stanton, for defendant. 

TOWNSEND, District Judge. Motion to set aside an order 
granted ex parte, restraining the defendant from levying on and 
selling a certain hotel belonging to the orator. The material facts 
are as follows: William L. Matson and others, having brought 
an application to the superior court for Middlesex county, in this 
state, for the layout of a highway, obtained judgment therefor 
against the orator and defendant herein, and an order for the assess- 
ment of benefits, and for the collection of the same, including the 
sum of f5,872.10, against the orator herein. Said order directed 
that said assessments be collected, and said collection be enforced, 
in the same manner as in the case of collection of town taxes. 
This is the method of collection provided also by statute in such 
cases. The defendant claims that this court has no jurisdiction 
to stay these proceedings, under section 720 of the Kevised Stat- 
utes of the United States, which is as follows: 

"The writ of injunction shall not be granted by any court of the United 
States to stay proceedings in any court of a state, except in cases where such 
injunction may be authorized by any law relating to proceedings in bank- 
ruptcy." 

The orator resists the motion. The preliminary objection made 
is that courts will refuse to dissolve an injunction, granted on a 
bill for discovery or disclosure, until after answer. I do not un- 
derstand that the practice under said alleged rule prevents the 
court from inquiring into the merits of the action, especially in a 
case where a mere temporary restraining order has been granted 
ex parte, and without any such previous opportunity. Such order 
merely suspends proceedings until the court can have an opportu- 
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nity to inquire as to whether any injunction should be granted. 
Where a want of equity appears on the face of the bill, the court 
•will set aside an injunction upon motion, at any time. 1 Post 
Fed. Prac. 385. But even if it be assumed that the rule is as 
claimed, and that it is applicable to a mere restraining order, it 
would not apply where the motion to set aside the order admits 
the truth of the allegations as to which discovery is asked, and 
where the matters sought to be discovered would not be material 
at the trial. White v. Steinwacks, 19 Ves. 83. 

It is next suggested that said statute is not applicable in cases 
where there can be no clash of authority between the state and 
federal courts. In this case, however, it appears that the state 
court has ordered that the work should be done on or before a cer- 
tain date. It is no answer to say, in this proceeding, that said or- 
der was beyond the jurisdiction of said court The effect of a per- 
manent injunction, if granted, would be to forbid the defendant 
town doing the act which the state court has expressly ordered it 
to do, and would bring about the very result which it was the ob- 
ject of the statute to prevent The chief argument in opposition to 
the motion is based upon the claim "that under the guise of laying 
out and constructing a highway, which is of public convenience 
and necessity, the defendant, the town of Old Saybrook, is in fact 
endeavoring to collect an assessment of benefits, so called, not for 
the layout or construction of said highway, but for the purpose of 
depositing the money thus collected in a savings bank, that the 
principal and interest may be applied at some future date, not to 
the construction, but to tie repair and maintenance, and possible 
reconstruction, of this highway. This is, in effect, an argument 
that this court should enjoin the defendant from obeying the order 
of the state court, because it proposes, after having obeyed it, to do 
some illegal act. This is not a matter with which this court is 
concerned, or over which it has jurisdiction. A consideration 
of the various matters presented in the brief of counsel for the 
orator has failed to show that there is any sufficient ground to 
support a denial of the motion or to authorize the grant of an 
injunction. The judgment of the court which first acquired ju- 
risdiction of the cause is binding upon this court, and the 
rights acquired thereunder cannot be affected by proceedings 
in another suit by one of the parties in the former cau*e. Such 
jurisdiction continues until the judgment is satisfied. 1 Fost 
Fed. Prac. 347 et seq. In these circumstances, there being no fed- 
eral question involved, the granting of an injunction would be in 
direct violation of the prohibition of the statute. The rule in such 
cases, and the reasons therefor, are fully discussed in the follow- 
ing cases: Hemsley v. Myers, 45 Fed. 283, 289; Covell v. Hey- 
man, 111 U. S. 176, 4 Sup. Ct 355; Bank v. Hazard, 49 Fed. 293.. 
The motion to set aside the restraining order is granted. 
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MASON et aL v. PEWABIC MIN. CO. et al. 

(Circuit Court of Appeals, Sixth Circuit December 4, 1894.) 

Nos. 167-170 and 182-190. 

1, corpobations — dissolution — disposition op assets — employment op 
Counsel. 

The charter of the P. Co. expired in 1883. The business of the company 
was continued for about a year, and a stockholders' meeting was then 
held, at which an attempt was made to organize a new corporation to con- 
tinue the business, taking the property of the P. Co. at a valuation of $50,- 
000, issuing stock to the shareholders of the P. Co., share for share, or 
paying a proportionate part of $50,000 to any shareholders who did not 
accept stock. This plan was agreed to by a large majority of the share- 
holders, but was rejected by the rest, who brought suit against the old 
and the new corporations and the directors, who were the same in both, 
claiming the right to have the property of the P. Co. sold, Its debts paid, 
and the surplus distributed among the shareholders, and claiming also an 
account from the directors of their receipts and disbursements in conduct- 
ing the business of the company, after the expiration of the charter. This 
suit was strenuously defended through a long series of proceedings, but 
resulted in a decree in favor of the complainants, as prayed in the bill, 
and a sale of the property of the P. Co. for $710,000. The counsel engaged 
in the defense applied for payment out of this fund. Held, that the suit 
involved only a controversy between the stockholders of the P. Co. as to 
their rights in Its assets, and did not involve the corporate interests of the 
company, and that the directors were not authorized to use the corporate 
assets or credit in employing counsel to represent the contention of the 
majority stockholders and further their interests, nor were the counsel so 
employed entitled to be paid out of the proceeds of the sale, but must look 
to the interests which they really represented. 

8. Same— Compensation op Officers. 

Held, further, that the president of the P. Co., who, before the dissolu- 
tion of the company, had received no salary, and who was one of the di- 
rectors who shared in and promoted the plan of the majority stockholders, 
was not entitled to any payment for his services as president after the 
dissolution. 

8. Same— Liability for Borrowed Money. 

Held, further, that the liability of the P. Co. for money borrowed after its 
dissolution depended upon the existence of a necessity for the loan for the 
purpose of closing up the business of the company, and that a claim as- 
serted against the fund for money loaned by a company which appeared 
to have used the property of the P. Co. between Its dissolution and the 
sale, and to have been under the management of the same persons who 
were in control of the P. Co., could only be allowed after a probing of the 
accounts of the two companies, and to the extent of the balance due to 
such company for money actually loaned the P. Co. for necessary and prop- 
er purposes. 

Appeal from the Circuit Court of the United States for the West- 
ern District of Michigan. 

This was a suit by Thomas H. Mason and others against the 
Pewabic Mining Company and its directors to obtain a sale of the 
property of that company and an accounting. Cahill & Ostrander, 
C. E. Hellier, F. A. Baker, J. Lewis Stackpole, B. M. Morse, T. H. 
Talbot, D. L. Demmon, T. H. Perkins, and the Franklin Mining Com- 
pany all presented claims before the master in the cause, for coun- 
sel fees, salaries, and moneys loaned, all of which claims were dis- 
allowed by the master. The circuit court entered a decree con- 
firming the master's report The claimants appeal. 
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The Pewabic Mining Company was a Michigan corporation, whose corpo- 
rate life expired in April, 1883. Its capital stock was divided iiito 4O,uO0 
shares, of $25 each. It owned a large and valuable body of land immedi- 
ately on the famous Pewabic copper lode, and actively prosecuted the busi- 
ness of copper mining during the period of itu charter life, and was still regu- 
larly engaged in extensive operations at the t'me this litigation began (March 
31, 1884), notwithstanding the expiration of iis charter nearly a year before. 
At an annual stockholders' meeting in March, 1884, an attempt was made to 
organize another corporation, called the Pewabic Copper Company, to which 
a majority of the stockholders resolved that the assets of the old corporation 
should be transferred, at a fixed valuation of $50,000. This plan of organiz- 
ation contemplated that the stockholders in the old company should beeoino 
stockholders in the new for an equivalent amount of the old stock, or, if they 
did not elect to do this, then they were to receive in cash their proper portion 
of the assets as of the valuation of f 50,000. Upon the vote of shares this 
plan was adopted and approved, the vote standing 27,911) in favor of to 6,754 
against it, and a transfer of the assets and property of the old company was 
directed to be made by the officers of the defunct company. The minority 
were wholly unwilling to agree to this arrangement, as desired by the ma- 
jority. They were neither willing to continue their capital In the new cor- 
poration, nor to accept a pro rata upon a valuation of $50,000. They insisted 
and demanded that there should be a public sale of all the property of the 
corporation; that its debts should be paid; and that the surplus should be 
distributed pro rata among all the shareholders. Deeming this to be their 
legal right, three shareholders, to wit, Thomas U. Mason, William Hart Smith, 
and Sullivan Ballou, tiled their bill in this case, making defendants the old 
corporation, the Pewabic Mining Company, and the new corporation, the Pe- 
wabic Copper Company, and the officers and directors of the old as well as 
the new company, who were the same persons. The object of the bill was 
to prevent the proposed transfer and sale of the property and assets of the 
Pewabic Mining Company to the Pewabic Copper Company, and to obtain 
a public sale of all the property of the Pewabic Mining Company, for pay- 
ment of debts and ratable distribution among all shareholders. The bill also 
alleged that the regular business of mining had been carried on by the offi- 
cers and directors of the old company, notwithstanding the expiration of its 
corporate life, and prayed that they should be required to account for all 
receipts and expenditures in carrying on the business of the company after 
corporate dissolution. Such proceedings were had under the original bill as 
resulted in a decree in accordance with the contention of the minority com- 
plainants. 

The circuit court held: (1) That the minority shareholders could not be co- 
erced by a majority into an election between taking shares in the Pewabic 
Copper Company in lieu of their shares in the Pewabic Mining Company, and 
receiving in cash a pro rata share of the assets, upon an arbitrary valuation 
of $50,000. , (2) That court held that, upon the dissolution of the corporation 
by expiration of its charter life, the shareholders were entitled to have a pub- 
lic sale of all the property of the corporation, and a distribution of the pro- 
ceeds of such sale, after payment of the corporate debts. (3) That the com- 
plainants were not entitled to an accounting with the old board of directors 
of the Pewabic Mining Company, on account of the continuance of the gen- 
eral corporate business of said company after expiration of its charter. Ma- 
son v. Mining Co., 25 Fed. 882. There was an appeal to the supreme court 
by both the complainants and defendants, the complainants appealing from so 
much of the decree as denied an accounting with the Pewabic directors. 
The decree of the circuit court was confirmed in so far as it had been ap- 
pealed from by the defendants, but was reversed in so far as the complain- 
ants had been denied an accounting with the officers and directors. Mason v. 
Mining Co., 133 U. S. 50, 10 Sup. Ct. 224. The case was remanded to the 
circuit court, with directions that a special master should be appointed, that 
an account of the assets and indebtedness of the Pewabic Company should 
be stated, and that an accounting should be had before said master with the 
officers and directors of the Pewabic Mining Company as to the business con- 
ducted by them after the expiration of the Pewabic charter, and with direc- 
tions that the property should be sold at public sale, for the purpose of pay- 
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ing debts and distribution of the surplus assets among the shareholders. In 
May, 1890, a decree was entered in the circuit court upon the mandate of the 
supreme court, referring the cause to the Honorable Peter- White, as special 
master, for an account of the debts and assets, and for an accounting with 
the officers and directors of the Pewabic Mining Company. The special mas- 
ter reported to the court that all of the indebtedness of the Pewabic Mining 
Company, which was In existence at the time this litigation was begun, in 
1884, had been settled and paid. He reported that a number of claims which 
had arisen pending the litigation, for money borrowed and expended by the 
defendants, and for professional services claimed to have been rendered to the 
defendant company in and about the pending litigation, had been filed. He 
reported that the gruss amount of the claims thus filed somewhat exceeded 
$80,000. He also reported that the time was exceedingly propitious for a 
sale of the property, and recommended that a sale should be ordered at once, 
without waiting to ascertain the amount and validity of the claims thus as- 
serted against the assets. This report was confirmed in so far as provision- 
ally to establish an upset price at the sale which was by the same decree 
ordered to be made after due and extensive advertisement. Twice there- 
after, upon application of the defendants, the sale was postponed. But fiaally, 
upon the 24th day of January, 1891, the property was exposed to public sale, 
for cash, and reported as sold to complainants, Mason and Smith, for the 
price of $710,000. Some effort was made to prevent a confirmation of this 
sale, and to have the biddings reopened. The circuit court upon considera- 
tion of all the circumstances, declined to reopen the bidding, and confirmed 
the report of the sale. From this decree the defendants again appealed to 
the supreme court of the United States, where, upon full argument, the de- 
crees of the court ordering and confirming the sale were in all particulars 
affirmed. Mining Co. v. Mason, 145 U. S. 349, 12 Sup. Ct. 887; Marcus v. 
Mason, Id. Subsequently the special master, according to previous direction 
of the court, made report upon the various claims asserted against the Pewabic 
Mining Company, or the proceeds of the sale of the property of that company, 
in the hands of the master. That report was in all respects confirmed, over 
exceptions interposed by nine different interveners, whose claims were liti- 
gated. Each of these alleged creditors of the Pewabic Mining Company as- 
signed error upon the decree of the court, and prayed and was allowed a sep- 
arate appeal. These nine appeals involve in many respects identical questions, 
which have been heard and will be decided together. At the same term of the 
court at which the report of the special master upon these intervening claims 
was confirmed, four of the interveners filed petitions. These four petitions 
were interposed, respectively, by J. Lewis Stackpole, Robert M. Morse, Charles 
£. Hellier, and Co bill & Ostrander, asking an allowance, out of the funds 
arising from the sale, for the same professional services covered by their 
claims filed with the special master, and adversely reported. The circuit 
court, after confirming the master's report, disallowed and dismissed the peti- 
tions aforesaid. The petitioners, In addition to their appeal from the decree 
confirming the master's report, were allowed appeals from the decree dis- 
missing their respective petitions. These four last mentioned appeals were 
heard along with the appeals from the decree confirming the report of the 
special master. 

Gahill & Ostrander, in pro. per., and Fred. A. Baker, in pro. per., 
for appellants. 

Dickinson, Thurber & Stevenson (Don M. Dickinson and Alfred 
Russell, of counsel), Thomas H. Talbot, in pro. per., Daniel L. Dem- 
mon, in pro. per., and Thomas n. Perkins, in pro. per., for appellees. 

Before TAFT and LURTON, Circuit Judges, and RICKS, District 
Judge. 

LURTON, Circuit Judge, after stating the facts, delivered the 
opinion of the court 
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The appeals of Thomas H. Talbot, Cahill & Ostrander, Fred. A- 
Baker, J. Lewis Stackpole, Charles E. Hellier, and Robert M. 
Morse involve the liability of the Pewabic Mining Company, or of 
the fund in court arising from a sale of its assets, for professional 
services rendered to that company or to the fund since this litiga- 
tion arose. The facts applicable to each appeal are the same, and 
what we might say as to one would be equally pertinent as to all, 
except in so far as the services rendered by Mr. Talbot began at an 
earlier date in the history of this litigation than those of his subse- 
quent associates. The six appellants above mentioned are gentle- 
men of the legal profession, and have during the pendency of this 
very protracted litigation rendered valuable professional services 
in this case to those litigants named in the original bill as defend- 
ants. The defendants named therein were the Pewabic Mining 
Company, a corporation created under the law of Michigan, whose 
charier life had expired nearly a year before this suit was insti- 
tuted; the Pewabic Copper Company, a corporation of the state of 
Michigan, organized in 1884, and being the same corporation to 
which the officers and directors of the Pewabic Mining Company 
purposed conveying all the property and effects of that company, in 
pursuance of the stockholders' resolution heretofore mentioned. 
The other defendants were Johnson Vivion, Henry Billings, Thomas 
H. Perkins, A. B. Butterick, and D. L. Demmon, all being officers 
and directors of both the old and new corporations. 

The principal contention of appellants is that their services were 
rendered upon an express employment by the Pewabic Mining Com- 
pany, and that these services were rendered in good faith and with 
diligence, in the proper interests of that corporation and the gen- 
eral body of shareholders. They insist that, notwithstanding the 
expiration of the charter life of that company, under the statutes of 
Michigan the corporate life was continued for the purpose of wind- 
ing up its affairs and disposing of its property; and that the author- 
ity thus conferred extended not only during the period of three 
years mentioned in the statute, but for the entire time that any 
litigation begun during that time should continue; and that, under 
the statutory powers conferred by the Michigan act, the officers 
and directors of the defunct corporation had power to bind and 
obligate that company for all professional services deemed by them 
reasonably necessary. 

The constitution of Michigan prohibits the granting of any char- 
ter to a corporation, of the class to which the Pewabic Mining Com- 
pany belonged, for a period longer than 30 years. Any legislation 
authorizing an extension of the original corporate life and corporate 
powers for a period beyond 30 years would obviously be ineffective, 
as prohibited by the constitution. Attorney General v. Perkins, 73 
Mich. 303, 41 N. W. 426. At the common law, when the corporate 
life was terminated, by limitation, forfeiture, or otherwise, the 
corporation ceased to exist in legal contemplation for any purpose 
whatever. No suit could be maintained in its name or against it, 
and pending suits abated as in the case of the death of a natural 
person. Bank v. Colby, 21 Wall. 615. But this common-law ex- 
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tingiiishment of remedies, and the common-law consequences, such 
as reverter and escheat, were obviated by courts of equity, which 
regarded the corporation as a mere trustee, the creditors and stock- 
holders being the cestui que trust. The death of the trustee was 
not allowed to defeat the trust nor to destroy the rights of the ben- 
eficiaries. In business corporations the capital is contributed by 
the stockholders, and they are justly entitled to be regarded as the 
equitable owners of the corporate assets, after payment of corporate 
debts, and their relations inter sese are to be regarded as analogous 
to the relations of partners. Equity, therefore, by reason of the 
flexibility of its remedies, was able to obviate the harsh common- 
law consequences of dissolution, such as reverter and escheat, by 
administering the assets as a trust This doctrine, so well known 
now to students of equity, is elaborately considered in the opinion 
of Justice CampbelK i.** Bacon v. Robertson, 18 How. 480. In 
most, if not in all, of %h>f states of the Union, statutes of like tenor to 
that of Michigan havfc.been passed continuing the corporate life 
pro hac vice, for thepftorpose of enabling the corporation to wind 
up its affairs and cdtoffeftj its assets into money for payment of 
debts and distribution of 'ajrplus among stockholders. These stat- 
utes are embodiment^ of »fquitable doctrines, and afford legal rem- 
edy where before there^as none. Mor. Pub. Corp. §§ 1036, 1037. 
The Michigan statute operated only to continue corporate capacity 
that suits might be "prosecuted by or against it, that its business 
might be wound up in an orderly way, its corporate property dis- 
posed of, and distribution made among the stockholders after pay- 
ment of debts. That the purpose of the statute was purely admin- 
istrative is made positive by the express limitation conveyed in the 
concluding words: "But not for the purpose of continuing the 
business for which such corporations have been or may be estab- 
lished^ 1 How. Ann. St §§ 4025-4867. 

The question now to be adjudged is as to whether the directors 
thus holding over as trustees, for the purpose of winding up this 
corporation, were authorized, under the issues involved in this liti- 
gation, to charge the assets of the dissolved corporation with the 
expense of defending the suit instituted and conducted by com- 
plainants. It is most obvious, when we read this Michigan statute 
in the light of the common law, that the powers preserved to the 
managing officers of this defunct corporation w r ere only such as 
were reasonably necessary in closing out and winding up the cor- 
porate affairs. Did the controversy presented by this litigation 
involve the corporate interests of the Pewabic Company? A year 
after the charter of that company'had expired by its own limitation, 
we find the stockholders assembled in due and regular course, on 
call issued by the directors, of which all proper notice had been 
given. A large majority of the stockholders wished to continue 
their capital in a new corporate organization, to which should be 
conveyed all the property and assets of the defunct company. 
Their scheme involved the issuance of stock in the new corporation 
for a like amount of shares in the old, and the assumption by the 
new entity of the debts of the old. If this scheme had been accept- 
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able to all of the stockholders, there would have been no legal 
difficulty in carrying it out. But just here was the difficulty. All 
were not willing to continue their capital in further prosecution of 
an enterprise wich had been for some years unremunerative and 
was wholly speculative. To meet this difficulty, the scheme of the 
majority placed a valuation of ? 50,000 upon the entire assets of the 
old company, and gave to each shareholder the election to take 
share for share in the old, or to* receive a ratable part of $50,000 in 
full extinguishment of his interest in the surplus of the assets of 
the old corporation. The vote in favor of this disposition of the 
corporate property was carried by a majority exceeding two-thirds. 
The president and secretary were empowered to make the neces- 
sary conveyance to the new organization. Against this action, a 
minority, holding 5,000 shares, protested, ai^d demanded that the 
property should be publicly sold, for casftj after full notice, and 
insisted upon this, as the legal right of a^^: stockholder unwilling 
to assent to the proposed disposition. The protest was unavailing, 
and the minority filed this bill for th* !l puijpose of preventing the 
proposed disposition of the corporate p^epftrty, and to procure a 
public sale thereof. They also sought, .-t* , fcave the directors ac- 
count for their receipts and expenditure%3ba the continuance of the 
regular business of the corporation affeifr expiration of charter. 
Thus was presented a controversy between stockholders, as to the 
relative rights of the majority over the minority in regard to the 
disposition of the assets of a dissolved corporation. The defunct 
company had no concern as a corporation in the question thus pre- 
sented. * It was not a question of the continuity of the old cor- 
porate life. That was dead beyond, resurrection. The plan of 
the majority involved a new corporation altogether, and a convey- 
ance of the property of the old to the new. The power which the 
majority claimed in regard to the disposition of the assets of the 
Void company was unsustainable in law or justice. t The demand of 
the minority was the clear law of the case. This was so ruled by 
the circuit court, and, upon appeal to the supreme court, was fully 
sustained. Mason v. Mining Co., 25 Fed. 882; Id. 133 U. S. 50, 10 
Sup. Ct. 224. These opinions established that, in the absence of 
an agreement to the contrary, each stockholder had a right to have 
the corporate property converted into money, by public sale, whether 
sale was necessary for the payment of debts or not, and that no 
majority of stockholders, however large, could compel a share- 
holder in a dissolved corporation to hazard his interest in a new 
corporation, or accept a valuation arbitrarily fixed by that majority. 
To this litigation the old corporation was a formal party. It had 
as a corporation no concern in such a contest between disagreeing 
stockholders. That it was a litigation between adverse parties of 
stockholders is clearly stated by Mr. Justice Brewer in delivering 
the opinion in the second appeal, who said: 

•'In 1883 the Pewabic Mining Company ceased to exist Its. property then 
belonged to the different stockholders, as tenants In common. They could not 
agree among themselves. The minority appealed to the courts, and there the 
litigation was carried on for years; the minority insisting upon a sale, the 
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majority upon the transfer of the property to a new corporation. At the end 
of six years the controversy was finally determined by this court; and in 
January, 1890, a decree of the circuit court directing a sale was affirmed/' 
Mining Co. v. Mason, 145 U. S. 356, 12 Sup. Ct. 887. 

It seems most obvious that the other defendants, who were share- 
holders acting with the majority and officers and directors endeav- 
oring to obtain judicial sanction for the plan of the majority, were 
not, by the power conferred upon them by the Michigan statute, 
authorized to use the corporate assets or credit in employing coun* 
sel to represent the contention maintained by the majority share- 
holders. This disposes of so much of Mr. Talbot's claim as rests 
upon services rendered in this cause prior to the mandate of the 
supreme court upon the first appeal, and for services in the quo 
warranto proceedings reported in Attorney General v. Perkins, 73 
Mich. 303, 41 N. W. 426. 

The major part of Mr. Talbot's claim is for services rendered 
after the first appeal had been decided and a mandate sent down. 
The entire services of the other appellants, whose claims have 
been grouped, were. rendered in this cause after the mandate on the 
first appeal. This suit had been begun in March, 1884. The first 
appeal to the supreme court was decided in January, 1890. The 
learned judge whose opinion is now under review correctly states 
that that mandate directed the circuit court "to ascertain the debts 
of the Pewabic Company, and thereupon make an offer of the plant 
of the company at a public sale; and if no more should be bid 
than the aggregate of $50,000, and the debts thus ascertained, that 
the sale should be dropped, and the transfer to the new company, 
which the majority desired to consummate, should be allowed to 
proceed. If more than such amount should be bidden, it was 
directed that the public sale be proceeded with." "This court 
[still quoting from the same opinion] was further directed to defi- 
nitely ascertain the debts of the corporation, to require an ac- 
counting by the directors of their dealings with the company's 
assets subsequent to the date of the expiration of its chartered 
existence, and, upon getting together the whole fund, to make 
proper distribution thereof." But appellants now contend that, aft- 
er this mandate came down, a different situation was presented, 
one which demanded that the defunct corporation, as such, should 
be represented in the ascertainment of the corporate debts and in 
all the proceedings in advance of the sale. They insist that the 
directors, as the representatives of the corporation being wound 
up, were charged with the duty of protecting the assets against 
unjust debts and against a premature sale; that it was their 
duty to see that all the proceedings leading up to the sale were 
regular, and to do all that was possible to induce competitive bid- 
ding, and take every step deemed wise and likely to enhance the 
ultimate results of a sale; that it was the duty of the officers of 
the old company to defend any suits which might be instituted 
through intervention by persons claiming to be creditors of the 
corporation, and that for this purpose they had a right to retain 
necessary counsel. That it was the duty of the managers of the 
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Pewabic Company to defend any and all claims unjustly asserted 
by intervention or otherwise against that company is quite plain, 
but it has no practical application here. The special master had, 
before the first appeal, reported that no debts incurred before this 
litigation began had been filed, and that all such debts had been 
paid off by the managers, of the Pewabic Company. The claims 
which he provisionally reported, with a view of fixing an upset 
price, were all liabilities incurred after this bill was filed. These 
claims were not resisted by the counsel now asserting claims for 
services. On the contrary, they were confessed by the Pewabic 
Company, in so far as that company is represented. With unim- 
portant exceptions, the claims filed with the special master, under 
the decree upon the mandate, are the very claims now involved 
in the several appeals under consideration. We do not overlook 
the fact that one of the counsel so employed did interpose formal 
defense to the claims of his associates, and to the claims of the 
other appellants, whose cases will hereafter be referred to. The 
defenses were, however, never pressed by him, and were inconsist- 
ent with the validity of his own claim. The real defense against 
each and every of the controverted claims has been made by coun- 
sel for complainants, and but for them it is evident that no ob- 
stacle whatever would have stood between the present appellants 
and the decrees they severally sought. Neither have we overlooked 
the further fact that the counsel for the complainants sought to 
have their compensation charged upon the fund, and that appel- 
lants, or some of them, actively resisted the claim thus asserted. 
It is the right of every beneficiary who is interested in the distri- 
bution of a common fund to contest each claim demanding par- 
ticipation. Each is interested in cutting down every other claim, 
that his own share may be thus enlarged. We do not understand 
that, for every contest thus made, the contestant establishes a 
charge upon the common fund. Self-interest is the motive of such 
defenses, and the resulting enlargement of his own share, in case 
of success, is the anticipated reward. 

We quite agree with the circuit court in the opinion that, when 
the mandate of the supreme court was received, the real and sub- 
stantial litigation between the contending factions of stockholders 
should have been regarded as at an end. Yet it was precisely at 
this stage of the case that a large addition was made to the coun- 
sel who had theretofore appeared for the defendants. Messrs. Ca- 
hill & Ostrander, Mr. Baker, Mr. Morse, Mr. Stackpole, and Mr. 
Hellier now appeared as counsel representing the Pewabic Min- 
ing Company. Why this remarkable increase in the number of 
counsel just when all concerned had every reason to believe that 
the brunt of the litigation was over is not easily explainable. All 
of these gentlemen claim to have been regularly retained by the 
officers and directors of the Pewabic Mining Company. Of this 
we have no doubt. But did these surviving administrative agents 
have authority thus to employ counsel at the expense of the assets 
of the defunct corporation to further carry ;on the litigation between 
the disagreeing factions of the stockholders? The rights of the 
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minority to have the property sold at public sale, for cash, had been 
clearly vindicated. Six years of hotly-contested litigation had re- 
sulted in settling this proposition beyond further controversy. 
That they were entitled to have as speedy a sale as was consist-, 
ent with the due and orderly conduct of the suit is most obvious. 
Notwithstanding this, the record shows that just at this period 
there began a series of dilatory tactics intended to delay a final 
sale. Before the special master and in the circuit court, every dil- 
atory objection to be found in t^e armory of skilled practitioners 
seems to have been resorted to for the purpose of protracting a 
final sale. It appears from the record that the special master, 
Mr. Peter White, was a gentleman exceptionally well qualified for 
his duties, and entirely competent to advise the court concerning 
the expediency of a sale. In his provisional report, filed September 
18, 1890, he said: 

"In my opinion, the mining companies owning contiguous property and a 
combination of stockholders will be the principal competing bidders at the 
sale, and that all of these are familiar with the property. I am also of the 
opinion that, if the property could now be brought to sale, it would be run up 
by responsible bidders to $500,000 or upward. I find that the present is a 
more auspicious time for a sale of this property at a good price than has been 
for years; that inquiries for the day of sale are frequent, and interest in the 
sale very active; and I am satisfied that the sale should take place at the 
earliest day on which it can be fixed by the court, so that advantage may be 
taken of the present condition of the market I find that the fact that this 
property Is to be sold under the decree in this cause is already widely known 
among those Interested in copper lands, or who are likely to be bidders, in 
Boston, New York, and Michigan; Boston being the center in this country of 
copper investments and financial operations." 

The exceptions interposed to this provisional report were over- 
ruled, and. the special master ordered to sell the property, after 
due advertisement. Twice after it had been advertised, the circuit 
court, on application of defendants, postponed the sale. A.t length, 
on January 24, 1891, a sale was made, at the price of $710,000. 
Defendants sought to have this bid rejected and the biddings re- 
opened. One Marcus, of questionable financial character, inter 
posed a further bidding, which was countenanced by defendants. 
The court declined to reopen the biddings, and confirmed the sale. 
From this decree a second appeal was taken, in the name of the 
Pewabic Mining Company and of the other defendants, which re- 
sulted in an affirmance of the sale. This is reporte4 in 145 U. S. 
349, 12 Sup. CL 887, et seq. 

In the efforts of appellants to postpone the sale, and in their 
efforts to reopen the biddings, and in their briefs and arguments 
before the supreme court, it was contended, as they now here in- 
sist, that the complainants, from the beginning to the end, were 
acting in the interest of the Quincy Mining Company, which owned 
and operated a mining property adjoining the Pewabic property, 
and in which company the complainants were interested. Upon the 
other hand, it has been urged that the defendants, since their fail- 
ure to bring about a transfer of the property to the Pewabic Cop- 
per Company, have been acting solely and wholly in the interest 
of the Franklin Mining Company, which owned a mining property 
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adjoining that of the Pewabic Mining Company. It has been nrged 
that the Franklin Company and the Pewabic Company have a com- 
mon management; that many of the directors of the Pewabic Com- 
pany are likewise officers and directors of the Franklin Mining 
Company; and that the defendants, in interposing obstacles to an 
early sale, and in attempting to open the oiddings, had no other 
object than to secure the property to the Franklin Company on 
account of their interest therein. The special master, Mr. White, 
who was intimately acquainted with the entire history of this liti- 
gation, reported adversely to each and every of the claims now 
under consideration, upon the ground, among others, that the "said 
services were rendered and said expense incurred for and in behalf 
of interests adverse to the general body of stockholders and cred- 
itors of the Pewabic Mining Company ," and "were rendered and 
had in said cause in behalf of the defeated parties in the various 
branches of the litigation therein, and that all of the said services 
rendered at other stages of the litigation were adverse to the best 
interest of the estate of the Pewabic Mining Company, including 
the postponement of the sale." 

An examination of the entire record leads us to concur in the ob- 
servations of Judge Severens, the judge who presided in this muse in 
all its stages after the first mandate, who, speaking of this report of 
the special master, said: 

"It was proper for the master to take into account the general nature of the 
case, and all the facts and circumstances connected with it which hud traus- 
pired subsequent to his appointment and under his cognizance. He knew that 
the contending parties were interested in two great rival mining companies, 
who were struggling to get control of the Pewabic Mine, and he had sutti- 
cient reason for believing that the litigants were respectively striving to carry 
the property into their favored camp. He knew that, as soon as it was de- 
termined that a public sale was to be made of the mine except in a contin- 
gency which was very certain not to happen, a large number of additional 
counsel was brought Into the defense, and a series of dilatory tactics adopted, 
which he might reasonably believe were in the interests of other parties than 
the Pewabic Mining Company. The financial condition of the Franklin Com- 
pany was not then such as to enable It to meet the sale. It was making efforts 
to prepare Itself. Mr. S. L. Smith, one of its directors, was on the ground In 
Michigan, professing to act as agent for the Pewabic Company (by what au- 
thority does not appear), and co-operating with the counsel in the dilatory 
proceedings' which were being taken. It is said by one of the Michigan coun- 
sel that he was employed by two other counsel specially to appear for the 
Pewabic Company, and defend its Interests as distinct from those of the di- 
rectors, and that said Smith paid him money, and promised he should be 
further paid for his services. What the need of this was If all the counsel 
already in the case were employed for that purpose it may have troubled the 
master to comprehend. And the detail of the proceedings had before him for 
the purpose of his former report, as well as of those upon which the present 
report is founded, shows clear indications which might be regarded by him 
as strengthening the belief that the defense was not conducted primarily in 
the interest of the Pewabic Mining Company. Among others of this sort, he 
must have observed that the large claim against the Pewabic Comijany pre- 
sented by the Franklin Mining Company was during both his investigations 
promoted by counsel for the defense. It was on their motion and their ap- 
pearance for the Franklin Company, and for the convenience of that and 
other claimants, that the master adjourned his bearing from Marquette to 
Boston, and a long trip, at considerable expense to the fund, was undertaken. 
None of the counsel for the defense acted for the Pewab'c Company there, but 
some of them assisted in the presentation of the claims of the Franklin Corn- 



Digitized by 



Google 



MASON V. PBWABIC MIN. CO. 401 

pany and others. Indeed, from first to last that company has bad no other 
counsel to represent It in the prosecution of the claim. They allege excep- 
tions against the action of the master exonerating the Pewabic Company from 
the claim of the Franklin Company. It is true that one of them, in the 
name of that company, filed objections to the allowance of the claims of the 
Franklin Company and others during the proceedings prior to the sale; those 
objections consisting of a proposition of law that, the Pewabic Company be- 
ing extinct, it had no legal capacity to incur the debt,— a proposition which 
they have always contended is wholly untenable,— and of a denial of liability 
to the extent claimed. No step was taken by them to maintain either ground. 
The master may not unreasonably have concluded that the filing of those ob- 
jections was a part of the action taken to protract the litigation and post- 
pone the sale. It was then strenuously insisted that all the claims should be 
definitely passed upon before the sale. None of the measures adopted in the 
name of the Pewabic Company is any more easily referable to Its real defense 
than to the object which all the appearances indicated. If it be said that, 
after the sale was finally confirmed, the counsel had more liberty of action, 
the answer would be that there was nothing to show to the master that there 
had been any change of relation. The point was made on the argument of 
these exceptions that, whatever the motive of their employers, if those em- 
ployers stood in such legal relation to the company as authorized them to con- 
tract in its name, the counsel were not bound to investigate their private 
purposes. But I think the master may properly have held that it would be 
imputed to them that they should have known what was apparent to all oth- 
. ers having to do with the case, and that their employment for the purpose 
Intended, at the expense of the Pewabic Company, would be a breach of trust. 
It ought rather to be implied that they undertook in the name of the corpora- 
tion, by moans which were permissible by the practice of the court, and not 
injurious to the corporation, to accomplish the objects their employers had In 
view. It is right to say that the master does not report that the Pewabic 
Company has suffered any prejudice from what has been done in its name, 
or that the counsel contemplated any such results; and I feel bound to say 
in justice to them that no such prejudice has happened, and that there is no 
ground of imputing to them that they anticipated it was likely to happen; 
for while, in a legal point of view, the protraction of the litigation for the 
purpose indicated was not justifiable, the accidents of the situation were such 
that the real injury happened. The development of the adjacent mines demon- 
strated the value of the Pewabic, and the contention of the rivals carried the 
price at the sale up to a figure not thought of In the beginning. These facts 
are referred to because they were the Incidents of the defense from the time 
when the case first came back from the supreme court to the second con- 
firmance of the court,— a period covering almost the whole of hese claims,— 
for the purpose of demonstrating the conclusion that the services rendered 
were not to the Pewabic Company, but in the interest of the Franklin 
Company and those affiliated* with it. Under these circumstances, the ques- 
tion recurs whether it is equitable that these complainants should be com- 
pelled to help pay for conducting the defense during that period. The master 
thinks not, and I agree with him." 

With respect to the purposes and motives actuating the parties 
after the first appeal, Mr. Justice Brewer said, in delivering the 
opinion of the court on the second appeal : 

"It is insisted by defendant that the plaintiffs were acting In the Interest of 
the Qiiincy Mining Company, a corporation owning adjoining and rival min- 
ing ]>ru]jerty; that solely in its interest, and not for the benefit of the stock- 
holders in the Pewabic Mining Company, they carried on this litigation, se- 
cured the sale, bought at it, and, In final consummation of the wrong to their 
co-owners, have, since their purchase, conveyed the property to the Qnincy 
Mining Company. There is a counter charge by the appellees that the ma- 
jority of the stockholders who sought to convey the property to the new cor- 
poration, and who have been practically the adverse party in this litigation, 
and who may hereafter be considered as described by the defendant, were 
acting in the interest of the Franklin Mining Company, another corporation, 
v.66p.no.4— 26 
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also owning property adjacent to the Pewabic Mine. We are inclined to think 
there is truth in each allegation, and that it is not difficult to read between the 
lines that the minority of the stockholders were interested in the Quincy and 
the majority in the Franklin Company, and that these respective corporations 
were seeking to obtain possession and control of the Pewabic. But there was 
no wrong or fraud in this, and no deception. Each party evidently knew the 
interests and relations of the other. In the answer originally filed by the de- 
fendant, in 1884, it was charged upon the plaintiffs that they were acting in 
the interest of a rival mining company." Mining Co. v. Mason, 145 U. S. 357, 
358, 12 Sup. Ct 887. 

As to the contention of appellants that their services in procuring 
the two short postponements of sale were advantageous to the inter- 
ests of the shareholders, and therefore were services for which the 
directors might contract and obligate the assets of the Pewabic Min- 
ing Company, it is sufficient to say that it by no means follows that 
the price ultimately obtained was a consequence of such postpone- 
ment We are entirely satisfied that the enhanced price was one of 
the accidents of the litigation; and that the efforts of appellants- to 
delay the sale were rendered in the interest of the Franklin Mining 
Company, which desired delay for its own purposes. Our conclusion is 
that there is no error in the decree appealed from in so far as it is 
involved by the six appeals we have been considering. For compen- 
sation, appellants must look to the interests they really represented, 
and cannot rely upon any contract between themselves and the 
defunct Pewabic Mining Company as a means of reaching the fund 
in court 

As heretofore stated, four of appellants filed petitions asking an 
allowance out of the fund for services rendered to the fund by the 
dilatory proceedings heretofore recounted. It is unnecessary to say 
more than that the reasons heretofore given with respect to the 
same claims asserted against the Pewabic Mining Company apply in 
full force to the claims asserted against the fund. 

The next appeal to be considered is that of Thomas H. Perkins, 
who presented a claim for $5,000, for his services as president of 
the Pewabic Mining Company, after its legal dissolution. That 
company had never paid any salary to its president, and Mr. Perkins 
had no contract or agreement for such compensation. He was one 
of the defendants, as a director in both the old and new companies, 
and was one of the parties responsible for the employment of the ad- 
ditional counsel after the first mandate, and for the dilatory proceed- 
ings then instituted. We know of no ground upon which his claim 
should be sustained. 

The appeal of Daniel L. Demmon, who presents a claim for 
114,208.33, for services as secretary and treasurer of the Pewabic 
Mining Company, must be disallowed. The reasons given by the 
circuit court are full and satisfactory, and need not be here repeated. 

The last appeal to be considered is that of the Franklin Mining 
Company, which presented a claim aggregating $42,240.54 The 
claim is for money loaned the Pewabic Mining Company after this 
litigation began. The master reported against this claim, and his 
report was confirmed, though not upon all the grounds stated in the 
master's report The directors, after the expiration of the charter 
life, had no general power to borrow money or execute notes. Cir- 
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cunistanoes might be shown which would justify the borrowing of 
money, and make the loan a charge upon the corporate assets. This 
money was borrowed by Daniel L. Demmon, secretary and treasurer 
of the Pewabic Mining Company, by authority of a resolution of the 
directors. Demmon was also secretary and treasurer of the Frank- 
lin Company, and seems to have represented the lender as well as the 
borrower in the transaction. Under these circumstances, the lend- 
ing company is fully chargeable with a knowledge of all the facts 
which operated as a limitation upon the power of the borrower to 
obligate its assets for a repayment of such a loan. Demmon claims 
that the money was borrowed to redeem certain Pewabic property 
from execution sale. His evidence only goes to show that the judg- 
ments paid off aggregated less than $ 17,000, which was the amount 
of the first loan. How the rest of the money was applied is most un- 
certain. The liability of the Pewabic Company for money borrowed 
after its corporate existence had ceased depends upon the necessity 
which existed and the object of the loan. This directory had con- 
tinued the ordinary mining operations of this corporation for a 
year after all authority to continue business had ceased. For their 
receipts and expenditures they are liable to an account with com- 
plainants, and such an accounting has been ordered. It may be 
that their business operations thus conducted gave rise to the 
necessity for borrowing money, and, if so, a question will arise as to 
the liability of the company for debts contracted while doing such 
business or its liability for money borrowed to pay debts which 
were created before expiration of charter, and which should have 
been paid out of the means expended in carrying on the regular op- 
erations of the corporation after all power to do so had ceased. 
There is much evidence tending to show that the Franklin and 
Pewabic Companies were under the management and control of the 
same men, and that the Franklin Company was largely the bene- 
ficiary of this management, and liable to an account for its use of 
Pewabic property, machinery, and labor for its own benefit. These 
matters appear, but are not offered as a set-off in any regular way. 
These facts had much effect upon the master and upon the judge 
who confirmed the master's report, in leading to the conclusion that 
in justice nothing was due to the Franklin Company. We are not 
satisfied to reject this claim entirely, upon the showing made on 
this record. The account with the defendant directors should be 
stated, that the court may see what was done witji the personal 
assets mentioned in the reports of 1883 and 1884, made by the board 
to the shareholders. The real state of the finances of the com- 
pany should be fully shown, and the actual use to which this money 
was put should be more clearly made to appear. The dealings be- 
tween the Franklin and Pewabic Companies should be probed, 
and an account stated between them. Then if it appear that 
this money was borrowed and used to save the assets of the Pe- 
wabic, or to pay its just and legal liabilities, and that there were 
no funds subject to the control of the directors to meet such lia- 
bilities or redeem its assets, it should be paid, or such part of it as 
ipay be <Ju$ on a balancing of accounts The basis of any recovery 
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by the Franklin Company most be the true balance upon a full 
showing that such balance was necessary to preserve the Pewabic 
property, or pay its just legal liabilities. 

The appeal of the Franklin Company is sustained, and the decree 
as to it reversed. The cause as to the claim of the Franklin Com- 
pany will be remanded, and the claim be referred to the special 
master, with proper directions for a report In all other respects 
the decree as involved in the other appeals is affirmed. 



CLARK et aL v. NATIONAL BANK OF KANSAS CITY. 

(Circuit Court of Appeals, Fifth Circuit February 12, 1895.) 

No. 332 

Mortgage— Time op Taking Effect. 

A deed of trust or mortgage was executed and placed on record by the 
mortgagor on July 23d, but neither the trustee nor the beneficiary was in- 
formed of its existence or assented to it until July 25th. Held, that the 
deed did not take effect until July 25th. 

The appellee, the National Bank of Kansas City, instituted this 
suit in the circuit court of the United States in and for the Northern 
district of Texas, on the equity side of the docket, on May 23, 1894, 
against Dorr Clark, D. C. IMumb, George Ware, John P. Allison, 
and Albert L. Richardson, to recover of said respondents two tracts 
of land, to wit: First tract: A survey of 327.68 acres, known as 
"Survey No. 29," located by virtue of certificate No. 379, issued to 
the Houston Tap & Brazoria Railway Company, and patented to 
Joseph R. Anderson by virtue of letters patent No. 460, vol. 13, 
and located in Clay county, state of Texas. Second tract: Survey 
No. 30, certificate No. 379, Houston Tap & Brazoria Railway Com- 
pany, located in Clay county, state of Texas. 

Complainant alleges, in substance, as follows: That on the 23d day of July, 
1887, K. F. & W. S. lkard, a firm composed of E. F. Ikard and W. S. lkard, 
were the owners of the above-described lands, and at that date said lands 
were incumbered for the sum of $853.11, which. was paid off December 4, 1800, 
by respondents, and it is admitted that respondents are entitled to be re- 
imbursed for said payment; that on July 19, 1887, E. F. Ikard executed to 
W. S. Ikard a power of attorney, authorizing him to sell any land belonging 
to the firm of E. F. & W. S. Ikard; that on July 23, 1S87, E. F. & W. S. 
Ikard, acting by W. S. Ikard, a member of said firm, executed to M. Ikard, 
trustee, a deed of trust to secure the National Bank of Kansas City in the 
payment of $o0.000, which deed of trust was duly acknowledged and record- 
ed July 23, 1SS7, at 3 o'clock p. m.; that said deed of trust was regularly 
foreclosed on July 31, 1£SS, and the complainant was the purchaser; that 
respondents, on or about September, 1, 1887, entered upon and took possession 
of said land; that the Merchants' National Bank recovered a moneyed judg- 
ment in the district court of Tarrant county, Tex., against the firm of E. 
F. & W. S. lkard, and E. F. and W. S. Ikard individually; that, at the 
time of the institution of said suit of the Merchants' National Bank against 
E. F. & W. S. Ikard et al., the plaintiff caused a writ of attachment to be 
Issued, on July 22, 1887, to Clay county, Tex., against E. F. & W. S. Ikard, 
which was by the sheriff of Clay county, Tex., levied on the land In con- 
troversy at 11 o'clock p. m. on the night of July 23, 1887; that the return 
on said writ of attachment shows that said levy was made at 2 o'clock p. in. 
on July 23, 1887, which is not correct, but was really made at 11 o'clock on 
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July 23, 1887; that defendants claimed said land under and through the 
regular foreclosure of said attachment lien made on July 31, 1888. There 
were some other averments tending to show jurisdiction in equity. Re- 
spondents answered under oath, and denied that said deed of trust was ever 
delivered to the National Bank of Kansas City, or any one for it, and they 
also denied that it was ever delivered to M. Ikard, the trustee. The an- 
swer alleged the defendants' grantors purchased said land under the judg- 
ment foreclosing said attachment lien, and thereby obtained the title under 
said levy of said attachment; that they purchased said land innocently and 
in good faith, believing that said levy was made at 2 o'clock p. m. on July 
23, 1887, as is shown by the return on said writ of attachment, and did not 
know that it was not made at said time, as shown in the return; that the 
agents of the National Bank of Kansas City knew at or about the time said 
levy was made that the recital in the levy was not true, and that said levy 
was made at 11 o'clock p. m. on July 23, 1887, and they knew that other 
people were liable to purchase same, believing said recital to be true; that 
said respondents paid off and discharged the lien that was on said land. 
They also set up that E. F. & W. S. Ikard in January, 1888, conveyed said 
land to J. H. Campbell, and that these respondents also claim by regular 
chain of title under said Campbell. They also pleaded the three and five 
yea is' limitation, as well as four years' limitation. After replication and 
evidence taken, this cause was heard on July 11, 1804, before the circuit 
court at Dallas, and resulted in a decree for complainant for the land, but 
requiring that it pay into the registry of the court, for the benefit of re- 
spondents, the sum of $853, with interest at 8 per cent from December 4, 
1890, within 90 days, at the hazard of losing the land. 

D. T. Bomar, for appellants. 
A. K. Swann, for appellee. 

Before PARDEE and McCORMICK, Circuit Judges, and TOUL- 
MIN, District Judge. . 

PARDEE, Circuit Judge (after stating the facts as above). There 
are numerous assignments of error, but, under the view we take 
of the case, only the first, to wit: "Because, as is shown by the rec- 
ord, the deed of trust under which complainant claims was volun- 
tarily made and put on record by W. S. Ikard without the knowl- 
edge, consent, or procurement of the complainant bank, or any one 
acting for it, and that same was not known to complainant at all 
until July 25, 1887, which was subsequent to the date of the levy 
of the attachment as actually made/' — need be considered. The 
record titles were all proved as alleged in the complainant's bill 
and the defendants' answers. It was admitted that the levy of the 
attachment in the case of the Merchants' National Bank of Ft. 
Worth against E. F. & W. S. Ikard et al. on the lands in contro- 
versy was made substantially as charged in complainant's bill, to 
wit, that, while the sheriff of Clay county received the writ at 2 
o'clock and 20 minutes p. m. on July 23, 18S7, he only indorsed the 
levy upon the attachment after 6 o'clock p. m. on the 23d day of 
July, 1887, completing the indorsement at about 11 o'clock of the 
same day, and that the deed of trust granted by E. F. & W. S. 
Ikard in favor of the complainant w r as filed for registration in the 
clerk's office of the county court of Clay county, Tex., at 3 o'clock 
p. m., July 23, 1887; the only contested fact being as to when the 
deed of trust of E. F. & W. S. Ikard to the complainant was accepted 
by the beneficiary thereof, it being conceded that the trustee in 
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said deed had no notice thereof until July 25, 1887, two days after 
the levy of the attachment. The complainant contends that the 
deed of trust was delivered to its agent, one J. W. T. Gray, and was 
accepted by him, and by him delivered for record on and before 
3 o'clock p. m. July 23d. The defendants contend that the said 
Gray was not the agent of the complainant, and that he did not ac- 
cept said deed of trust for and on behalf of the complainant. 

The testimony on the subject is given by the president of the 
National Bank of Kansas City, J. S. Chick, and by J. W. T. Gray. 
Chick testifies as follows: 

"J. W. T. Gray had authority to receive and accept the deed of trust datea 
on or about July 23, 1887, executed by W. S. Ikard for the firm of E. P. & 
W. S. Ikard in favor of the plaintiff, to secure an indebtedness of thirty 
thousand dollars ($30,000). He had authority to receive and accept said deed 
of trust for and on account of the National Bank of Kansas City, Missouri, 
plaintiff in the above-entitled cause. It was through Mr. J. W. T. Gray that 
the loan to B. F. & W. S. Ikard was made. He came to our bank, and in- 
duced us to make the loan. He did the same thing as to some other loans 
that we made about the same time to some cattle men in and about Hen- 
rietta, Texas. It was on the strength of his statement to us that we parted 
with our money. We knew Mr. Gray, and had much confidence in him; 
and we fully, expected Mr; Gray to look after our matters, and to protect 
as in case anything happened in the Ikard or other transactions In and 
about Henrietta, Texas. He was authorized to do this, and he had given us 
assurances that he would look after any interests we had there, and under 
this general authority and understanding he took the mortgage or deed of 
trust in question. Mr. Gray had authority to do anything that was necessary 
to protect our Interests in case of an emergency in the Ikard matter or any 
other matter. He was on the ground, and was expected by us to take such 
steps as might toe necessary to secure us in case it was required. Under this 
general authority, as I have stated, he did accept for us the deed of trust in 
question, and we ratified his action In the matter immediately. XQ. 1. If, 
In answer to the foregoing direct interrogatories, you have stated that said 
J. W. T. Gray had authority to receive and accept said deed of trust for the 
plaintiff bank, then please state whether or not said Gray did accept and re- 
ceive said deed of trust for said bank, and how you know this, A. As I 
have stated, Mr. J. W. T. Gray did have authority to receive and accept the 
deed of trust for said bank, and wired us to that effect immediately upon 
its acceptance,— that he had accepted it" 

In a subsequent deposition, he again testifies: 

"At the time this loan was made, J. W. T. Gray came to me, and stated 
that the Ikards wanted to make the loan. I talked this matter over with Mr. 
Gray, and told him I would make the loan. Gray was a negotiator between 
the bank and the Ikards. I do not remember what my information was as 
to the connection the Ikards had with the bank of which Mr. Gray was cash- 
ier. At the time the loan was made, Gray agreed to look after this loan and 
others that were negotiated at the same time; and the loan of Belcher and 
Babb, as well as the Ikard loan, he secured at the same time, and, as I have 
heretofore stated, was fully authorized to protect us in case of an emergency. 
It was in the National Bank of Kansas City, Jackson county, Missouri, 
that Mr. Gray agreed to do this for us. At that time we did not anticipate 
trouble, but the loan was a large one, and made at some distance from this 
city. Mr. Gray was on the ground, and knew about the transactions, and 
we thought he could look after it better than, anybody else in case an emergen- 
cy should arise." 

Gray's testimony is as follows: 

"On the 23d day of July, 18S7. I resided at Henrietta, Texas, and was cash- 
ier of the Henrietta National Bank. E. F. & W. S. Ikard was a cattle firm 
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composed of E. F. and W. S. Ikard, and they were each directors of said 
bank, and W. S. Ikard was vice president of said bank. I sustained no re- 
lationship to them beyond that of being an officer in the same bank with 
them. I sustained no relationship to the National Bank of Kansas City with 
reference to any notes due by the said E. F. & W. S. Ikard to said National 
Bank of Kansas City, beyond the fact that I assisted the Ikards in obtaining 
the loan from said bank. I know nothing .with reference to the execution of 
said trust deed. As to the delivery of it, will say that on the 23d day of 
July, 1887, W. S. Ikard handed to me a package of trust deeds. Among them 
was one or more securing the Henrietta National Bank in payment of moneys 
due by him to said bank, as well as by himself and brother. There were 
other papers In the package, the contents of which I did not then know, or 
at least, if I did, I do not now remember. I now understand that the 
trust deed in question was among the package of papers above referred to. I 
accepted the trust deed securing the Henrietta National Bank, as its repre- 
sentative, and had the other papers recorded with them at the instance of Mr. 
Ikard. In having all the papers recorded except those securing the Henrietta 
National Bank, I acted as the representative of Mr. Ikard, and at his request, 
in having them recorded." 

On cross-examination he testified, further: 

"XQ. Is it not a fact that Mr. Chick, president of said National Bank of 
Kansas City, authorized you to take, receive, and .accept any additional 
security to what they had for said debt prior to the making of the deed of 
trust mentioned In the 3d direct Interrogatory, and that, acting under said 
instructions, did you not take the said deed of trust, so mentioned, and accept 
the same for said bank, and did you not place the same in the hands of S. 
M. Sears, with instructions to take it to the clerk's office, and file on. Saturday, 
July 23, 1887? State fully just what instructions you had with reference to 
receiving said deed of trust or other security, and from whom did you receive 
such Instructions, and what relations did such persons have with the Na- 
tional Bank of Kansas City. In answering these interrogatories, you will 
bear in mind that the deed of trust referred to is the only deed of trust 
which was made by E. F. & W. S. Ikard about the time of the failure of 
E. F. & W. S. Ikard and df the Henrietta National Bank. A. My recollection 
now is that on the day the bank closed up, which was the 25th of July, 1887, 
I received a message from J. S. Chick, president of the National Bank of 
Kansas City, as well as messages from other banks, asking me to see that 
their interests did not suffer. At that time I was overwhelmed with the 
affairs of my own bank, which had closed up on account of the failure of a 
number of its officers and directors; and while I would have been more 
than glad to have done anything in my power to protect the National Bank 
of Kansas City, as well as any other bank or banker, as a matter of courtesy 
and friendship, I had so much on my hands, in looking after the affairs of 
oar own bank, that I could not undertake the matter of looking after the 
interests of other banks. And, besides, I was informed by W. S. Ikard that 
they had already protected all their creditors, which included the National 
Bank of Kansas City. Hence I did not accept said trust deed securing the 
National Bank of Kansas City, as a representative of said bank. I handed the 
package of papers given to me by W. S. Ikard to S. M. Sears, with instructions 
to take to the clerk's office and file. XQ. Is it not a fact that you had au- 
thority from the National Bank of Kansas City to collect the indebtedness 
it held against said E. P. & W. S. Ikard, or to take such steps as were neces- 
sary or proper to secure said indebtedness, and did you not have authority 
to look after and protect the interests of the said National Bank of Kansas 
City with reference to its business in Clay county? A. It is not a fact that 
I had authority from the National Bank of Kansas City, or any other bank, 
to collect for them, except in the due course of business between banks. 
This paper was not in our hands for collection, and was not due, as I now re- 
member. My recollection of the instructions, as before stated, is that on the 
25th of July. 1887, the National Bank of Kansas City wired me in effect to 
see that their interests did not suffer; that immediately thereafter, or at 
least as soon as he could get there, O. H. Dean, their attorney, came to 
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Henrietta, representing said bank and other banks, and took charge of the 
matter of looking after the Interests of said bank." 

We find in the record no circumstances tending to throw fur- 
ther light upon the question, and our conclusion, from the testi- 
mony above recited, is that the Kansas City National Bank fails 
to show that there was an acceptance on its behalf of the deed of 
trust granted by the Ikards on the 23d day of July, 1887. If it 
be conceded, against the positive evidence of Gray, that he was, 
nevertheless, the agent of the National Bank of Kansas City on 
the 23d of July, 1887, even then it appears that he did not accept 
the deed of trust for his principal; for, although the deed was 
handed him by Ikard, he did not know nor was he informed of 
its contents. 

It is well settled in Texas that no lien upon real property is 
acquired by levy of an attachment under the laws of Texas until 
the levy is actually indorsed on the writ Sanger Bros. v. Tram- 
mell, 66 Tex. 361, 1 S. W. 378, and cases there cited. Therefore, 
the defendant's title, based on the lien acquired by the levy of 
the attachment issued in the suit of the Merchants' National Bank 
against the Ikards, did not attach to the property in controversy 
until 11 o'clock p. m., July 23, 1887. 

The next question is when the trust deed or mortgage from 
Beards to the National Bank of Kansas City took effect It was 
filed for registration in the proper office at 3 o'clock p. m. of July 
23, 1887, but was not assented to by either the beneficiary or the 
trustee until July 25, 1887. In Wallis v. Taylor (decided in Feb- 
ruary, 1887) G7 Tex. 431, 3 S. W. 321, the supreme court of the state 
of Texas declared that "no valid mortgage can exist in the absence 
of the consent of the parties to the contract"; citing authorities 
from Maine, Iowa, Wisconsin, and Massachusetts. In Milling Co. 
v. Eaton, 86 Tex. 401, 25 S. W. G14, the question is again consid- 
ered by the supreme court of the state of Texas, and the whole 
question as to the taking effect of the general assignments, par- 
ticular assignments, and mortgages with or without the assent of 
the beneficiaries or trustees is considered upon principle and au- 
thority; and the court again decided that "the existence or non- 
existence of a mortgage contract must depend on principles appli- 
cable to other contracts, and to their existence assent of parties is 
essential." As the question here relates to and affects the trans- 
fer of the title to, lands in the state of Texas, the decisions of 
the supreme court of that state as to the necessity of the accep- | 

tance by the parties to a mortgage, in order that the mortgage 
shall take effect, are probably controlling, but our examination of 
the law of the case brings us to the same conclusion. H follows 
that in the case in hand, as the mortgage or deed of trust in favor 
of the National Bank of Kansas City was not accepted by the i 

beneficiary. or trustee therein until after the levy of the attachment I 

in the case of the Merchants' National Bank of Ft Worth against 
the Ikard 8, the lien acquired by the attachment must prevail. j 

The decree of the circuit court is reversed, and the cause is | 

remanded, with instructions to enter a decree dismissing the bill. 
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HOLTON ▼. WALLACE et aL 
(Circuit Court, W. D. Pennsylvania. February 2, 1805.) 

L Equttt Pleading — Multifahtousneps. 

A bill In equity set up— First, an alleged liability to a corporation of one 
person as assignee of unpaid stock, and an alleged joint liability with him 
of five others by reason of collusion with him to defraud creditors of the 
corporation; and, second, an alleged liability of five of the same defend- 
ants for fraudulent conduct in connection with a sale of the railroad be- 
longing to the corporation. Held, that the bill was multifarious, the two 
causes of action being distinct, presenting independent cases for relief, 
and requiring different proofs and different decrees. 

2. Coi«roKATioN«.— Suit by Stockholder on Behalf of Corporation. 

A suit brought by a stockholder of a corporation to enforce rights exist- 
ing in the corporntion cannot be sustained, where it is not alleged that 
any attempt has been made to secure redress through the corporation, or 
through a receiver in charge of its property, and where neither the corpora- 
tion nor the receiver is made a party to the suit. 

8. Same— Rights of Stockholder in Default. 

It seems that a stockholder of a corporation who is himself In default 
upon his subscription has no standing in equity to seek to impose a lia- 
bility upon other subscribers for stock subscriptions. 

4 Estoppel— Acts of Directors. 

It seems that, where the directors of a corporation had approved the 
making of a contract, a member of such board, who participated in its ac- 
tion, cannot afterwards, as a stockholder, object to such contract, as a 
wrong to the corporation. 

R B. McCombs, for complainant 

W. D. Wallace, D. B. Kurtz, L. T. Kurtz, and Dana & Long, for 
defendants. 

ACHESON, Circuit Judge. This bill was brought by Forbes Hol- 
ton, as a stockholder of the New Castle Northern Railway Company, 
"on behalf of himself and other stockholders of said company," a 
corporation of the state of Pennsylvania, against C. S. Wallace and 
several other individuals, citizens of Pennsylvania, to enforce al- 
leged rights of the corporation. No one has intervened, and the 
suit stands as when brought. The bill was filed on December 2, 
1892. It sets up two causes of action: First The liability to the 
corporation of the defendant C. S. Wallace as assignee of certain 
unpaid shares of capital stock, and the alleged joint liability with 
him, for the subscription price of said stock, of five other defend- 
ants, "by reason of their collusion, and their acquiescence, aiding, 
and abetting said Wallace in his schemes to cheat and defraud the 
creditors" of said company; which fraudulent behavior occurred, 
if at all, in the winter and spring of 1886. Second. The liability to 
the corporation of five of the same defendants for alleged fraudulent 
conduct connected with the sale of the company's railroad, etc., 
made January 12, 1887, by the receiver of the corporation, under 
an order of this court, and which sale was confirmed April 16, 1887. 

The objection that the bill is multifarious seems well taken. The 
two assigned grounds of action are entirely distinct Each charge 
presents an independent case for relief; they require different 
proofs, and also different decrees, for at least one of the defend- 
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ants sought to be held is only answerable with respect to one of the 
two causes of action. The allegations of fraud which pervade the 
bill do not, I think, so connect the two matters as to avoid the ob- 
jection of multifariousness. 

There is, however, on the face of the bill, a still more serious 
objection, and a fatal one. Alleged rights existing in the railway 
company are the subject-matter of the litigation. Therefore, the 
right to sue is in the corporation. Now, the bill shows no effort 
whatever on the part of the plaintiff to secure redress through the 
corporation, either by application to the managing body or to the 
stockholders as a body, or through the receiver who was appointed 
by this court and has never been discharged. Whether or not the 
case is within the letter of the supreme court rule 94, it certainly is 
governed by principles settled by the court before the promulgation 
of the rule. Hawes v. Oakland, 104 U. S. 450. The allegations in 
the nineteenth paragraph of the bill do not by any means fulfill the 
conditions which must coexist in order to enable a stockholder to 
maintain a suit in equity in his own name founded on a right of 
action existing in the corporation itself. Id. 460, 461. This bill, 
even upon its alleged facts, cannot be sustained consistently with 
the rulings there announced. The allegations of the nineteenth 
paragraph, however, are denied by the answer, and they are not 
supported by the proofs. Indeed, a contrary state of facts is shown. 
There was always a corporate organization capable of bringing suit, 
and it seems to have been controlled much of the time by persons 
friendly to the plaintiff. Then, too, it was always open to the plain- 
tiff to procure the institution of a suit to enforce the rights of the 
corporation through the medium of the receiver. Upon the point 
under consideration, the supreme court of Pennsylvania is in accord 
with the supreme court of the United. States, as appears from the 
case of Holton v. Eailway Co., 138 Pa. St 111, 20 Atl. 937, where 
it was held that a bill to enforce the rights of a corporation should 
be filed by and in the name of the corporation; or, if brought by a 
stockholder, must contain an averment of a demand upon the cor- 
poration to institute the suit, and of a refusal by the corporation 
to do so. Furthermore, here the corporation is not even made a de- 
fendant. Neither is the receiver. The only parties to the suit are 
Forbes Holton, on the one side, and on the other side certain individ- 
uals alleged to be under liabilities to the corporation. The corpora- 
tion itself, whose rights are involved, is not in court. It is quite 
impossible to sustain the plaintiff's bill. I need not, then, consider 
the other special defenses, or go into the merits beyond the brief 
mention of two matters. 

One-sixth of the shares of stock, the subscription value of which is 
involved in this suit, namely, 480 shares, of the par value of $24,- 
000, were subscribed for by the plaintiff, Forbes Holton, but he 
never paid anything on them. Undoubtedly, he remains liable to 
the company for the amount of that subscription. Railroad Co. v. 
Clarke, 29 Pa. St 146. Being thus himself in default, it is rather 
difficult to see what standing he has in a court of equity, as against 
the defendants* upon whom he seeks to impose the liability for 
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stock subscriptions. As George W. Johnson, the purchaser at the 
receiver's sale, and his associates, had acquired the paramount lien 
of the contractor, Simpson, by virtue of the assignment to them of 
the decree of this court in his favor, I see nothing wrong in the con- 
tract of January 12, 1887, between Johnson and William W. Eeed. 
Besides, unquestionably, that contract was immediately made known 
to the board of directors of the New Castle Northern Railway Com- 
pany, for, on the day of its date, the board, by a unanimous vote (the 
plaintiff himself, then a director, uniting therein), instructed the 
company's solicitor to withdraw the appeal which the company 
had taken from the decree in favor of Simpson; which withdrawal 
was a fundamental condition of the contract between Johnson and 
Eeed. Accordingly, the appeal was withdrawn by the company, 
which thus promoted the consummation of the contract now as- 
sailed; and without objection on the part either of the company or 
of the plaintiff, Holton, the sale to Johnson was confirmed by the 
court 

The bill of complaint must be dismissed, with costs; and a decree 
to that effect may be prepared by counsel. . 



COHEN et al. v. SOLOMON et al 
(Circuit Court, D. Kansas, Second Division. March 5, 1885.) 

L Foreclostjbe — Determination op Adverse Claims to Mortgaged Prop- 
erty. 

One S. mortgaged certain lands owned by him, to B. Subsequently the 
property became delinquent for taxes, and was sold therefor, and a cer- 
tificate of purchase Issued on the sale, and assigned by the purchaser to 
one W., a brother-in-law of S. While W. held such tax certificate, and 
the lien evidenced thereby, a suit was commenced, in the federal court, by 
the executors of B. to foreclose the mortgage made by S.; and, while this 
foreclosure suit was pending, W. brought suit in a state court to quiet his 
title to the land under the tax certificate, making service on the mortgagor 
and mortgagee by publication, and obtaining a decree by default, quieting 
title in him. The representatives of the mortgagee first learned of the 
proceedings In the state court after such decree; and they then brought in 
W. as a party to the foreclosure suit, praying to have the tax title set 
aside. Held, that the court had jurisdiction in the foreclosure suit to de- 
termine and enforce all W.'s rights under his tax certificate, as well as the 
validity of his tax title. 

It Courts— Jurisdiction— When Exclusive. 

Beld y further, that the federal court first obtained jurisdiction of the mat- 
ter in dispute, to wit, the mortgaged premises and the rights of the par- 
ties thereto; and, its jurisdiction being thereafter exclusive, the proceed- 
ings in the state court were without jurisdiction, and should be set aside 
as void. 

This was a suit by Josiah Cohen and others, as executors of one 
Bernd, to foreclose a mortgage given by the defendant Solomon, 
and to have an alleged tax title to the mortgaged premises in de- 
fendant Wallenstein set aside, as well as a mortgage made by Wal- 
lenstein to the defendant Alexander. Wallenstein filed a cross 
bill for the foreclosure of the latter mortgage. The cause was 
heard on the pleadings and proofs. 



Digitized by 



Google 



412 FEDERAL REPORTER, Vol. 66. 

Henry Wollman and Harris & Vermilion, for complainants. 
W. E. Stanley and T. B. Wall, for defendants. 

WILLIAMS, District Judge. In this case, Hardy Solomon, being 
the owner of the premises in question, with his wife, executed a 
mortgage upon the property to Bernd, the complainants' testator, 
which mortgage is by this suit sought to be foreclosed. At the 
time suit was commenced, the property had become delinquent for 
taxes for one year, and had been sold, and a certificate of purchase 
issued upon the tax sale. Subsequently the holder of the tax cer- 
tificate of purchase brought suit in the state court of Kansas to 
quiet his title to the premises in controversy, obtained service 
against the mortgagee and mortgagor by publication under the state 
statute, and afterwards obtained a decree in the state court by 
default, quieting title in him, as against the said parties defendant 
thereto. The complainants herein, becoming apprised of the pro- 
ceedings in the state court suit for the first time after the said 
decree was obtained, thereupon filed a supplemental bill of com- 
plaint in this suit, making the plaintiff in the said state court suit 
and his assignee parties defendant, and praying that the said tax 
title may be set aside. It is herein stipulated and agreed that the 
said tax deed is voidable under the laws of Kansas, where the 
lands lie. By the terms of, the said mortgage, it is made the duty 
of the mortgagor to pay all assessments on the property. It is 
agreed that the assignee of the certificate of purchase, Wallenstein, 
is the brother-in-law of the mortgagor, Solomon. Wallenstein is 
the party who brought suit to quiet title in the state court 

The-main question is as to the effect of the said suit brought in 
the Kansas court. At the time this suit was commenced and Sol- 
omon and wife made parties defendant thereto, Wallenstein held 
only the lien- or equitable title of a purchaser at a tax sale to the 
premises in controversy. Having this lien or claim upon the prop- 
erty involved in the litigation, he was charged with constructive 
notice of the pendency of this suit, and it was incumbent on him 
to apply and be made a party to this suit, in which he could have 
enforced any claim he might have to the mortgaged premises. 

The supreme court has several times held that a tax title to the 
mortgaged property may be litigated, enforced, or set aside in the 
foreclosure suit 

In Mendenhall v. Hall, 134 U. S. 559, 10 Sup. Ct 616, it is held that 
in a suit to establish a mortgage, and for a sale thereunder, it is 
competent to unite as defendants both the mortgagor artd the party 
claiming the property adversely to the lien of the mortgage by 
virtue of proceedings for a sale for taxes had subsequently to its 
execution. Justice Harlan, speaking for the court, says: 

"If the plaintiff was entitled to have the property sold In satisfaction of the 
debt secured by the mortgage. It was his ri^ht to have it sold, freed from 
any apparent claim thereon wrongly asserted by the holder of the tax title. 
Such relief could not be had without making the latter a party to the suit" 

Again, in Hefner v. Insurance Co., 123 U. S. 747, 8 Sup. Ct. 337, 
the supreme court, by Justice Gray, examine this question, collect 
the authorities holding both ways, and decide that: 
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"Upon principle, it was within the jurisdiction and authority of the court, 
upon a bill in equity for the foreclosure of the plaintiff's mortgage, to deter- 
mine the validity or invalidity of Callanan's tax title; and he was a proper, 
if not a necessary , party to such bill." 

This doctrine is so held in the case of a tax title arising, as does 
the present one, after the date of the mortgage, although recog- 
nizing the general rule that: 

••As a general rule, a court of equity, in a suit to foreclose a mortgage, will 
not undertake to determine the validity of a title prior to the mortgage and 
adverse to both mortgagor and mortgagee, because such a controversy is inde- 
pendent of the controversy between the mortgagor and mortgagee as to the 
foreclosure or redemption of the mortgage, and to join the two controversies 
In one bill would make It multifarious/' 

Wallenstein could have enforced all his rights under the certifi- 
cate of purchase, and under the tax deed, which he obtained soon 
after the commencement of this suit, by becoming a party. hereto, 
and appealing to this court for his remedy, if he had any. Not 
having chosen to do so, the inquiry arises whether it was com- 
petent for him to obtain the relief he sought through the action 
of the state court The practical effect of the course pursued, if 
allowed to have full operation, has been to utterly defeat the rem- 
edy sued for in this tribunal, nullify its action, and remove from 
its cognizance the very subject-matter before it. Can this be done 
consistently with the relative powers of courts of different jurisdic- 
tions, the independence allowed to each, and the harmony that 
should exist among them? No principle is more firmly entrenched 
in the law than the doctrine that, when one court acquires jurisdic- 
tion and power over the res, no other court can interfere with its 
possession or control. This doctrine has been affirmed and applied 
by the supreme court in a long line of adjudications, which have 
established this as one of the cardinal principles governing the pro- 
ceedings of courts. Heidritter v. Oilcloth Co., 112 U. S. 294, 5 Sup. 
Ct. 135; Wiswall v. Sampson, 14 Hdw. 52; Peale v. Phipps, Id. 308; 
Hagan v. Lucas, 10 Pet 400; Williams v. Benedict, 8 How. 107; 
Pulliam v. Osborne, 17 How. 471; Taylor v. Carryl, 20 How. 583; 
Youley v. Lavender, 21 Wall. 270; Bank v. Calhoun, 102 U. S. 250; 
Barton v. Barbour, 104 U. S. 126; Covell v. Heyman, 111 U. S. 170, 
4 Sup. Ct. 355. In these cases the general doctrine is laid down 
that where one court has acquired the custody or possession or con- 
trol of the subject-matter of the controversy through its receiver 
or marshal, by writ of attachment or other process, no other court 
can in any manner interfere with that possession or control. Is 
the principle therein declared broad enough to embrace the present 
case? Here suit is brought to foreclose a mortgage, in which the 
court has power to adjudicate all liens and claims against the res, 
ascertain their amount, order a sale of the property, confirm the 
sale, direct a deed of conveyance to the purchaser at the sale, and, 
by its writ of assistance, remove the occupant, and place the pur- 
chaser in absolute possession of the property. Not only so, but the 
court, moreover, may, at any time when it deems it equitable and 
right so to do, appoint a receiver of the property pending the suit, 
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and thereby assume actual legal custody of the same through its 
officer. ' * • 

While the question thus presented is probably a new one in 
some of its aspects, it seems to involve no unreasonable extension of 
, the recognized doctrine. In Wallace v. McConnell, 13 Pet. 136, this 
principle was applied in the case of an ordinary action upon a 
promissory note, brought in the federal court, where the state 
court in Alabama had issued a garnishment against the defendant, 
and thereby sought to apply a portion of the indebtedness due on 
the note to satisfy the claim attempted to be enforced by attach- 
ment proceedings in the state court Justice Thompson, in deliv- 
ering the opinion of the court, says: 

"The next point presents the question as to the effect of the proceedings 
under the attachment law of Alabama, as disclosed in the plea. The plea 
shows that the proceedings on the attachment were instituted after the com- 
mencement of this suit. The jurisdiction of the district court of the United 
States and the right of the plaintiff to prosecute his suit in that court hav- 
ing attached, that right could not be arrested or taken away by any proceed- 
ings in another court. This would produce a collision in the jurisdiction of 
courts that would extremely embarrass the administration of justice. If the 
attachment had been conducted to a conclusion, and the money recovered 
of the defendant before the commencement of the present suit, there can be 
no doubt that it might have been set up as a payment on the note in question. 
The attaching creditor would, in such case, acquire a lien upon the debt bind- 
ing upon the defendant, and which the courts of all other governments, if 
they recognize such proceedings at all, could not fail to regard. If this doc- 
trine be well founded, priority of suit will determine the right. The rule must 
be reciprocal. And, where the suit in one court Is commenced prior to the 
institution of proceedings under attachment in another court, such proceedings 
cannot arrest the suit And the maxim 'Qui prior est tempore portior est 
jure' must govern the case. This is the doctrine of this court in the case of 
Renner v. Marshall, 1 Wheat. 216, and also in the case of Beaston v. Bank, 
X2 Pot 102, and is in conformity with the rule that prevails in other courts 
in this country, as well as in the English courts, and is essential to the pro- 
tection of the rights of the garnishee, and will avoid all collisions in proceed- 
ings of different courts, having the same subject-matter before them. Embree 
v. Hanna, 5 Johns. 101; Bowne v. Joy, 9 Johns. 221, and cases there cited." 

The principle of this case would seem to settle the main contro- 
versy in this. Here the subject-matter of the suit in this court is 
assuredly the mortgaged premises and the rights of the parties 
thereto. The subject-matter of the suit in the district court of 
Sedgwick county was the same. No clearer instance could be con- 
ceived of a wresting from this court of the very subject-matter be- 
fore it than would occur in this case if the action of the state court 
was permitted to stand. A suit commenced for the sole purpose of 
applying property to the satisfaction of a debt would thus be ab- 
solutely defeated and rendered abortive by the action of another 
court commenced after this suit was instituted. All sense of comity 
and propriety in the relations of courts is wounded by such proceed- 
ings. While it is true that there is no receivership in the present 
case, and the actual possession of the property in litigation has not 
been interrupted in fact, still it is also true that a foreclosure suit 
is, to some extent, in the nature of a proceeding in rem, and the aim 
and scope of such a suit is to seize the rem, and convey it dis- 
charged of all liens and claims. Brewer, J.; in Bradley y. Parkhurst, 
20 Kan. 462. 
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In Heidrftter v. Oilcloth Co., 112 U. S. 294, 5 Sup. Ct. 135, the 
court held that: 

"When the object of the action requires the control and dominion of the 
property involved in the litigation, that court which first acquires possession, 
or that dominion which Is equivalent, draws to itself the exclusive right to 
dispose of it for the purposes of its jurisdiction." 

In that case the court was considering the effect of the attempt 
in the state court to enforce a mechanic's lien upon property which 
had been proceeded against as for a forfeiture under the revenue 
laws in the federal court Says Justice Matthews, quoting Justice 
Miller: 

"The case becomes in its essential nature a proceeding in rem. WhUe the 
general rule in regard to jurisdiction in rem requires an actual seizure and 
possession of the res by the officer of the court, such jurisdiction may be 
acquired by acts which are of equivalent import, and which stand for and 
represent the dominion of the court over the thing, and in effect subject it 
to the control of the court" 

Language could hardly be employed more aptly to describe the 
attitude of this court towards the mortgaged premises herein in- 
volved. Says Matthews, J., continuing: 

•This may be by the levy of a writ, or the mere bringing of a suit * * • 
The land might be bound without actual service or process upon the owner, 
in cases where the only object of the proceeding was to enforce a claim against 
it specifically, of a nature to bind the title. In such cases the land itself must 
be drawn within the jurisdiction or the court, by some assertion of its con- 
trol and power over it This, as we have seen, is ordinarily done by actual 
seizure, but may be done by the mere bringing of a suit in which the claim 
is sought to be enforced, which may by law be equivalent to a seizure, being 
the open and public exercise of dominion over it for the purpose of the suit." 

In Union Trust Co. v. Eockford, R L & St L. R Co., 6 Biss. 197, 
Fed. Cas. No. 14,401, the federal court had dismissed a. bill. After- 
wards a bill was filed in the state court, and a receiver of the prop- 
erty involved in both suits appointed. Then the dismissal in the 
federal court was set aside, and a supplemental bill filed, and the 
federal court, Blodgett and Drummond, JJ., held that: 

"The proper application of the rule that the court first taking cognizance of 
the controversy is entitled to retain jurisdiction to the end of the litigation, 
and incidentally to take the possession of and control the res,— the subject- 
matter of the dispute,— to the exclusion of all Interference from other courts 
of co-ordinate jurisdiction, does not require that the court which first takes 
jurisdiction of the case shall also first take, by its officers, possession of the 
thing in controversy, if tangible and susceptible of seizure; for such a rule 
would only lead to unseemly haste on the part of officers to get the manual 
possession of the property, and, while the court first appealed to was investi- 
gating the rights of the respective parties, another court, acting with more 
haste, might, by a seizure of the property, make the first suit wholly unavail- 
ing." 

In Gaylord v. Bailway Co., 6 Biss. 286, Fed. Cas. No. 5,284, Drum- 
mond, J., affirms the same doctrine. In that case the bill filed in the 
federal court was amended, and, between the date of the filing of the 
bill and the amendment, another creditor instituted a suit in the 
state court, and had a receiver appointed, who took possession. The 
court held that the only question that arises is whether the federal 
court had jurisdiction. If it had, then the principle applies that 
no other court of concurrent jurisdiction could interfere with the 
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res, which, was the subject-matter of the controversy. Drnmmond, 
J., says: 

"We think that there Is no other safe rule to adopt in our mixed system 
of stute uud federal jurisprudence, than to hold that the court which first ob- 
tain? Jurisdiction of the controversy, and thereby of the res, is entitled to re- 
tain it until the litigation is settled. * * * It is not material that a receiver 
appointed by the state court had first taken actual possession of the property, 
provided the federal court had the prior right to control the res." 

In this case, inasnruch, as Wallenstein, the holder of the tax title, 
commenced his suit in the state court to have his title adjudicated 
upon and quieted, against the parties to this suit,, after this suit 
had been begun, and the subject-matter thereof brought unJer the 
dominion and control of this court, for the purpose or adjudicating 
the rights of the parties to this suit thereto, and of determining the 
nature and extent of the claim of the mortgagee to the property, 
and of subjecting it, if found liable thereto, to sale and convey- 
ance to meet and discharge the said claim, and of delivering it into 
the possession of the purchaser at the sale, we are of the opinion 
that this case is comprehended within the rule hereinbefore laid 
down and clearly established: That the state court was without 
jurisdiction to entertain and determine said suit, and that all its 
proceedings therein are null and void; that the said tax title be, and 
the same hereby is, set aside as void; and inasmuch as the defendant 
Alexander, the grantee of the tax title, is equally charged with con- 
structive notice of the pendency of this suit, and stands in no bet- 
ter light than his assignor, Wallenstein, that the said tax title is 
void in his hands; that the cross bill of Wallenstein, brought to 
foreclose the mortgage executed to him by Alexander upon the 
transfer of said tax title, be, and the same hereby is, dismissed; 
and as it is agreed between the parties that the mortgage- which 
this suit was originally commenced to foreclose was executed and 
assigned to the complainants' testator, as alleged in the bill, and 
that the amount claimed therein is due, it is further decreed that 
the said complainants have a decree for the said amount of their 
said mortgage, and foreclosing the same according to law. 



McBEE v. SAMPSON et aL 
(Circuit Court, D. South Carolina. March 15, 1895.) 

1. Assignment of Lease— Liability op Assignee. 

An assignee of a lease, holding by assignment from the original lessee, 
may assign such lease to any person, even though insolvent, and assumes 
no responsibility for the payment of rent by his assignee. 

2. Same— Colorable Assignment. 

-It seems that, where an assignment of a lease Is merely colorable, or la 
made in bad faith, for the purpose of evading responsibility, equity may 
give relief to the landlord. 
8. Same— Injunction— Adequate Remedy at Law. 

Equity will not interfere to enjoin the assignment of a lease on the 
ground that the proposed assignee Is insolvent, where the responsibility of 
the assignor would continue, and the landlord accordingly has an adequate 
remedy at law. 
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This was a suit by Vardry A. McBee against (X H. Sampson, H. 
P. Uammett, and others to restrain the assignment of a lease. 
Heard on motion to continue a preliminary injunction. 

Perry & Heyward, for complainant. 

Cothran, Wells, Ansel & Cothran, T. Q. Donaldson, and A. H. 
Donaldson, for defendants. 

SIMONTON, Circuit Judge. The facts of this case are these, as 
set out in the bill: Complainant, Vardry A. Mcltee, and his brother, 
Alexander McBee, on lGth March, 187G, executed to the Camper- 
down Mills, a corporation of South Carolina, a lease of a tract of 
land, situate in the city of Greenville, S. C, on both sides of the 
Reedy river. The term of the lease was 30 years from the date of 
execution. The rent reserved was an annual rental of $4,870 on 
the 1st of March, 187G, to 1st March, 1884, and of $5,400 from 1st 
March, 1884, to 1st March, 1891, and from the 1st March, 1891, to 
the end of the term, $6,250; the rent payable semiannually, to- 
gether with taxes accruing on the property. Nothing whatever 
was said in the lease concerning the assignment thereof by the 
lessee. The lessee, therefore, had full power to assign the lease 
at any time during its term. Greenaway v. Adams, 12 Ves. 395; 
Tayl. Landl. & Ten. § 402. In 1884 the Camperdown Mills became 
insolvent, and went into the hands of. a receiver appointed by the 
state court; and on the 1st of August, 1885, pursuing an order of 
the said court, the receiver sold at public auction all the property of 
the Camperdown Mills, including this lease. At that sale, H. P. 
Uammett purchased the entire property of the Camperdown Mills, 
including this lease, for the sum of $70,000. A deed of conveyance 
was executed by the receiver to H. P. Hammett and his associates, 
in which each of the associates was mentioned by name, and the 
amount of his interest in the purchase specified. All those associ- 
ates of H. P. Hammett who are now alive are made parties defend- 
ant to this proceeding, together with the personal representatives 
of those of them who are now deceased. Hammett and his associ- 
ates went into the possession of the property; carried on the busi- 
ness thereof until the January following. In the meantime they 
had obtained an act of incorporation from the legislature of the 
state of South Carolina, and had accepted the same, and thence- 
forward the premises were occupied and the business carried on by 
this corporation, which bore the name of the Camperdown Cotton 
Mills. No assignment in writing was made of this lease by Ham- 
mett and his associates to the Camperdown Cotton Mills. The 
Camperdown Cotton Mills continued in business until some time 
in April, 1894, when it in turn became insolvent, and passed into 
the hands of a receiver under proceedings instituted in this court 
by O. H. Sampson & Co. On the 31st of October, 1894, all the 
assets of the Camperdown Cotton Mills, except this lease, were sold 
by James L. Orr, Esq., who had been appointed receiver. At this 
sale O. H. Sampson & Co. became the purchasers. All of the 
property of the Camperdown Cotton Mills being thus disposed of, 
except this lease, a meeting of the directors of the said company 
v.66F.no.4— 27 
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has been called for the purpose of considering the propriety of de- 
manding from Hammett and his associates a formal written assign- 
ment of the lease to the Oamperdown Cotton Mills. In proceedings 
heretofore had in this court in the original cause it was held that 
a written assignment was necessary to transfer this lease. On re- 
ceiving notice of this proposed action on the part of the directors, 
the complainant, filed this bill. After reciting in substance the 
facts above stated, and charging that the object of .the meeting was 
to transfer to an insolvent corporation this lease, executed to him 
and his brother, and thereby to substitute this insolvent in place 
of Hammett and his associates, who, he claims, are responsible to 
him for the payment of the rent, and who are abundantly able to 
meet this responsibility, and asserting that, if this proceeding is 
allowed, he will be entirely deprived of the means of collecting his 
rent, and so defeat the very object of this lease, the bill prays 
that defendants be enjoined from making or attempting to make 
any deed, assignment, or transfer of any sort of the lease in ques- 
tion to the Camperdown Cotton Mills, or to any other corporation 
or person unable to pay the installments of rent as they fall due 
thereunder, without first securing to the complainant a prompt 
payment of the rent Alexander McBee, who was one of the les- 
sors, some time previous to this suit assigned all his right, title, 
and interest in the lease to the complainant. The rent of the 
premises up to the filing of this bill, with the exception of a period 
between the 1st day of March, 1894, and 30th day of April, 1894, has 
all been paid. 

Upon the filing of the bill a rule was issued against the defend- 
ants to show cause why the prayer of the bill should not be grant- 
ed, and an. injunction issued in accordance therewith. The de- 
fendants have filed their return, in which, among other things, they 
say "that they are advised as matter of law, and aver, that, being 
simply assignees of said lease, they have the legal right, subject to 
the rights of said Camperdown Cotton Mills, to assign said lease 
to whomsoever they please, and that complainant has no equity to 
interfere." The question in this case is, what is the responsibility 
of the assignees of the lease to the lessor, and how long does that 
responsibility exist? There is no doubt that the lessee, being a 
party to the original contract, continues always liable thereon, not- 
withstanding any assignment he may make. Eaton v. Jaques, 2 
Doug. 463; Tayl. Landl. & Ten. § 438. But an assignee by the as- 
signment is put in privity of the estate of the lessor, but not in 
privity of contract Childs v. Clark, 49 Am. Dec. 164. For this 
reason all the authorities hold that the assignee is responsible for 
the rent only so long as he remains in possession of the property, 
and they also hold that, in the absence of fraud, he can assign the 
lease at any time during his possession, and assume no responsibili- 
ty for the payment of rent by his assignee. It is thus stated by 
Fields, C. J., in Johnson v. Sherman, 76 Am. Dec. 481: 

"The assignee of a lease may discharge himself from liability for subse- 
quent breaches of the covenants thereof by assigning over to a beggar, to a 
married woman, to a prisoner, or to a person leaving the state, provided the 
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assignment be executed before his departure, even though it be made for the 
express purpose of avoiding his responsibility, and a premium be given as an 
inducement to accept the transfer." 

A lessee remains liable on his express obligation, notwithstand- 
ing he may have assigned his lease. Wall v. Hinds, 4 Gray, 256; 
Smith v. Harrison, 42 Ohio St 180. And the lessor may sue, at 
his. election, either the lessee or the assignee, or may pursue his 
remedy against both at the same time, though, of course^ with but 
one satisfaction. In such case the liability of the original lessee 
depends upon privity of contract, and continues during the whole 
term, while the liability of the assignee depends upon privity of 
estate, created by the assignment, and continues only during the 
time he holds legal title to the leasehold estate during the assign- 
ment Tayl. Landl. & Ten. § 452; 1 Washb. Real Prop. 326, etc.; 
Thursby v. Plant, 1 Saund. 241b, note 6. The whole subject 
is discussed, and the law in relation thereto distinctly declared, in 
Onslow v. Corrie, 2 Madd. 340. • That was a case in equity, and in 
the discussion of the case the court says: 

"Why is the assignee liable to the landlord? Because of the privity of 
estate. The original lessee is liable in respect of the privily of contract The 
liability of the assignee of a lease begins and ends with his character of 
assignee. In him there is no personal confidence by the lessor." "An as- 
signee may, whenever he pleases, assign again, and the moment he divests 
himself of the character of assignee he also shakes off his liability for 
rent. * * *" 

Equity, however, gives relief to a landlord for his rent in cases 
of assignment — First, where the assignment is merely colorable and 
fictitious, the possession remaining with the assignor; or, secondly, 
though there be a real assignment, yet it has been made for the 
purpose of depriving the landlord of his legal remedies for rent 
due, or breaches of covenant incurred previous to the assignment. 
It will be observed that these cases, and, indeed, all the cases on 
the subject, including those quoted in the exhaustive argument of 
the defendants, speak of the liability of the assignees of a lease 
in any form. Counsel for defendants claim that the cases turn 
upon the form of action, whether in debt or covenant. But a 
close examination of the cases will show that this distinction ex- 
ists only in the case of the lessee. If the lessor sue him in debt, 
he can plead assignment by consent of lessor; if the suit be in cove- 
nant, he cannot excuse himself by such a plea* This seems to be 
the settled law. Wood, Landl. & Ten. § 304; Id. p. 552, note 6. 
In the present case, Hammett and his associates lawfully received 
the assignment of the lease from the lessee, who, as we have seen, 
had the perfect right to assign it, there being nothing in the lease 
forbidding such assignment During their possession under this 
assignment they came into privity of estate with the lessor, and 
were bound to pay all the rent which accrued or may accrue dur- 
ing their possession under the lease. But this lease is their prop- 
erty, and it is clothed with all the incidents of property, one of 
which is the right to dispose of it They, therefore, under every 
principle of law, have the right to assign it. We have seen that 
under such an assignment they assume no responsibility for their 
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assignee, and that their responsibility for the future rent will cease 
with their assignment of the lease. Of course, their responsibility 
for any rent past due and unpaid will continue. If this assignment 
be not bona fide, and be merely colorable, — that is to say, if it be 
made for the purpose of avoiding responsibility for rent already 
accrued, or to evade the performance of covenants they were bound, 
during their tenure, to perform, or if their assignee is simply a man 
of straw, who will hold for them, — then an assignment, made un- 
der such circumstances, would not free them from the responsibility. 

It is contended that at the auction sale, at which Hammett and 
his associates became the assignees of the lease, the agent of the 
lessor gave public notice that the purchasers of this lease would 
be held to the same responsibility as was then upon the lessee. 
But this announcement could not affect the legal rights of any pur- 
chaser at this sale. The lessee was not selling under any permis- 
sion given it by the lessor. The consent of the lessor was in no wise 
necessary to the sale, and therefore he could not impose any condi- 
tions which would in any way bind the purchaser. The prayer of 
the bill is for an injunction against any assignment of the lease by 
Hammett and his associates. It is very clear that no injunction 
as broad in its terms as this can be granted. He also prays that 
they may be enjoined from assigning to the Camperdown Cotton 
Mills, an insolvent corporation, in the hands of a receiver, and 
practically defunct The power of the receiver, and the extent of 
his control over the property of the corporation of which he is ap- 
pointed, are measured by the terms of the order appointing him. j 
In the present case it appears that James L. Orr, Esq., in the case 
of Sampson and others against the Camperdown Cotton Mills, was 
appointed receiver of all and singular the property and effects of 
the defendant corporation. If, therefore, as was contended by the 
counsel for the defendants at the hearing, the Camperdown Cotton 
Mills have an equity to require the assignment of this lease to it, 
that equity inures to the receiver. And the perfecting this equity 
by a legal assignment would require that such assignment be made 
to the receiver, and in such case the lease would be held for the 
benefit of the creditors of the Camperdown Mills. If, however, the 
Camperdown Cotton Mills never acquired such an equity, and if 
the entire property in the lease remains in Hammett and 'lis as- 
sociates, under the trend of the authorities above referred to, they 
could assign to the Camperdown Cotton Mills, even though it be 
insolvent. The existence of the Camperdown Cotton Mills as a 
corporation has not been destroyed by the appointment of a re- 
ceiver. It does not hold its franchise at the will of this court, nor 
subject to the control of this court Nothing can deprive it of its 
franchise except a forfeiture thereof, enforced by the state of South 
Carolina, from whom it is derived, or by the voluntary surrender of 
the franchise on the part of the corporation. 

There is another view to be taken of this case. This court, sit- 
ting as a court of equity, is asked to make use of the extraordinary 
remedy of an injunction to prevent the assignment of this lease. 
If, as the complainant insists, Hammett and his associates have no 
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right to assign the lease, then the injunction is unnecessary. If 
they have no right to free themselves from responsibility by such 
an assignment, and if in fact that responsibility will remain, not- 
withstanding an assignment, or an attempt to make an assignment, 
or the assignment proposed, then the complainant has a plain, ade- 
quate, and complete remedy at law against them, and he does not 
need, and cannot entitle himself to, the aid of this court. 

The restraining order heretofore granted is rescinded. The prayer 
for the injunction is refused. The bill is dismissed, with, costs. 



PENNSYLVANIA CO. FOR INSURANCE ON LIVES AND GRANTING 
ANNUITIES v. JACKSONVILLE, T. & K. W. RT. CO. et al. 

JACKSONVILLE, T. & K. W. RY. CO. v. AMERICAN CONST. CO. et al. 

(Circuit Court of Appeals, Fifth Circuit February 5, 1805.) 

Nos. 325 and 331. 

t. Costs tn REcrErvE7i«inp Proceedings— Apportionment. 

A subordinate railroad was taken into the hands of a receiver appointed 
for the controlling company engaged in operating it, and, after being oper- 
ated for some time by the receiver, was surrendered to its own company. 
Held, that the property so surrendered was liable for its due proportion of 
the costs of the receivership accruing while It was in the receiver's hands, 
although the company owning it never became a party to the proceedings 
until It appeared for the purpose of contesting such liability; aud that the 
apportionment of such cost was a matter resting in the sound discretion 
of the circuit court. 

2. Costs in Equity— Discretion of Chancellor. 

The matter of costs lies largely In the discretion of the chancellor, and a 
decree made by him, reviewing the action of the clerk determining what 
papers should be formally filed, and the manner of filing, will not be re- 
vised on appeal 

Appeal from the Circuit Court of the United States for the 
Northern District of Florida. 

These were appeals taken respectively by the Pennsylvania Com- 
pany for Insurance on Lives and Granting Annuities against the 
Jacksonville, Tampa & Key West Railway Company and others, 
and by the latter company against the American Construction Com- 
pany, Philip Walters, and others, from a decree adjudicating the 
matter of costs arising in receivership proceedings. 

J. C. Cooper and T. M. Day, for Jacksonville, T. & K. W. Ry. Co. 
J. C. Cooper and R. H. Liggett, for Pennsylvania Co. for Insur- 
ance on L./es and Granting Annuities. 
R. W. Davis, for Florida Southern R. Co. 

Before McCORMICK, Circuit Judge, and BRUCE, District Judge. 

PER CURIAM. These cases are substantially one, and were 
beard as such in this court. The subject of the contention is the 
clerk's costs in a suit in equity in which the railroad and other 
property of the Jacksonville, Tampa & Key West Railway Company 
and of the Florida Southern Railroad Company was in the actual 
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custody of the court, and was operated and controlled by a receiver 
appointed in the suit in which the costs accrued. Nearly the whole 
of the costs in controversy were taxed for the filing of the receiver's 
monthly reports and the accompanying vouchers submitted to the 
court during the eight months that the receiver was operating the 
railroads under the orders of the. court. The property of the Jack- 
sonville, Tampa & Key West Railway is still in the custody of the 
court, operated and controlled by another receiver, the successor 
of one to whom the first receiver delivered the same under the or- 
ders of the court The present receiver and his immediate prede- 
cessor were appointed in another suit pending in the same court 
during the whole time of the continuance of the first receiver's 
holding. The first receiver was appointed in a suit by a stock- 
holder; the subsequent receiver in a suit by the trustee represent- 
ing the mortgage bondholders of the Jacksonville, Tampa & Key 
West Railway Company. When the stockholder's suit was brought, 
the Jacksonville, Tampa & Key West Railway Company was in the 
actual possession, and had the control and operation, of the rail- 
road and other property of the Florida Southern Railroad Company. 
It appears that the property of this company has been surrendered 
to the Florida Southern Railroad Company, and it is insisted that 
this company was never a party to either of the equity proceedings 
referred to, although its property was, as before stated, in the actual 
custody of the court during the whole period of the first receiver's 
employment as such, and the two properties were operated by him 
as one railroad. The Florida Southern Railroad Company did, 
however, appear in the circuit court in these suits to contest its 
liability for the costs in controversy; and it was found by that 
court to be liable and was adjudged to pay a certain portion of these 
costs arising out of the court's operating of its property. 

In equity proceedings the matter of costs is necessarily so largely 
in the discretion of the chancellor that a decree relating to that 
subject alone is not ordinarily reviewed in the appellate court 
In the absence of manifest abuse of that discretion, the appellate 
court will decline to control its exercise. There is no statute or 
rule of court prescribing what papers, to the exclusion of all others, 
shall or may be filed in court. In the absence of such a mandatory 
limitation, it seems clear that the clerk should and must file all 
such papers in an equity proceeding as the chancellor orders him to 
file. And if the clerk, acting on his own judgment and sense of 
duty or lawful interest, files separately the vouchers accompanying 
a receiver's reports, when the parties object because the vouchers 
are not proper papers to be filed in court, or are many of them 
fastened together in bundles, and should be filed as one paper, or 
for any other reason, and the issue is brought to the decision of the 
chancellor, who decides that many of them should be filed, as 
they have been, separately, marked "Filed" by the clerk, the order 
or decree announcing that decision is controlling on the clerk, and 
a sufficient warrant to him for filing such papers. It may or it 
may not be necessary or judicious to regulate the practice in this 
regard by a rule of court There were 15,621 vouchers filed with 



Digitized by 



Google 



TABOR V. INDIANAPOLIS JOURNAL NEWSPAPER GO. 423 

the receivers' reports, for which the clerk charged 10 cents a 
voucher, amounting to fl,562.10. It may be that these vouchers 
unnecessarily incumber the records of the court, and unduly swell 
the cost of the proceedings. We express no opinion as to whether 
these vouchers should have been kept in a safe place among the 
records of the railroad offices, or filed with the special master, or 
brought into court and filed with the clerk. As the statutes and 
rules of court now stand, it was in the discretion of the judge to 
decide this question, and we do not feel authorized to review his , 
decree in this matter, or in the matter of making a part of the 
amount of the costs a charge on the property of the railway and 
railroad companies respectively. We are clear that so much of 
the proper cost as accrued during the first receiver's operation of 
the railroads, and grew out of that operation, was and is a proper 
charge on the property of those corporations, and that, under the 
conditions in which the costs accrued, the apportioning of them 
against the respective properties must rest in the sound discretion 
of the judge of the circuit court. The decrees appealed from are 
affirmed. 



TABOR v. INDIANAPOLIS JOURNAL NEWSPAPER CO. 

(Circuit Court, D. Indiana. March 14, 1885.) 

No. 9,184. 

1. Pleading— Surplusage — Complaint fob Libel. 

Allegations in a complaint for libel that plaintiff addressed several let- 
ters (setting them out in fall) to defendant, asking a retraction of the al- 
leged libelous statements, and that no answers thereto were received, con- 
stitute a violation of the rule requiring a statement* of facets constituting 
the cause of action, and not the evidence to sustain it; and all matter re- 
lating to such letters must be stricken out on motion. 

2. Pract ice— Filing Interrogatories in Actions at Law. 

The rule of practice in the federal courts does not permit the plaintiff 
in an action at law to file, with his complaint, interrogatories to be an- 
swered by defendant. Ex parte Pisk, 5 Sup. Ct 724, 113 U. S. 713, fol- 
lowed. 

This was an action for libel brought by Julia Marlowe Tabor 
against the Indianapolis Journal Newspaper Company. Defendant 
moves to strike out certain matter from the complaint. 

Lucius B. Swift, for plaintiff. 

Hawkins & Smith, for defendant. 

• 

BAKER, District Judge. The plaintiff, in her complaint, alleges 
that the defendant did maliciously, with intent to injure her good 
name and reputation, and to defame and injure her in respect of 
her profession as an actress, print and publish in the regular Sun- 
day issue of the Indianapolis Journal, of and concerning the plain- 
tiff, a certain false and malicious libel, which is set out in the com- 
plaint The complaint then further alleges that on the 16th day of 
January, 1895, the plaintiff caused to be addressed to the defend- 
ant's editor a letter, which is set out, asking for a retraction of the 
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alleged libelous matter. It further alleges that, no answer having 
been received to that communication, on the 21st of January, 1895, 
the plaintiff caused another letter to be addressed to the defendant, 
asking for a retraction of the alleged libel ; and it alleges that no 
answer was received to that letter. The complaint further alleges 
that on the 5th day of February, 1895, the plaintiff addressed to the 
defendant another letter, in like manner asking for a retraction of 
the alleged libelous matter; and that no response to either of said 
letters has been made, and the alleged libelous matter has never 
in any manner been retracted by said defendant. The complaint 
alleges that plaintiff has been damaged by said libelous publication, 
in her person and in her profession, in the sum of $25,000, for which 
she demands judgment The complaint is also accompanied by five 
interrogatories, and the court is asked to require that the same be 
answered by the defendant under oath, positively and without eva- 
sion, within such time as may be limited by the court therefor. 
These interrogatories, if proper to be filed and answered, call for 
facts which would be pertinent to the matters alleged in the com- 
plaint 

The defendant has moved the court to strike out all that part 
of the complaint relating to and containing the several letters above 
mentioned. This motion must be sustained. While it is true that 
a refusal to retract a libel may be given in evidence on the trial of 
the cause in support of the charge that the alleged libelous publi- 
cation was maliciously made, it is improper to set out such* evi- 
dence at large in the complaint All that part of the complaint 
which contains the letters relates to matter constituting no part of 
the cause of action, and which occurred after the alleged cause 
of action accrued, and can only be competent as evidence to re- 
flect light on the prior intention of the publisher of the libel 
at the time the publication was made. It is fundamental in the 
law of pleading that the facts constituting the cause of action, and 
not the evidence to support it, shall be set out in the complaint 
The plaintiff is given an exception to this ruling, and has leave 
within 20 days to file her bill of exceptions. 

Although no motion has been made by the defendant to strike out 
the interrogatories filed with the complaint, the court feels con- 
strained sua sponte to strike them out. It is settled by the rule 
of practice in this court that the plaintiff will not be permitted to 
file interrogatories to be answered by the defendant, with his com- 
plaint, in a common-law action. This principle is established by 
the decision of the supreme court of the United States in Ex parte 
Fisk, 113 U. 8. 713, 5 Sup. Ct. 724, and later cases in the federal 
courts follow the doctrine of this case. 

An order, therefore, will be entered, striking from the files all the 
interrogatories annexed to the complaint in this cause, to which 
ruling the plaintiff excepts, and has 20 days in which to file her 
bill of exceptions. 
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HAMMOND v. CRAWFORD. 
(Circuit Court of Appeals, Second Circuit. March 5, 1895.) 

L Brokers— Commission for Effecting Sale— When Earned. 

Defendant made a contract in writing with plaintiff, agreeing, "in case 
he effected a sale or deal of" certain mines, through the introduction by 
plaintiff of one S., to pay plaintiff certain sums in money and stock. 
Plaintiff introduced S. to defendant, and an agreement was made between 
them that defendant should organize a corporation, and convey the mines 
to it, and issue certain stock to- S., who should then make certain pay- 
ments in cash to defendant and to the corporation, it being provided that 
the charter and by-laws of the corporation must be mutually satisfactory 
to the parties. Subsequently, defendant, having organized the corpora- 
tion, offered to S. its charter and by-laws and a deed of the mines. S. 
refused to consummate the contract on the grounds that defendant's title 
was not good, and that the charter and by-laws of the corporation were 
not satisfactory to him. The transaction then came to an end, and no 
sale or deal with S. was effected. Held that, as plaintiff's intervention 
had not effected either a completed sale or an enforceable agreement for 
sale, he was not entitled to the commission stipulated in his contract with 
defendant. 

21 Practice— Request for Submission of a Question to Jury. 

When a party does not ask to ge to the jury on a question arising In 
the case, he cannot contend, in an appellate court, that such question 
should have been left to the Jury. 

In Error to the Circuit Court of the United States for the South- 
ern District of New York. 

This was an action by William J. Hammond, Jr., against George 
Crawford, on a written contract. The circuit court directed a ver- 
dict for defendant, and entered judgment thereon. Plaintiff brings 
error. 

Charles H. Brush, for plaintiff in error. 
Hugh L. Cole, for defendant in error. 

Before BROWN, Circuit Justice, and LACOMBE and SHIPMAN, 
Circuit Judges. 

LACOMBE, 'Circuit Judge. This is an action upon a written con- 
tract in the words and figures following: 

"N. Y., July 15, 1891. 

"The understanding I have with W. J. Hammond, Jr., is as follows: That 
in case I effect a sale or deal of the Confidence group of mines situated in 
Socorro county, New Mexico, through the introduction, by said Hammond, of 
A. F. Sortwell or his associates, I am to pay said Hammond from the sale of 
stock of the Confidence Mining Company, which 1 am to sell at par, $25,000 
in cash, and am also to assign to W. J. Hammond, Sr., $25,000 of the afore- 
said mining stock, and, in addition to the above, I am to pay over to said 
Hammond, Jr., $25,000 in cash, and am to assign to said Hammond, Jr., or 
whom he may direct, $25,500 of the aforesaid mentioned mining stock. 

"George Crawford." 

The plaintiff contended that he performed the services required of 
him, and, alleging that the stock of the said company was worth f 25 
per share (the par value being f 5), demanded judgment for $302,500. 
He sought to prove performance by showing that through his pro- 
curement Sortwell entered into an agreement with defendant con- 
taining the following provisions, viz.: That Crawford was to cause 
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to be organized a corporation under the laws of New Jersey, and 
to convey to such corporation, by a good and sufficient warranty 
deed, the mining property known as the "Confidence Group of 
Mines," situated in the county of Socorro, N. M., the said deed 
and other evidences of title to the said property to be approved 
by counsel learned in the law, nominated by Sortwell; that the 
capital should be $500,000 in 100,000 shares at $5 a share, and 
that Crawford should deliver to Sortwell 45,000 full-paid shares; 
that Sortwell, upon delivery of said deed and of the certificate of 
incorporation, should pay to Crawford personally $125,000 and to 
George Crawford, as treasurer of the company, $100,000; that Craw- 
ford, on receipt of the $125,000, should erect a stamping mill of a 
designated capacity, and turn the same over to the company; that 
the incorporation of the said company and the payment of the pur- 
chase money for the 45,000 shares should be consummated on or be- 
fore October 1, 1891; and that "the charter of the aforesaid cor- 
poration and the by-laws of the same [shall] be mutually satis- 
factory to the parties to this contract." The date of consumma- 
tion of this Crawford-Sortwell agreement was extended by mutual 
consent until January 4, 1892. On that day Crawford offered a deed 
from himself and wife, a charter of the Confidence Mining Company 
taken out under the New Jersey laws, and a copy of the by-laws of 
such company. Sortwell, through his counsel, both being present 
at the time, objected, and refused to consummate the agreement 
upon the expressed grounds (1) that there was no good and suf- 
ficient title shown; (2) that the charter and incorporation of the 
Confidence Mining Company were not satisfactory to Sortwell; (3) 
that the by-laws of said company were not satisfactory to Sortwell. 
That ended the transaction, and no sale or deal with Sortwell was 
ever effected. These facts are undisputed. The trial judge held 
that under the agreement sued upon the parties contemplated that 
the plaintiff's commission or compensation was to be dependent upon 
the effecting by the defendant of a sale by which he was to realize 
the money out of which the plaintiff was to be paid, and that the 
conditions had not been brought into existence by which plaintiff 
was entitled to compensation from the defendant; and verdict was 
directed for the defendant, to which ruling plaintiff duly excepted. 
He did not ask to go to the jury. It is assigned as error: (1) That 
verdict was directed for defendant. (2) That verdict was not di- 
rected for plaintiff. (3) That the court did not refer it to the jury 

(a) to determine whether or not, under the terms of the contract, 
the compensation was not to be paid until a deal had been effected 
by which defendant would realize the amount of money at which 
it was proposed that the 45,000 shares of stock should be sold; 

(b) to determine whether plaintiff had not performed his part of 
the agreement; (c) to determine whether or not defendant had title 
to the Confidence group of mines, with an instruction to render a 
verdict for plaintiff, if they found defendant had no title. Not hav- 
ing asked at the trial to go to the jury on the points set out in the 
assignment of errors, plaintiff is not entitled to contend in this court 
that the interpretation of the contract should have been left to the 
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jury. But, if he were, we are satisfied that the trial judge correctly 
disposed of that question. The contract is inartificially drawn, and 
awkwardly expressed, but it contains no technical terms, and pre* 
sents no ambiguity as to the fundamental question presented on 
the trial. The trial judge stated that "it omits to inform us. what 
kind of a sale or deal was contemplated by the parties as the one 
to be effected by the defendant through the intervention of the plain- 
tiff." It might be necessary to supply that omission by proof, if 
the question were whether some sale or deal actually effected was 
the kind of sale or deal contemplated by the contract; but upon 
the undisputed facts of the case no sale or deal at all was effected 
through plaintiff's intervention. None certainly was effected by 
the mere execution of the Crawford-Sortwell agreement, for that 
expressly reserved to Sortwell the right to recede from his offer 
if the charter and by-laws of the new company were not satisfactory 
personally to him; and, if he did not choose to be satisfied with them, 
Crawford could not compel him to. The plaintiff's intervention 
therefore effected neither a completed sale to Sortwell nor an 
agreement of purchase susceptible of enforcement against him. 
Had Sortwell objected to carrying out the agreement solely on the 
ground that Crawford's title to the property was defective, the au- 
thorities cited on plaintiff's brief might apply, but the undisputed 
testimony shows that he based his refusal also on the grounds that 
neither charter nor by-laws were satisfactory to him, a condition 
the nonfulfillment of which was not dependent on the action of 
Crawford. The judgment of the circuit court is affirmed. 



CITY OP FINDLAY v. PERTZ et al. 
(Circuit Court of Appeals, Sixth Circuit February 26, 1806.) 
No. 195. 

1. Principal and Agent— Agent Acting for Both Parties to Contract. 
One B., who was an agent of P. & S. for the sale of automatic separators, 
manufactured by them for use on natural gas wells, entered the employ 
of the board of gas trustees of the city of F. as superintendent of the 
natural gas works managed by them for said city. While in the employ 
of said board, he ordered, in its name, from P. & S., 32 separators, upon 
the sale of each of which P. & S. allowed him a commission of $10, the 
agreement for such commission being unknown to the board of gas trus- 
tees. ' As soon as the board learned of such agreement, they discharged 
B., notified P. & S. that they disavowed the contract made by B. on the 
ground of fraud in making the same, offered to return the separators, and 
demanded back the money which had been paid under the contract. Hdd, 
that the conduct of B. in acting as agent for both parties, without the 
knowledge of the board of trustees, and of P. & S., in procuring the con- 
tract through such agency, was fraudulent, and entitled the city to rescind 
the contract. 

& Same— Ratification — Municipal Corporation. 

Held, further, that the contract, being neither immoral nor unlawful, 
but such as the city had a right to make, might be ratified by the city, as 
by a private individual, either formally or by its conduct 

Iq Error to the Circuit Court of the United States for the West- 
ern Division of the Northern District of Ohio. 
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This was an action by John W. Pertz and George R. Stewart 
against the city of Findlay, Ohio, to recover the price of certain 
automatic gas separators alleged to have been sold to said city. 
In the circuit court the plaintiffs recovered judgment Defendant 
brings error. 

The facts necessary to be stated to an understanding of the legal questions 
to be decided are substantially these: 

The plaintiff in error is a municipal corporation of the state of Ohio. It 
owned and operated a plant for the distribution of natural gas to consumers 
within the city. This plant was under the control of an arm of the city gov- 
ernment called the "board of gas trustees," composed of five members, elected 
annually by the qualified voters of the city. That board had authority to em- 
ploy a superintendent whose duty it was to maintain and operate the plant, 
make all necessary improvements and repairs, collect the dues from con- 
sumers, and render all other necessary services, under direction aud super- 
vision of the board of gas trustees, as might be required for a successful opera- 
tion of a natural gas system. The duties of the superintendent were such 
as to require an expert in the boring and management of gas wells and in the 
safe and economical distribution of the gas to consumers. The position was 
that of an employ e" of the city government, and was one involving expert 
knowledge and a considerable degree of trust and confidence. The defendants 
in error were partners, doing business under the firm name of Pertz & Stew- 
art, at Kokomo, Ind., and as such were patentees and manufacturers of a 
machine called an "automatic separator." These machines were adapted to be 
attached to the orifice of a natural gas well, and purported to separate the oil 
or water which came to the surface intermingled with the gas, and were 
represented to operate automatically. This firm had in their service one Mel- 
vin M. Brook 8, who acted as their agent in Indiana for the sale of their sep- 
arators upon a commission. In the spring of 181)0, this agent went into the 
Findlay, Ohio, oil field, for the purpose of selling separators for the said Pertz 
& Stewart. While in that field as the agent of defendants in error, he was 
chosen superintendent of the gas plant owned and operated as aforesaid by 
the city of Findlay. July 12, 1890, Brooks wrote to defendants in error a 
letter concerning separators for use on the city wells. That letter is not pro- 
duced by them. Mr. Stewart states that the letter was one of inquiry as to 
how the separators would work on oil wells. The answer to that letter was 
dated July 16, 1800, and was In these words: 

"Pertz & Stewart, Manufacturers of Automatic Gas Separator and Drip. 

"Kokomo, Ind., July 10, 1890. 
"Mr. M. M. Brooks, Findlay, Ohio— Dear Sir: Your favor of the 12th re- 
ceived. We will be glad to furnish you any number, of separators you may 
desire. You may connect them to a well producing oil with the gas. and rest 
assured that they will separate the oil just as readily as the water; but, when 
you desire to connect to a well producing oil, please so state in your order, for 
the reason that we make the valve a little larger for oil than we do for water. 
We sell tbem with the same guaranty for separating oil as we do for water. ' 
Hoping to hear from you soon, 

"Yours very truly, Pertz & Stewart" 

The board of gas trustees, upon representations of Brooks, authorized him 
to purchase for the city of Findlay three of these automatic separators. This 
was done by a letter dated July 22, 1890, In these words: 

"Findlay, Ohio, July 22nd, 1890. 
"Pertz & Stewart, Kokomo, Ind.— Gentlemen: Please ship us at once to 
Stewartsville, Hancock County, Ohio, 3 separators for oil and gas, and 1 for 
water and gas. Stewartsville is on the Nickel Plate Railroad. 

"Yours truly, The City Gas Works." 

This letter was written by Brooks, and defendants in error admit that, when 
received, they recognized it to have been written by him. 
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August 11, 1890, Brook* ordered 16 other separators, by letter In these 
words: 

"Findlay, Ohio, August 11th, 1890. 

"Messrs. Pertz & Stewart, Kokomo, Ind.— Gentlemen: Please ship to Stew- 
artsville, Ohio, via Nickel Plate R. R., x 10 automatic separators, and to Van 
Buren 6 of the same. The latter is a station on the Toledo, Columbus & Cin- 
cinnati R. It, a short distance north of Stewartsville. If you cannot ship the 
entire order at once, please ship to Stewartsville first I think that oil is the 
* * * likely to come first in these wells. I examined the ones sent, but 
can't detect any difference in them. 

"Truly yours, • The City Gas Works, 

"By M. M. Brooks, Supt" 

On September 7, 1890, Brooks again made an order for 13 additional ma- 
chines, by the following letter: 

"Findlay, Ohio. 
"Pertz & Stewart, Kokomo, Ind.— Gentlemen: Please ship separators as 
follows: 5 to Stewartsville; 8 to Findlay. I had discovered the error in your 
invoice of Aug. 22d, and had it corrected. Please send them forward as soon 
as possible. 

"Truly yours, M. M. Brooks, Supt" 

The first three separators were billed at $105 each, and on September 12, 
1800, a remittance in full of bill was made by the following letter: 

"Findlay, Ohio, September 12, 1890. 
"Pertz and Stewart, Kokomo, Ind.— Gentlemen: Inclosed find New York 
Exchange No. 37,508, for three hundred and fifteen dollars, same being on 
account. Please acknowledge receipt of same. 

"Respectfully yours* The City Gas Works, 

"Per C. K. Beach, Sec'y." 

As these separators were delivered, they were attached to the gas wells 
operated by the gas trustees, by their superintendent, Melvin M. Brooks. No- 
vember 1, 18SK), defendants in error rendered an account for the 29 separators 
which had been ordered by the letters of August 11th, and September 7th. 
This account was in these words and figures: 

"Kokomo, Ind., November 1, 1890. 
"City Gas Works, Findlay, Ohio, In Account with Pertz & Stewart, Proprie- 
tors of John W. Pertz Automatic Separator/ 

Aug. 20. To Mdse $315 00 

" 22. " 030 00 

" . 23. " 105 00 

. Sept 4. " * G30 00 

" 10. '* 840 00. 

" 22. " 52500 



$3,045 00 
"Please remit Unless otherwise advised, will draw for $1,050 on the lOtb 
inst Please honor draft and oblige." 
To this the following reply was made: 

"Findlay, Ohio, November 6, 1890. 
"Messrs. Pertz & Stewart, Kokomo, Ind.— Gentlemen : Please do not draw 
on us. We note you have billed the separators at the gross price. Please send 
credit memoranda of the discount by return mail. We understand the dis- 
count is ten per cent, on a sale of four. We presume a greater discount will 
be allowed on the number we have purchased. Your reply by return mail 
will oblige, 

"Yours respectfully, The City Gas Works, 

"Unas. K. Beach, Secy." 

The gas trustees denied that they had authorized the purchase of the 29 
separators ordered by the letters of Brooks above cited, and, suspecting that 
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the price charged was excessive, began to make inquiry. Brooks, when ap- 
proached on the subject, said $105 was the net price, and that no commission 
or discount was allowed; upon being pressed about the matter, and confront- 
ed with evidence that a discount or commission had been allowed other pur- 
chasers, admitted that he was the agent of Pertz & Stewart, and that they had 
allowed him a commission of $10 on each of the separators purchased for the 
city of Findlay. He admitted that he had received $30 as commission on the 
three separators bought by direction of the trustees, and offered to turn it 
over to the city. He admitted that he would receive $290 on the other pur- 
chases, and proposed that these commissions should be credited on the ac- 
count against the city. Upon these admissions he was immediately dis- 
charged from his position. j 
November 17, 1890, the defendants in error wrote the following letter, and | 
inclosed a new account, crediting thereon the commissions due to Brooks: 

"Kokomo. Ind.. November 17, 1890. i 

"City Gas Works, Findlay, Ohio, in Account with Pertz & Stewart, Proprie- 
tors of John W. Pertz Automatic Separator and Drip. 
1890. 

July 26. 3 separators, at $105 ....$315 00 ! 

Aug. 20. 3 " " " 315 00 

" 22. 6 " " " « 630 00 

" 23. 1 " " " 105 00 

Sept. 4. 6 " " " 630 00 

" 16. 8 " " " 840 00 

" 22. 5 " " " 525 00 $3,360 00 

Sept 12. By N. Y. Exchange $315 00 l 

Nov. 13. ByM.M.Brooks 30 00 

Nov. 13. By Com. on 29th Sept., each $10.00 290 00 635 00 

Balance $2,725 00 

"Pertz & Stewart, 
"Manufacturers of Automatic Gas Separator and Drip." 

"Kokomo, Ind., November 17, 1890. 
"City Gas Works, Findlay, Ohio— Gentlemen: Inclosed please find state- 
ment of your account to November 17, 1890. We received letter from Mr. 
Brooks the 15th, under date of November 13th, inclosing $30.00 commission, 
paid him on three separators - that you had paid for September 12. Mr. 
Brooks requests us to place the same to the credit of the City Gas Works, and 
also the $10.00 commission on each of the twenty-nine separators not yet paid 
for, which request has been complied with, as you will notice in statement. 
There seems to have been some misunderstanding between Mr. BrookS and 
the company or gas works concerning the $10.00 commission on separators. 
Hoping the matter is satisfactorily adjusted, we are 

"Yours very truly, Pertz & Stewart, 

"By Stewart." 

To this the gas trustees replied, under date of November 18, 1890, as follows: 
"Office of the City Gas Works. Superintendent. 

"Findlay, Ohio, November 18, 1890. 

"Messrs. Pertz & Stewart, Kokomo, Ind.— Gentlemen: Yours of November 
17 received, saying you have a letter from Mr. Brooks on the 15th inst, 
dated 13th inst, returning to you $30.00 commission, paid by you to him on 
three separators that we had paid for September 12, and that, at Mr. Brooks' 
request, you place the $30.00 to the credit of the City Gas Works, and that 
you also credit us with the $10.00 commission on each of the twenty-nine 
separators not yet paid for, all at the request of Mr. Brooks. Your dealings 
with Mr. Brooks were wholly unauthorized by us, and without our knowledge, 
and we have determined that we have no contract whatever with you, and 
will in no way recognize any indebtedness to you. Whatever contract you 
made With Mr. Brooks you can look to him alone for settlement. We cannot 
now parmit you by your letter of the 17th inst. to make any contract with 
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us, and desire you to distinctly understand you never had any contract with 
this board, and we have no present intention of any with you. You no doubt 
realize the fraudulent character of your dealings with Mr. Brooks so far as 
this board is concerned, as we judge from your letter. The separators you 
sent to Mr. Brooks are subject to your order here, so far as we are concerned 
in the matter, but you must at once take care of them at your own expense. 
We will see to the disconnecting of such as are attached to wells, but will 
have no further care of them. The account you inclose us will not be paid, 
as we owe you nothing whatever. We demand that you return to us the 
$315.00 sent you on September 12, as the same was sent you under a mistake. 
As to the fact of our being Indebted to you, if it is not returned, we shall 
take legal steps to collect it by attachment on the separators you have here. 
You understand we base our action and claim on the ground of fraudulent 
contract between you and Mr. Brooks. 

"Yours, etc., Board of Gas Trustees, 

"J. G. Hull, President." 

January 19, 1891, suit was begun by defendants in error in the circuit court 
of the United States for the Northern district of Ohio for the sum of $2,725, 
with interest, being the balance due as per account rendered November 17, 
1890, and above set out. The pleading was, under the Ohio Code practice, a 
petition, answer, and reply. The answer of the city of Pindlay set up the 
following defenses: (1) That the superintendent of the City Gas Works, 
Melvin M. Brooks, was secretly the agent of the plaintiffs, Pertz & Stewart, 
and that they had illegally and fraudulently procured him to procure for them 
a contract for the sale of their separators by promising to him a commission 
on each separator sold. (2) That the defendant was absolutely Ignorant of the 
dual agency of the said Brooks, and in reliance upon him as its sole and 
exclusive servant and employs, and in reliance upon his representations as to 
the usefulness and value of the separators sold by plaintiffs and as to the 
necessity for purchasing same, had authorized him to contract for three of 
said machines. (3) That said Brooks, without authority, had ordered 29 other 
separators, and had placed them upon various gas wells belonging to defend- 
ant, without the knowledge of defendant. (4) That defendant had not dis- 
covered the fact that said Brooks was at the same time acting for both buyer 
and seller until in November, 1890, and that upon that discovery it had dis- 
charged him from Its service, and repudiated the entire transaction, and noti- 
fied plaintiffs that the said separators were subject to their order, and de- 
manded a return of the $315 paid them for the three separators ordered with 
its consent (5) It alleged, in addition, that the said Brooks represented that 
said separators would effectually separate either oil or water from gas, and 
would automatically eject the water or oil thus separated, and were reasona- 
bly worth $105 each, but that said machines were not capable of doing such 
work as represented, or doing it automatically, and were of no practical 
value. (6) This answer concluded with a prayer that the petition might be 
dismissed, and that defendant have judgment for $315, and for other proper 
relief. The reply to this answer admitted that Brooks had acted as their 
agent in Indiana, and that in 1890 he went to the Findlay oil fields for the 
purpose of selling separators; that the first they heard from him was when 
they received from him the orders heretofore set out They admitted that 
they had sent him a commission on the separators first ordered. They say 
that they did not know that the gas trustees of Findlay were ignorant of the 
relations between Brooks and the plaintiffs, and supposed the commissions 
allowed Brooks "would eventually be credited to the city." They insist that 
they acted in good faith, and without collusion or purpose to defraud de- 
fendants; that the invariable price of the separators was $105, with an allow- 
ance of $10 on each sold through their agents; that, at the request of Brooks, 
they had finally credited the city with the commissions he had earned. They 
further insisted that the said separators were attached to the gas wells at 
the time the defendants repudiated the contract, and that defendants had con- 
tinued to use them, and were using them when suit was begun; that the use 
which had been made of them had made them unmarketable by wear and 
exposure, and that they could not be disposed of except at a considerable 
sacrifice. There was a jury, and verdict for the full amount claimed by de- 
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fendants In error. From the judgment thereon, a writ of error was sued out 
by the city of Findlay, and errors have been assigned upon the charge and 
for refusal to charge as requested. 

Janson Blackford, for plaintiff in error. 

Harvey Scribner and Blacklidge, Shirley & Moon, for defendants 
in error. 

Before TAFT and LURTON, Circuit Judges, and SEVERENS, 
District Judge. 

LURTON, Circuit Judge, after stating the facts, delivered the 
opinion of the court. 

1. The objection that the bill of exceptions was not filed during 
the term is not well taken. During the term at which the judg- 
ment was rendered, and on the 19th of September, 181)3, leave was 
granted to file a bill of exceptions within 40 days. By an order 
made December 13, 1893, it was recited that a bill of exceptions had 
been allowed and signed and filed on the 2-tth of October, 1893. 
This was within the time allowed by the order made during the trial 
term, and was entirely within the power of the court to permit. 

2. The objection that the bill of exceptions does not show that 
exceptions to the charge of the court were taken before retirement 
of the jury is equally groundless. The charge is made a part of the 
bill of exceptions, and follows the evidence, being preceded only by 
a request made for a peremptory charge for plaintiff, and by two 
requests for special charges by defendant. Immediately following 
the charge there follows: "Mr. Blackford [one of the attorneys 
representing the plaintiff in error]: The defendant excepts," etc. 
Then follows the ground of exception, including the refusal to 
charge as requested, and exceptions to the charge as delivered. 
We think it sufficiently appears that exceptions to the charge 
were seasonably taken. The learned trial judge took from the jury 
all consideration of the defenses presented by the plaintiff in error, 
and instructed them that the only issue for their determination was 
to determine the reasonable market value of these separators when 
delivered. As the proof was uniform that the patentees and makers 
had but one price, and that they were to be obtained only from 
thfem and at their price, the instruction was equivalent to a per* 
emptory instruction for the full amount of the account sued on. 
This view of the court seems to have been in a large part due to the 
evidence tending to show a continued use of these machines after 
the discovery of the alleged dual relation occupied by its superin- 
tendent, Melvin M. Brooks. He seems also to have attached great 
weight to the fact that the defendants in error had not especially 
induced or procured Brooks to influence this particular sale. The 
latter consideration seems to us not at all important. There was 
evidence tending quite strongly to establish the fact that defendants 
in error regarded Brooks as having acted for them in procuring the 
order forwarded by him for these separators. 

In support of the defense there was evidence: First. That Brooks 
had acted as their (Pertz & Stewart's) agent on commission for a 
long time before going to the Findlay gas district, and that he had 
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gone into the Findlay district for the purpose of continuing the 
sale of these separators. Second. The separators delivered to the 
city were all billed at |105 each, and no discount or credit was 
proposed, allowed, or mentioned as due to the city by virtue of 
the relation its superintendent bore to them. Third. They remit- 
ted to Brooks personally a commission on the first order, and gave 
the city no notice of this fact, and held themselves liable to Brooks 
for commissions on his subsequent orders, so soon as their account 
was paid. Fourth. When the city discovered the commission al- 
lowed its superintendent, and when that superintendent directed 
the defendants in error to allow the city a credit for these com- 
missions, then and only then did they propose such a credit. 

Another undisputed fact is that Brooks concealed his relation 
to the sellers, and concealed his receipt of a commission, and, when 
confronted with the charge, utterly denied that he had been allowed 
any commission or discount on the sale, or that the separators could 
be bought with a discount off the market price. The answer sug- 
gested by defendants in error to all this was that the sellers did 
not know that the buyer was ignorant that its agent was likewise 
the agent of the sellers, and supposed that eventually this double 
agent would give the buyer for whom he bought the benefit of the 
commission paid him by the sellers for whom he sold. This defense 
is absolutely frivolous. Undoubtedly there are circumstances un- 
der which the same person may act as the agent of two distinct 
principals, and in regard to transactions and dealings between the 
principals. As said by Campbell, J., in Mining Co. v. Seuter, 26 
Mich. 76: "The authority of agents may, where no law is violated, 
be as large as their employers may choose to make it," etc. 'There 
can be no presumption that the agent of the two parties will deal 
unfairly with either. And when they both deliberately put him in 
charge of their separate concerns, and there is any likelihood tha+ 
he may have to deal with the rights of both in the same transac- 
tions, instead of lessening his powers, it may become necessary to 
enlarge them far enough to dispense with such formalities as one 
man would use with another, but which could not be possible for 
a single person to go through with alone." It is most obvious that 
in all such cases of a double agency it is absolutely essential 
that both principals shall know of and assent to the dual charac- 
ter. Capener v. Hogan, 40 Ohio St. 203; United States Rolling- 
Stock Co. v. Atlantic & G. W. R Co., 34 Ohio St 450; Bell v. Mc- 
Connell, 37 Ohio St. 400; Mechem, Ag. § 67. 

The evidence we have recited, to say the least of it, strongly tend- 
ed to establish the fact that Brooks understood himself to have an 
arrangement with the defendants in error by which he would be 
allowed personally a commission on each separator which he, as an 
employ^ of the plaintiff in error, should buy from the defendants in 
error/and it tends with equal force to establish the fact that the 
defendants in error recognized that Brooks was personally entitled, 
under an existing arrangement with them, to demand and receive 
the same commission he would have earned by a like sale to any 
other customer. There was therefore evidence entitling the plaintiff 
v. 66F.no. 4— 28 
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in error to go to the jury upon the defense of fraud invalidating the 
contract of sale. 

Any agreement or understanding between one principal and the 
agent of another, by which such agent is to receive a commission or 
reward if he will use his influence with his principal to induce a 
contract, or enter into a contract for his principal, is pernicious 
and corrupt, and cannot be enforced at law. This principle is 
founded upon the plainest principles of reason and morality, and 
has been sanctioned by the courts in innumerable cases. "It has 
its foundation in the very constitution of our nature," says Judge 
Dillon, "for it has authoritatively been declared that a man cannot 
serve two masters, and is recognized and Enforced wherever a well- 
regulated system of jurisprudence prevails." 1 Dill. Mun. Corp. 
§ 444. "An agent cannot be allowed to put himself in a position in 
which his interest and his duty will be in conflict" Leake, Cont 
(3d Ed.) 409. The tendency of such agreement is to corrupt the 
fidelity of the agent, and is a fraud upon his principal, and is not 
enforceable, "even though it does not induce the agent to act cor- 
ruptly." "It would be most mischievous to hold that a man could 
come into a court of law to enforce such a bargain on the ground 
that he was not in fact corrupted. It is quite immaterial that the 
employer was not damaged." Wald's Pol. Cont 245, 246, note; 
citing Harrington v. Dock Co., 3 Q. B. Div. 549, and other cases. 
Taussig v. Hart, 58 N. Y. 425; United States Rolling-Stock Co. 
v. Atlantic & G. W. R. Co., 34 Ohio St 450-460; Smith v. Sorby, 3 
Q. B. Div. 552; Young v. Hughes, 32 N. J. Eq. 372; Yeoman v. 
Lasley, 40 Ohio St 190. Such agreements are a fraud upon the 
principal, "which entitle him to avoid a contract made through such 
agency." Leake, Cont 409; Panama & S. P. Tel. Co. v. India Rubber 
G. P. & Tel. Works Co., 10 Ch. App. 526. 'fWhere there are a principal, 
an agent, and a third party contracting with the principal, and 
cognizant of the agent's employment, and there are dealings be- 
tween the third party and the agent which gives the agent an in- 
terest against his duty, then the principal, on discovering this, has 
the option of rescinding the contract altogether." Wald's Pol. 
Cont 247. "Any profit made by an agent in the execution of his 
agency must be accounted for to the principal, who may claim it as 
a debt for money received to his use. A gratuity given to an agent 
for the purpose of influencing the execution of his agency vitiates 
a contract subsequently made by him, as being presumptively made 
tinder that influence; and a gratuity to an agent after the execu- 
tion of the agency must be accounted for to his principal; as in 
the case of a servant employed to make payments accepting dis- 
counts or presents from the creditor." Leake, Cont 409. The same 
author says: "If an agent stipulates with a contractor for a com- 
mission upon the work to be done for his principal, he must account 
for the commission, and it is good ground for his dismissal." Page 
410; Ice Co. v. Ansell, 39 Ch. Div. 339; Stoner v. Weiser,24 
Iowa, 434; Bell v. Bell, 3 W. Va. 183; Moore v. Mandlebaum, 
8 Mich. 433. The principle which prevents an agent from con- 
tracting with himself, or from entering into any agreement which 
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gives him an interest conflicting with his duty, applies more strongly 
to the officers, servants, and agents of a municipal government 
than to private parties. 1 Dill. Mun. Corp. § 444. 

Brooks, as we have already stated, was an employ^ of the city 
of Findlay. This Pertz & Stewart knew. The letter heads and 
his official signature fully advised them that he was the agent of 
a public corporation. Now, if with this knowledge they dealt with 
the city of Findlay knowing the relation which he bore to them, 
they knew that his interest in making a sale for them conflicted 
with his duty and fidelity as a public agent. The agency of Brook* 
for the city was one which required expert knowledge, and in* 
volved a considerable degree of trust and confidence. His duty 
was to give to the public service the full benefit of a disinterested 
judgment and the utmost fidelity. Any agreement or understand- 
ing by which his judgment or duty conflicted with his private 
interest was corrupting in its tendency. We know of no more per- 
nicious influence than that brought about through a system of 
commissions paid to public agents engaged in buying public sup- 
plies. Such arrangements are a fruitful source of public extrava- 
gance and peculation. The conflict created between duty and in- 
terest is utterly vicious, unspeakably pernicious, and an unmixed 
evil. Justice, morality, and public policy unite in condemning such 
contracts, and no court will tolerate any suit for their enforcement. 

The forcible language of Mr. Justice Field, in speaking for the 
court in Tool Co. v. Norris, 2 Wall. 45, and repeated in Oscanyan 
v. Arms Co., 103 U. S. 274, is quite as applicable to the debauchery 
of the agent of a municipal corporation as it was when the interests 
of the federal government were sought to be affected by the same 
kind of pernicious influence. In the case cited the learned justice 
said, concerning such contracts: 

"Considerations as to the most efficient and economical mode of meeting 
the public want should alone control in this respect the action of every de- 
partment of government. No other consideration can lawfully enter into the 
transaction so far as the government is concerned. Such is the rule of public 
policy, and whatever tends to introduce any other element into the transac- 
tion is against public policy. That agreements like the one under considera- 
tion have this tendency is manifest. They tend to introduce personal solici- 
tation and personal influence as elements in the procurement of contracts, and 
thus directly lead to inefficiency in the public services and to unnecessary 
expenditures of the public funds. * • • All agreements for pecuniary con- 
siderations to control the business operations of the government, or the regular 
administration of justice, or the appointments to public offices, or ordinary 
course of legislation, are void as against public policy, without reference to the 
question whether improper means are contemplated or used in their execu- 
tion. The law looks to the general tendency of such agreements, and it closes 
the door to temptation by refusing them recognition in any of the courts of 
the country." Oscanyan v. Arms Co., 103 U. S. 274. 

This principle of public policy finds full recognition in section 
6969 of the Revised Statutes of Ohio, by which it is provided that 
any public officer, agent, servant, or employ^ who, while acting as 
such public officer, agent, or employ^, shall become directly or in- 
directly interested in any contract for the purchase of any property 
for the state, county, or municipality, shall be guilty on conviction 
of a penitentiary offense. This statute has been construed as ap- 
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plying to the agents, officers, and employes of towns, Tillages, and 
cities of the state, and as a prohibition upon all contracts between 
such a municipality and an agent or servant interested therein, 
Doll v. State, 45 Ohio St 445, 15 N. E. 293. 

The contract or arrangement between defendants in error and 
Brooks, the servant of the plaintiff in error, was no more illegal 
after this statute than it was under common-law principles before 
the statute. What was the effect of that arrangement or contract 
on the contract with plaintiff in error? We must distinguish be- 
tween the bargain for a commission between the defendants in 
error and the agent of the city, and the contract between the two 
principals. The first was clearly illegal and incapable of enforce- 
ment; the latter was on its face altogether within the contracting 
power of the parties, was free from any immorality, and altogether 
legitimate. The means by which the city may have been induced 
to enter into it was the vicious element in the trade. The board of 
gas trustees had no intention to deal with Brooks or any one else 
incapacitated under the Ohio statute, or under principles of public 
policy, from contracting with the city. That board was wholly 
ignorant of the secret arrangement between its agent and the per- 
sons with whom it proposed to bargain. Neither that board" nor 
the city council knew of the double agency of Brooks. Undoubt- 
edly, upon the authorities we have already cited, the city, upon 
discovery of the dealings between its agent and the defendants 
in error, had a right to repudiate the contract, and sue for dam- 
ages sustained by the fraud. So, upon the other hand, if the buyer 
had been a private party or a business corporation, the fraud might 
be waived, and the contract affirmed, notwithstanding the corrup- 
tion of the agent through whom it had been made. But it has been 
pressed upon us that, inasmuch as the agent corrupted was a 
public agent, the contract made through his corruption was abso- 
lutely void, and incapable of ratification, and that no subsequent 
conduct of the plaintiff in error in retaining and using the machines 
bought can furnish a basis upon which the guilty party can main- 
tain a suit founded upon the corrupt contract It seems to us that 
this argument confounds the corrupt agreement between the agent 
of the city and the other principal with the contract between the 
principals. There can be no question about the ratification of the 
arrangement for a commission. No one pretended to act for the 
city in bargaining for or receiving an illicit commission. "The 
principle of ratification only applies where the agent had professed 
to contract for the person who afterwards ratifies." Leake, Cont 
391. 

The question we have to deal with is this: Can the city, not- 
withstanding the surreptitious dealing between its agent and the 
seller, waive the fraud as a private individual might and ratify the 
purchase? This is not a purchase of property from an agent or 
officer of the city. Neither is it a purchase of property in which 
any such agent or officer has an interest It is simply a case of 
where an agent for the purchase of property from one capacitated 
to deal with the city is given a gratuity, reward, or commission by 
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the seller, which tended to give that agent an interest conflicting 
with fidelity to his principal. Upon this discovery of this improper 
inducement operating upon its agent, the city had a right to repu- 
diate the purchase and return the property bought. This right it 
might exercise without regard to any actual injury it had sustained, 
and without regard to the effect of the allowance of the commission 
upon the integrity of its agent Harrington v. Dock Co., cited 
above, and Lister" v. Stubbs, 45 Ch. Div. 1. Under such circum- 
stances, a contract, neither immoral nor prohibited, between private 
parties, would not be incapable of affirmance and enforcement by 
the principal who had been defrauded. The innocent principal 
would have an option to affirm or avoid it, on discovery of the 
facts. The authorities upon this are clear and numerous. Wald's 
Pol. Cont. 247; Leake, Cont. 409. 

The learned trial judge was of opinion, and so instructed the 
jury, that, upon discovery of the improper dealing with its agent, 
the city might repudiate or affirm the contract as it should elect. 
We entirely agree with him in this. The contract it made was 
neither malum in se nor malum prohibitum. No question of public 
policy is involved by a ratification of the bargain. That involves 
no affirmance or adoption of the corrupt agreement for illicit 
commissions. Upon the contrary, it would have the right to hold 
the agent liable as for money had and received to its use. It 
might go still further, and sue the seller for the fraud, and re- 
cover all damages consequent upon an improper dealing with 
the buyer's agent It would be no answer to a suit by the city 
for a breach of the contract, as to the automatic operation of 
these separators, to say that the agent of the plaintiff had been 
corrupted by the defendant, and induced to make the contract 
through improper considerations. The buyer, not being a party 
to the corruption of its own agent, has the undoubted right to en- 
force the contract Clearly, the court would not be aiding in the 
enforcement of an illegal or corrupt contract if the city was not in 
pari delicto and the agreement in itself was unobjectionable. The 
fact that unlawful means were adopted to induce a contract which 
is lawful itself, and capable of being lawfully performed, does not 
of itself make the contract unlawful as to the innocent party, nor 
does any principle of public policy forbid the enforcement thereof 
by the defrauded principal. The unlawful means by which the 
seller induced the buyer to deal with him is a matter collateral 
to the principal agreement We recognize the general rule that 
money or property paid or delivered on an unlawful agreement 
cannot be recovered back. That principle, as stated by Lord 
Mansfield, in Holman v. Johnson, 1 Cowp. 343, is this: 

4< The principle of public pdlicy Is this: 'Ex dolo mnlo non oritur actio.* No 
court will lend its aid to a man who founds his cause of action upon an im- 
moral or Illegal act. If from the plaintiff's own stating, or otherwise, the 
cause of action appears to arise ex turpi causa, or the transgression of a posi- 
tive law of this country, there the court says he has no right to be assisted. 
It Is upon that ground the court goes; not for the sake of the defendant, but 
because they wiU not lend their aid to such a plaintiff. So if the plaintiff and 
defendant were to change sides, and the defendant was to bring his action 
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against the plaintiff, the latter would then have the advantage of it; for, 
where both are equally in fault, 'potior est conditio defendentiB. , " 

"The test for the application of this rule is whether the plaintiff can make 
out his case otherwise than through the medium and by the aid of an illegal 
transaction to which he was himself a party." Wald's Pol. Cont 332. 

This principle has no application here. The city was not a 
party to any illegal or unlawful or immoral agreement If it 
were a plaintiff suing upon a breach of warranty contained in the 
contract in question, it would not be obliged to make out its case 
"through the medium and by the aid of any illegal transaction to 
which it itself was a party." The contract between the city and 
the sellers of these chattels was neither malum in se nor malum 
prohibitum. It is therefore enforceable by either party, unless 
the unlawful dealings between the agent of one of the parties and 
the other principal is a ground for rescission. If the contract 
was one which the city could have lawfully made or authorized in 
the first instance, then it is one which, if made by an unauthorized 
agent or through the fraud of its agent, to which the other party 
was alone privy, it may ratify upon full knowledge of all the facts. 
State v. Buttles, 3 Ohio St. 309. The case last cited affords an in- 
teresting instance of the power of a principal to ratify an act of 
an agent wholly unauthorized, and which the agent was by law pro- 
hibited from doing. Certain agents for the state of Ohio had 
loaned the state's money, and taken a bond therefor, payable to 
them as agents for the state. The lending of the state's money 
was prohibited under a penal statute. The state, through its leg- 
islature, ratified this unlawful act, and sued at law on the bond. 
The opinion was by Ranney, J., who, among other things, Baid that 
the state had a perfect right to, waive the wrong, and adopt the 
contract made in her name: 

"If, when adopted, the consideration upon which it was made, or its per- 
formance by the other party, is found to be illegal or Immoral, it will no sooner 
be enforced for her than for the most obscure citizen; but, if it then stands 
without objection in both these particulars, it is no defense to say she was 
wronged by her agents, when they assumed, without authority, to act in her 
name. That is a matter between her and her agents. The option whether she 
will make herself a party to their acts, and be bound by the contract they 
have made, belongs to her, and not to those who have not and could not have 
been injured. In short, any contract that an individual or body corporate 
or politic may lawfully make they may lawfully ratify and adopt, when made 
in their name without authority; and, when adopted, it has its effect from 
the time it was made, and the same effect as though no agent had intervened. 
The state could lawfully have loaned this money, and the defendant's testator 
could lawfully have bound himself to repay it. If the contract has been rati- 
fied and adopted by the state, in judgment of law, the state did loan the 
money, and the defendant's testator did promise the state to repav it" State 
v. Buttles, 3 Ohio St. 322, 323. 

The case of Milford v. Water Co., 124 Pa, St. 610, 17 Atl. 185, 
has been cited as entertaining an opposing doctrine. Rightly un- 
derstood, it has no very forcible bearing upon this case. A statute 
of the state absolutely prohibited any municipality from entering 
into any contract in which members of the city council were con- 
cerned, and made participation in such a contract by members 
of the city government a penal offense. The city council contracted 
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with a wat?r company for a supply of water for a term of years. A 
majority of the council constituted a majority of the directors of 
the water company. Subsequently, when the council contained 
none of the directors of the water company, rents were paid, and 
use of the water continued. The water company relied upon this 
as a ratification, and sued for other rents. It was held that the 
contract was void and incapable of ratification. The case seems 
to stand upon the principle that the party to be held by ratification 
must be capable, not only of doing the act at the time it is ratified, 
but at the time the act ratified was done. Wald's Pol. Cont 108; 
Cook v. Tullis, 18 Wall. 338. "Ratification relates back to the 
original making of the contract, and confirms it from that time." 
Leake, Cont 393. The town was incapable of making a contract 
with that water company when it was made, and while it might, 
at the date of ratification, have made a new contract, it was held 
incapable of confirming the old one. 

We do not agree with the trial judge that the evidence of rat- 
ification, after full discovery of the fraud, was so clear as to leave 
no issue for the jury. The city did by letter repudiate the agree- 
ment, and notify the sellers to remove the machines. This it had 
a clear right to do. But it is said that, while the city said it would 
not be bound by the bargain, its acts in retaining and using them 
thereafter was inconsistent with rescission, and amounted to rati- 
fication. Undoubtedly, the subsequent retention and use of these 
machines was evidence tending to contradict the letter repudiating 
the purchase. Dodsworth v. Iron Works (Feb. 5, 1895) 66 Fed. 483. 
In the case last cited, a like repudiation of an agreement for fail- 
ure of machinery to comply fully with precedent conditions was 
held to have been rendered nugatory by subsequent conduct. But in 
that case there was a subsequent continued use for more than two 
years, in the ordinary course of the buyer's business, which was held 
such clear evidence of an intention to accept as to leave no issue 
of fact for the jury. The city could not be held estopped by rati- 
fication until after full discovery of the fraud. A mere suspicion 
was not enough to put it to .an election. Mining Co. v. Watrous, 
9 C. C. A. 415, 61 Fed. 163. The letter of November 18, 1890, was 
written as soon as any satisfactory evidence of the improper deal- 
ing with its agent came to its knowledge. There was evdience 
tending to show that between that date and the bringing of this 
suit (January 16, 1891) the city had continued to use at least some 
of these machines. Such use would, of course, be evidence of an 
intention to affirm a contract otherwise avoidable for fraud. But 
this use was for less than two months, and falls in that respect 
far short of a like retention and use held to be conclusive in Dods- 
worth v. Iron Works, which we have before cited, and was not an 
act determining the intention to ratify so conclusively as to leave 
no question for the jury. Slight acts of use will not bar rescission. 
Bigelow, Frauds, 434, 435. In a case of this kind, where a pubjic 
municipality has been defrauded, there ought to be, where mere acts 
are relied upon as evidence of ratification, such clear evidence of 
an intentional exercise of the right of ownership as would be incon- 
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eistent with any other theory than that of an intention to waive 
the right of rejection. The question of ratification should have 
been submitted to the jury. 

Finally, if the city is found to have ratified the contract, it would 
operate as a confirmation of the trade as originally made. If rep- 
resentations were made by Brooks as to the automatic operation 
and general capacity of these machines to perform the work needed, 
and thus induced the purchase, these representations, in case a right 
to rescind is found to have been waived, may be treated as war- 
ranties made by the. agent of defendants in error. Ratification 
operates as an adoption of the entire agreement and all of its parts. 
If the sale was upon a guaranty, or under representations amount- 
ing to a warranty, ratification confirms it subject to the guaranties 
of warranty, and the buyer may, when sued for the purchase price, 
recoup to the extent of any damage sustained by breach of the con- 
tract with respect to any warranty concerning the capabilities of 
the machine. The case of Dodsworth v. Iron Works, heretofore 
cited, controls this aspect of the case. 

For the error indicated, the judgment must be reversed. 



CITY OF KEY WEST v. BAEIt 

(Circuit Court of Appeals, Fifth Circuit January 29, 1895.) 

No. 823. 

L Practice— Rultkos in ttte Progress of the Trial— Rev. St. gg 649, 700. 
The expression "rulings of the court in the cause in the progress of the 
trial," contained in Uev. St § 700, refers only to rulings upon the admis- 
sion or rejection of evidence; and where a case is submitted to the court, 
without a Jury, pursuant to section 049, and the court chooses to liud gen- 
erally, the losing party has no redress, except for errors occurring in such 
rulings. 

2. Same— Special Findings. 

The court to which a case is submitted, without a jury, cannot be re- 
quired to And special issues of fact 

8. Same— Form op Bill op Exceptions. 

A document embracing all the testimony submitted by the parties upon 
the trial of a case, set out in the order of its introduction, without special 
relation to any of the exceptions taken, and not freed from matter which 
is not essential to explain and point to such exceptions, is not a proper 
bill of exceptions. 

4. Contracts for Street Work— Construction. 

A contractor sued the city of Key West for breach of a contract for 
grading, paving, etc., of streets and sidewalks, alleging that it violated 
the same, and wrongfully stopped the work before completion. The con- 
tract provided for monthly payments, "on estimates made by the engi- 
neer of materials furnished on the ground, and work done, 20 per cent 
being reserved until the final estimate is made." Held, that this re- 
quired the city to pay, monthly, 80 per cent of the value of material 
furnished on the ground, as well as of the work done, and that by "ma- 
terial on the ground" was meant all such suitable material in reasonable 
quantities as the contractor had procured from abroad, and placed in 
Key West, at a suitable point, to be used as needed. Pardee, Circuit 
Judge, dissenting. 
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In Error to the Circuit Court of the United States for the South- 
ern District of Florida. 

This was an action by George J, Baer against the city of Key 
West to recover damages for the breach of a contract for the grad- 
ing, paving, etc., of streets and sidewalks. The case was submitted 
by consent to the court, without a jury. The court found generally 
for the defendant, and entered judgment in his favor. Plaintiif ex- 
cepted to the ruling, and briogs error to review the judgment 

The contract contained the following provision: 

"Payment will be made monthly, on estimates made by the engineer of ma- 
terial furnished on the ground, and work done; twenty per cent, of such es- 
timates being reserved until the final estimate is made. When aU the work 
embraced In this contract is fully completed, agreeable to the specifications 
and stipulations of this agreement, and accepted by the engineer, said en- 
gineer shall cause a final estimate to be made of the amount and value of 
said work, according to the terms and prices of this agreement" 

W. A. Blount, for plaintiff in error. 

II. Bisbee and C. D. Rinehart, for defendant in error. 

Before PARDEE and McCORMICK, Circuit Judges, and BRUCE, 
District Judge. 

McCORMICK, Circuit Judge. The parties to this action filed in 
the circuit court a stipulation in writing waiving a jury. On the 
trial there were rulings on demurrers to the pleadings, and on ob- 
jections touching the introduction of testimony. After the submis- 
sion of evidence was completed, the defendant requested the judge 
to approve or disapprove of a list of propositions of law, embracing 
38 propositions, duly numbered, "as being applicable to the points 
of this cause to which they respectively relate." In actions at law 
tried, as this was, on a written stipulation waiving a jury, "the 
rulings of the court in the cause in the progress of the trial, when 
excepted to at the time, may be reviewed * * * upon a writ of 
error, * * * provided the rulings be duly presented by a bill of 
exceptions. When the finding is special the review may also ex- 
tend to the determination of the sufficiency of the facts found to 
support the judgment" Rev. St § 700. 

In Xorris v. Jackson, 9 Wall. 125, the supreme court put special 
emphasis on the words "in the progress of the trial," and declare 
that in such cases a bill of exceptions cannot be used to bring up 
the whole testimony for review, any more than in a trial by jury. 
The case of Korris v. Jackson was decided at the December term, 
1869, of the supreme court At its next term, the proper practice, 
under section 4 of the act of 1805 (now, re-enacted, section 700 of the 
Revised Statutes), was fully discussed and substantially restated as 
announced in Norris v. Jackson; and, bearing on the question we are 
now considering, the court use this language:, 

"Suppose the facts proved to have been as assumed by the defendants In 
their requests, then It might well be conceded that the judgment was for the 
wrong party; but the issues of fact were tried and determined by the circuit 
court, and the act of congress provides that the finding of a circuit court in 
such cases shall have the same effect as the verdict of a jury, and the consti- 
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tution provides that no fact tried by a jury shall be otherwise re-examined In 
any court of the United States than according to the rules of the common law. 
* * * Matters of fact found by the circuit court under such a submission 
cannot be re-examined here, * * * as the review, when the finding is gen- 
eral, is confined to the rulings of the court in the progress of the trial; and, 
even when the finding is special, nothing else is open to review except the 
inquiry whether, the facts found are sufficient to support the judgment" Mil- 
ler v. Insurance Ca, 12 Wall. 285. 

And at the next succeeding term the supreme court use this 
language: 

"Had there been a jury, the defendant might have called upon the court 
for instructions, and thus raised the questions of law which he deemed ma- 
terial Or, had the law which authorizes the waiver of a jury allowed the 
parties to require a special finding of the facts, then the legal questions could 
have been raised and presented here upon such findings as upon a special 
verdict But, as the law stands, if a Jury is waived, and the court chooses 
to find generally for one side or the other, the losing party has no redress on 
error, except for the wrongful admission or rejection of evidence." Dirst v. 
Morris, 14 Wall. 484. 

Two years later this subject was again before the supreme court, 
and, in the course of an elaborate discussion and restatement of the 
rules theretofore announced after the passage of the statute now in 
force, the court use this language: 

"None of these rules are new, as they were established by numerous de- 
cisions of this court before the act of congress in question was enacted." In- 
surance Co. v. Folsom, 18 Wall. 237. 

In another similar case, decided at the same term (October term, 
1873), the defendant in the action in the circuit court, after both 
parties had submitted their evidence, requested the circuit court to 
decide substantially (1) that the alleged contract, inasmuch as 
war existed at the time between the United States and the Con- 
federate States, was illegal and void; (2) that the alleged contract, 
if not actually void, was an executory agreement, and, as such, was 
terminated by the war; (3) that the alleged contract, if otherwise 
valid, was too indefinite to be executed; (4) that no interest is re- 
coverable during the war, or any portion of the war, upon a contract 
between alien enemies; (5) that, upon the whole case, judgment 
should be for the defendant. But the circuit court refused to so 
decide, and ruled against the defendant upon each of the proposi- 
tions, and the defendant excepted to the ruling. . On the questions 
thus presented, the supreme court say: 

"Beyond all doubt, the only effect of the exception to the refusal of the 
court to grant the fifth request, if the exception is admitted to be well taken, 
wUl be to require the court here to review the finding of the circuit court in a 
case where the finding is general, and where it is unaccompanied by any au- 
thorized statement of the facts, which it is plain this court cannot do, for 
the reasons given in the opinion of the court in the case of Insurance Co. v. 
Folsom, decided at the present term [18 WaU. 237]. Our decision in that case 
was that in a case where issues of fact are submitted to the circuit court, and 
the finding is general, nothing is open to review by the losing party under a 
writ of error except the rulings of the circuit court in the progress of the 
trial, and that the phrase 'rulings of the court in the progress of the trial* 
does not include the general finding of the circuit court, nor the conclusions 
of the circuit court embodied in such general finding, which certainly dis- 
poses of the exceptions to the refusals of the circuit court to decide and rule 
as requested in the first four prayers presented by the defendant, as it is 
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dear uui caose exceptions seek to review certain conclusions of the circuit 
court which are necessarily embodied in the general finding of the circuit 
court" Cooper v. Omohundro, 19 Wall. 65. 

Again, two years later, the supreme court say: 

"Matters of fact in such cases are not reviewable here under any circum- 
stances, as appears by all the cases decided by this court, since the act was 
passed allowing parties to waive a jury, and to submit the law and fact to 
the determination of the circuit court Consequently, it is irregular to report 
the evidence in the transcript, except so far as it may be necessary to ex- 
plain the legal .questions reserved, as to the rulings of the court in the progress 
of the trial; nor is either party entitled to a bill of exceptions as to any spe- 
cial finding of the court, for the plain reason that the special findings of the 
circuit court in such a case are not the proper subject of exceptions nor of 
review in this court" Tyng v. Grinnell, 92 U. S. 467. 

"Prior to the enactment of the act of March 3, 1865 (now sections 649 and 
700, Rev. St), it was held by the supreme court that, 'when the case is sub- 
mitted to the judge to find the facts without the intervention of a jury, he 
acts as a referee by consent of the parties, and no bill of exception will lie 
to his reception or rejection of testimony, nor to nis Judgment on the law* 
(Weems v. George, 13 How. 190); and that 'no exception can be taken where 
there is no jury, and where the question of law is decided in delivering the 
final judgment of the court* (U. S. v. King, 7 How. 832-853). Section 4 of the 
act of March 3, 1865, was passed to allow the parties, where, a jury being 
waived, the cause was tried by the court, a review of such rulings of the 
court, in the progress of the trial, as were excepted to a,t the time, and duly 
presented by bill of exceptions, and also a review of the judgment of the 
court upon the question whether the facts specially found by the court were 
sufficient to support its judgment In other respects the old law remained 
unchanged." Martinton v. Fairbanks, 112 U. S. 670, 5 Sup. Ct 321. 

After a careful examination of the cases from which the language 
of this opinion thus far has been substantially, when not literally, 
taken, and of numerous other cases decided by the supreme court 
cited in the opinions from which we have constructed our argument, 
it seems clear to us that the language "in the progress of the trial," 
emphasized by Mr. Justice Miller in Norris v. Jackson, supra, must 
have application to the wrongful admission or rejection of evidence; 
that is, in the progress of the trial that would have had place before 
the jury had not the parties waived a jury. Questions arising on 
the settling of the pleadings are subject to review, but not by reason 
of the terms of section 700, because that section only saves for 
review such rulings "as are duly presented by a bill of exceptions." 
Rulings on the pleadings necessarily appear on the record without 
a bill of exceptions. If the party ruled against chooses to except 
thereto, he should do so at the time the ruling is made, and his 
exception should be noted in the minute that records the ruling. 
The words "in the progress of the trial" are clearly shown by the 
last clause of the section to have no relation to the findings of the 
court, for which express and exclusive provision is made by the 
words: "And, when the finding is special, the review may extend 
to the determination of the sufficiency of the facts found to support 
the judgment" Besides the evident absurdity of having the trial 
judge charge himself, or the even more incongruous attitude of hav- 
ing the counsel charge the court, the vital objection to the con- 
struction contended for is that its practical effect must be to force 
on the attention of the mind of the trial court special issues of fact, 
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so as to require special findings, when the clear voice of the statute 
and of sound principle calls for .the exercise by that court of the dis- 
cretion to determine in each case whether the findings shall be spe- 
cial or general; and the immediate ultimate logical result must be 
the conversion of every such trial at law into a hearing in equity, 
and the jvrit of error on such judgments at law into an appeal, con- 
ferring on the court of errors the office of examining into the find- 
ings of fact, contrary to the statute, the constitution, and time- 
honored practice. Without anticipating the suggestions that must 
occur to every impartial lawyer who considers the subject in the 
light of the adjudged cases, we conclude that as the law stands, if a 
jury is waived, and the court chooses to find generally for the one 
side or the other, the losing party has no redress on error for errors 
occurring in the progress of the trial except for the wrongful admis- 
sion or rejection of evidence; that the court cannot be required to 
find special issues of fact, and, where the court chooses to find 
specially, the only question on such findings subject to review on 
error is "the sufficiency of the facts found to support the judgment" 

A distinct assignment of error is based on the refusal of each of 
the propositions of law presented by the defendant at the close of 
the evidence for the approval or disapproval of the court, "as being 
applicable to the points of this cause to which they respectively 
relate." These assignments are numbered 49 to 86, inclusive. If 
the trial had been before a jury, and this list of 38 distinct proposi- 
tions had been presented together as special requests for charges 
to be given the jury, the refusal to give them could not be held to be 
error, unless each one of them was proper to be given as asked, and 
not included in the court's general charge. Now, the plaintiff in 
error being judge, 16 of these 38 propositions should have been re- 
fused, for it has in this court abandoned the assignments based on 
their refusal. The law involved in the rulings on the settling of the 
pleadings, and on the admission or rejection of evidence over ob- 
jections, and in the judgment on special findings when the findings 
of fact are special, must necessarily embrace all the unmixed ques- 
tions of law that arise in the case; and it would be difficult, if not 
impossible, to press further without confusing and misleading the 
mind of the trial judge in the exercise of those functions of the jury 
which the law and the action of the parties have cast on him. In- 
stead of affording relief in the trial of actions at law, in which it is 
so often difficult to draw the line between questions of law and 
questions of fact, such a construction as that contended for would 
aggravate the difficulties of the trial to an extent that would force 
trial judges to refuse to try and determine actions at law without a 
jury. If the construction contended for by the plaintiff in error 
was as clearly sound as we consider it cleariy bad, the rulings com- 
plained of cannot be reviewed, unless they not only were excepted 
to at the time, but are also "duly presented by a bill of exceptions." 

There is in the transcript before us what was proposed to the cir- 
cuit court by the plaintiff in error as its bill of exceptions to the 
opinions and decisions of the judge. It covers 310 pages of the 
printed record. It opens with this paragraph: 
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"And after tbe expiration of said term, to wit, on the 18th day of July, In 
the year of our Lord one thousand eight hundred and ninety-four, by virtue 
of a special order to that effect made, the said defendant made up and ten- 
dered Its bill of exceptions, which were settled and signed by the Judge, and 
ordered to be made a part of the record, which said bill of exceptions is in 
the words and figures following, to wit." 

Then follow copies oi different writings offered in evidence, the 
depositions of all the witnesses whose testimony was admitted, the 
propositions of law submitted for approval or disapproval, excep- 
tions to certain questions and answers, and a note that the party 
excepted to the ruling thereon, and a note of such exception to the 
ruling on each of the propositions of law tendered, concluding on 
the 374th page of the printed record with these words: 

"Propose this its bill of exceptions to the said opinions and decisions of the 
said judge, and request him to sign the same, according to the form of the 
statute in such case made and provided, which is done, this 16th day of July, 
A. D. 1894. Aleck Boarman, 

"Judge of the Circuit Court of the United States, in and for the Southern 
District of Florida." 

It purports to embrace all of the testimony submitted by the 
parties. It all appears to be set out in the order of its introduction, 
without any special local relation to any of the exceptions on which 
the 87 assignments of error claim to repose. We will not tax our 
time and the patience of the reader by repeating the reasoning we 
have heretofore delivered on this subject Phosphate Co. v. Cum- 
mer, 9 C. C. A. 279, 60 Fed. 873; The Francis Wright, 105 U. S. 381; 
Lincoln v. Claflin, 7 Wall. 132. The document referred to cannot 
be taken as. a bill of exceptions. We commend the authorities 
just cited to the consideration of counsel in this case and all other 
attorneys admitted or expecting to be admitted to practice at the 
bar of this court. We warn them that bills of exception must be 
prepared with reasonable reference to the well-known requirements, 
to receive consideration in this court. "If counsel will not heed the 
admonitions upon this subject, so frequently expressed by us, the 
judges of the circuit courts to whom the bills are presented should 
withhold their signatures until the bills are prepared in proper 
form, freed from all matter not essential to explain and point the 
exceptions." Lincoln v. Claflin, supra. 

This much disposes of all of the 87 assignments of error except 
those which rest on exceptions taken to the rulings on the pleadings, 
and thus far we all agree. Of those not disposed of by what we 
have already said, only five are insisted on, and these may be re- 
duced to one, to the effect th&t the court erred in sustaining the 
demurrer to the pleas numbered 16, 24, 26, 31, and 27, as amended. 
Of those pleas, the ones numbered 16, 24, 26, and 31 are founded on 
a construction of the contract that is the basis of the action, which 
a majority of this court cannot approve. The circuit court evi- 
dently construed the contract to require the plaintiif in error to 
pay 80 per cent, of the value of material on the ground, as well as 
of the work done, at the stated monthly periods at which the pay- 
ments were to be made; that by material on the ground was meant 
all such suitable material in reasonable quantities for doing the 
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work as the contractor had procured from abroad, and placed in 
Key West, at a suitable point, to be used as needed. In this con- 
struction of the contract a majority of this court concur, and, if this 
is a Bound construction of the contract, the pleas 16, 24, and 26 are 
manifestly bad, and the demurrer rightly sustained. Plea 31 is in 
effect a demurrer. It was properly stricken out. Plea 27, as 
amended, comes largely under the defendant's construction of the 
contract, which we do not approve, and thus falls with it So far 
as it does embrace other matters, they are not well pleaded, and the 
demurrer was rightly sustained. 
The judgment of the circuit court is affirmed. 

PARDEE, Circuit Judge (dissenting). I agree with the majority 
of the court on the questions of practice decided, but dissent on 
the merits. The contract between the city of Key West and George 
J. Baer was a letting to the said George J. Baer of the work of 
grading, guttering, curbing, and constructing pavements and side- 
walks and cross gutters in the city of Key West. The manner of 
payment was distinctly specified as follows: 

"Payment will be made monthly, on estimates made by the engineer of ma- 
terial furnished on the ground, and work done; twenty per cent of said 
estimate being reserved until the final estimate is made. When all the work 
embraced in this contract is fully completed, agreeable to the specifications 
and stipulations of this agreement, and accepted by the engineer, said en- 
gineer shall cause a final estimate to be made of the amount and value of 
said work, according to the terms and prices of this agreement" 

This contract was construed in the court below so as to hold the 
city of Key West liable as purchaser for all the material the con- 
tractor, Baer, saw fit to furnish on the ground, and this construc- 
tion is approved by a majority of this court; and the result is that, 
in a suit for damages for breach of a contract on the part of a 
municipal corporation for completed work, the city is made liable, 
not only for all the completed work, all the profits that the con- 
tractor would have made on brick gutters and crossings, on curbing 
unset, and on excavations that were not made, but also for a lot of 
brick and curbing material furnished on the ground, which was 
never delivered to or accepted by the corporation. Further than 
this, interest is given, as additional damages, on the prospective 
profits and price of material from judicial demand. If it is con- 
ceded that the contract between the city of Key West and the 
appellee, Baer, was so violated and broken by the city as to give 
Baer an action for damages, then, under suitable allegations, the 
appellee, Baer, should have been permitted to recover the amount 
of profit which he would have made if he had been allowed to 
complete the contract; the same to be arrived at by taking the 
difference between the cost of doing the work and what he (Baer) 
was to receive for it, making a reasonable deduction for the less 
time engaged, and for the release from the care, trouble, risk, and 
responsibility attending the full execution of the contract; and 
neither the contract nor the circumstances of the case warranted 
adding to such damages the cost of material which the contractor 
had provided for the performance of the work, but which was un- 
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used. If, by reason of the contract, the contractor had snpplied him- 
self with material for the construction of the work, — which con- 
struction, by the fault of the city, he was not allowed to make, — 
and such material had depreciated in value, or, by reason of its 
being placed in a suitable position for use in the work, was not 
worth its market value, such damages could be undoubtedly recov- 
ered if sued for and proved. But no such damages were alleged 
or attempted to be proved; on the contrary, the suit, so far as 
material is concerned, is one for the pnice against the city of Key 
West, as a purchaser of the same. 

In my judgment, the contract was erroneously construed in the 
circuit court. What in the contract was expressly declared to be 
manner of payment only, and which clearly meant no more than 
that the city of Key West, for the perfected work, should advance, 
from time to time, pending the completion, such portions of the 
contract price as the work completed and the material on the 
ground would justify, was construed in the circuit court to obligate 
the city not only to pay for completed work, but also to purchase 
such material as the contractor should furnish on the ground for 
the purposes of the contract. The issue was distinctly made in 
the court below by the sixteenth plea, as follows: "That said 
curbing was not, and never had been, put by the plaintiff into the 
work contracted for by him;" by the twenty-fourth plea, as follows: 
'That said bricks were not, and never had been, 'put by the plain- 
tiff into the work contracted for by him; w and by the twenty-sixth 
plea, as follows: "That all of the bricks were, shortly after the making 
of the contract between the plaintiff and defendant, brought by sea to 
the city of Key West, and placed upon a dock, not under the control 
of the defendant, and several hundred yards from the nearest place 
on the streets, to be worked on by the plaintiff, as set forth in the 
declaration; and that the said bricks, except some sold by the 
plaintiff, have remained upon said wharf until the present day, and 
no delivery thereof has ever been accepted by the defendant" 
These pleas were demurred to by the plaintiff in the court below, 
and the demurrers were sustained. ' 

In my opinion, the judgment of the circuit court should be re- 
versed, and a new trial ordered. 



ABBOTT v. UNITED STATES. 

(Circuit Court, D. Washington, W. D. January 12, 1895.) 

No. 250. 

Leasing Post Offices— Powers of Postmaster General— Term of Leases. 
The power of the postmaster general to lease buildings for post-office use 
is limited, by Rev. St § 3732, which regulates contracts and purchases In be- 
half of the United States, to leases for a period not exceeding that covered 
by the appropriations of the year in which the contract is made. Nor was 
this power enlarged, except as specified, by the act of March 3, 1885, which 
provides that the postmaster general may, "in the disbursement of this ap- 
propriation," apply part thereof to leasing post offices of the first, second, 
and third classes for a term not exceeding live years. Chase v. U. S., 15 
Sup. Ct 174, followed. 
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This wag an action by Twyraan O. Abbott against the United 
States to recover damages for breach of a contract to lease cer- 
tain rooms for use as a post office. 

W. C. Sharpstein and Crowley ft Sullivan, for plaintiff. 
William H. Brinker and F. C. Robertson, for the United States. 

GILBERT, Circuit Judge. The plaintiff brought an action 
against the United States to recover damages for an alleged breach 
of contract. He alleges that in 1889, in the city of Tacoma, Wash., 
the plaintiff, in answer to a published notice calling for proposals 
to furnish a post-office building at Tacoma, submitted to the post- 
master general a proposition to erect a brick building on certain 
premises belonging to the plaintiff, and to furnish to the govern- 
ment for a post-office building a certain room therein for a term 
of five years at an annual rental of $1,200, and to furnish at his 
own expense all the light, fuel, and furniture necessary for the 
purposes of said post office, and to construct a vault in said room, 
all in accordance with certain plans therewith submitted; that on 
or about the 17th day of June, 1889, the postmaster general ac- 
cepted said proposition, and the plaintiff proceeded to erect said 
building; and thereafter, on or about the 27th day of December, 
1889, the same was occupied by the United States for post-office 
purposes in pursuance of said contract; that on the 30th day of 
September, 1890, the building was abandoned by the government, 
and the post office was removed to other quarters. The damages 
sued for consist in a small balance claimed to be due for rent during 
the time the premises were actually occupied as' a post office, but 
principally of certain expenses incurred by the plaintiff in fitting 
up said building for post-office purposes, constructing the vault 
therefor, and in making certain alterations in the building in pur- 
suance of the requirements of the post-office department, together 
with the necessary expense incurred at the time of the abandon- 
ment of the building in making alterations necessary to adapt the 
building to other uses than those for which it had been so espe- 
cially constructed and fitted. The total damages claimed are $9,- 
500.G2. 

It is unnecessary to consider all of the defenses that are 
made to this cause of action. That principally relied upon by the 
defendant is the denial of the authority of the postmaster gen- 
eral to enter into a contract that would be binding upon the United 
States for the term of five years, or any greater period than that 
which was covered by the appropriations of the year in which 
the contract was entered into. The recent decision of the supreme 
court in Chase v. U. S. (decided upon the 10th day of December, 
1S91) 15 Sup. Ct. 174, conclusively sustains this defense. It was 
there held that section 3732 of the Revised Statutes, providing that 
u no contract or purchase on behalf of the United States shall be 
made unless the same is authorized by law, or is under an appro- 
priation adequate to its fulfillment, except in the war and navy 
departments, for clothing, subsistence, forage, fuel, quarters, or 



Digitized by 



Google 



ABBOTT V. UNITED STATES. 449 

transportation, which, however, shall not exceed the necessities of 
the current year," limits the contracting power of the postmaster 
general to such contracts as may be fully met by the appropria- 
tions devoted to such purposes, and that its scope is not enlarged 
by the law which declares it to be the duty of the postmaster gen- 
eral "to establish post offices"; that the power to establish post 
offices does not carry with it the power to enter into leases of post- 
office buildings. That case arose under a contract made by the 
postmaster general in the year 1870 for the lease of certain prem- 
ises for post-office purposes for a term of 20 years, which premises 
were so occupied for 10 years of the term. The court said: 

"There is no claim that the lease in question was made under any appro- 
priation whatever, much less one adequate to its fulfillment. So that the only 
Inquiry is whether the contract of lease was 'authorized by law,' within the 
meaning of the statute relating to contracts or purchases on behalf of the 
government. * * * While the postmaster general, under the power to es- 
tablish post offices, may designate the places— that is, the localities— at which 
the mails are to be received, he cannot bind the United States by any lease 
or purchase of a building to be used for the purposes of a post office, unless 
the power to.do so is derived from a statute which either expressly or by 
necessary implication authorizes him to make such lease or purchase." 

It is contended by the plaintiff that the postmaster general had 
the power to make the contract under consideration by virtue of 
the provisions of the act of March 3, 1885 (23 Stat. 380), where it 
is provided: 

"That the postmaster general may, in the disbursement of this appropria- 
tion, apply part thereof to the purpose of leasing premises for use of post 
offices of the first, second and third classes, at a reasonable annual rental to 
be paid quarterly for a term not exceeding five years." 

The section so quoted is a part of the act making appropriations 
for the service of the post-office department for the fiscal year end- 
ing June 30, 1886. The power of the postmaster general to make 
contracts of lease is there expressly limited to the "disbursement 
of this appropriation." It does not confer upon him the general 
power to make such contracts, nor declare that thereafter he shall 
have that power, but it provides only that he may exercise that 
power in connection with the appropriation 'made for the year re- 
ferred to. The most that could be claimed for this statute by the 
plaintiff is that during the year for which the appropriations were 
made in that act the postmaster general might lawfully enter into 
contracts beginning with that year and extending into the future 
for a term of five years in all, and which would be binding upon 
the government for that period. It is impossible to find in it any 
authority to enter into a contract of lease in a subsequent year. 
In making this contract, therefore, in the year 1889, for a period 
of five years, the postmaster general exceeded the powers conferred 
upon him by law, and the contract was not binding upon the gov- 
ernment. Liability was incurred to the plaintiff only to pay the 
rental of the post-office premises for the period during which they 
were occupied for that purpose. For that period the United States 
has paid all of the rental, save and except $46, and the plaintiff is 
v. 66F.no, 4— 29 
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entitled to judgment for that amount, and for costs as allowed 
(1 Supp. Rev. St 562, § 15), since the defendant put in issue the 
plaintiffs right to recover the sum so due. 



NORTHERN PAO. R. CO. T. DB LAOT. 

(Circuit Court, D. Washington. September 13, 1894.) 

No. 195. 

L Public Lands— Railroad Grants— Revocation. 

The grant made to the Northern Pacific Railroad by the act of July 2, 
1864, to aid in constructing its line across the Cascade Mountains to Puget 
Sound, took effect as of that date, and was not revoked or canceled by the 
Joint resolution of May 31, 1870, by which this line, formerly the main line, 
' was designated as the branch line, and the former branch line, to the Co- 
lumbia river, was designated as the main line. U. S. v. Northern Pac, R. 
Co., 14 Sup. Ct 598, 152 U. S. 284, explained, 
a Same — Exceptions to Grant — Pre-emption Entry — Abandonment. 

The filing, after the date of the granting act, of a pre-emption claim to 
lands which fall within the primary grant limits, does not operate to except 
the land out of the grant, where such claim is finally abandoned by the 
pre-emptioner, and his rights forfeited, because of a decision by the land 
office that the land is not subject to entry. 

a Same. 

The fact that the pre-emption declaratory statement remains uncanceled 
on the records of the land office until after the definite location of the road 
cannot be considered as excepting the land from the grant, where both par- 
ties to the suit admit the fact of the previous abandonment and forfeiture 
by the pre-emptioner, and the party contesting the railroad title predicates 
his right to the land upon such abandonment 

This was an action of ejectment brought by the Northern Pacific 
Railroad Company against James De Lacy to recover certain lands 
alleged to fall within the grant made by congress to the railroad 
company. 

Ashton & Chapman and Fred. M. Dudley, for plaintiff. 
Ballard & Norris, for defendant 

GILBERT, Circuit Judge. The Northern Pacific Railroad Com- 
pany brings ejectment .to recover the possession of 160 acres of laud 
in section 21, township 20 N., range 3 E. of the Willamette Meridian, 
in the state of Washington. The plaintiff claims title by virtue of 
the act of congress of July 2, 1864, incorporating the Northern Pa- 
cific Railroad Company, and authorizing it to construct and main- 
tain a railroad from a point on Lake Superior westerly, on a line 
north of the forty-fifth degree of latitude, to some point on Puget 
Sound, with a branch, via the valley of the Columbia River, to a 
point at or near Portland, in the state of Oregon, leaving the main 
line at the most suitable place, not more than 300 miles from its 
western terminus; also, the joint resolution of May 31, 1870, author- 
izing the company to construct its main road to some point on Puget 
Sound, via the valley of the Columbia River, with the right to locate 
and construct its branch from some convenient point on its main 
trunk line, across the Cascade Mountains, to Puget Sound* The 
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defendant claims title and possession by virtue of a homestead en- 
try made, or attempted to be made, by him on the 9th day of April, 
1886; and he contends that the land in controversy was excepted 
both from the grant of July 2, 1864, and from the joint resolution 
of May 31, 1870, by reason of the pre-emption claim of John Flett. 
He alleges that John Flett filed a pre-emption declaratory state- 
ment upon this land on the 9th day of April, 1869, and occupied the 
same under said declaratory statement until 1871, and further states 
that "Flett, not having resided on the land since 1871, forfeited all 
his right to make final proof," but that the pre-emption declaratory 
statement so entered in the land office by Flett remained of record 
therein, and was not canceled until 1891. It is the contention of 
the defendant that this declaratory statement of Flett, remaining 
of record at the time the lands granted to aid the construction of 
the Northern Pacific were withdrawn from settlement, when the 
map of the general route was filed, and at the time the map of def- 
inite location was filed, operated to except the land from the grant 
to the Northern Pacific, under the words of the granting act, as the 
same have been construed by the courts. 

The land in controversy lies within the primary limits of the land 
grant both of the main line of the railroad, as definitely located be- 
tween Portland and Puget Sound, and the line of the Cascade 
branch, as definitely located between the point where it leaves the 
main line, and crosses the Cascade Mountains to Puget Sound. It 
has been held that the grant of lands to aid the construction of that 
portion of the main line between Portland and Puget Sound dates 
from the joint resolution of May 31, 1870, and that prior to that time 
there was no land grant whatever in aid of the construction of that 
portion of the road. U. S. v. Northern Pac. R. Co., 152 U. S. 284 ,14 Sup. 
Ct. .598. And if the title in controversy in this suit were to be deter- 
mined by the rights which the railroad company acquired under 
the joint resolution, only, the decision must be for the defendant; 
for it is clear .that at and prior to the date of the joint resolution 
there was upon file in the local land office a valid and subsisting 
pre-emption entry upon the land in controversy, which entry, being 
unforfeited and uncanceled, operated to except the land from the 
grant. Railway Co. v. Dunmeyer, 113 U. S. 629, 5 Sup. Ct. 566; 
Bardon v. Railroad Co., 145 U. S. 535, 12 Sup. Ct. 856; Land Co. v. 
Griffey, 143 U. S. 32, 12 Sup. Ct 362. But the land is, as already 
shown, also within the primary limits of the grant to aid the con- 
struction of the Cascade branch, and it remains to be considered 
how the rights of the respective parties are affected by that fact. 
The grant of July 2, 1864, gave land in aid of the construction of a 
railroad across the Cascade Mountains to Puget Sound. That grant 
was not intended to be abrogated by the joint resolution of May 31, 
1870; and there is nothing in the opinion of the supreme court in 
U. S. v. Northern Pac. R. Co., supra, to the contrary. That decision goes 
no further than to hold that in the act of 1864 there was no land 
grant to aid the construction of a line between Portland and Puget 
Sound, and nothing to show that it was the intention of congress 
to connect those two points by a railroad. It must be held, there- 
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fore, that the grants to aid the construction of a line by way of the 
Columbia River valley to Portland, and a line across the Cascade 
Mountains to Puget Sound, took effect upon July 2, 1864, and that 
the joint resolution of May 31, 1870, while designating the Columbia 
river line as the main line, which had before been called the branch 
line, and naming the line across the Cascade Mountains to Puget 
Sound the branch line, which had before been the main line, did not, 
and was not intended to, revoke or cancel the grants in aid of those 
respective lines, but recognized the grants as existing and remain- 
ing in force. The lands in aid of the line across the Cascade Moun- 
tains to Puget Sound were granted in 1864. The land in contro- 
versy in this suit was public land at that time, and it passed to the 
railroad company by the grant, if at the date of the definite location, 
to wit, on May 26, 1884, the United States had full title, or the same 
were not reserved, sold, granted, or otherwise appropriated, and free 
from pre-emption or other claims or rights. 

It is contended that the Flett pre-emption entry in the land office 
constituted a pre-emption claim, which operated to bring the land 
within the exception contained in the grant, and that, therefore, the 
railroad company has no title upon which to recover. If there were 
no information before the court concerning the pre-emption claim, 
other than the entry in the land office, a different case would be pre- 
sented; but the defendant alleges in his answer an abandonment of 
this land by Flett in 1871, and a forfeiture of all his rights under 
the pre-emption entry. He produces before us also the record of 
a contest before the register and receiver of the local land office of 
the district in which this land is situated, which contest was car- 
ried by appeal to the secretary of the interior, and by him decided 
on the 28th day of November, 1891. From the record so offered, 
it appears that the plaintiff and defendant in this case, and John 
Flett, were parties, and appeared and presented the evidence of 
their respective rights. In that contest, as appears from the rec- 
ord, the evidence concerning Flett's pre-emption settlement was 
fully submitted, and it was shown that in 1870 Flett had offered to 
prove up upon his claim before the officers of the local land office, 
and had been informed by them that the land was railroad land, 
and was not subject to his- entry; that he made no appeal from that 
decision, and in consequence thereof abandoned his claim, and in 
1874 made homestead entry on other lands. In consequence of the 
conclusion so reached by the secretary of the interior, a patent was 
issued from the government to the railroad company for the land 
on December 13, 1892. There are two periods to be regarded in 
determining whether the lands passed to the railroad company un- 
der its grant, — the date of the grant, and the date of the definite 
location of the road. If at either of these dates a claim attached, 
such as is mentioned in the exceptions to the granting act, the land 
which was subject to such claim was excluded; but if such a 
claim attached at a time between those dates, and was ex- 
tinguished before the latter date, it would have no discernible 
effect upon the status of the title. Amacker v. Railroad Co., 7 C. 
C. A. 518, 58 Fed. tf50. And this irrespective of whether or not 
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the claim was in existence at the time of filing the map of general 
route, so as to exclude the land from the consequent withdrawal 
in favor of the railroad company. The fact that this land was not 
among the lands so withdrawn from sale or settlement has no bear- 
ing upon the questions involved. The withdrawal was a provision 
for the protection of the grant, but it was not a step in the acquire- 
ment of the railroad company's title. Its title to lands under the 
grant did not depend upon the withdrawal. The material fact in 
this case is that at the time the line was definitely located the claim 
of Flett no longer attached, but had been extinguished. It is im- 
material whether it was extinguished by a proceeding in the land 
office resulting in a cancellation of the entry, or by the voluntary 
action of the claimant, amending his entry and releasing the lands, 
as in the Amacker Case, or by the abandonment and ferfeiture of 
the claim, as in the case now under consideration. The defendant 
relies upon the fact that the Flett entry remained uncanceled until 
1891. A declaratory pre-emption statement, on file prior to and at 
the time the grant was made, would be proof of the intention of 
congress to exclude from the grant the land covered thereby; and 
such an entry in the files of the land office, made after the date of 
the grant, and remaining in existence at the time of the definite 
location, so as to furnish evidence of a claim that might ripen into 
a title by compliance with the land laws, would likewise serve to 
exclude the land from the grant, for it was not the intention of the 
grant as construed by the decisions, to permit an inquiry into the 
bona fides of such a claim, or the performance of the conditions 
which rested upon the claimant. But here it is not only admitted 
by both the parties to the action that Flett abandoned and forfeited 
his claim in 1871, but the very right of the defendant to possess and 
claim the land is predicated upon such abandonment by Flett, and 
the extinction of Flett's claim. Such an admission must be held 
to destroy the effect and force of the entry in the land office. The 
court will not regard the existence of an entry, the life of which is 
admitted to have expired, but must be guided by the admitted fact. 
It must be held, therefore, that the land in controversy was public 
land, subject to the grant in 1864, and free from any claim that 
would exempt it therefrom in 1884, when the line of the road was 
definitely located, and the plaintiff is therefore entitled to judgment. . 



WATTS V. SOUTHERN BELL TELEPHONE & TELEGRAPH CO. 
(Circuit Court, D. West Virginia. June 2, 1894.) 

1. Jurisdiction— Owner can Alone Sue. 

Where insured property has been destroyed by a wrongdoer, and the in- 
surer Jias paid to the owner less than the value of the property, the insurer 
cannot sue the wrongdoer in his own name for the injury. The action must 
be brought in the name of the owner of the property destroyed. Affirmed 
in 66 Fed. 460. 

2. Evidence— Cross-examination— Rebuttal. 

If evidence is not strictly admissible, yet when introduced by one party, 
and not withdrawn, the other party may cross-examine the witness as to 
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such evidence, and offer evidence in rebuttal thereof. Affirmed in 66 Fed. 
460. 

& Evidence— Rebuttal. 

Where the issue was made by defendant that a house could not be set 
on fire by the use of a soldering iron, as claimed by plaintiff, it is compe- 
tent, in rebuttal, to prove that the agent of the defendant, on the morning 
of the burning of plaintiff's house, by the use of the same soldering iron 
by him, and at plaintiff's house, and used in the same way, set fire 
to the window casing of another house where he was soldering wires. 
Aflirmed in 66 Fed. 460. 
4. Instructions— Speculative Refused. , 

An instruction purely speculative in its character will be refused. 
6. Instructions. 

"Must find from the evidence" is the proper form of instructing the jury, 
and it is not proper to say to the jury: "You must be satisfied and con- 
vinced by the evidence," etc. Affirmed in 66 Fed. 400. 
6. Instructions — Court may Express Opinion of Evidence. 

It is the settled rule in the federal courts that the judge may express his 
opinion on the facts, when the matters of fact are ultimately submitted to 
the jury. 
•7. Instructions — Considered Together. 

All instructions should be considered together, and the court is not bound 
to qualify each one, but it is sufficient if, taken together, they propound 
the law correctly. 
8. Instructions— Court not Required to Give as Asked. 

The courts of the United States are not required to give instructions as 
requested by counsel. If the court charge the Jury rightly upon the case 
generally, it has done all the law requires. Affirmed in 66 Fed. 460. 

' This was an action on the case brought by C. C. Watts, a citizen 
of West Virginia, against the Southern Bell Telephone & Tele- 
graph Company, a corporation created and existing under the laws 
of New York. The action was brought on the 19th day of March, 
1894, to recover damages for the destruction, by fire, on the 7th day 
of February, 1894, of the plaintiff's house and furniture. 

The declaration alleged that the defendant had some time before placed 
a telephone in the library room of plaintiff's house, and that "on the 7th day 
of February, 1894, the said defendant attached to and connected with said 
telephone instrument another wire, called and known as a 'return wire," and, 
in so doing, bored a small hole through the wall of said house, from the out- 
side to the inside of said library room, and through the window frame of said 
middle bay window of said library room, to which said telephone instrument 
was attached, in order to pass the said return wire through the said hole, 
and connect it on the Inside of said room with said telephone instrument; 
that said connection was made by the said defendant by the process known as. 
'soldering,' and by means of a heated soldering iron, by the use of which the 
said return wire and the wire attached to said telephone instrument on the 
inside of said room, and running up the said window from the point of its con- 
nection with said return wire, near the top of said window frame in said room, 
were soldered together; and that the said window frame to which said instru- 
ment was attached was composed of weU-seasoned pine lumber, and liable to 
be set on fire at the place where the said hole was bored, by the said soldering 
iron being brought in contact therewith. And the said plaintiff avers and 
says that the said defendant, its agent and servants, so wrongfully, unlaw- 
fully, carelessly, and negligently conducted themselves about the soldering and 
fastening of the said two wires together, and the handling and use of the 
said soldering iron, so as to bring said iron in contact with said window frame 
at the place where said hole was bored as aforesaid, whereby said window 
frame was thereby, then and there, set on fire, and said dwelling house, of 
the value aforesaid, was then and there entirely burned and destroyed, to- 
gether with the following personal property," etc., and claiming $9,000 dam- 



Digitized by 



Google 



WATTS V. SOUTHERN BELL TELEPHONE & TELEGRAPH CO. 455 

ages. The trial was had at Charleston, W. Va., at the May term, 1894, before 
the Honorable JOHN J. JACKSON, sitting as circuit judge, and a jury. 

The defendants tendered a plea to the Jurisdiction of the court, setting up the 
fact that the plaintiff was insured in the insurance companies named, and 
had received on the loss of his property about $4,400, and that the said com- 
panies had been subrogated to the rights of the plaintiff, and the action is 
being prosecuted for their benefit, and that none of said insurance companies 
are residents of this district where the action is brought To this plea the 
plaintiff demurred; and, on argument, the court sustained the demurrer, and 
held the plea bad; that the plaintiff, C. C. Watts, where the destroyed prop- 
erty was greater than the insurance thereon, could alone sue the wrongdoer 
for the destruction of his property; therefore he was alone the proper plaintiff 
in the action, and the court clearly had jurisdiction. Thereupon the defendant 
demurred to the declaration, which demurrer the court overruled. The plea 
of not guilty was then entered, and a jury was selected and sworn to try the 
issue joined. The plaintiff introduced evidence tending to prove that the de- 
fendant company sent its workmen to plaintiff's dwelling about half past 11 
o'clock on the morning of February 7, 1894, to put up a return wire, and con- 
nect it with the telephone instrument which the company had, under contract, 
placed in the library of plaintiff's house for his use; that the family had 
given up said room to the agents of said company on said morning, to do said 
work; that said agents were at work there about an hour, and, when they 
had been gone about an hour, the house was discovered to be on fire. The 
plaintiff introduced evidence further tending to prove that defendant's work- 
men introduced the wire by boring a hole in the upper corner of the casing of 
the bay window of said library room; that the cavity of the casing extended 
below the floor to the sill of the house; that the wire so introduced had been 
soldered to a short wire on the telephone instrument; and that the other 
wires were at the same time and near the same place soldered with a hot 
soldering iron, heated to a cherry heat. The plaintiff further introduced evi- 
dence tending to show that the house had been built about seven years, and 
at the bottom of the casing shavings had been left by the carpenters who built 
it, and the contention of the plaintiff was that the fire had been communicated 
through the hole in the casing, and had set fire to cobwebs or other inflammable 
substances inside, and had dropped down to the shavings in the bottom of 
the casing below the floor of the library room. The plaintiff's testimony tended 
to prove that the family left the library when the workmen came; and that 
they sat down to the dinner table in the dining room, across the hall from the 
library, about 12:20 o'clock p. m.; and that, while they were eating their 
dessert, a noise in the direction of the library was heard as if something had 
fallen, which startled them. The plaintiff contended said noise was made by 
the falling of the weight in the window casing after the cord had been burned 
off; that they at once went into the hall, and found it full of smoke, and smoke 
was coming into the bay window of the library; and, running around the 
house, the family and servants saw flre under the library bay window, imme- 
diately under the telephone instrument, and smoke and blaze issuing from the 
iron ventilator underneath, and from the weather boarding over and above 
the window, and this was the first place where the fire was seen. The plaintiff 
also introduced evidence tending to prove that such a heated soldering iron as 
the workmen used, if placed in contact with wood of the kind the window 
casing was made of, would cause a blaze or spark of flre to pass through a 
hole in the wood, and ignite any inflammable substance inside. The plaintiff 
further offered evidence tending to prove that there was nothing inflammable 
in the cellar under the library, but that in the cellar under Mrs. Watts' room, 
adjoining the library, there were dry leaves several feet deep; but at the time 
the flre was first discovered, and all the time the house was burning, the wind 
was blowing from the library, and across Mrs. Watts' room, so the plaintiff 
contended that this showed the fire could not have originated in the leaves. 
The plaintiff gave in evidence other facts and circumstances tending to prove 
that the fire which destroyed his house was caused by the careless use of a 
heated soldering iron by defendant's workmen, and that there was no other 
cause for the fire. The defendant introduced evidence tending to prove that 
there was a flue in the cellar under Mrs. Watts' room, and the said cellar 
was full of dry leaves at the time of the fire, and its contention was 
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that a spark of fire went from the library up the fine, and then fell down 
the flue, into the cellar, and ignited the leaves. It offered evidence 
tending to show that no furniture was saved from Mrs. Watts' room, while 
the most of the furniture and books were saved from the library. The de- 
fendant also offered evidence tending to prove that fire might go up one 
flue in a chimney, and down another flue in the same chimney, and set 
fire to a house; also evidence tending to prove that the soldering iron was 
carefully handled at plaintiff's house, and that defendant's agents did not 
set fire to the house; also evidence tending to prove that fire could not 
with a properly heated soldering Iron be communicated to the casing; that 
the fire could not have been communicated as claimed by the plaintiff. The 
defendant introduced a witness, Rauch, the workman who did the soldering, 
who testified there was no new hole bored to insert the new wire, but a small 
quarter-inch hole already there was used; that the soldering iron was not 
heated to a red heat, but only sufficiently to melt the solder, and that in 
making the connections he soldered three wires, but did not bring the iron in 
contact with the casing or scorch it, and that the iron was immediately passed 
out of the window to a workman outside, and carried away; that, after solder- 
ing, he bent the wires with his fingers, and saw nothing unusual. This wit- 
ness, in answer to questions by the defendant, said, on that morning, before 
he went to plaintiff's house, he went to Sullivan's store, and put in a wire. 
On cross-examination, he described just what he did at Sullivan's, but 
against the objection of the defendant Against the objections of the defend- 
ant, he stated that he soldered wires there with the same soldering iron that 
he afterwards used at the plaintiff's house; that he did not burn the wood 
at Sullivan's; that he soldered the wire at Sullivan's in the same way that 
he did at plaintiff's house, and in the same way he had shown the jury. 
The counsel for the defendant moved to exclude this evidence so elicited on 
cross-examination, but the court overruled the motion, on the ground that, 
as the defendant had opened up the question as to the work at Sullivan's, 
the evidence was competent In rebuttal, the plaintiff introduced said D. M. 
Sullivan, who, against the objection of the defendant, gave evidence tending 
to prove that by the soldering done at his house by the said Rauch, in the 
same way as at plaintiff's house, he scorched and burned his window casing. 
The court overruled the objection, and refused to exclude the testimony, and 
held that, as the defendant had opened the subject, the evidence for that 
reason was competent; and, further, that it was competent substantive testi- 
mony in rebuttal, after the defendant had introduced evidence tending to 
show that it was impossible to set a house on fire by the use of a soldering 
iron in the manner claimed by the plaintiff in this case. 

The plaintiff asked no specific Instructions, but asked the court to charge the 
jury on the whole case. The defendant asked eight several instructions, as 
follows: "No. 1. The court instructs the Jury that the defendant, by its agents, 
servants, and employes, had lawful right to go upon the premises and into 
the dwelling of the plaintiff, at reasonable times and in reasonable manner, 
to make necessary changes and repairs in defendant's telephone line in said 
dwelling. No. 2. The court instructs the jury that the presumption is that 
the work done by the defendant in and about plaintiff's dwelling February 
7, 1804, in the line of their duty, was done in a proper and skillful manner; 
and, before a verdict can be found for the plaintiff, the jury must find from 
the evidence that said work was done in an unskillful and negligent man- 
ner, which resulted in the burning of the plaintiff's house. No. 3. The court 
instructs the jury that, if they find from the evidence that there are other 
theories of the origin of the fire that consumed the plaintiff's house equally 
as probable as the one on which plaintiff bases his case, then the Jury must 
find for the defendant. No. 4. The court instructs the jury that, before they 
can find a verdict in this case, they must find from the evidence that the fire 
that consumed plaintiff's house originated from the careless and negligent 
use of a soldering iron, in joining wires on defendant's line in plaintiff's 
house by defendant's servants. No. 5. The court instructs the jury that if 
they -find from the evidence that, at the time the plaintiff's house was burned, 
he had dry leaves from four to six feet deep stored in his cellar, that said 
cellar had an open door leading out therefrom, and that there was a seven- 
inch thimble in flue leading to top of open chimney from chimney butt in 
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same room that contained said leaves, then It is a question with the Jury 
whether such action on the part of the plaintiff does not constitute such con- 
tributory negligence as to prevent any recovery by him In this cause. No, 
6. The court instructs the jury that, if they find that the evidence proves 
merely that a probability exists that the burning of the plaintiff's property 
was caused by the negligence of the defendant's servants- or agents, that will 
not authorize them to find a verdict for the plaintiff; but that the burden is 
on the plaintiff to prove that such burning was on the negligence of the de- 
fendant, its servants or agents. No. 7. The court Instructs the Jury that, in 
order to find a verdict for the plaintiff, they must be satisfied and convinced 
by the evidence that the fire was caused by the negligence of the defendant 
or its agents or servants in soldering the telephone wire in plaintiff's house, 
and that they will not be justified In finding for the plaintiff simply because 
they may find that the evidence renders it merely probable that said lire 
was so caused. No. 8. The court instructs the jury that even if they find 
from the evidence that the theory advanced by the plaintiff, and stated in 
the declaration, as to the origin of the fire, is more probable than any theory 
advanced by the defendant as to the origin of said fire, still they will not be 
justified in finding for the plaintiff, unless they are convinced by the evi- 
dence that said theory of the plaintiff is the true one as to the origin of said 
fire." These Instructions were all disposed of In the charge to the Jury. 
Nos. 1, 2, 4, and 6 were. given as asked; Nos. 3 and 5 were refused; and 
*rfos. 7 and 8 were modified. 

Brown, Jackson & Knight, Okey Johnson, W. L. Ashby, and J. E. 
Chilton, for plaintiff. 
Couch, Flournoy & Price, for defendant 

JACKSON, District Judge (charging jury). I congratulate you 
on the fact that you have reached, or are about to reach, the termi- 
nation of this protracted trial. Of course, this is arf important case 
to both the plaintiff and defendant It is an action brought by the 
plaintiff to recover damages for the loss and destruction of his resi- 
dence and personal property that was contained in said residence 
when it was destroyed by fire. It is alleged by the plaintiff that his 
residence and personal property was destroyed by fire on the 7th day 
of February, 1894, caused by the negligence of the agents of the 
defendant I wish to say now that I do not intend in anything that 
I say to you to indicate what this evidence proves. You are to 
determine for yourselves what it proves, and, if I say anything that 
would seem to indicate what I think in this matter, you must pay 
no attention to it I will give you the law, as is my right to do, 
and yon are to apply it to the facts. 

The evidence shows some undisputed facts. The first undisputed 
fact is that the house of the plaintiff was burned on the 7th day 
of February, 1894. The second is that the servants of the defend- 
ant were there on that morning, somewhere between 10 and 11:30 
o'clock, making some changes in the telephone wires. The third 
undisputed fact is that the house shortly afterwards, within an 
honr, was on fire. ,The evidence then shows, if it shows anything, 
by some eight or ten witnesses, that the fire was at a certain point 
in the house. There is no evidence in the case, that I am aware of, 
that tends to show that this fire commenced at any other place 
than under the library floor in that house. If there is other evi- 
dence in conflict with this, of course you must consider it, and 
determine the case npon the weight of all the evidence. If there 
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has been any evidence given showing that the fire did not com- 
mence in the room under the library or in the library, or in or about 
the floor or place where it is claimed to have commenced, you must 
consider it, and give it such weight as you think it should have. 
Evidence has been tendered and offered by the plaintiff to show 
you the exact place where it did commence, but that is for you to 
consider and determine. Now, you are to determine this case from 
the evidence that has been delivered in your presence here. You 
are not only to consider the evidence of the plaintiff that has been 
delivered, but of the defendant also; and, in considering the evi- 
dence, it is your duty to reach some conclusion. That conclusion 
must be reached with reference to the weight of the evidence. That 
is the rule in civil cases, and it must be consonant with the pre- 
ponderance of the evidence. If the plaintiff shows by a preponder- 
ance of the evidence that his house was bumed by the carelessness 
and negligence of the defendant, then he is entitled to a verdict if 
the preponderance of the evidence convinces you of that fact If, 
on the contrary, from the preponderance of the evidence, you reach 
the conclusion that the house was not burned by the negligence 
and carelessness of the agents of the defendant, you must find for 
the defendant Or, in other words, in this case the facts and cir- 
cumstances introduced by the plaintiff are to be considered as 
showing what he claims in this suit, — that his house was burned 
by reason of the carelessness and negligence of the defendant On 
the other side, there is a chain of circumstances, as well as facts, 
offered by the defendant, to show that this house was not burned 
by the negligence and carelessness of the defendant, but by some 
other cause. If the circumstantial evidence before you shows that 
the house of the plaintiff was destroyed or burned down, and that 
the destruction or burning of the house was by reason of defendant's 
agents or employes working at and repairing its telephone attached 
to and connected with the house of the plaintiff as claimed, you 
should fiud for the plaintiff. But, if you reach the conclusion that 
the burning of. the house was not the result of the negligence of 
defendant's agents or employes, you should find for the defendant 
In civil cases the rule is that the jury should find for the party on 
whose side the weight of the evidence preponderates. 

The defendant has asked eight instructions. The first one is 
intended to cover the right of the defendant to enter upon the 
premises of the plaintiff to make changes and repairs in the tele- 
phone. As the contract or lease gives the right, unquestionably 
it is the law, and therefore I give this instruction. 

The second one, which is also given, instructs the jury that the 
presumptions are in favor of the work having been properly done 
at the plaintiff's house, and the burden of proof is upon plaintiff 
to show that the work was not properly done. Of course, the evi- 
dence is before the jury, and the jury will determine from the evi- 
dence as to how this work was done, whether it was carelessly or 
negligently done; and, if so, you will, of course, find for the plaintiff, 
if the fire was the result of the negligence of the defendant's agents, 
as claimed by the plaintiff. 
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The third instruction offered by the defendant the court refuses 
to give. It is purely speculative. 

The fourth instruction I have given you. You must be convinced 
of the fact that the defendant, by its agents, was guilty of negligence 
in soldering in this house. 

The fifth instruction offered by defendant the court refuses to 
give. 

The sixth instruction is given. 

Instructions 7 and 8 the court will give with slight alterations, 
but they are not drafted as I should like them. The seventh in- 
struction read: Changed to "must find from the evidence," etc. 
Eighth instruction read : Changed to "unless you find from' the 
evidence," etc. 

I am asked to instruct you as to the weight and effect of circum- 
stantial evidence. This character of evidence may be as convincing, 
and sometimes more so, than positive or direct evidence. As in 
this case, it is a change of circumstances coming from different 
sources, which are less likely to be false, and from which falsehood 
can be more easily detected. It is the reasoning from known and 
established facts to establish such as are claimed to exist, and is - 
''capable of producing the highest degree of moral certainly in its 
application." Therefore, if the circumstantial facts detailed and 
proven before you lead your minds to the conclusion that the house 
of the plaintiff was destroyed and burned down, and that the firing 
and burning of the house was the result of the negligence of defend- 
ant's agent and employes, in soldering its wire while working at or 
repairing its telephone attached to and connected with the house 
of the plaintiff, you should find for the plaintiff. But, if you reaqh 
the conclusion from all the evidence that the burning of the house 
was not the result of the negligence of defendant's agents or em- 
ployes, you should find for the defendant. In civil cases the rule 
is that the jury should find in favor of the party on whose side the 
weight of evidence preponderates, consistent with the probability 
of truth. There are two theories offered here, — one by the plain- 
tiff, and one by the defendant. If you find for the plaintiff, you 
must reach a conclusion in your mind, from a preponderance of the 
evidence, that the burning of this house resulted from the negli- 
gence and carelessness of the defendant, his agents or employes, 
in their altering and repairing the telephone wires in this house, 
as claimed by the plaintiff; otherwise you should find for the 
defendant. 

The defendant excepted to the refusal to give instructions 3 and 5, and 
modifying instructions 7 and 8, and to certain parts of the oral charge to the 
jury. After argument, the jury rendered a verdict for plaintiff for $9,000, 
the damages claimed in the declaration. The defendant moved to set aside 
the verdict, as against the law and the evidence, which motion the court 
overruled, and entered judgment on the verdict 

NOTE. The judgment in this case was on writ of error affirmed, in Rich- 
mond, in the United States circuit court of appeals, February 5, 1805. 66 
Fed. 460. 
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SOUTHERN BELL TELEPHONE & TELEGRAPH CO. T. WATT& 

(Circuit Court of Appeals, Fourth Circuit February 6, 1885.) 

No. 102. 

L Parties to Actions— Subrogation. 

Where the owner of property, which has been destroyed by fire through 
another's negligence, has been paid a part of his loss by an insurer, 
who thereby becomes subrogated to the remedies of the assured, an ac- 
tion to recover from the wrongdoer the value of the property destroyed 
Is properly brought in the name of the assured alone, and the Insurer 
is neither a necessary nor a proper party to such action. 60 Fed. 453, af- 
firmed. 

ft. Evidence— Cross- Examination— Contradicting Witness. 

W.'s house was destroyed by fire shortly after some repairs had been 
made to a telephone wire therein by one It., a servant of defendant, 
who used, in making such repairs, a hot soldering iron. It was alleged 
that the fire was caused by R. f s negligently setting fire to woodwork 
near the spot where the repairs were made. Upon the trial of an ac- 
tion by W. against defendant, R. testified that he had not scorched the 
woodwork; that he had gone to W.'s house from that of one S., where 
he had made similar repairs; that he had not scorched the woodwork at 
S.*s house; and that the repairs at W.'s had been made in the same 
way as at S.'s. Held, that it was competent, for the purpose of testing 
the accuracy of It's statements, to cross-examine him as to the man- 
ner in which he had done the work at S.'s house, and to show by 8. 
that in fact R. had scorched the woodwork at his house. 60 Fed. 453, af- 
firmed. 

t. Contributory Negligence. 

It was not contributory negligence that W. had inflammable material 
stored in another part of his house, not immediately adjacent to the 
place where R. was at work, there being nothing to show that such ma- 
terial had anything to do with the fire, and the jury finding that the fire 
was caused by R.'s negligence. 

4 Charging Jury— "Use op Language Suggested by Counsel. 

A judge is not bound to adopt the language suggested by counsel in 
asking instructions to the jury, and where the jury has been instructed, 
as to certain matters in issue, that they must "find from the evidence" 
certain facts, in order to give a verdict, it is not error to substitute this 
language for a direction that the jury must be "satisfied and convinced 
by the evidence" as to certain other facts, In an instruction requested 
by counsel. 66 Fed. 453, affirmed. 

& Bame— Probabilities. 

It is not error to refuse to instruct the Jury, hi an action for negligence, 
that, if there are other theories of the cause of the injury as probable 
as the one on which the plaintiff bases his claim, the jury must find for 
the defendant, when the jury has already been instructed that, even if 
they find the plaintiff's theory the most probable, they must be satisfied 
that it Is true in order to give a verdict for the plaintiff; and had been 
Instructed that the burden was on the plaintiff to prove negligence, and 
that the defendant was presumed to be free from negligence. 00 Fed. 453, 
affirmed. 

In Error to the Circuit Court of the United States for the Dis- 
trict of West Virginia. 

This was an action by C. C. Watts against the Southern Bell Tele- 
phone & Telegraph Company to recover damages for negligence. 
Upon the trial in the circuit court, judgment was given for the 
plaintiff. 66 Fed- 453. Defendant brings error. 
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This was an action of trespass on the case brought by Watts, a citizen of 
West Virginia, against the Southern Bell Telephone & Telegraph Company, 
a citizen of the state of New York, to recover $9,000, the value of a dwelling 
and its contents destroyed by a fire caused, as was alleged, by the negli- 
gence of the telephone company. The plaintiff offered evidence to prove 
that the defendant company sent its workmen to plaintiff's dwelling about 
half-past 11 on the morning of the 7th of February, 1894, to put in a return 
wire, and connect it with a telephone instrument which the company had, 
under a contract, placed in the library room of his bouse for his use, and 
that about an hour after the workmen left the house it was discovered to 
be on fire. The plaintiff offered testimony to prove that the defendant's 
workmen introduced the wire by boring a hole in an upper corner of the 
casing of a bay window of the library room; that the cavity of the casing 
extended below the floor to the sill of the house; that the wire so introduced 
had been soldered to a short wire on the telephone Instrument; and that 
two other wires were at the same time and near the same place soldered 
with a hot soldering iron heated to a cherry heat. Testimony was produced 
to show that the house had been built about seven years, and that at the 
bottom of the casing shavings had been left by the carpenters who built it, 
and the contention of the plaintiff was that fire had been communicated 
through the holes in the casing, and had set fire to cobwebs or some inflam- 
mable substance Inside, and had dropped down to the shavings in the bot- 
tom of the casing below the floor of the room. The plaintiff's testimony 
tended to prove that the family left the library when the workmen came, 
and were afterwards for some time eating dinner in a room across the hall 
on the other side of the house; that a noise was heard which startled them, 
and upon going into the hall it was found full of smoke, and smoke was seen 
coming into the bay window of the library, and running around the house 
the family and servants saw fire under the library bay window immediately 
under the telephone instrument, and smoke and blaze issuing from the iron 
ventilator underneath, and from the weatherboarding over and above the 
window, and that this was the first place where the fire showed itself. The 
plaintiff also offered evidence to prove that such a' heated iron as the work- 
men used, if placed in contact with seasoned wood of the kind the window 
casing was made of, would cause a blaze or spark of fire to pass through a 
hole in the wood, and ignite any inflammable substance inside. The plaintiff 
gave in evidence other facts and circumstances tending to prove that the fire 
which destroyed his house was caused by the careless use of a heated solder- 
ing iron by defendant's workmen, and that there was no other cause for it. 

The defendant produced a witness, Rauch, the workman who did the solder- 
ing, who testified that there was no new hole bored to insert the new wire, 
but a small quarter-inch hole already there was used; that the soldering 
iron was not heated to a red heat, but only sufficiently to melt the solder; 
and Rauch testified that in making the connections he soldered three wires, 
but did not bring the iron in contact with the casing or scorch it, and that 
the iron was immediately passed out of the window to a workman on the out- 
side, and carried away; that after the soldering he bent the wires with his 
fingers, and noticed nothing unusual. Testimony of the plaintiff's witnesses 
showed that in the cellar, in a part partitioned off and not under the library 
room, but adjoining it, there was a considerable quantity of dried leaves, but 
that under the library there was nothing but some vegetables. 

The defendant offered testimony to show that such an iron would not ignite 
wood, and that fire could not be communicated In that way, and produced a 
board before the jury, and the witness Rauch bored holes through it and put a 
wire through it, and soldered it, to illustrate this contention. The witness 
Rauch, being cross-examined by the plaintiff, testified that he did not know of 
a case in which, in soldering telephone wires, he had ever burned the wood, and 
did not think he could have done so, and did not think a careful man would 
burn the wood, and that he had done the soldering at plaintiff's house in 
the same way he had done it at Sullivan's. The plaintiff then, in rebuttal, 
produced the witness Sullivan, who testified that in putting in the return 
wire at his store that same morning the workmen had bored three new 
three eighths-inch holes, and after this fire his attention was called to 
these holes, and he saw that where the soldering had been done there 
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were on the wood two scorched or burned places, gach about one Inch wide, 
one about two and one-half inches long, and the other about one and one- 
half or two inches long, one above and the other below one of the holes. The 
defendant objected to the evidence of the witness Rauch and the witness Sul- 
livan, and excepted to the ruling of the court admitting their testimony as to 
the manner of putting in the return wire which had been put in at Sullivan's 
store just before Rauch went to plaintiff's house, and to the evidence of the 
scorching or burning of the window frame at Sullivan's store, as irrelevant 
and impertinent to the issue on this case. 

The defendant, before the jury was sworn, filed a plea to the jurisdiction, 
alleging that the plaintiff at the time of fire was insured In two foreign in- 
surance companies and a Pennsylvania company, and had been paid insurance 
amounting to $4,500, and that the said companies were subrogated to the 
plaintiff's right of action in this case, and, as the said companies were not cit- 
izens of West Virginia and the plaintiff was a citizen of that state, the court 
ought not to take cognizance of the case. To this plea the plaintiff demurred, 
and the court sustained the demurrer, and ordered the plea stricken out 
The defendant, having excepted to this ruling, then filed the general issue plea 
of not guilty. 

The defendant prayed for eight instructions to the Jury, as follows: "No. 1. 
(Granted.) The court instructs the Jury that the defendant, by its agents, serv- 
ants, and employes, had lawful right to go upon the premises and into the 
dwelling of the plaintiff, at reasonable times and in a reasonable manner, to 
make necessary changes and repairs in defendant's telephone line in said 
dwelling. No. 2. (Granted.) The court instructs the jury that the presump- 
tion is that the work done by the defendant in and about plaintiff's dwelling. 
February 7. 3894. in the line of their duty, was done in a proper and skillful 
manner; and before a verdict can be found for the plaintiff the jury must 
find from the evidence that said work was done in an unskillful and negligent 
manner, which resulted in the burning of the plaintiff's house. No. 3. (Re- 
fused.) The court instructs the jury that if they find from the evidence that 
there are other theories of the origin of the fire that consumed the plaintiff's 
house, equally as probable as the one upon which the plaintiff bases his case, 
then the jury must find for the defendant. No. 4. (Granted.) The court in- 
structs the jury that, before they can find a verdict for the plaintiff in this 
case, they must find from the evidence that the fire which consumed plaintiff's 
house originated from the careless and negligent use of a soldering iron in 
joining wires on defendant's line in plaintiff's house by defendant's servants. 
No. 5. (Refused.) The court instructs the jury that if they find from the evi- 
dence that at the time plaintiff's house was burned he had dry leaves from 
four to six feet deep stored in his cellar; that said cellar had an open door 
leading out therefrom; and that there was a seven-inch thimble In a chimney 
flue in same room that contained said leaves,— then it is a question for the 
jury whether such action on the part of the plaintiff does not constitute such 
contributory negligence as to prevent any recovery by him In this case. No. 
6. (Granted.) The court instructs the jury that, if they find that the evidence 
proves merely that a probability exists that the burning of the plaintiff's prop- 
erty was caused by the negligence of the defendant's servants or agents, 
that will not authorize them to find a verdict for the plaintiff, but that the 
burden is on the plaintiff to prove that such burning was the result of the 
negligence of the defendant, its servants or agents. No. 7. (Refused, but 
granted as amended by the court) The court instructs the jury that, In 
order to find a verdict for the plaintiff, they must be satisfied and con- 
vinced by the evidence that the fire was caused by the negligence of the 
defendant, or Its agents or servants, in soldering the telephone wire in 
plaintiff's house, and that they will not be justified in finding for the plaintiff 
simply because they may find that the evidence renders it merely probable 
that said fire was so caused. No. 8. (Refused, but granted as amended by 
the court.) The court instructs the jury that even if they find from the evi- 
dence that the theory advanced by the plaintiff, and stated in the declaration, 
as to the origin of the fire, is more probable than any theory advanced by tht 
defendant as to the origin of said fire, still they will not be justified in finding 
for the plaintiff, unless they are convinced by the evidence that said theory of 
the plaintiff is the true one as to the origin of the fire." The court gave in- 
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stroctions 1, 2, 4* and 6, as asked for, and refused to give instructions Nos. 
3 and 5, and, In lieu of instructions Nos. 7 and 8 as asked for, gave Nos. 7 and 
8 as modified. "No. 7. (Granted as modified.) The court instructs the jury 
that, in order to find a verdict for the plaintiff, they must find from the evi- 
dence that the fire wafe caused by the negligence of the defendant or its agents 
or servants in soldering the telephone wire in plaintiff's house, and that they 
will not be justified in finding for the plaintiff simply because they may find 
that the evidence renders it merely probable that said fire was so caused. 
No. 8. (Granted as modified.) The court instructs the jury that even if they 
find from the evidence that the theory advanced by the plaintiff, and stated in 
the declaration, as to the origin of the fire, is more probable than any theory 
advanced by the defendant as to the origin of said fire, still they will not be 
justified in finding for the plaintiff, unless they find from the evidence that 
said theory of the plaintiff is the true one as to the origin of the said fire." The 
defendant excepted to the refusal of instructions Nos. 3 and 5, and to the 
modification of Nos. 7 and 8, and also excepted to the following portions of the 
court's oral charge to the jury: First 'The evidence shows, if it shows 
anything, by some eight or ten witnesses, that the fire was at a certain point 
in the house. There is no evidence in the case, that I am aware of, that tends 
to show that this fire commenced at any other place than under the library 
floor in that house,"— the defendant claiming that there was evidence tending 
to show that the fire commenced in the cellar room under the room known as 
"Mrs. Watts' Room," in the rear of the library, and that the portion of said 
charge above quoted was therefore improper. Second. The defendant also ex- 
cepted to those portions of said charge which contain the following language: 
(a) "If the plaintiff' shows, by a preponderance of the evidence, that his house 
was burned by the carelessness and negligence of the defendant, then he is en- 
titled to a verdict, if the preponderance of evidence convinces you cf that 
fact." (b) "If the circumstantial evidence delivered before you shows that 
the house of the plaintiff was destroyed or burned down, and that the de- 
struction and burning of the house was, by reason of the negligence of the de- 
fendant's agents or employes, working at and repairing its telephone, at- 
tached to and connected with the house oi the plaintiff, as claimed, you should 
find for the plaintiff." (c) "If the circumstantial facts detailed and proven 
before you lead your minds to the conclusion that the house of the plaintiff 
was destroyed and burned down, and that the firing and burning of the house 
was the result of the negligence of the defendant's agents or employes in sol- 
dering its wire while working at or repairing its telephone, attached to and 
connected with the house of the plaintiff, you should find for the plaintiff." 
It appears from the court's oral charge, made part of the bill of exceptions and 
printed in the record, that, in connection with that portion of the charge first 
above excepted to, the court said to the jury: "If there is other evidence in 
conflict with this, of course you must consider it, and determine the case upon 
the weight of all the evidence. If there has been any evidence given showing 
that the fire did not commence in the room under the library or in the library, 
or in or about the floor or the place where it is claimed to have commenced, 
you must consider it, and give it such weight as you think it should have." 
The verdict and judgment was in favor of the plaintiff for $9,000, and the de- 
fendant brings error on the foregoing exceptions. 

Flournoy & Price and Robert W. Stiles (George E. Price, of coun- 
sel), for plaintiff in error. 
Ikey Johnson and J. F. Brown, for defendant in error. 

Before SIMONTON, Circuit Judge, and MORRIS and BRAW- 
LEY, District Judges. 

MORRIS, District Judge (after stating the facts). The demur- 
rer to defendant's plea to the jurisdiction, which was sustained 
by the court, raises the question whether Watts could, in his 
own name and alone, institute an action at law to recover the 
full value of the property alleged to have been destroyed by the 
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defendant's negligence, after having been paid by the insurers 
about one-half his loss. It is contended that as the insurers were 
subrogated to the extent of their payments, and were entitled to 
be repaid if Watts recovered the whole loss from the defendant, 
they were necessary plaintiffs in the action, and if made plaintiffs 
the circuit court would be without jurisdiction, as then all the 
plaintiffs would not be citizens of the state in which the suit was 
brought. Smith v. Lyon, 133 U. S. 315, 10 Sup. Ct. 303. This con- 
tention cannot be maintained. It is true that the payment by the 
insurer works an equitable assignment of the assured's claim against 
the wrongdoer, but the wrongful act is indivisible, and gives rise 
to but. one cause of action. The insurer is subrogated only to 
the remedies of the assured, and the rule is well settled that the 
suit is properly brought in the name of the person whose property 
has been destroyed. If he recovers a sum which, with the amount 
he has received from the insurers, is more than his whole loss, the 
excess belongs to the insurers, and he receives it as trustee for 
them. The wrongdoer is bound 'to respond in damages for the 
whole loss to the owner of the property, and how the money recov- 
ered is to be distributed does not concern him. Aetna Ins. Co. v. 
Hannibal, etc, R. Co., 3 Dill. 1, Fed. Cas. No. 96; Hart v. Railroad 
Co., 13 Mete. (Mass.) 99; Chicago, etc., R. Co. v. Pullman South. 
Car Co., 139 U. S. 79-80, 11 Sup. Ct. 490; Railway Co. v. Jurey, 
111 U. S. 584, 4 Sup. Ct 566; Sheld. Subr. §§ 230, 231. In an 
action at common law the right of the insurer is properly asserted 
in the name of the assured. Phoenix Ins. Co. v. Erie & W. Transp. 
Co., 117 U. S. 321, 6 Sup. Ct 750, 1176. 

The statute of West Virginia, providing that the assignee of any 
bond, note, account, or writing, not negotiable, may maintain there- 
upon any action in his own name, without the addition of "as 
signee," which the original obligee or payee might have brought, 
has no application to a case of subrogation, where the payment 
by the insurer is only a partia 1 indemnity. 

The defendant's exception to the admission of testimony of the 
witness Rauch and the witness Sullivan we do not think well taken. 
Ranch was defendant's witness; the man employed by it who 
soldered the wire at plaintiff's house, and whose alleged negligence 
the plaintiff charged had resulted in the burning of his h. use. 
He was asked in chief by defendant where he had worked that 
morning next before going to plaintiff's house, and, when he an- 
swered at Sullivan's store, he was asked to describe what he had 
done there, and how he had bored the holes there, and how he had 
put the wire through, and then was asked to describe how he put in 
the wire at plaintiff's house. Upon cross-examination of this wit- 
ness, it was the plaintiff's right to test the accuracy of his state- 
ments with regard to these matters, and why he had done them 
in one way at Sullivan's and in another way at plaintiff's house, 
and his reasons for boring a half-inch hole at Sullivan's, and for 
using a quarter-inch hole at plaintiff's. All the cross-examina- 
tion on these matters was competent, not to show to the jury how 
the work had been done by the witness at Sullivan's, but to test 
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the accuracy and consistency of the plaintiff's statements as to 
how he had done the work at plaintiff's house, and the weight 
which the jury should give to his statements. And with re- 
gard to the scorching of the window frame at Sullivan's, the 
witness Ranch had testified that he did not think he had ever 
scorched or burned the woodwork of a house in soldering a tele- 
phone wire; that he had soldered the wire at plaintiff's house just 
as he had done at Sullivan's; and that he had not burned the 
wood at Sullivan's, and would, consider it careless to do so. It 
should be borne in mind that plaintiff's house had been destroyed, 
and that no one saw the witness do the soldering there or saw the 
window casing after he left, and direct proof of its condition when 
witness left it was not obtainable. When, therefore, he testified 
that he did the soldering with the same iron and in the same way 
at both places, and did not burn the wood at either place, and 
when the defendant had him experiment with a piece of wood before 
the jury to demonstrate that such a heated iron would not burn 
the wood, surely it was competent, material, and pertinent for the 
plaintiff to show that the witness had actually scorched the win- 
dow frame ax Sullivan's. It is quite true that proof of the fact he 
had at other times been careless or unskillful would not be com- 
petent testimony to show that he was careless or negligent at the 
plaintiff's house, but by cross-examination any inconsistency in his 
testimony could be exhibited, and the fact stated by him that the 
heated iron would not burn a window frame was a fact which was 
directly pertinent to the issue, and could be contradicted. This fact 
was directly pertinent to the question of the possibility of the fire 
originating from the use of the soldering iron, the defendant hav- 
ing adduced testimony to show its impossibility. 

The other exceptions relate to alleged errors in the instruction* 
and charge. By the defendant's third prayer, which the court re- 
fused, the court was asked to say that, if the jury found that there 
were other theories of the origin of the fire equally as probable as 
the one on which the plaintiff based his claim, they must find for 
the defendant. It cannot be said that this proposition was hap- 
pily worded. The duty of the jury was not to evolve theories, and 
base their verdict upon probabilities. It was to determine whether 
or not the plaintiff had proved that the fire originated from the 
negligent use of the soldering iron by defendant's workman. The 
court instructed them that before they could find for the plaintiff 
they must reach the conclusion from the evidence that the fire re- 
sulted from the defendant's negligence; otherwise they must find 
for the defendant. And by the seventh instruction, as granted, 
they were told that, even if they found from the evidence that the 
theory advanced by the plaintiff was more probable than any ad- 
vanced by the defendant, still they would not be justified in finding 
for the plaintiff, unless they found from the evidence that the 
plaintiff's theory was the true one. They were also instructed by 
defendant's sixth prayer that the burden of proof was on the plain- 
tiff to prove that the fire was the result of the defendant's negli- 
v.66r.no.4— 30 
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gence; and by the defendant's second prayer, that the presump- 
tion was that the work had been done in a skillful and proper man- 
ner. We think that the gist of the defendant's third prayer was 
better expressed in other instructions asked by the defendant and 
granted, and also in the court's charge. It was therefore no error 
to refuse it in the form asked by the defendant's third prayer. 

The defendant's fifth instruction asked the court to say that the 
fact that in a part of the cellar, under a room adjoining the library 
and divided from the cellar under, the library, there were leaves 
banked up to the height of four or five feet in a corner, and that 
in part of the cellar there was a flue to the top of the chimney, 
was evidence from which the jury might find that the plaintiff was 
guilty of contributory negligence. Contributory negligence is such 
want of ordinary care on the part of a plaintiff as, co-operating 
with the negligent act of the defendant, is a proximate cause of 
the injury. How could it be held to be want of ordinary care in 
the plaintiff to keep leaves or newspapers or kindling wood in a 
part of his cellar divided off by a partition from the cellar under 
a room in which a workman was to solder a telephony wire? The 
fact that there were leaves in the cellar was a pertinent fact for 
the jury to consider in ascertaining if the fire might not as well 
have originated in some other way as from the hot soldering 
iron, but, when the jury had found that the fire originated from 
the negligent use of the hot soldering iron, the fact that there were 
leaves in the cellar had no causal connection with the origin of 
the fire. The prayer does not even require the jury to find that 
the fire was first communicated to the leaves, or that the fire 
could have been prevented if the leaves had not been in the cellar. 
It is quite obvious that there was no error in rejecting this prayer. 

The next exception is to the modification which the court made 
in the defendant's seventh and eighth prayers. The court substi- 
tuted in the defendant's seventh prayer, for the words, "they [the 
jury] must be satisfied and convinced by the evidence," the words, 
"they must find from the evidence"; and in the eighth prayer, 
for the words, "unless they are convinced by the evidence," the 
words, "unless they find from the evidence." An instruction to 
the jury that they must "find" a fact as to which there is con- 
flicting testimony means, by common acceptance, that they must 
be satisfied of it to that degree of certainty which the case re- 
quires, — that is, in a criminal case, as to a fact necessary to con- 
stitute the crime beyond a reasonable doubt; in a civil case, by 
such preponderance of evidence as satisfies the mind. The word 
"find" had been several times used in this sense in the judge's 
charge and in the instructions granted at defendant's request. 
The court had used the words "to find," "to be convinced," "to reach 
the conclusion," in a way that could leave no doubt as to what 
was intended. That the court adhered to the word already used 
to express the same meaning is not error. A judge is not bound to 
adopt the language suggested by counsel, and should refuse to use 
it when it would seem to indicate a distinction where none is in- 
tended by him. Ayers v. Watson, 137 U. 8. 601, 11 Sup. Ct 201. 
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It is excepted to that the judge in his charge said that he was 
not aware of any evidence which tended to show that the fire com- 
menced at any other place than undei*the library floor, but at the 
same time the judge said to the jury that, if there was any con- 
flicting testimony tending to show that the fire commenced in any 
other place, they must consider it, and determine the case upon 
the weight of all the evidence. This certainly left all the testi- 
mony to be considered by the jury, and is not error. Allis v. U. S., 
155 U. 8. 117, 15 Sup. Ct 36. 

Certain portions of the judge's charge set out in the statement of 
facts preceding this opinion, and marked "a,* "b," and "c," were 
excepted to upon the ground that the language used, as to the acts 
of negligence which would make the defendant liable, was too com- 
prehensive, and that the instruction should have been restricted to 
the acts of negligence alleged in the plaintiff's declaration. The 
declaration alleged but one act of negligence, viz. that in solder- 
ing the wire the soldering iron was carelessly and negligently 
brought in contact with the window frame at the place where the 
hole was bored, and thereby the house was set on fire. This was 
the sole act of negligence whioh the proof tended to establish. It 
was the one issue of fact by which, throughout the trial, the perti- 
nency of the evidence offered was tested, and when, therefore, the 
court spoke to the jury with regard to the plaintiff's dwelling hav- 
ing been burned by the carelessness or negligence of the defendant's 
workman, there was but one act of negligence to which his remarks 
could possibly apply. In our examination of the whole case we do 
not find any rule of law incorrectly stated, or any instruction 
granted or refused in which there is reversible error. The judg- 
ment is affirmed. 



ZAOHRY et al v. NOLAN. 

(Circuit Court of Appeals, Fifth Circuit. February 19, 1895.) 

No. 336. 

1. Contracts— Acceptance— Question for Jury. 

Plaintiff gave to defendants a written option to lease certain shares of 
stock in the A. Co., owned by her,— such option to continue for 30 days,— 
and at the same time gave defendants a proxy to vote on such stock. 
Within the 30 days, defendants offered, at a stockholders' meeting, to vote 
on the stock, and, when their right to do so was challenged, exhibited the 
proxy and the option in proof of their right, which proof was accepted, 
and their votes received. Plaintiff afterwards sued defendants for the rent 
of the stock, specified in the option, as upon accounts stated, claiming that 
defendants' acts in voting on the stock constituted an acceptance of the 
option. ' Held, that the question whether the option had been accepted or 
not. was for the jury, and it was error to charge peremptorily that de- 
fendants' acts constituted an acceptance. 

3. Same— Evidence. 

Held, further, that a letter written by plaintiff to defendants some time 
after the meeting at which they voted on the stock, claiming that her 
power of attorney to vote the stock had been obtained by defendants' 
promise to guaranty her the rent specified in the option, which had not 
been fulfilled, and revoking the power of attorney, was admissible in evi- 
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dence as tending to show that, when it was written, plaintiff did not con- 
sider that the option had been accepted and a complete contract made. 
& Same— Statute of Frauds. ft 

Though a contract for the use of property Is invalid, by the statute of 
frauds, its covenants are still valid as long as the use continues, and refer* 
ence may be made to them for the terms and times of payment, as a 
measure of the value of the use. 

In Error to the Circuit Court of the United States for the Middle 
District of Alabama. 

This was an action by lone Nolan against J. T. Zachry and I* 
Lanier upon an alleged account stated. In the circuit court, plain- 
tiff recovered judgment Defendants bring error. Reversed. 

EL C Tompkins, for plaintiffs in error. 

John M. Chilton and Roquemore & White, for defendant in error. 

Before PARDEE and McCORMICK, Circuit Judges, and TOUL- 
MIN, District Judge. 

TOULMTN, District Judge. This is a suit brought in the court 
below by the defendant in error against the plaintiffs in error, 
claiming $3,500 as due by account In the second count of the 
complaint the money is claimed as due by six separate accounts, 
stated on specified dates, for $518 each. To the complaint the 
defendants below first filed the plea of general issue, and subse- 
quently filed the special plea of the statute of frauds. To the 
latter plea a demurrer was interposed by the plaintiff, and sus- 
tained by the court; and the cause went to trial on the plea of the 
general issue, which cast on the plaintiff the burden of proving the 
allegations of the complaint The plaintiff introduced in evidence 
a written instrument, in words and figures as follows: 

"State of Louisiana, De Soto Parish. Be it known that I, Mrs. lone Nolan, 
of said state and parish, do contract and agree with W. S. Jackson, L. Lanier, 
and J. T. Zachry, all of Troup county, Georgia, as follows: Whereas, the said 
lone Nolan Is the owner of seventy-four (74) shares in the Alabama and Geor- 
gia Manufacturing Company, of Alabama, and being desirous of realizing 
the best income on said stock, does hereby covenant and agree with said Jack- 
son, Lanier, and Zachry, to give them, and such others as may be associated 
with them, the option of leasing my seventy-four (74) shares in said manu- 
facturing company for the period of five years at seven (7) per cent, per an- 
num on said stock. This option to be binding, and stand for thirty days from 
the fourteenth day of July, 1888, and this option shall not be revoked by me 
during the time specified. In testimony whereof, I have hereunto set my hand 
and affix my seal this July 14th, 1888. lone Nolan. [L. S.J 

"Authorized by me. Walter Nolan. 

"Attest: L. H. Hudson. Ja& H. Sutherlin." 

To this paper was affixed an acknowledgment of its execution by 
the plaintiff. The plaintiff then introduced evidence to the effect 
that at the regular annual meeting of the stockholders Qf the 
Alabama & Georgia Manufacturing Company held on the 25th July, 
1888, adjourned to the 2d August, 1888, when the plaintiffs name 
was called, the defendant Zachry announced that he held her 
proxy, and would vote her stock; that his right to do so was chal- 
lenged by the officer calling the roll of stockholders, who demanded 
to see Zachry's authority; that Zachry produced as his authority 
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an ordinary proxy, such as is usually employed for such purpose, 
which was signed by the plaintiff, and which authorized him to vote 
the stoek; that at the same time he produced the written instru- 
ment hereinbefore set out; and that he announced at the time of 
producing the two instruments that he claimed the right to vote 
the stock, under the authority conferred by them. Upon the pro- 
duction of these instruments his right to vote was no longer chal- 
lenged. The evidence further was that by means of voting this 
stock the defendants were enabled to control the election of the 
directors of the company, and did elect three new members of the 
board of directors, and thereby got control of it The proxy re- 
ferred to was not produced, but it was proven that it was given to 
the committee on proxies at the stockholders' meeting, and that 
papers of this character were kept by the company in the state of 
Georgia, and outside of the jurisdiction of the court! The defend- 
ant Zachry testified that he voted the stock of the* plaintiff; that 
the power of attorney under which the stock was voted was given 
to him by the plaintiff, and that it gave him authority to vote her 
stock; that he got it on the 14th July, 1888, the same day the 
option contract was delivered to him; that they were both signed 
at the same time, but were written on different sheets of paper. He 
further testified that he went to the plaintiff's home, in Louisiana, 
for the purpose of getting the option and power of attorney, and 
obtained them from her there, and that his codefendant, Lanier, 
knew he was going there, and the purpose of his visit This is, in 
substance, the case made by the evidence. There are many assign- 
ments of error, but the material questions raised by them, and 
which we deem it necessary to especially consider, are (1) whether 
the circuit court erred in giving the peremptory charge for the 
plaintiff; and (2) whether the court erred in excluding evidence 
offered by the defendants tending to show the revocation of the 
option contract introduced in evidence by the plaintiff. 

To render the defendants liable in this action, there must have 
been an acceptance by them of the option. There was an offer of 
a contract It was not binding on defendants until accepted, and 
it reserved a limited time within which it could be accepted. 
While the plaintiff prescribed a certain time within which the 
option was to stand, she did not prescribe the manner and form 
in which it was to be accepted. The contract was not perfect 
until the offer was accepted, and the acceptance must have been 
absolute and unqualified. 3 Am. & Eng. Enc. Law, p. 850, and 
authorities cited in note. In this case there was no express ac- 
ceptance of the option; but the plaintiff's contention is that, from 
the voting of the stock by the defendant Zachry under the au- 
thority of the plaintiff's proxy, and his claiming the right to do so 
under the proxy and the option, an acceptance was to be implied. 
A contract may be implied by conduct, but such conduct must 
be unambiguous and unconditional. Id. p. 856. The inference to be 
drawn from Zachry's acts was an inference of fact, and not of law; 
and the jury, and not the court, should have determined it It is 
only when the inference is so clear that the jury cannot fairly draw 
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any other that the court is justified in taking the case from the 
jury. 'Where a cause fairly depends upon the effect and weight 
of testimony, it is one for the consideration and determination of the 
jury, under proper directions as to the principles of law involved. 
It should never be withdrawn from them unless the testimony 
be of such a conclusive character as to compel the court, in the 
exercise of a sound * judicial discretion, to set aside a verdict re- 
turned in opposition to it." Insurance Co. v. Doster, 106 U. S. 30, 
1 Sup. Ct. 18. Zachry's right to vote the stock was derived from 
the plaintiff's power of attorney, and from that alone. The "op- 
tion contract," as it is called, would have given him no right to vote 
the stock, even if he had, at the time he exhibited it, expressly 
declared his acceptance of the option. But he made no such dec- 
laration. His act of voting must then have been referable to 
the power of attorney, which alone gave him the right to vote. If 
his conduct, from which an acceptance of the option was inferred, 
was as referable to one state of tacts as to another, it cannot be 
said to have been unambiguous and unqualified. Neither can his 
conduct in voting the stock be construed by the motive that may 
have induced the plaintiff to give him the proxy to vote it, nor the 
option to lease it The court erred in giving the peremptory charge, 
the effect of which was to say that from the act of voting the 
stock, and the attending circumstances, the law implied conclusively 
an acceptance of the option to lease the stock for the term of five 
years. The court thus withdrew from the jury the cause, which 
fairly depended upon the eifect and weight of the testimony. 

We are also of the opinion that the court erred in excluding the 
plaintiff's letter of October 9, 1888, with the evidence offered in 
connection therewith by the defendants. The letter referred to is 
as follows: 

"Mansfield, La., Oct 9th, 1888. 

"Mr. J. T. Zachry— Dear Sir: Several months since, and before the meetings 
of stockholders of the Ala. & Ga. Mfg. Co. In July last, you obtained from me 
a power of attorney to vote my stock In that company (74 shares). This was 
obtained from me on the representation that you and Mr. Lanier were going 
to lease the stock of Messrs. Hutchinson, Jackson, and perhaps others, and the 
assurance that if I would sign the power I should receive seven per cent, on 
the amount of the stock, and within thirty days I should be given a written 
guaranty by you and Mr. Lanier,— either of you would give,—agreeing to 
pay me seven per cent per annum for five years. I have never received either 
the seven per cent, or any guaranty or contract The whole ground on which 
my signature was obtained was erroneous, and no consideration has been 
paid, or contract made, &c. I therefore hereby revoke and cancel the power 
of attorney given to you, and request that it be sent back to me. I would also 
notify you that you are not authorized to act under it further, as I have given 
another power of attorney, which supersedes the one mentioned. 

"Yours, truly, lone T. Nolan. 

"Walter Nolan." 

The snit was in assumpsit, on accounts stated. The option con- 
tract was in evidence to prove the accounts declared on. It seems 
to us that the letter (and the evidence offered with it) was clearly 
admissible to show how the plaintiff considered and treated the 
option, — that she considered it had not been accepted; also, to show 
by her own declarations that no contract of lease was ever made, 
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and that she revoked and canceled the power of attorney given by 
her to Zachry. This evidence may not have been admissible, under 
the pleadings, to show, or as tending to show, a rescission of the 
contract of lease, but was admissible as tending to rebut and avoid 
the claim set up in the complaint, and sought to be established 
by the introduction of the' option contract, — that on certain specified 
dates an account was stated between the parties. It further tend- 
ed to show that, if said contract of lease was ever perfected, it had, 
by the act of parties, ceased to exist prior to the dates specified, 
on which the accounts sued on are alleged to have been stated. 

We think the court erred in admitting, against the defendants' 
objection, a good deal of evidence tending to show the character 
of the administration and the condition of the corporation subse- 
quent to the election of the board of directors, at which the defend- 
ant Zachry voted the plaintiff's stock. This evidence was irrele- 
vant and immaterial, and did not in any way tend to establish the 
issues in the cause. It was calculated to mislead the jury, and to 
invite them to consider issues that were not in the case. 

The court also erred in refusing to permit testimony that, after 
the receipt of the plaintiff's letter by Zachry, the defendants never 
exercised any acts of ownership over the stock. Such evidence was 
competent as a circumstance tending to show, in connection with 
other erroneously excluded testimony in the cause, the revocation 
of the option contract, and also as tending to show the extent of the 
defendants' use and control of the stock. 

We find no error in the court's ruling on the demurrer to the 
special plea. 

The suit is not on the contract of lease of the stock, but it is an 
action on account for the use of the stock. If the contract was 
made by the implied acceptance of the option, as claimed by the 
plaintiff, it may be invalid and unenforceable, because not in writ- 
ing; but its covenants are valid as long as the use of the stock by 
the defendants lasts, and reference may be made to them for the 
terms and time of payment, in an action of this kind, as a measure 
of the value of such use. 8 Am. & Eng. Enc. Law, pp. 660-688. In 
our opinion the court also erred in its refusal to give charges 
numbered 1, 4, and 6, requested by the defendants. The judgment 
is reversed and the cause remanded, with directions to the circuit 
court to award a new trial. 

Reversed and remanded. 



N. K. FAIRBANK & CO. ▼. CINCINNATI, N. O. & T. P. RX. CO. 

(Circuit Court, S. D. Ohio, W. D. March 15. 1895.) 

No. 4,535. 

!• Definition— Machinery— Car Axle. 

The axle of a railroad car is a part of its motive machinery; and an 
accident caused by the breaking of such axle comes within an exception, 
In a bill of lading, of "accidents to boilers or machinery." 
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& Practice— Judgment against General Verdict. 

Where, under the Ohio practice, a jury has found a general verdict, and 
has also found certain specific facts, in answer to written questions, If 
the general verdict is erroneous the court cannot direct judgment against 
it, unless all the facts necessary to support such judgment are expressly 
found, but can only direct a new trial, though the evidence to support a 
judgment against the general verdict is undisputed. 

This was an action by N. K. Fairbank & Co. against the Cincin- 
nati, New Orleans & Texas Pacific Railway Company to recover 
damages for the loss of certain oil, shipped over defendant's road. 
After a verdict for the plaintiff, the defendant moves to enter judg- 
ment for it, notwithstanding the verdict 

Ramsey, Maxwell & Ramsey, for plaintiff. 

Harmon, Colston, Goldsmith & Hoadly, for defendant 

SAGE, District Jndge. The plaintiff, a corporation, sues the 
defendant, as a common carrier, for the recovery of $5,270.53, with 
interest, the value of four tanks of oil received by the defendant at 
Chattanooga, Tenn., under an agreement, in consideration of a 
reasonable reward to be paid, to carry safely for the plaintiff, and 
to deliver the same to the Louisville Southern Railroad Company, 
at its point of intersection with the defendant's line for transporta- 
tion, thence to the plaintiff, at Chicago. The plaintiff avers that 
the defendant did not safely carry and deliver said goods, but failed 
to do so, whereby they were wholly lost to plaintiff. The defend- 
ant pleads, in substance, the general issue, and, specially, that on 
the 4th of May, 1889, the East Tennessee, Virginia & Georgia Rail- 
war Company engaged, by contracts in writing, for an agreed com- 
pensation, with the Southern Cotton-Oil Company, as shipper there- 
of, to transport for it from Atlanta, Ga., to Chicago, 111., four tank 
cars of cotton oil consigned to the plaintiff, being the oil mentioned 
in the petition. It is set forth in the answer that, in the perform- 
ance of said contracts, the East Tennessee, Virginia & Georgia 
Railway Company carried said cars of oil from Atlanta to Chat- 
tanooga, Tenn., the terminus of its line of railroad, and there deliv- 
ered them to defendant, with the request to transport them from 
Chattanooga over its line, or a part thereof, to its junction with the 
next connecting carrier, in its line of transportation to Chicago. 

It is alleged in the answer that, in the course of transportation 
from Chattanooga, a car axle of one of the cars composing the train 
in which said four cars were drawn, without any fault or negli* 
gence on the part of the defendant, broke, whereby the train was 
thrown from the track, and the cars containing the oil were de- 
stroyed, and the oil lost 

The defendant further answers that, by the terms of said con- 
tracts, it was agreed that neither the East Tennessee, Virginia & 
Georgia Railway Company, nor any connecting carrier whose line 
it might employ in effecting the transportation of said oil to Chi- 
cago, should be liable for any loss caused by any accident to machin- 
ery; that the loss of said oil was solely due to and caused N by an 
accident to certain machinery, to wit, the axle of a car in defendant's 
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train in which said four tanks of oil were being transported, which 
axle, without any fault op negligence on the part of defendant, 
broke down under said, car, whereby said four cars of oil, being 
in the rear thereof, were derailed, and the contents thereof were 
lost 

The reply puts in issue every allegation contained in the defenses 
specially pleaded. 

For the purpose of dispensing with proof, it was stipulated in 
writing, at the beginning of the trial, and before any evidence was 
introduced, that the plaintiff, on or about April 30, 1889, purchased 
from the Southern Cotton-Oil Company, at Atlanta, the four tanks 
of oil mentioned in the petition for the sum of $5,270.53, which was 
paid by the plaintiff to said company, and that said price was a fair 
and reasonable value of said oil; also, that on or about May 4, 1889, 
said oil was delivered by the Southern Cotton-Oil Company to the 
East Tennessee, Virginia & Georgia Railway Company, for trans- 
portation, and that said railway issued therefor the bills of lading 
to which reference will hereinafter be made. The jury returned a 
general verdict in favor of the plaintiff, and, to questions in writing 
submitted to them in accordance with the Code of Procedure of 
Ohio, answered, in writing: First That the defendant's freight 
train, composed in part of four cars containing the oil sued for in 
this case, was thrown from the track by reason of the breaking of 
an axle of one of the cars of said train. To the question whether 
the broken axle was an axle of any one of said four cars, the jury 
answered that they disagreed. 

They further answered, in response to a third question, that the 
breaking of the axle was not caused by the fault or negligence of 
the defendant The bills of lading referred to above are in terms 
through bills of lading. Each is for a tank of cotton-seed oil con- 
signed to N. K. Fairbank & Co., Chicago, 111., via the East Tennessee, 
Virginia & Georgia Railway, Cincinnati, New Orleans & Texas 
Pacific, Cincinnati, Hamilton & Dayton, and Louisville, New Albany 
& Chicago Railroads. 

It was stipulated, among other things, in each of said bills, that 
the liability of each carrier, as to goods destined beyond its own 
route, should be terminated by a proper delivery of them to the 
next succeeding carrier; that no carrier should be liable for any 
loss or damage arising from accidents to boilers or machinery; 
that the bill of lading "is signed for the different carriers who may 
be engaged in the transportation, severally, not jointly, and each 
of them is to be bound by and have the benefit of all the provisions 
thereof as if signed by it, the shipper, owner, and consignee. The 
acceptance of this bill of lading is an agreement on the part of the 
shipper, owner, and consignee of the goods to be bound by all of 
its stipulations, exceptions, and conditions, as fully as if they were 
all signed by such shipper, owner, and consignee." It is also 
stipulated in the bill of lading that it shall have the effect of a 
special contract, not liable to be modified by a receipt from or act 
of an intermediate carrier. The defendant moves the court to enter 
judgment in favor of the defendant upon the answers to the special 
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interrogatories submitted to the jury, or to set aside the general 
verdict, and grant a new trial, for the reasons assigned in the 
motion. 

The effect of the stipulation above set forth was to withdraw 
from the issues to be submitted to the jury all the facts stipulated, 
as effectually as if they had been incorporated in an amendment 
to the answer. The shipper must be regarded as an agent of the 
plaintiff in making the contracts set forth in the bills of lading. 
Those contracts were for the carriage of the oil to Chicago over tne 
lines of railroad mentioned in the bills. They were signed by A. 
M. Taylor, who testified that he was agent for the East Ten- 
nessee, Virginia & Georgia Railway Company at Atlanta, and that, 
as such agent, it was his business to sign bills of lading for goods 
shipped over that road. It is urged that there is no testimony 
tending to show that copies of the bills of lading were delivered 
to the defendant with the freight or otherwise, or that the defend- 
ant had any knowledge of them, or that there was any through 
traffic agreement between defendant and the East Tennessee, Vir- 
ginia & Georgia Railway Company^ or that that company fixed a 
through rate of freight, or that the agent of that company had any 
authority on behalf of any other company. It is true that no one 
of these facts is testified to by any witness, but the bills of lading 
specify that they are signed for the different carriers severally, not 
jointly, and that each is to be bound by and have the benefit of all 
the provisions thereof as if signed by it, the shipper, owner, and 
consignee; also, that the acceptance of the bill is an agreement on 
the part of the shipper, owner, and consignee of the goods to be 
bound by all its stipulations, exceptions, and conditions as fully as 
if they were all signed by such shipper, owner, and consignee. The 
defendant pleads these conditions, which is sufficient evidence of its 
adoption and ratification of the contract contained in the bill. The 
plaintiff admits by stipulation that the oil was delivered to the 
East Tennessee, Virginia & Georgia Railway Company for trans- 
portation, and that the bills of lading were issued therefor. It 
follows that the plaintiff, by accepting the bills, acceded to the 
limitations therein expressed, and that the defendant is entitled 
to the benefit of those limitations. The jury found, in answer to 
the first question put in writing, that the defendant's freight train, 
composed in part of the four cars, containing the oil sued for in 
this case, was thrown from the track by reason of the breaking of 
an axle of one of the cars of said train. To the third question, 
they answered that the breaking of the axle was not caused by 
the fault or negligence of the defendant They disagreed whether 
the broken axle belonged to one of the tank cars containing the 
oil shipped to plaintiff. By the undisputed testimony, the loss 
resulted from the derailment of a car caused by the breaking of an 
axle. The- bills of lading except from the carrier's liability losses 
resulting from accidents to boilers or machinery. The question 
then arises whether "machinery" includes the axle of a car. It is 
contended for the plaintiff that this is not machinery; that the limi- 
tation is upon a common-law liability, and therefore to be strictly 
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construed against the carrier. Counsel argue that taking the 
clause in which the word "machinery" appears, and considering it 
as a whole, it is apparent that the exemption is intended to embrace 
accidents to such parts or machinery as generate or distribute power; 
that is, machinery in connection with boilers and the transmission 
of steam power; such as is to be found in the engine room of a 
steamer. Their contention is that it is to be limited to the burst- 
ing of a steam chest in the locomotive, the breaking of a driving 
wheel, the bursting of a boiler, the breaking of any of the gearing 
of the locomotive, and possibly also the breaking of the air brakes 
which apply their power through valves in the engine. They quote 
Worcester's definition, as follows: "Mechanical combination of 
parts for creating or for applying power in engines or machines; 
machines collectively; the works of the machine; enginery," — and 
insist that even this general definition is not broad enough to meet 
the case at bar; much less such limited and contracted definition 
as will be given by a court jealous of the attempts of the carrier to 
exempt itself from the liability attaching by law. 

Webster's definition of a machine is: "A construction more or 
less complex, consisting of a combination of moving parts or sim- 
ple mechanical elements, as wheels, levers, cams, etc., with their 
supports and connecting frame work, calculated to constitute a 
prime mover, or to receive force and motion from a prime mover 
or from another machine, and transmit, modify, and apply them to 
the production of some desired mechanical effect or work," etc. 

One of his definitions of machinery is: "The means and appli- 
ances by which anything is kept in action, or a desired result is 
obtained." In Chambers' Encyclopaedia, machines are defined to 
be "instruments interposed between the moving power and the 
resistance, with a view to change the direction of the force, or 
otherwise modify it." 

In Seavey v. Insurance Co., Ill Mass. 540, it was held that dies 
intended to be used in a stamping machine, of which there were 
several hundred, only one pair being capable of use at one time, 
were all covered by a policy insuring machinery. To the same 
effect, see Lowber v. LeRoy, 2 Sandf. 202; Com. v. Lowell Gas Light 
Co., 12 Allen, 75. In Railway Co. v. Brooks, 84 Ala. 140, 4 South. 
289, the supreme court said: 

"When cars, though used at times, and at other times detached, are formed 
Into a train, to which the propelling force is imparted by means of a locomo- 
tive, the entire train constitutes machinery connected with or used in the busi- 
ness." 

My conclusion is that the axles of a railroad car, constituting, as 
they do, an essential part of the appliances by which cars are 
moved, and without which it would be impossible to use them for 
the transportation of freight or of passengers, are parts of the mo- 
tive machinery, and as distinctively machinery as wheels or drivers 
of a locomotive. It is not within the power of the court to direct 
a judgment against the general verdict unless the questions and 
answers, either with or without that verdict, include findings upon 
all the issues of fact in the case. There is no finding of fact that 
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the loss of the oil resulted from the breaking of the axle or the 
derailment of the cars, and, although that was the undisputed evi- 
dence, the court cannot proceed to judgment upon it, and must 
therefore, in accordance with this opinion, set aside the general 
verdict, and grant a new trial, which is accordingly done. 



BRAUN ▼. BOARD OF COMMISSIONERS OF BENTON COUNTY. 

(Circuit Court, D. Indiana. March 13, 1895.) 

No. 8,029. 

Gravel- Road Bonds— Indiana Statute. 

The statute of Indiana, relating to the construction of gravel roads, 
provides (3 Burns' Rev. St. § 6800; Rev. St 1881, § 5090) that assessments 
to pay for such roads shall be levied on the property benefited; and also 
(3 Burns' Rev. St ft 6801; Rev. St 1881, § 5097) that, for the purpose of 
raising money to meet the expenses, the commissioners of tne county are 
"authorized to issue the bonds of the county, maturing at annual intervals, 
after two years * * * and said assessments shall be divided in such 
manner as to meet the payments of principal and interest of the bonds, 

* * * and, when collected, the money arising therefrom shall be ap- 
plied to no other purpose but the payment of the bonds and interest. 

* * *" Held (following the construction of the statute by the courts of 
Indiana), that bonds Issued in pursuance of this statute do not create a 
general obligation of the county upon which an action may be maintained 
for mere failure to pay them at maturity, but only an obligation payable 
out of the assessments, when collected, upon which the county cannot be 
made liable, unless it appears that the assessments have been collected 
and wrongfully withheld, or that the failure to collect is due to some 
negligent or wrongful act or omission. 

This was an action by George A. Braun on certain bonds and 
coupons issued by the board of commissioners of Benton county, Ind. 

Albert J. Beveridge, Harris & Thurston, and Rossington, Smith 
& Dallas, for plaintiff. 
Elliott & Elliott and Walker & Gray, for defendant 

BAKER, District Judge. The complaint, in 52 paragraphs, 
counts upon 12 bonds of $1,000 each, and the interest coupons 
thereto annexed. The bonds and coupons, except in time of pay- 
ment, are duplicates of each other. Copies of one bond and one i 
coupon are as follows: 

"No. 1. $1,000.00 , 

"United States of America, State of Indiana, Benton County. 
"Gravel Uoad Six per Cent. Coupon Bond. 

"Three years after date, the county of Benton, in the state of Indiana, will ( 

pay to bearer one thousand dollars, lawful money of the United States, with 
interest thereon at the rate of six per cent., payable semiannually at the office i 

of the banking house of Winslow, Lanier & Co., New York City, New York. | 

The interest to be paid on the fifth day of February and the fifth day of Au- ( 

gust of each year, on the presentation and surrender of the annexed interest | 

coupons as they shall severally become due. This bond is one of a series of 
twelve bonds of even date, made for the purpose of building a free gravel 
road in said county, known as the H. C Harris Free Gravel Road, pursuant 
to an order of the board of commissioners of said county of Benton, and state 
of Indiana, on the 10th day of June, 1890 (see Record 11, at page 180), and 
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pursuant to an act approved March 3d, 1877, in relation to free gravel roads 
(see Acts 1877, p. 82, and the acts amendatory thereof and supplementary 
thereto). In witness whereof we have hereunto set our hands and have caused 
the seal of said county to be attached, at the town of Fowler, in said county 
and state, this 5th day of August, 1890. 

a William Bennett, ) Commissioners 
a Jame9 Darby, [ of 

"John W. Wilson, ) Benton Co. Ind. 

"State of Indiana, Benton County— as.: I, James A. McKnight, county, au- 
ditor, do hereby certify that the annexed bond was issued to the county treas- 
urer this 5th day of August, 1890. In testimony whereof I have hereunto set 
my hand and affixed the seal of said board of county commissioners this 5th 
day of August 1890. James A. McKnight, 

"Auditor Benton County, Ind." 

"No. . $80.00 

"The county of Benton, in the state of Indiana, will pay to the bearer on 
the fifth day of February, 1892, at the office of the banking house of Winslow, 
Lanier & Co., in the city of New York, N. Y., thirty dollars, on presentation 
and surrender of this coupon, being six months* interest due at that date on 
bond No. 1 of the bonds issued for the purpose of building the H. C. Harris 
free gravel road. William Bennett, 

"James Darby, 
"John W. Wilson, 
"Commissioners. " 

The defendant answered, alleging, in substance, that the bonds 
and coupons were executed for the purpose of building and paying 
for the construction/ of a free gravel road, and for no other purpose; 
that said bonds and coupons do not constitute a general obligation 
of the county, nor were they executed in payment of any debt of the 
county, or to secure money therefor; that they were executed and 
issued to pay for said road pursuant to an act of the general as- 
sembly of the state of Indiana, approved March 3, 1877, and acts 
amendatory thereof and supplementary thereto, and that the pur- 
chasers of said bonds and coupons and the plaintiff each had notice 
of the purpose for which they were issued at the time they were 
issued and purchased, and then knew that they constituted no obli- 
gation as against the county; that the defendant never received 
any consideration whatever for said bonds and coupons, but whatso- 
ever was paid or received for them was paid to and received by the 
contractor who built said road; that before the bonds were nego- 
tiated and purchased, litigation arose as to the validity of the 
proceedings for the construction of. said road, which resulted 
in the defendant and its officers being enjoined from collecting any 
assessment for the same, and said proceedings were held invalid 
on the ground that the petition was not signed by a sufficient num- 
ber of property owners subject to assessment for the construction 
of said road; that the plaintiff and the purchasers of said bonds 
and coupons each had notice of said litigation before they purchased 
the same, and while said suit was still pending; that all of. the 
proceedings in said suit are, and were at the time said bonds and 
coupons were purchased, of record in the proper offices and records 
of said county; that the only provision in relation to said bonds or 
coupons made by said county or its officers is found in the order of 
its board of commissioners of June 10, 1890, in Record 11, page 186, 
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referred to in said bonds, and the only provision therein upon the 
subject is the following, to wit, "Said work [upon said road] to be 
paid for in accordance with the plans and specifications as fast as 
gravel-road bonds may be legally issued"; that said bonds and cou- 
pons were executed solely to pay for said work upon said H. C. 
Harris free gravel road, and were payable solely out of the assess- 
ments therefor, and not otherwise, as the plaintiff knew when he 
purchased the same; that no assessments have been or can be col- 
lected, by reason of the injunction aforesaid, which still remains in 
full force and effect Reply in denial. The defendant, on the trial, 
failed to prove actual notice to the plaintiff of the suit resulting in 
a decree enjoining the collection of the assessments. So that the 
plaintiff's right of recovery rests on the character of the obligation 
created by the bonds. If .the bonds are the primary and direct 
obligations of the county, the plaintiff is entitled to a recovery, but, 
if the bonds create a secondary obligation, only binding the county 
to use diligence and good faith in collecting and paying over the 
assessments provided for in the gravel-road statute, the plaintiff 
cannot recover on his present complaint. The complaint contains 
no allegation of negligence or wrong on the part of the county au- 
thorities. It simply avers the execution and delivery of the bonds 
to the plaintiff, that they are past due, and remain unpaid. . 

It is firmly settled that the purchaser of municipal bonds is 
chargeable with notice of the statute under which they are issued. 
He is also chargeable with notice of every recital contained on the 
face of the bonds. In the present case each bond recites that the 
bond is "made for fhe purpose of building a free gravel road in said 
county, known as the H. C. Harris Free Gravel Road, pursuant to 
an order of the board of commissioner* of said Benton county, and 
state of Indiana, on the 10th day of June 1890 (see Record 11, at 
page 186), and pursuant to an act approved March 3, 1877, in rela- 
tion to free gravel roads (see acts 1S77, p. 82, and the acts amend- 
atory thereof and supplementary thereto)." The statute (Acts 1877, 
p. 82) under which the bonds were issued confers upon the board of 
commissioners the power, in the manner therein provided, to con- 
struct, improve, and maintain free turnpike or gravel roads in the 
county, and, after various provisions in respect to the proceedings, 
it, among other things, requires an assessment upon the lands bene- 
fited lying within two miles of the improvement. Section 6, after 
providing the manner in which the benefits shall be assessed, 
provides: 

"The said assessment upon lands under the provisions of this act, shall be 
placed upon a special duplicate, to be provided by the county auditor at the 
expense of the county for that purpose; and such assessment shall constitute 
and be considered a first lien on the real estate assessed, In the same man- 
ner as other taxes are; provided, that the cost and expense of the preliminary 
survey, proceedings and report of said improvement, shaU be paid out of 
the county treasury, and be refunded, as well as all other amounts advanced 
by the county for the preliminary expenses of such improvements in the man- 
ner hereinafter provided." 3 Burns' Rev. St § 6860 (Rev. St 1881, ft 5096). 

The seventh section, as amended by Acts 1883, p. 35, reads as 
follows: 
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"That for the purpose of raising the money necessary to meet the expenses 
of said improvement the commissioners of the county are hereby author- 
ized to issue the bonds of the county, maturing at annuai intervals after two 
years, and not beyond eight years, bearing interest at the rate not to exceed 
six per cent, per annum, payable semi-annually, which bonds shall not be 
sold for less than their par value; and said assessment shall be divided in 
such manner as to meet the payment of principal and interest of said bonds, 
and so be placed upon the duplicate for taxation against the lands assessed, 
and collected In the same manner as other taxes, and when collected the 
money arising therefrom shall be applied to no other purpose but the pay- 
ment of said bonds and interest: provided, that no bonds shall be delivered, 
or money paid, to any contractor except on estimate of work done, as the 
same progresses or is completed: provided further, that the amount of such 
bonds outstanding at any one time shall not exceed one and one half per 
centum on the value of the taxable property within such county." 3 Burns' 
Rev. St. § 6861 (Rev. St. 1881, § 5097). 

There is nothing in any amendatory or supplemental act material 
to the question before the court. The construction given to a 
statute of a state by its highest judicial tribunal is regarded as a 
part of the statute, and is as binding upon the courts of the United 
States as the text Leffingwell v. Warren, 2 Black, 599 ; Balkam v. 
Iron Co., 154 U. S. 177, 14 Sup. Ct 1010; Railway Co. v. Backus, 154 
U. S. 421, 14 Sup. Ct. 1114; Bauserman v. Blunt, 147 U. S. 647, 13 
Sup. Ct. 466; Interstate Commerce Commission v. Baltimore & O. 
R. Co., 145 U. S. 263, 284, 12 Sup. Ct 844; Detroit v. Osborne, 135 
U. S. 492, 10 Sup. Ct. 1012; Bucher v. Railroad Co. 125 U. S. 555, 8 
Sup. Ct 974; Claiborne Co. v. Brooks, 111 U. S. 400, 4 Sup. Ct 489; 
Burgess v. Seligman, 107 U. S. 20, 2 Sup. Ct. 10. If the highest 
judicial tribunal of a state adopts a new view as to the proper con- 
struction of a statute of the state, and rever#s its former decisions, 
the courts of the United States will follow the latest settled adjudi- 
cations. U. S. v. Morrison, 4 Pet 124; Green v. McNeaFs Lessee, 
6 Pet 291; Leffingwell v. Warren, 2 Black, 599. There is an appar- 
ent, but not a real, exception to the doctrine that the courts of the 
United States will follow the latest settled adjudications of the 
highest judicial tribunal of the state in the construction of a state 
statute. Where a state statute has been construed by the courts 
of the state, and parties have acted upon that construction, and 
have entered into contracts upon the faith of it, the courts of the 
United States will refuse to follow later adjudications, which 
change the former construction, whenever the rights of either of 
the contracting parties would be injuriously affected by so doing. 
Taylor v. Ypsilanti, 105 U. S. 72; Douglass v. County of Pike, 101 U. 
S. 677; Anderson v. Township of Santa Anna, 116 U. S. 361, 6 Sup. 
Ct 413; Gelpcke v. Dubuque, 1 Wall. 194; Trust Co. v. De Bolt, 
16 How. 425. This exception is apparent only, for it rests upon the 
principle that the construction becomes a part of the statute, and 
to permit it to be changed so as to impair the obligation of a con- 
tract would violate a familiar provision of the federal constitution. 
The courts of the United States will not inquire whether the con- 
struction of the state statute is right or wrong, for, whether it be 
the one or the other, it is equally conclusive upon them. The con- 
struction put upon the statute by the courts of the state becomes a 
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part of it, and can no more be disregarded by the courts of the 
United States than it could be if it had been originally incorporated 
into the text of the statute. 

Therefore the sole question left for consideration is what con- 
struction, if any, has been placed upon the statute by the decisions 
of the highest judicial tribunals of the state. A review of these 
decisions, in ray judgment, clearly establishes the doctrine that 
gravel-road bonds, of the character here under consideration, do not 
create a general obligation of the county, upon which an action 
may be maintained for mere failure to pay them, at maturity, but 
only an obligation payable out of the assessment of benefits when 
collected; and that the county cannot be made liable to an action 
upon them, unless it appears that the assessments have been col- 
lected and wrongfully withheld, or that the failure to collect the 
assessments is caused by some negligent or wrongful act or omis- 
sion of the board of commissioners. The case of Gavin v. Commis- 
sioners, 104 Ind. 201, 3 N. E. 846, was a suit by a landowner to 
enjoin the collection of an additional tax to aid in the construction 
of a free gravel road. Taxes amounting to $476.50 had been 
assessed upon the plaintiff's land for that purpose, which were 
made payable in six annual installments, by an order of the board 
of commissioners entered on September 9, 1882. On June 9, 1884, 
after the completion of the road, without any notice to the plaintiff, 
an additional tax, amounting to $38.12, was assessed upon his land, 
to aid in the construction of said free gravel road. It was held 
that the tax so assessed was illegal and void for want of notice. 
The court saj : ^ 

"The statute is careful to protect the county Interests, and to guard against 
the use of the general funds of the county to pay any part of the expenses 
Incident to the construction of a free gravel road." 

The case of Strieb v. Cox, 111 Ind. 299, 12 N. E. 481, was a suit by 
Strieb against the treasurer, auditor, and board of commissioners 
of Grant county to enjoin the collection of a tax assessed upon his 
land for the payment of bonds which had been issued to aid in the 
construction of a free gravel road. The bonds, amounting to 
f43,000, were alleged to be void, because they created a debt against 
the county in excess of 2 per cent of the assessed value of the tax- 
able property within such county. The creation of an indebtedness 
by a county in excess of that amount is prohibited by an amend- 
ment to the constitution of this state adopted March 14, 18S1, 
which declares: 

"No political or municipal corporation in this state shall ever become in- 
debted, In any manner or for any purpose, to an amount, In the aggregate, 
exceeding two per centum of the value of the taxable property within such 
corporation, to be ascertained by the last assessment for state and county 
taxes previous to the incurring of such indebtedness; and all bonds or ob- 
ligations in excess of such amount, given by such corporation, shall be void: 
provided, that in time of war, foreign invasion, or other great public calamity, 
un petition of a majority of the property owners, in number and value, within 
the limits of such corporation, the' public authorities, in their discretion, may 
incur obligations necessary for the public protection and defense to such 
an amount as may be requested in such petition." Const art. 13, ft 1 (Burns' 
Rev. St. § 220; Rev. St 1881, § 220). 
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A judgment could not, by any possibility, have been pronounced 
without authoritatively determining whether the bonds issued under 
the act of 1877 were or were not the general obligations of the county. 
This was the pivotal question, and its decision determined the con- 
troversy. It was decided that the bonds did not constitute a debt 
of the county. The court quoted section 7 of the act of 1877, as 
amended by the acts of 1883, and placed its judgment upon the sole 
ground that bonds issued under that statute were not the bonds of 
the county, and created no indebtedness against the county in its 
political or municipal character. If the bonds had been held to be 
an indebtedness of the county, a conclusion exactly the reverse of 
that adjudged must have been reached. The court thus expressed 
its judgment: 

"We are of opinion that the bonds Issued by the board of commissioners of 
Grant county under the provisions of the section quoted, and pursuant to the 
authority thereby conferred, did not and do not constitute an indebtedness of 
such county, and did not and do not evidence an Indebtedness incurred by 
said county, within the inhibition of article 13 of our state constitution. Such 
bonds are not payable by the county, or out of the general funds of the county 
treasury. They are payable out of the particular fund to be raised by the 
collection of the assessments made on the lands adjacent to such free gravel 
road, 'divided in such manner as to meet the payment of principal and in- 
terest of said bonds/ and placed as directed on the tax duplicates against the 
lands assessed, 'and collected in the same manner as other taxes,' which fund, 
when so collected, 'shall be applied to no- other purpose than the payment of 
said bonds and interest.' No other provision is made by law for the pay- 
ment of either the bonds or the interest thereon; and the bonds and interest 
are made payable out of the particular fund to be derived from the collection of 
the assessments made on the lands adjacent to such free gravel road, and from 
no other source, and such fund is pledged by the statute for the payment of 
said bonds and Interest. It is manifest, we think, from all the provisions of the 
above-entitled act of March 3, 1877, and the amendments thereof, that the 
legislature intended that the entire cost and expense of constructing any free 
gravel, macadamized, or paved road, and aU bonds of the county issued for 
the purpose of raising the money necessary to meet the expense of such im- 
provement, should be borne and paid out of the particular fund to be raised 
by and from the collection of the assessments made on the lands adjacent to 
such road. While it is provided that the preliminary expenses of 'such an im- 
provement may be paid out of the county treasury, yet it is further provided 
that the amount so paid must be refunded out of the particular fund to be 
raised as aforesaid from the assessments on adjacent lands." 

The case of Commissioners v. Fullen, 111 Ind. 410, 12 N. E. 298, 
was a suit to enjoin the collection of an additional assessment to aid 
in the construction of a free gravel road. It was there held that the 
legislature intended to make the lands benefited by the improvement 
bear the whole expense, and that the board of commissioners h^d au- 
thority to levy an additional assessment, not exceeding the special 
benefits conferred upon the land. The court, speaking of the proper 
construction of the statute, say: 

"It is Important to keep constantly In mind that the law requires that the 
entire cost shall be collected from the property owners, for it was not intended 
that in any event, or upon any possible contingency, should the cost be paid 
out of the county treasury. As the clear intention of the legislature was that 
the whole expense of the improvement should be paid by the property bene- 
fited, It must follow that the power to carry into effect the intention of the ' 
legislature is a continuing one, and that it Is not exhausted by its exercise In 
the first Instance." 

v.6tiF.no.4— 31 
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It is further said: 

"The construction of a free turnpike or gravel road is not, in a strict legal 
sense, a county matter, for the commissioners do not levy assessments by vir- 
tue of their position as the official representatives of the county, but by virtue 
of an express statute specially conferring that power upon them. * * * If 
they are not agents of the county, then loss ought not, in any event, to fall 
upon the county." 

See Burton v. State, 111 Ind. 600, 12 N. E. 486, which reaffirms the 
ruling in Strieb v. Cox, supra. 

The case of Commissioners v. Fahlor, 114 Ind. 176, 15 N. E. 830, was 
a suit to enjoin the collection of an additional assessment, made to 
aid in the construction of a free gravel road. It was held that an 
additional assessment, made after the original assessment bad been 
placed upon the tax duplicate, without notice to the landowner or 
reference to viewers, was void, and its enforcement would be en- 
joined. Speaking of the construction placed upon the statute in 
Board v. Fullen, 111 Ind. 410, 12 N. E. 298, the court say: 

"The conclusion is there maintained beyond question, that the statute im- 
peratively requires the entire expense Incident to the construction of such 
roads to be borne by the adjoining landowners." 

The case of Commissioners v. Hill, 115 Ind. 316, 16 N. E. 156, was 
an action upon the bond of the contractor who had taken the con- 
tract for the construction of a free gravel road. Referring to the act 
of March 3, 1877, and the act of April 8, 1885, the court there said: 

"These two laws also concur in providing clearly and unequivocally that 
the corporate county shall not be subjected to nor incur any debt, liability, or 
damages by reason or on account of the construction of any such road, or by 
reason of any act done, or for the failure or omission to act by the county 
board, or by the engineer or superintendent in charge of the construction of 
such road. This conclusion follows of necessity from, and Is supported by, 
several recent decisions of this court in cases involving the construction of the 
aforesaid laws for the construction of free gravel roads, and the liability of the 
corporate county for debts or damages growing out of, or resulting from, acts 
of commission or omission by the county board, or by the engineer or superin- 
tendent in the construction of such roads. Strieb v. Cox, 111 Ind. 299, 12 N. E, 
481; Commissioners v. Fullen, 111 Ind. 410, 12 N. E. 298; Burton v. State, 
111 Ind. 600, 12 N. E. 486; Abbett v. Commissioners, 114 Ind. 61, 16 N. E. 
127." 

The case of Commissioners v. Fullen, 118 Ind. 158, 20 N. E. 771, 
is the same case which was before the court in 111 Ind. 410, 12 N. 
E. 298. Th6 court there say: 

"The debt created for this purpose [i. e. the construction of a free gravel 
road] is primarily the debt of the landowners, and is chargeable upon a spe- 
cific fund, and not upon the county." 

See Quill v. City of Indianapolis, 124 Ind. 292, 23 N. E. 788, where 
the same doctrine is reasserted. 

In Spidell v. Johnson, 128 Ind. 235, 25 N. E. 880; it is held that the 
county is not liable for bonds issued to aid the construction of a 
free gravel road. The court, citing the case of Strieb v. Cox, 111 Ind. 
299, 12 N.E. 481, say: 

"Bonds such as those in question are not the obligations of the county. The 
lien fixed by statute upon the lands benefited cdnstitutes a security for the 
benefit of the bondholders." 
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In the case of Little v. Commissioners, 7 Ind. App. 118, 34 N. E. 
499, it is held that the act of 1877 requires that the entire cost of 
constructing a free gravel road shall be collected from the adjacent 
landowners, and that in no event can the cost of such improvement, 
or any part thereof, be paid as a debt of the county out of the county 
treasury. 

The case of Walker v. Commissioners (Ind. App.) 38 N. E. 1095, 
was an action upon a gravel-road bond, alleging simply its execution, 
and that it was due and unpaid; a copy of the bond being set out 
as an exhibit A demurrer to the complaint for want of sufficient 
facts was sustained. This ruling was affirmed by the appellate court. 
The court there say: 

"This seems to be the first case in which the question arises in a direct ac- 
tion upon the bond, but the general doctrine as to the nonliability of the coun- 
ties for gravel-road obligations has been frequently asserted and reasserted, 
until it can no longer be regarded as an open question." 

If an uninterrupted course of adjudications by the highest judicial 
tribunals of a state can be deemed to settle the construction of 
any statute, the construction of the act of 1877 must be regarded as 
settled. That construction imperatively requires the court to hold 
that the bonds and coupons in suit do not create obligations of the 
county upon which an action can be maintained upon a complaint 
simply alleging the execution and delivery of them to the plaintiff, 
and that they are past due, and remain unpaid. The case of Kim- 
ball v. Commissioners, 21 Fed. 145, in so far as it is in conflict with 
the foregoing views, is no longer authoritative, for the reason that 
the construction placed upon the act. of 1877 by the supreme court 
of this state must prevail. The construction placed upon the act 
of 1877 by the courts of this state is in conflict with decisions else- 
where (State v. Commissioners, 37 Ohio St 526); but it is not impor- 
tant to examine those cases, since this court is bound to follow the 
construction adopted by the highest courts of this state. There will 
be a finding and judgment for the defendant, with costs. 



DODSWORTH et al. v. HERCULES IRON WORKS. 

(Circuit Court of Appeals, Sixth Circuit February 5, 1895.) 

No. 191. 

L Amendment of Petition — Variation op Contract bt Parol befobs 
Dreach* 

A petition, filed under the code practice of Ohio In lieu of a common-law 
declaration, declared upon a written contract to recover the price of cer- 
tain machinery. Held, that it was not error, after answer and reply, to 
permit the petition to be amended in this form of action so as to show a 
variation of the terms of the contract by parol before breach. 

& Rescission op Contract— Continued Use op Ice Machine. 

A contract for the purchase of an Ice machine cannot be rescinded after 
more than two years' use in the ordinary course of business, although tho 
purchaser declined to accept the machine, and requested the vendor to re- 
Dove same, within three or four months after its delivery. 
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In Error to the Circuit Court of the United States for the Western 
Division of the Southern District of Ohio. 

This was an action upon a written contract by the Hercules Iron 
Works against Caleb Dodsworth and others, in which the plaintiff 
obtained judgment 57 Fed. 556. From this judgment, the de- 
fendants have sued out a writ of error. 

In February, 1890, the Hercules Iron Works, a corporation of the state of 
Illinois, contracted to construct and erect for the defendants, Caleb Dodsworth 
and others, as partners, a machine and appurtenances for the production of 
ice, 6f the Hercules pattern and style, in accordance with certain specifica- 
tions. This machinery was to be placed on the premises of defendants, and 
upon foundations prepared by them in accordance with plans furnished by 
plaintiff, and was to be completed and put in operation May 1, 1890, provided 
the foundations were prepared and possession of the premises given to the 
contracting corporation by March 15, 1890. The guaranties contained in the 
written contract were as follows: "First. That the machine will be capable 
of producing 25 tons of good, crystal, merchantable ice each twenty-four hours 
of continuous operation, provided it is kept in good order, and properly han- 
dled, and the temperature of the condensing water is not above 00 degrees 
Fahrenheit. Second. That the best material and workmanship will be used 
in the construction of the machine and apparatus; and, if any portion proves 
defective, we will furnish same free of cost Third. We do not infringe upon 
the patent rights of any one, and will defend any suit brought against you of 
which we shall have timely notice. Fourth. • * • Fifth. That we will fur- 
nish one competent engineer for thirty days after the machine is erected and 
started, who will superintend its running as you may direct, and who will In- 
struct your employes in care of machine. Sixth. It is our intention to give 
you our 25-ton machine complete in every detail, and if there is anything re- 
quired to make the same complete, not specified herein, it will be furnished 
without any cost additional to that hereinafter named. Seventh. The whole 
plant will be completed and in operation about May 1st, provided you give us 
possession of the premises March 15th, and the foundations and platform are 
ready at that time. Eighth. When the machine is run at its maximum ca- 
pacity, in good order, and properly handled, with condensing water at (50 de- 
grees F. t and with engineers at $2.50 per day, firemen $2 per day, laborers 
$1.50 per day, and Pittsburgh coal at $1.45 per ton delivered, water to be 
pumped from well with power pump, the cost to produce ice will not exceed 
85 cents per ton, not including interest upon the investment" The penalty 
for nonperformance and for delay in completion was that the Hercules Iron 
Works should pay any actual damage that might accrue to Dodsworth and 
his partners, "not exceeding twenty dollars per day for each and every day 
until said plant is in operation, unavoidable accidents, however, excepted." 
The terms of payment were: One-third when the machinery has been doliv- 
ered upon the premises; "the remaining two-thirds after the machinery has 
been running thirty days, provided it has performed the guaranty as herein 
stated." The first payment was made on delivery of the machinery. There 
was some delay by defendants in completion of foundations for the machinery, 
and in the completion of the building In which the plant was to be erected. 
The machinery was constructed and put in operation about June 1, 1890, and 
no point is now made as to this delay. The defendants took possession of 
the machinery, and have operated the same during the ice seasons of 1890, 
1891, and 1892. Default having been made in the deferred payments, suit was 
begun in 189.'* In the circuit court of the United States for the balance due on 
the contract, with interest. 

The petition, filed under Ohio code practice in lieu of a common-law decla- 
ration, set out the contract, alleged full performance by the plaintiff, and that 
the defendants, after the plant had been in operation for more than 30 days, 
"received said Ice machine and plant, and accepted the saint?." The plaintiff 
then averred that "it had performed all the conditions of said contract on its 
part to be performed, and has become entitled to the payment of the said price, 
according to the terms of the contract, with Interest." The defendants an- 
swwed, and made their answer a cross petition. The defenses set out were: 
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(1) That they had never accepted the said Ice machine. (2) That the contract 
had not been performed according to its terms and conditions by the plaintiff, 
in that it had faiied to furnish many parts thereof as required, particularly a 
certain power pump described in the contract. (3) That the guaranty with 
respect to the capacity of the machine to produce 25 tons of good, crystal, mer- 
chantable ice every 24 hours of continuous operation had not been performed; 
and that said machine was not, and never had been, capable of complying with 
said guaranty. (4) That they have called upon plaintiff to complete said ma- 
chine, but it had refused and failed to do so. (5) That they had notified the 
plaintiff to remove the machine, but that it had failed and refused so to re- 
move it. (6) By way of cross petition, it alleged that they had been greatly 
damaged by the plaintiff's breach of contract, and sought to recover as follows: 
(la) The money they had paid to and on account of plaintiff, and for articles 
bought by the defendants which should have been furnished by plaintiff. (2a) 
That, in carrying out their part of the contract, they had expended large sums 
of money, which by failure of plaintiff to furnish the machinery within the 
time required, and of the kind and capacity required, were totally lost to 
defendants. The plaintiff, in reply, denied N all and each of the allegations of 
the answer and cross petition not specifically admitted. It admitted that the 
force pump in the contract had not been furnished, but averred that it was 
omitted at the special instance and request of the defendants, and that the 
value of the same, which was $150, should be deducted from the contract 
price. The defendants, upon the filing of this reply, moved for judgment upon 
the pleading. This was overruled, and leave given plaintiff to amend the peti- 
tion, which was done, by inserting therein a statement that the power pump 
had been omitted at request of defendants, and that the value of the same was 
to be deducted from the contract price. Upon these pleadings, the Jury, upon 
the evidence and upon the law as charged, returned a verdict for $17,024.40, 
being the full balance claimed by plaintiff, with Interest, less the value of 
the pump and certain small payments made to. or for plaintiff, concerning 
which there was little or no controversy. From this judgment defendants 
have sued out a writ of error. 

D. Wulsin, P. O. Suire, and Wm. Worthington, for v plaintiffs in 
error. 

Robert S. Fulton and Harmon, Colston, Goldsmith & Hoadly, for 
defendant in error. 

Before LURTON, Circuit Judge, and SEVERENS and SWAN, 
District Judges. 

LURTON, Circuit Judge, after stating the facts as above, deliv- 
ered the opinion of the court. 

The petition declared on the written contract. It alleged, as 
required by good pleading, that the plaintiff had fully performed 
the contract. This the plaintiff should aver, or, in the alternative, 
a willingness and readiness to perform, but for some conduct of the 
defendants sufficient in law to excuse performance. The plain- 
tiff's reply to the defendants' answer admitted that a force pump 
had not been furnished, but, as an excuse, averred that it had been 
omitted at the special request and instance of the defendants, and 
that its value was to be deducted from the contract price. Upon 
this admission the defendants moved for judgment upon the plead- 
ings. This was overruled, and the plaintiff allowed to amend by 
inserting in the petition the facts as to the pump. This action of 
the court is the subject of the first two assignments of error. The 
insistence of appellants is that this was and is a suit upon the con- 
tract, and that it is essential to any recovery in this suit, there br*- 
ing no common counts, that the plaintiff show a substantial compli- 
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ance with the terms of the contract, and that an admission that 
the contract was not completed by furnishing the power pump, 
whether that appears by the reply or on the evidence, is fatal to 
any recovery in this form of action. Aside from all question as to 
the materiality of this pump, or the effect of the acceptance alleged, 
the question presented by the refusal of the court to render judg- 
ment in favor of defendants, upon the admission in the reply that 
the pump had not been furnished, became immaterial upon the sub- 
sequent amendment of the petition, so as to show that the omis- 
sion had been waived. The effect of the agreement by which 
this pump was to be omitted, and instead thereof a deduction 
made, was to amend the contract by parol before a breach. The 
contract was not one required by the statute to be in writing. 
But, if it had been, the result would be the same, under the ruling 
in Swain v. Seamens, 9 Wall. 272, 273. That was a bill to compel 
the defendant to cancel and discharge a certain mortgage accord- 
ing to the terms of an agreement with the complainant The 
defendant resisted performance, upon the ground that a building 
which the plaintiff was to erect on. his part did not in dimensions 
correspond with the stipulations of the agreement The plaintiff 
replied that he (defendant) had acquiesced in the change, and had 
accepted the mill as built and completed. The court held that the 
defendant was estopped to deny that the contract had not been 
performed, or to set up the statute of frauds as a defense to the 
substituted performance, the court saying that: 

"When a person tacitly encourages an act to be done, he cannot afterwards 
exercise his legal right in opposition to such consent, if his conduct or acts 
of encouragement induced the other party to change his position, so that he 
will be pecuniarily prejudiced, by the assertion of such adversary claim." 

In Fleming v. Gilbert, 3 Johns. 528, the plaintiffs action was 
upon a bond. The defendant relied upon proof that the plaintiff 
had not performed the condition of the bond within the time spec- 
ified therein. The plaintiff answered that the time of perform- 
ance had by parol been extended; and so was the proof. The court, 
on appeal, said: 

"The plaintiff's conduct can be viewed in no other light than as a waiver 
of a compliance with the condition of the bond, so far as it related to the 
mortgage on the record; and I see no infringement of any rule or principle 
of law in permitting parol evidence of such waiver. It is a sound principle 
of law that he who prevents a thing being done shall not avail himself of 
the nonperformance he has occasioned." 

In Young v. Hunter, 6 N. Y. 207, the court said that: 

"Independent of the question of waiver, if the defendants, by their acts, 
prevented the performance by the plaintiff of the conditions of his contract, 
he was excused from such performance. It is a well-settled and salutary 
principle that a party cannot insist upon a condition precedent when its 
nonperformance has been caused by himself." 

Concerning the manner in which a plaintiff might avail himself 
of the defendant's waiver of performance in a particular way or 
time, it is said by an eminent text writer: 

"The action having been brought upon the original contract, if the de- 
fendant set up that the plaintiff did not himself perform according to its 
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terms, the plaintiff may reply that he was ready to do so, but that it was 
dispensed with by the defendant assenting to a substituted performance; 
and his proof of such assent is not considered a variance from his declara- 
tion." Browne, St Frauds, § 425. 

In accord is Long v. Hartwell, 34 N. J. Law, 126, 127. 

The conclusion must be that it was not error to suffer the peti- 
tion to be amended so as to set out this omission and the defend- 
ant's assent thereto. 

It was conclusively shown upon the evidence that the posses- 
sion of this machinery was surrendered to the defendants in June 
or July, 1890, and that defendants had regularly used the same in 
the ordinary conduct of their business during the ice seasons of 

1890, 1891, and 1892, and were still operating the same when this 
suit was begun and at the time of the trial. Defendants attempted 
to meet the force of this by putting in evidence two letters written 
by them in October, 1890, declining to accept the machinery, and 
notifying the plaintiff to remove it. The circuit judge, in respect 
to this conduct and its effect upon the defenses of the defendants, 
said: 

"The plaintiff seeks to recover of the defendants, who were at the time 
the contract was made a partnership, the purchase price of an ice machine 
which the plaintiff was to erect upon the land belonging to the defendants. 
The purchase price stated in the contract is about $23,000. The plaintiff ad- 
mits that it has received something over $7,000, and asks to recover the 
balance of the contract price of $23,000. The defendants, answering, say that 
they ought not to be compelled to pay for the ice machine, because "it was 
not up to the contract It appears from the evidence undisputed that the 
machine is still in the possession of the defendants, and that it was operated 
all the summer of 1890, and has been operated also during the summer of 

1891, and during the summer of 1892, during the ice season of those years. 
It appears that the defendants in October, 1890, notified the plaintiff that 
they would not accept the machine, because it was not up to the contract. 
Now, in my view of the law, it was their duty, if they did not see fit to 
accept the machine, to take it out, after notifying the plaintiff to take it out; 
and, the plaintiff failing, it was the duty of the defendants to take out the 
machine, and then bring an action against the plaintiff with all the damages 
to which they had been put by reason of the failure of the plaintiff to per- 
form the contract and give them a machine up to contract. They might, in 
that, charge the plaintiff with the cost of removing the machine, but they 
could not go on and use the machine after that, and then say they did 
not accept the machine. I am obliged, therefore, in my view of the law, 
which wUl doubtless be re-examined by a court of error, to hold that the 
only question in this case for you to consider is not whether the defendants 
are liable upon the contract, but it is to determine how much less than the 
contract price they ought to pay for the machine they have accepted under 
the contract" 

There was no dispute as to. what the conduct of the defendants 
had been in regard to the retention and use of this machinery. 
While it is true that in October, 1890, the defendants said they 
would not accept, yet their subsequent conduct was an unqualified 
contradiction of what they had said. The contract provided that 
two-thirds of the purchase price should be payable "after the ma- 
chinery had been running thirty days, provided it has performed 
the guaranty as herein stated." The guaranty referred to was "that 
the machine will be capable of producing 25 tons of good, crystal, 
merchantable ice each twenty-four hours of continuous operation, 
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provided it is kept in good order, and properly handled, and tbe 
temperature of the condensing water is not above 60 degrees Fahr- 
enheit." It is manifest that the intention was that 30 days' time 
should be allowed, after the machinery was put in operation, for 
testing its capacity, and within which defendants might elect to 
accept or reject There was evidence tending to show that in July 
a test had been made, which established the capacity of the ma- 
chine, and that defendant Rossa, who was acting as superintendent, 
declared himself satisfied as to the guaranty, and accepted the ma- 
chinery. There was also evidence that the machinery was operated 
in the regular course of defendants' business from that test down 
to the October letters, near the close of the ice season. But the 
circuit judge passed by all which had occurred prior to the Oc- 
tober letters, and put the case, so far as the question of rescission 
was concerned, on the acts of the defendants after those letters. 
If it be assumed that defendants had not lost the right to reject 
the machinery when they wrote the October letters, they clearly 
did abandon that right by their subsequent conduct The machin- 
ery which had been constructed and delivered was in professed com- 
pliance with the contract The plaintiff delivered it as a compli- 
ance, and the defendants so understood. This is evident from their 
own letters. Uncjr these circumstances, the defendants, at most, 
were entitled to a reasonable time to determine, after testing and 
experimenting, whether they would accept it as a substantial com- 
pliance with the contract If the rejection announced in October, 
1890, had been adhered to, and the vendor had refused to remove 
the machinery, it ran the risk of being made liable for all the 
expenses and hazards of storage, in addition to damcges for breach 
of contract. On the other hand, the defendants became subject to 
the general rule that "he who seeks to reject an article as not in 
accordance with the contract must do nothing, after he discovers 
its true condition, inconsistent with the vendor's ownership of the 
property." Brown v. Foster, 10S N. Y. 390, 15 N. E. 608. 

The fact which made the conduct of defendants conclusive upon 
their right of rescission was not the retention, for, under some 
circumstances, that might amount to little, but their use of the 
machine in the ordinary course of business for more than two years. 
There were three remedies open to the defendants when they dis- 
covered that this machinery was not in accordance with the con- 
tract The first was to reject, and give notice of their determina- 
tion to the vendor. This course, if adhered to, would have entitled 
them to sue for a return of purchase money, and such other dam- 
ages as they had sustained by the failure of the vendor to furnish 
them the machinery according to the contract. If the machinery 
had not been removed by the plaintiff upon notice of rejection, then 
the defendants might have removed and stored it, subject to the 
risk of the seller; or, if suffered to remain, they might have recov- 
ered storage. The second remedy open to defendants was to ac- 
cept the machinery, and bring an action for breach of the warranty 
in the contract The third remedy, having paid but part of the 
price, was to set off by way of counterclaim, when sued by the 
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buyer for the balance due, the damages sustained by the failure 
of the machinery to comply with the contract. Benj. Bales (Corbln 
Ed.) § 1348. The right of rejection was lost by the long-continued 
use of the machinery, which use was utterly inconsistent with a 
purpose to resort to the first remedy which was open to them, and 
consistent only with a claim of title and ownership. Id. § 1356. 
The cases of Underwood v. Wolf, 131 111. 425, 23 N. E. 598, and 
Brown v. Foster, 108 N. Y. 387, 15 N. E. 608, and Vanderbilt v. 
Iron Works, 25 Wend. 665, are precisely in point The learned 
counsel for appellants have cited and relied upon a class of cases 
concerning building contracts, which hold that the mere posses- 
sion and use of a house constructed on one's own land will not, 
unattended by other circumstances, operate as a waiver of any 
conditions precedent in the contract under tfhich it was constructed; 
and that a suit on the contract, for the contract price, may be suc- 
cessfully defended, notwithstanding such use and occupation, un- 
less it is shown that the work was done in substantial compliance 
with the contract. The reason for distinguishing cases of that 
class from those concerning the sale or construction of machinery 
not so antiexed to the soil as to pass with it is well stated in 
Smith v. Brady, 17 N. Y. 188, where Comstock, J., said: 

'The owner of the soil is always in possession. The builder has a right to 
enter only for the special purpose of performing his contract. Each material, 
as it is placed in the work, becomes annexed to the soil, and thereby the 
property of the owner. The builder would have no right to remove the 
brick or stone or lumber after annexation, even if the employer should un- 
justifiably refuse to allow him to proceed with the work. The owner, from 
the nature and necessity of the case, takes the benefit of part performance, 
and therefore, by merely doing so, does not necessarily waive anything con- 
tained .in the contract To impute to him a voluntary waiver of conditions 
precedent from the mere use and occupation of the building erected, unat- 
tended by other circumstances, is unreasonable and Illogical, because he is not 
in a situation to elect whether he will or will not accept the benefit of an im- 
perfect performance." 

In the case before ue the machinery was capable of removal. It 
had not become annexed to the soil, and for that reason the prop- 
erty of the owner of the soil. That it was capable of removal is 
shown by the October letters notifying the seller to remove it, 
and there is "no evidence in the case in any way indicating a sit- 
uation analogous to that of one occupying a house not built ac- 
cording to an agreement. This acceptance, though having the ef- 
fect to pass the title to the defendants and to cut off any right 
to rescind did not, under the circumstances, operate to cut off 
defendants from their right, when sued for the price, to set off 
or recover by cross petition any damage which they had sustained 
by the failure of the machinery to comply with the terms and 
conditions of the contract. Manufacturing Co. v. Phelps, 130 U. S. 
525, 9 Sup. Ct 601. In Vanderbilt v. Iron Works, heretofore cited, 
the question involved was a contact to equip a steamboat with 
an engine. In an action for the price, it was held that the accept- 
ance of the engine, though deficient in some particulars, would pre- 
vent the buyer, in an action for the price, from insisting upon the 
defects as a nonperformance of the condition precedent; yet the 
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buyer was not cut off from showing such defects, and obtaining 
a reduction of the price, when sued for a balance due. The cases 
of Brown v. Foster and Underwood v. Wolf, heretofore cited, are 
also in point as to remedy of a buyer who has waived his right 
to reject in toto. 

These conclusions operate to overrule defendants' assignments of 
error Nos. 1, 2, 5, 6, 7, 8, 9, 10, 11, 12, 13, and 17. Assignments 
Nos. 3, 4, and 16 were withdrawn on the argument 

The evidence that the power pump was omitted by consent, and 
that its value was ¥150, was quite conclusive. There was no error 
in the instruction to that effect, and the fourteenth assignment 
must be overruled. 

The question as to whether the blue-print plans for the building 
and for the foundation for the freezing tank, as prepared by the 
plaintiff's draftsman, were sent to and received by defendants, was 
submitted to the jury. There was evidence sufficient to support 
a finding to that effect The court construed those plans, in con- 
nection with the contract, as imposing on the defendants the duty 
of building a foundation of five or six walls under the compressor, 
and that the plans showed that between those walls there should 
be cinders close up to the floor above. He also charged that if 
the defendants failed to build the foundation and fill in with cin- 
ders, as they were obliged to do, any failure of proper insulation 
attributable to the failure to use cinders, as indicated on the blue- 
print plans, could not be charged to the plaintiff. We think there 
was no error in this, and the fifteenth assignment is therefore 
not well taken. 

The defendants were given every opportunity to show, if they 
could, any defects in the machinery furnished, or any want of ca- 
pacity to perform the work it had been warranted to do. The ver- 
dict can bear but one construction, which is that the machinery 
was in substantial accord with the contract, and that the defend- 
ants had sustained no damage by reason of any failure to per- 
form the contract. 

On the whole case, we are entirely satisfied with the result The 
judgment must therefore be affirmed. 



HARTFORD FIRE INS. CO v. SMALL. 
(Circuit Court of Appeals, Fifth Circuit January 15, 1895.) 
No. 324. 

1. Insurance— Waiver op Condition agatnst Additional Insurance. 

Waiver of an express condition against taking additional insurance can 
only be inferred when the evidence shows that the subject-matter of the 
waiver and consent was in the minds of the parties, coming together on 
that definite proposition. 

2. Same— Provisions agatnst Power of Agents to Waive Conditions. 

Declarations in policies against the power of officers or agents to waive { 

conditions except by writing indorsed thereon must be enforced by the I 

courts as part of the contract, unless there is some valid reason for not 
doing so. 
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In Error to the Circuit Court of the United States for the South- 
ern District of Georgia. 

This was an action at law by A. B. Small against the Hartford 
Fire Insurance Company upon a policy of fire insurance. In the cir- 
cuit court there was a verdict for plaintiff, and the court rendered 
judgment thereon. Defendant thereupon sued out this writ of error. 

King & Spalding and Marion Erwin (Alex C. King, of counsel), for 
plaintiff in error. 

Steed & Wimberly (Clem P. Steed, of counsel), for defendant in 
error. 

Before PARDEE and McCORMICK, Circuit Judges, and BRUCE, 
District Judge. 

BRUCE, District Judge. A. B. Small sued the Hartford Fire In- 
surance Company for $2,400 and interest, claimed as a loss by fire 
which occurred February 26, 1893, which loss was covered by a pol- 
icy of insurance issued by the defendant company on the 12th day 
of March, 1892, to McBride & Nichols, who transferred the policy 
after loss to plaintiff, A. B. Small. He also sued for $600 damages 
and $300 attorney's fees, upon the ground that the defendant com- 
pany had refused to pay the loss for more than 60 days after it be- 
came due and had been demanded, and that said refusal was in bad 
faith and groundless. The policy was upon a stock of goods, fur- 
niture, and fixtures at Unadilla, Ga., and the suit was commenced in 
the city court of Macon, Bibb county, Ga., and was removed by the 
defendant company into the United States circuit court for the 
Southern district of Georgia, Western division, on the ground of di- 
verse citizenship. The policy, as originally written, contained the 
words: "$5,000 other concurrent insurance permitted on stock." To 
this declaration the defendant pleaded the general issue, and, in ad- 
dition thereto, that the policy sued on was void because of a breach 
of the covenant therein, which provided: 

"This entire policy, unless otherwise provided by agreement Indorsed herein 
or added hereto, shall be void if the insured now has or shall hereafter make 
or produce any other contract of insurance, whether valid or not, on prop- 
erty covered in whole or in part by this policy." 

Plaintiff amended his declaration on the trial by alleging that 
said policy, after the words, "$5,000 other concurrent insurance per- 
mitted on stock," contained the additional figures or numbers "$2,- 
500" under "$5,000," and the signature, "J. A. Wilson, Agent. 5-16- 
92." To this the defendant filed a further plea: 

"That the words and figures alleged by said amendment to be in said pol- 
icy, and the signature, 'J. A. Wilson, Agent/ were not the act, deed, or 
contract of the defendant, and were not made by it or by any one authorized' 
by it" 

It appeared by the evidence in the trial that, at the time of the 
loss, the insured had, in addition to the policy sued on, policies of 
insurance in different companies covering the same stock of goods 
to the amount of $10,000. "$5,000 other concurrent insurance per- 
mitted on stock" was written on the policy when it was executed, 
March 12, 3892. Afterwards, "J. A Wilson," after the words, "$5,- 
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000 other insurance permitted on stock," wrote the additional words 
"$2,500," with his signature, "5-10-92." Wilson was a mere so- 
liciting agent, did not write policies, and it cannot be maintained 
that he had authority to bind the insurance company in what he 
did, and, if he had, the consent was only to $2,500 more insurance; 
so that there was $2,500 additional insurance unconsented to, even 
if Wilson's power to bind the company be conceded. 

But it is claimed that this condition of the policy as to additional 
insurance was waived, or that the additional concurrent insurance 
was consented to by the action and conduct of J. F. Cobb, who was 
an insurance agent at Cordele, in Dooly county, Ga. He repre- 
sented some 15 or 16 companies, as he testifies, among which was 
the Hartford; but he did not write the policy of the Hartford on 
the McBride & Nichols stock. That was solicited by Wilson, and 
written by Thomas Eggleston, agent, whose office was in Atlanta, 
Ga. Now, what does the evidence show in reference to the waiver 
of the condition of the policy as to additional insurance, or the con- 
sent to it, on the part of <?obb, and what consent did he give that 
can be held to bind the company? A question is suggested about 
his power, and about whether the risk in question was within his 
territory, but, without regard to that, does the evidence in the rec- 
ord show that Mr. Cobb in anything he did or said waived, on behalf 
of the company, the condition of the policy sued on, or gave any con- 
sent to additional concurrent insurance upon that policy? He 
says in his testimony in reply to — 

"Q. Did you have anything to do with the issuing of the Hartford insurance 
policy on McBride & Nichols' stock? A. Nothing whatever. Q. Was it re- 
ferred to you by the company In any way, shape, or form? A. No, sir; It 
was not. Q. Were you requested by McBride & Nichols at any time, In your 
capacity as agent for the Hartford Insurance Company, to allow other in- 
surance? A. No, sir; tbat company was never mentioned, only In this let- 
ter where they gave me the amount of all the insurance." 

And, again: "Q. Did you, as agent for the Hartford Company, undertake 
in any way, shape, or form to allow them that privilege? A. No, sir;- I did 
not specify that company. As I stated la my letter, I told them It would 
not be out of place to keep that entire amount of insurance provided they 
got the goods they claimed." 

Mr. McBride, one of the insured, in answer to question, says: 

"Q. Look at this application, and see if you can refresh your memory from 
that, and tell what companies they were? A. No, sir. Those are the com- 
panies we had insurance in, but to tell you which policies expired, I do not 
remember. Q. Were those policies which expired November 25, 1892, poli- 
cies in the Hartford Fire Insurance Company? A. No, sir. Q. They were 
not? A. No, sir. Q. What agent represented, in your dealings, the policies 
which expired on November 25th? A* Mr. Cobb. Q. Then Mr. Cobb was 
the agent of the companies so far as the policy which expired on November 
25, 1892, was concerned, but that was not the Hartford policy? A. No, sir. 
Q. What policy did Mr. Bozeman Issue? A. In the London, Liverpool, and 
Globe. Q. This correspondence about the canceling of policies which you 
say took place was in reference to the cancellation of policies which were 
issued as a continuation of the policies which expired November 25, 1892? A. 
Yes, sir. Q. And that correspondence was with Mr. Cobb, who was the agent 
for the companies whose policies had expired November 25, 1892? A. Yea, 
sir." 

Again: "Q. In taking this additional Insurance, what purpose, If any, had 
you? Did you explain that to the jury at the time you took the last $2,500? 
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A. We had Increased our stock of goods, and, of course, we wanted to in- 
crease our insurance also. Q. What was the purpose in corresponding with 
James F. Cobb in reference to it? A. Wc had more insurance than we 
thought was necessary to carry. We did not want to pay the premiums on 
it" 

On a question of a waiver of an express condition of a written con- 
tract or a consent that such condition need not be complied with 
after a breach of the condition has been made by the insured, there 
must be evidence that the subject-matter of the waiver and consent 
was in the minds of the parties at the time, and that it was con- 
sciously and purposely done by the minds of the parties coming to- 
gether upon the definite proposition. If there was a waiver by 
agent Cobb, for how much additional insurance was such waiver? 
Or was it a waiver of the entire condition as to additional concur- 
rent insurance? The evidence not only fails to show the agreement 
of the parties as to the matter in question, but it shows the con- 
trary. It shows that the matter in the mind of McBride was the 
burden of so, much insurance from the payment of which he wanted 
to be relieved, and the matter in the mind of Mr. Cobb was, as he 
states it, to keep the policy in the Aetna, and the distinct matter of 
a waiver of the condition in the policy of the Hartford (the one in 
suit) or the consent to additional concurrent insurance as to the 
Hartford policy is not shown to have been in the contemplation or 
purpose of either of the parties at the time of the matters detailed 
in the evidence. The letters of Johnson and the assured to Cobb, 
admitted in evidence over the objection of counsel for the defendant 
company, were not competent; and, if they might be considered in 
connection with Cobb's testimony, the evidence, in any view, falls 
short of that measure of proof which can be held to justify the ver- 
dict and judgment in this case. This is made more clear by refer- 
ence to the last clause of the policy: 

'This policy is made and accepted subject to the foregoing stipulations and 
conditions, together with such other provisions, agreements, or conditions as 
may be indorsed hereon or added hereto; and no officer, agent, or other rep- 
resentative of this company shall have the power to waive any provision or 
condition of this policy except such as by the terms of this policy may be 
the subject of agreement indorsed hereon or added hereto; and, as to such 
provisions and conditions, no officer, agent, or representative shall have such 
power or be deemed or held to have waived such provisions or conditions, 
unless such waiver, if any, shall be written upon or attached hereto; nor shall 
any privilege or permission affecting the Insurance under this policy exist or be 
claimed by the insured unless so written or attached." 

These stringent clauses in contracts of this kind are often made 
the subject of adverse comment, and, with whatever of justice this 
is often done, it must be borne in mind that courts do not make 
contracts for parties, and must enforce them, unless there is some 
valid reason for not doing so. On this subject the supreme court 
of the United States, in the case of Insurance Co, v. Unsell, 144 U. 
S. 450, 12 Sup. Ct 671, quoting from the case of Thompson v. Insur- 
ance Co., 104 U. S. 252, says: 

"Courts do not favor forfeitures, but they cannot avoid enforcing them when 
the party by whose default they are incurred cannot show some good and 
stable ground in the conduct of the other party on which to base a reasonable 
excuse for the default" 
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It is perhaps proper to say in this connection that the question of 
consent to additional concurrent insurance is not a mere technical 
one, but is based upon sound principles in the law of insurance. 
It is to discourage overinsurance where it would be to the 
interest of the assured to incur a loss, and so put a premium on 
fraud. We think the charges asked and refused for the defendant 
should have been given, and judgment of the court is reversed, and 
the cause remanded. 



MATHIS v. RUNNELS COUNTY. 

(Circuit Court of Appeals, Fifth Circuit December 18, 1894.) 

No. 252. 

Evidence— Records— Parol Testimony to Vary. 

The constitution and statutes of Texas, relating to debts of municipal cor- 
porations, prohibit such corporations from contracting debts, unless pay- 
ment thereof is provided for by taxes to be assessed and collected annually. 
In an action on certain county bonds it appeared that the record of the 
proceedings of the county commissioners' court, required by law to be kept, 
though not required to be made up in strict chronological order, contained 
a record of an order, in due form, providing for the issue of the bonds and 
for taxes to pay the same, which order purported to have been passed at a 
meeting held before the issue of the bonds, but was entered among the 
proceedings of another meeting, held after the bonds were issued. Held 
that, as against a bona fide holder of the bonds for value, parol evidence 
could not be received to show that the order was not passed at the time it 
purported to be, but at the time when it was entered on the record, after 
the issue of the bonds. 

In Error to the Circuit Court of the United States for the North- 
ern District of Texas. 

This is a suit to recover upon 50 interest coupon bonds, for $00 each, exe- 
cuted by the defendant county, dated April 10, 1890. These coupons are for 
interest for two years upon an issue of. $20,000 bridge bonds issued by the 
defendant county under the provisions of an act of the legislature of the 
state of Texas entitled "An act to authorize counties to buy, construct, or con- 
tract for the use of bridges, and to issue bonds and levy taxes to pay for the 
same, approved April 4, 1887. The county had a contract for the building of 
three bridges with the Milwaukee Bridge & Iron Company, and from this com- 
pany, Harris & Co. obtained the bonds and coupons for value, and plaintiff 
derived his title from Harris & Co. Default was made on the payment of the 
interest coupons due on the 10th day of April, 1891, and April 10, 1S92, re- 
spectively, and this suit was commenced upon the 40 defaulted coupons. April 
6, 1893. A number of exceptions are taken by the plaintiff to the rulings of 
the court below, but, in the view taken of the case, the only one necessary to 
be considered is the exception to defendant's original amended answer, and to 
the rulings of the court on the Mai admitting evidence over the objection of 
the plaintiff. In the trial in the court below, the plaintiff, with other evidence 
shown by the record, offered a certified copy of an order bearing date Feb- 
uary 10, 1890: 

"The State of Texas: Be it remembered that on this, the 10th day of Feb- 
ruary, 1890, the county commissioners' court of Runnels county, convened in 
regular session at a regular term of said court, all the members of said, to wit, 
Hon. W. A. Proctor, Co. Judge, presiding, S. P. Brown, Com. Prect. No. 1, 
M. C. Bright, Com. Prect. No. 2, D. F. Higginbotham, Com. Prect No. 3, E. 
W. Stokes, Com. Prect No. 4, being present, the following order was made 
and duly entered on the minutes of said court, to wit: It is ordered by the 
county commissioners' court of said county that the bonds of said county to 
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the amount of twenty thousand dollars, with interest coupons thereto attached, 
be issued for the purpose of building and constructing bridges for public uses 
within said county, by virtue of and under the provisions of an act of the 20th 
legislature of the state of Texas, entitled 4 An act to authorize counties to buy, 
construct or contract for the use of bridges, and to issue bonds and levy taxes 
to pay for same, and to repeal all laws in conflict herewith/ approved April 4, 
1887. Said bonds shall be in denominations of ($1,000) one thousand dollars 
each„ numbered from one to twenty consecutively and inclusive, to become due 
and payable on the 10th day of April of each year, twenty years after date, 
to bear interest at the rate of 6 per cent, per annum, payable annually on the 
10th day of April of each year. Interest and principal shall be made payable 
at the office of the treasurer of the state of Texas. Said bonds shall be signed 
by the county judge with the seal of the commissioners' court affixed, counter- 
signed by the county clerk, and registered by the county treasurer. It is fur- 
ther ordered that a tax of fifteen cents on the one hundred dollars' valuation 
of all property situated in said county subject to taxation be annually levied 
and collected to pay the annual interest on said bonds, and to create a sinking 
fund of not less than four per cent. (4) or the full amount of said bonds for 
their redemption. 

"The State of Texas, County of Runnels: I, W. L. Towner, clerk of the 
county court and ex officio clerk of the commissioners' court of Runnels county, 
Texas, do hereby certify that the above, foregoing, and attached instrument in 
writing contains a true and correct copy of the original, as the same appears 
of record in the minutes of the county commissioners' court of Runnels county 
in vol. 2, and at various terms. Given under my hand and seal of office, this, 
the 31st day of August, 1891. W. L. TOWNER, 

« J Seal ) Clerk County Court and Ex Officio Commission- 

] Runnels County. J era' Court of Runnels County, Texas. " 

Plaintiff called as a witness W. L. Towner, who testified that he was clerk 
of the commissioners' court during the year 1890, was still clerk, that no 
bridge bonds were issued during the year 1890, except the Milwaukee bridge 
bonds, admittedly the bonds in suit, and rested his case. Thereupon defend- 
ant's counsel called the same W. L. Towner as a witness, who testified that 
he had the original record book of the commissioners' court of Runnels county, 
which began in August, 1889, and was not yet closed, and the defendant 
county offered the minutes as made and entered In the original minutes of the 
commissioners' court. 

Horace S. Oakley, for plaintiff in error. 
C. O. Harris, for defendant in error. 

Before PARDEE and McCORMICK, Circuit Judges, and BRUCE, 
District Judge. 

BRUCE, District Judge (after stating the facts as above). This 
case comes here on writ of error. No question is made but that if 
the order of February 10, 1891^ was passed by the commissioners' 
court of the defendant county on that date, then the bonds, or 
rather the interest coupons, sued on in this suit, are not obnoxious 
to the clauses of the constitution of the state which prohibit munici- 
pal corporations from creating debts unless payment of such debt 
is provided for by taxes to be assessed and collected annually. 
Const, art. 11, § 5, and section 7 of the same article. . The proposition 
of the defendant county is to show by parol proof that the order of 
February 10th was not passed by the court on that date, as it pur- 
ports to have been passed, but that it was passed at a call term of 
the court in July following, and after the bonds were issued. The 
commissioners' courts are required by law to procure suitable books. 
in which shall be recorded the proceedings of each term of court, 
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"which shall be read over and signed by the county judge or the 
member of the court presiding at the end of each term, and at- 
tested by the clerk." The law does not require that the proceed- 
ings of the court shall be recorded in strict chronological order. 

An inspection of the record shows that the order of February 10th 
was* entered at special term in July, but the question remains, when 
was it passed? Upon this question, over the objection of the plain- 
tiff, the court admitted the testimony of the witnesses Towner, 
Willingham, Higginbotham, and Brown, to supplement the record, 
and contradict it as to the date when the order was passed. The 
plaintiff's proposition is that the records of the proceedings of a 
municipal corporation, when they are required by law to be kept 
by such corporation, import absolute verity, and in a collateral pro- 
ceeding, after the rights of third parties have accrued, cannot be 
impeached by parol. A number of authorities are cited to this 
proposition, among which is the case of Bissell v. City of Jefferson- 
ville, 24 How. 288; Dill. Mun. Corp. § 299. The testimony in the 
record is to the effect that the plaintiff is a holder for value of the 
bonds in question and the coupons in suit, without notice of any 
infirmity in the title to them; and, as against an innocent holder 
of the coupons, we think it was error to admit the parol testimony 
which was admitted, and the judgment of the court must therefore 
be reversed; and it is so ordered. 



CINCINNATI, N. O. & T. P. RY. CO. v. FARRA et aL 

(Circuit Court of Appeals, Sixth Circuit February 5, 1895.) 

No. 208. 

Railroad Companies— Accidents at Crossings —Contributory Negligence. 
The view of a railroad from a highway crossing it at grade was ob- 
structed for 400 feet from the crossing, by cuts through which both passed, 
and by undergrowth on the railroad right of way, which prevented one 
driving on the highway. from seeing to either side until his horse was on 
the track. A woman, acquainted with the crossing, and knowing that by 
the schedule of regular trains no train was due from the north, driving 
with two small children in a carriage having its side curtains rolled up, 
approached the crossing at a walk, listening for but hearing no signals or 
sound of any train, and, having no view of the track until she was upon 
it, was struck by a special train from the north moving at extraordinary 
speed. Hcltl, under all the circumstances of the case, that it was not error 
to submit to the jury the question as to whether the plaintiff was guilty of 
contributory negligence in not stopping to look and listen before driving: 
upon the track. 

In Error to the Circuit Court of the United States for the Dis- 
trict of Kentucky. 

The defendant in error Mrs. Maggie Farra, while driving across the tracks 
of the defendant railroad, at a public road crossing, came Into collision with 
a rapidly moving passenger train, passing on said railroad, and received very 
serious injuries. She instituted suit for damages in the circuit court of Jes- 
samine county, Ky., which was removed by the plaintiff in error to the United 
States circuit court for the district of Kentucky. Mrs. Farra's petition al- 
leged that the collision was due to the negligence of the railroad company in 
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failing to give proper signals when its train approached the public road cross- 
ing at which the injury was received, and in neglecting to keep its right of 
way free from obstructions impeding the view of travelers crossing the road. 
These allegations of negligence were controverted, and contributory negli- 
gence upon the part of Mrs. Farra was pleaded as a defense to her right of 
recovery. There was a 'jury, and verdict for $5,000 in favor of Mrs. Farra, 
and from the judgment thereon a writ of error was sued out by the plaintiff 
in error. 

At the conclusion of the evidence offered by the plaintiff below, the de- 
fendant moved for instructions to the jury to return a verdict for the defend- 
ant This was overruled and exception taken. At the conclusion of all the 
evidence this motion was renewed, and again overruled, and exception re- 
served. 

The evidence disclosed by the record tended to establish the following facts 
bearing upon the alleged contributory negligence of the defendant in error: 
Mrs. Farra, on the afternoon of September 4, 1892, was returning from a 
visit to a neighbor's. She was driving along a^ country road which intersects 
the railroad of the plaintiff in error at a grade crossing. She was in a two- 
seated vehicle, and was driving a kind, gentle horse. She had two small chil- 
dren with her,— one a baby asleep upon her lap, the other a little girl seated 
next to her. All were on the back seat. Both the turnpike and the railroad 
approached the crossing through considerable cuts. Some 400 feet before 
reaching the crossing the turnpike begins a descent, which continues to the 
crossing. The grade of this turnpike appears to be about 12 feet to the 100 
for the first 300 feet from the point where the descent began. The remainder 
of the road was upon a grade less than half so great The railroad ap- 
proaches the crossing from the north on a curve, through a deep cut, for per- 
haps 1,000 feet. The last point from which one traveling this turnpike could 
observe the railroad was 400 feet from the crossing, being the point at which 
the road began to descend the hill to the railroad. The railroad, from the 
beginning of the descent, was obstructed from the view of Mrs. Farra until 
within a few feet of the track. This was due to the effect of the cuts through 
which both the railroad and turnpike approached the crossing. To add to 
this obscurity, the right of way had been suffered to grow up in undergrowth 
and rank weeds, so that one driving could not see to the right or left until 
the horse pulling the barouche was over the first rail. The side curtains of 
the carriage were up, and there was no obstacle to prevent her seeing what- 
ever could be seen from her vehicle. From the time she started down the 
hill she was attentive to the situation. Being acquainted with the turnpike, 
and aware of the dangerous character of the crossing, she was watchful and 
careful. She says in her evidence: "I was driving down the hill in a walk. 
My baby was asleep. The other little girl was on the other side of me. 1 
was listening for the train. I knew it was a dangerous crossing. I had no 
view of the track until I got on the track." She says she then looked first to 
the south, because at that hour no train was expected from the north. See- 
ing no train in that direction, she then looked the other way; and saw an en- 
gine approaching, and so near that there was no time to cross over or to with- 
draw. The engineer on this engine says that on approaching the crossing 
"he saw a horse; the horse's mouth was open as though he was being pulled 
back"; and that he struck the horse before there was time to check up. Mrs. 
Farra says, though she approached the crossing in a walk and was listening. 
she heard no signals and did not hear the approach of the train. She was ac- 
quainted with the schedule of trains, and says no train was due from the 
north at that hour. The train which occasioned the catastrophe was a special 
passenger train from Cincinnati carrying several cars of excursionists en 
route to witness the Sullivan-Corbett fight There was evidence tending to 
show that no signals were given on approaching this dangerous crossing, and 
that the train was moving at from 40 to 50 miles per hour. 

The court refused the request made by the plaintiff in error for an instruc- 
tion in these words: "The jury is instructed that a railroad track is of itself 
notice of danger and a warning to persons approaching a railroad crossing to 
look out for trains running on the railroad, and that it is the duty of a per- 
son approaching a railroad crossing to make a vigilant use of his senses in 
looking for a train approaching the crossing on the railroad, and to use care 
v.66F.no.4— 32 
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commensurate with the character and apparent danger of the crossing in 
order to ascertain if a train is approaching a crossing on a railroad; and, if 
the view of the railroad is obscured by intervening objects, it is the duty of 
the traveler upon the highway, before going upon the railroad track, to stop 
and look and listen for an approaching train; and if such traveler, under such 
circumstances, fails to stop and look and listen, and without so doing goes 
upon the track and is injured by a train running on said railroad track, which 
injuries would not have been sustained except for the failure to stop and look 
and listen, then the jury must find for the defendant, even though the jury 
believes from the evidence that there was a failure by the employes operating 
the train to give notice by signals of the approaching train to the crossing." 

The court after charging the jury fully upon the alleged negligence of the 
railway company, gave the following instruction in respect to the contribu- 
tory negligence of the defendant in error: "That was a public highway. She 
had the right to travel upon it and to cross this crossing, but she was under 
obligation,— In duty bound,— to the relative right which the company had of 
its right of way, to use care and prudence herself. She could not and can- 
not claim damage if she has herself been careless or imprudent in ap- 
proaching and attempting to cross that right of way, and by that I mean such 
prudence and caution as reasonably careful persons would take under similar 
circumstances. Now, this crossing was, although in the country, dangerous, 
—dangerous because of the character of the public highway as well as the 
cut on the railroad, which highway is, as the evidence has it, rather a steep 
descent; somewhere between 7 and 8 feet descent, according to the evidence, 
to the 100 feet The gentleman who testified said the last 100 feet before 
you came to the crossing is, I think he said, about 8 feet grade to the 100 
feet It was through a cut which was on a hillside, so that, according 
to the evidence, there is some contrariety. You, gentlemen, must consider 
that; it is not for the court. After they left the top there was no means of 
seeing an approaching train from this until very near the crossing. That was 
not because of the nature of the railway so much as the nature of the high- 
way, but the two combined interfered with the vision, so that any one ap- 
proaching it, after they had left the top of the hill,— -according to the wit- 
nesses, some 100 or 150 yards from the top of the hill,— had no means of 
seeing an approaching train from around the curve until they were near the 
crossing. Now, the plaintiff owed that obligation not only to herself,— self- 
preservation would, of course, incline her to look and listen,— it was an ob- 
ligation which she owed to the railroad company in the use of that crossing. 
The evidence is that she came down the hill slowly, in a walk, sitting in a 
buggy or a rockaway; that she had her children with her, one being with 
Its head in her lap and the other by her side. . The horse, according to the 
evidence, was gentle. She was listening and looking. She did not stop; that 
is to say, the horse, going in a walk, continued to go. She did not stop, but 
passed on, and by reason of that the collision occurred. Now, the query is 
just here, gentlemen, and it is for you to say, did she exercise such care and 
such prudence under the circumstances as a careful and prudent person 
should have done? If you believe she was guilty of contributory negligence, 
and that is a want of care and prudence which an ordinarily careful and 
prudent person should have taken under the circumstances, then, although 
the defendant may have failed to give the signal and may have been negli- 
gent itself, she cannot recover if the accident would not have occurred 
except for her own negligence. This law is universal in this class of cases, 
and the plaintiffs cannot recover for the negligence of another if they have 
been negligent when, except for that negligence, the injury would not hare 
happened. So that, in considering this case, if you think that her driving 
down that hill, sitting on the back seat in the rockaway, as she was, or if 
you think her failure to stop and look and listen, was a want of care and 
prudence which an ordinarily careful and prudent person would have taken, 
and that that causes the accident, then you should find, in that event, for 
the defendant" 

To this the court added: "Just on this subject the counsel for defendant 
have asked me to give instructions, and I give it in his language. I believe 
I have given them in substance, but I will give them in the language of the 
counsel who asked them: 'The court instructs the jury that, while it is the. 
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duty of those in charge of a railway train approaching a highway crossing 
to give notice of the approach of the train to the crossing by the sounding of 
the whistle or the ringing of the engine bell, yet the neglect of the engineer 
of the locomotive of a railroad train to sound its whistle or ring its bell on 
approaching a highway crossing does not relieve a person traveling on a high- 
way, approaching a railroad crossing, of the necessity of taking ordinary 
precautions for his safety. He is bound to use his senses, to look and listen, 
before attempting to cross the railroad track, in order to avoid any possible 
accident from an approaching train. And if he omits to use them, and goes 
upon the track, he is guilty of culpable negligence, and* if he receives an in- 
jury he so far contributed to It as to deprive him of the right to recover for 
such injuries so inflicted or sustained.' This, gentlemen, is upon the idea of 
contributory negligence." 

C. B. Simrall (Ira Julian, of counsel), for plaintiff in error. 
J. R Morton, G. R Pryor, and John Welch, for defendants in 
error. 

Before TAJFT and LURTON, Circuit Judges, and SEVERENS, 
District Judge. 

LURTON, Circuit Judge, after stating the facts as above, de- 
livered the opinion of the court 

The only question arising upon the errors assigned is as to the 
contributory negligence of the defendant in error. Were the cir- 
cumstances so clear, and the inference of law so plain, that the 
court should have instructed for the plaintiff in error? That the 
defendant in error did not stop for the purpose of looking and 
listening was an admitted fact If the omission of that precaution 
was negligence per se, then the instruction asked for at the con- 
clusion of the evidence should have been granted. To have given 
the instruction in the language of the request respecting the duty 
to stop if the view was obstructed would have been equivalent to 
an instruction for the plaintiff in error, for there was no dispute 
as to the fact that Mrs. Farra's view of the track was obscured 
from a point 400 feet back on the road until her horse was upon 
the track, and in danger from a passing train. The request to 
charge as to the duty of stopping was rested upon the single fact 
that the view was obstructed. The learned trial judge thought that 
there were circumstances in evidence entitled to consideration in 
the determination of that question which were eliminated by the 
form in which the request was made. The case of Railway Co. 
v. Ives, 144 U. S. 408, 12 Sup. Ct 679, in most respects was like the 
one at bar. The decedent in that case was run over at a public 
street crossing. The view of the tracks to be crossed was obscured 
by houses and standing cars for several hundred feet before reach- 
ing the crossing. The contention of the railroad company was that 
when the deceased reached a point within 15 or 20 feet he had 
a clear view of the track to be crossed, and that it was his duty 
to have stopped there for the purpose of looking and listening, and 
the court was requested to so charge. This was declined, the court 
saying that "it is too much on the weight of the evidence, and 
confines the jury to the particular circumstance narrated, without 
notice of others that they may think proper." "This reason is a 
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sound one," said the supreme court when called upon to review 
the ruling of that trial judge. 144 U. S. 433, 12 Sup. Ct 679. 

The charge in that case was identical in substance with the one de- 
livered by Judge Barr, and submitted to the jury the question as to 
whether, under all the circumstances, the conduct of the decedent 
had been that of a reasonably prudent and cautious man. "There 
is," said the supreme court in the case last cited, "no fixed stand- 
ard in the law by which a court is enabled to arbitrarily say in 
every case what conduct shall be considered reasonable and pru- 
dent, and what shall constitute ordinary care under all circum- 
stances. * * * It is only where facts are such that aU 
reasonable men must draw the same conclusion from them that 
the question of negligence is even considered as one of law from 
the court" 144 U. S. 417, 12 Sup. Ct. 679. It is true that in the 
Ives Case it did appear that the deceased had stopped some 80 
feet before reaching the track, "presumably to listen." But* it was 
also shown. that from that place he had no view of the railroad, 
and could not get a view until he was within 15 or ?0 feet of the 
track. He did not, therefore, avail himself of an opportunity to 
stop and look and listen at the only place near the crossing, famil- 
iar to him, which was available for observation. But where was 
Mrs. Farra to stop? An observation made from the top of the hill, 
400 feet before she reached the crossing, would have been of no 
practical value. The train approaching, according to the conten- 
tion of defendant in error, was traveling at the rate of 50 miles 
per hour. When she passed the brow of the hill it must have been 
a mile or more away, and the view from that point to the north 
is not shown to have extended beyond the whistling post, some 
1,200 or 1,300 feet north of the crossing. It is not shown that 
she knew the obstructed condition of the right of way by under- 
growth and weeds. Non constat but that for the negligent condi- 
tion of that right of way she might have had a view of the ap- 
proaching train without being obliged to drive her horse onto the 
track before getting a view of the track; and that, in reliance upon 
the absence of such obstruction, she continued to drive until she 
found she had reached the track before getting a view. To stop 
before actually reaching the track, with a view of looking, would 
have been idle, as the facts turned out, unless she got out and 
walked nearer the track. But she was a woman, and incumbered 
with a sleeping babe and another small child. Such a course, to 
say the least, would have been very inconvenient and quite ex- 
traordinary. Of course, there may be circumstances when ordinary 
prudence would demand even so unusual a precaution. But in this 
vase were there circumstances which made that course imperative? 
She knew the running schedule of the regular trains, and says that 
no train was due at that hour from the north. The train with 
which she did collide turns out to have been a special train, moving 
at extraordinary speed. There was therefore no special reason to 
apprehend a train from the north at that hour. But it is said that 
the noise of her own vehicle impeded her hearing, and that by 
stopping her sense of hearing would have been more acute. She 
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was traveling at a walk. The curtains of her barouche were rolled 
up. She was conscious of the dangerous character of the crossing 
she was approaching, and listening for a train. Under all the cir- 
cumstances, was she guilty of negligence per se in not stopping 
before she reached the track to listen? Was the omission of that 
precaution so culpable, under all the surroundings, "that all rea- 
sonable men must draw the same conclusion"? or was the question 
one which admitted of such different judgments as to her conduct 
as to make it a proper question to go to a jury? Under all these 
circumstances, was it the duty of the court to say that the single 
fact that her view of the railroad was obstructed made it her duty 
to stop, or might the court say, as in effect it did, "look to all 
the circumstances surrounding this plaintiff at the time, and say 
whether her failure to stop was such an omissibn of that care and 
prudence which an ordinarily careful and prudent person should 
have exercised under like circumstances"? 

The fundamental rule concerning the care to be exercised at a 
public railroad crossing by a traveler is that he must exercise that 
degree of caution usually exercised by prudent persons, conscious 
of the danger to which they are exposed at such crossings. If a 
crossing is peculiarly dangerous, a corresponding increase of cau- 
tion is required. The general rule would, of course, demand that 
a vigilant use should be made of the eye in looking and of the ear 
in hearing. The failure to exercise these faculties by one approach- 
ing a crossing would be such a departure from the observance of 
that degree of caution exercised by prudent persons at such cross- 
ings as to raise, under ordinary circumstances, an inference of 
negligence, about which reasonable men would not disagree. El- 
liott v. Railway Co., 150 U. S. 245, 14 Sup. Ct 85; Railroad Co. v. 
Houston, 95 U. S. 697; Schofleld v. Railway Co., 114 U. S. 615, 5 
Sup. Ct 1125; Horn's Adm'x v. Railroad Co., 6 U. S. App. 381, 4 C. C. 
A. 346, and 54 Fed. 301; Blount v. Railroad, 9 O. C. A. 526, 61 Fed. 
375. 

We are not prepared to say that ordinarily it would not be the 
duty of one approaching a crossing to stop and look and listen, 
if the view of the crossing was obstructed and the sense of hear- 
ing was materially affected by the noise of the vehicle in which 
the person was traveling. The Pennsylvania rule, which seems to 
make it the duty to stop under all circumstances, regardless of 
obstructions to the view or obstacles to the hearing, has not met 
with general acceptance, and seems much calculated to condone 
carelessness and recklessness by railroad companies at public cross- 
ings, where the rights and duties of the public and of the company 
are reciprocal. Neither are we prepared to say that the duty of 
stopping is imperative in all cases where the track is obscured. 
There may be circumstances, as in the Ives Case and in the case 
at bar, where the duty is debatable and proper for the considera- 
tion of the jury. Mrs. Farra's case presented quite as many cir- 
cumstances calculated to modify the duty of stopping as were pre- 
sented in the Ives Case, and we think should be controlled by that 
case. Nothing decided by this court in the case of Horn's Adm'x 
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r. Railroad Co., cited above, conflicts in any way with the Ives Case, 
or the application of the Ives Case to the one now decided. It is true 
that the district judge who tried that case in the circuit court 
had charged that it was the duty of the deceased to have stopped 
and looked and listened But the plaintiff had a verdict, and the 
writ of error was sued out by the railroad company. It could not 
and did not assign error upon that charge, and the propriety of the 
charge was not involved in the opinion of this court The judg- 
ment must be affirmed. 



HcGHEB et aL v. WHITE. 

(Circuit Court of Appeals, Sixth Circuit March 4, 1885.) 

No. 23a 

COHTBTBUTOBT NEGLIGENCE— CROSSING RAILROAD TRACK. 

One K. was driving towards a railroad crossing, at which, owing to the 
formation of the ground, an approaching train could be seen only for a 
short distance. When K. was about 40 yards from the crossing, a train 
passed. Immediately after, K. drove forward to cross the track, and, as 
the forward wheels of his wagon reached it, was 6truck by a second train 
following the first at a speed. of about 20 miles an hour. It appeared that 
K. did not look before crossing the track to see if a second train was com- 
ing. Held that, in view of the unusual circumstance of a second train's 
following the first at so short a distance and so high a speed, the question 
of K.'s contributory negligence in failing to look, before crossing, was for 
the jury- 
In Error to the Circuit Court of the United States for the Dis- 
trict of Kentucky. 

This was an action by William White, administrator of Green 
Kennedy, deceased, against Charles M. McGhee and Henry Fink, re- 
ceivers of the East Tennessee, Virginia & Georgia Railway Com- 
pany, to recover damages for negligence causing the death of said 
Kennedy. In the circuit court plaintiff recovered judgment De- 
fendants bring error. Affirmed. 

Plaintiffs in error were receivers of the East Tennessee, Virginia & Georgia 
Railway Company, and as such operated the Louisville Southern Railroad 
under a lease from the Louisville Southern Railroad Company to the East 
Tennessee, Virginia & Georgia Railway Company. While the road was being 
operated by the receivers, Green Kennedy, the intestate of the defendant in 
error, was killed by one of their trains in Lawrenceburg, Ky. The accident 
occurred at the point where the railway is crossed by the main road from 
Lawrenceburg to Frankfort, which runs from north to south. The railway 
track crosses the road diagonally from southeast to northwest within the 
corporate limits of Lawrenceburg, but outside of the more densely settled por- 
tion of the town. For a quarter of a mile south of this crossing there are no 
houses on either side of the turnpike except that of Mrs. Caldwell, which 
stands about 40 yards south of the crossing, and 20 feet east of the pike, and 
has the railroad at its rear as well as on its north side. Three hundred yards 
before reaching the crossing the railroad makes a curve in a cut Whether a 
train running In this cut Is hidden from a traveler on the pike was in dis- 
pute. The pike before it reaches the crossing is below the level of the rail- 
way, and reaches the railway on a grade. From a point upon the turnpike 
20 feet south of the crossing, the railway track can be seen about 40 yards 
eastwardiy from the crossing. The track west of the crossing is straight and 
level and in open ground for half to three-quarters of a mile. On the 2Gth of 
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August, 1892, Green Kennedy, seated In a wagon, was driving a horse and 
mole northwardly on the turnpike road just described towards the railroad 
crossing. Holly Meux, a colored boy, was sitting on the seat with Kennedy. 
As they approached the railway, a work train crossed. Kennedy stopped the 
wagon in front of Mrs. Caldwell's house, 40 yards from the track, and, as 
the work train passed, went on slowly towards the crossing. The mule and 
the horse were upon the track when a second train, a freight train following 
the work train, struck the mule, killed Kennedy instantly, and injured the 
boy Meux. Suit was brought in the circuit court of Anderson county, Ky., 
to recover damages, and it was removed by defendants to the court below, 
where a verdict was rendered in favor of the plaintiff for $4,500. Upon mo- 
tion for new trial the court made an order granting the same, unless a re- 
mittitur was entered of $2,000. This was done, and judgment was rendered 
for the $2,500. Holly Meux, who was on the wagon with Kennedy, testified: 
"Just before we reached Mrs. Caldwell's house the work train passed over 
the crossing, and we slackened up, and stopped in front of Mrs. Caldwell's 
house. As soon as the train passed by, we drove up slowly to the crossing. 
I was looking at the train which had just passed, and it was going around 
the hill, as we approached the railroad crossing, and just before the mule on 
the right hand side was stepping on the track, I turned my head, and saw 
the train coming from the other side of the track, and hallooed to Green Ken- 
nedy to look out, and I was just about to jump out when the train struck the 
mule and wagon, and knocked me out on the ground near the fence." Henry 
Anderson testified for the plaintiff: "While I was looking in that direction 
I saw Green Kennedy and his team approaching the crossing from the south 
side, and it seemed to me that Jt was not more than a minute or two after 
the train passed, and before it got out of sight, until the second train appeared 
on the crossing and struck the team. I heard no whistle nor ringing of the 
bell on this last train. 1 am positive the whistle was not blown, and I did 
not see it at all until just about the time it struck the team. I immediately 
got up and walked down to the crossing, and when I got there I found that 
Green Kennedy was killed." Lula Kingston, who was approaching the cross- 
ing from the other side, from the north, and did not quite reach it before the 
second train passed, said: "I did not see at that time Green Kennedy nor his 
wagon and team near the railroad crossing, but after the train had passed 
I came back and saw where the wagon had been struck and a man was 
killed." Another witness, Mattie Sewell, testified that she was looking out 
of ^fcier window, through which she could see to the middle of the pike where 
the railway crossed it; that she followed the first train with her eye until a 
shadow came across in front of her, and she turned her head, and saw another 
train, which struck the wagon Green Kennedy was In. Claude Anderson, 
who was sitting on the fence just south of the crossing, said that he turned 
his head to look at the work train, and did not see the other train as it ap- 
proached the crossing until just before it struck the wagon. "After Green 
Kennedy started in the direction of the railroad after the work train had 
passed, I did not notice him until just before the second train struck him. 
I do not know which way he was looking as he approached the crossing, as 1 
was looking in the other direction, at the work train." For the defendant, 
Bertha Qaldwell testified: "I heard the noise of the train and the bell ringing, 
and saw the train as it came around the curve. I looked to the pike, and 
saw a colored man driving a wagon with a horse and mule in it about twenty 
feet from the railroad track. I said to my mother, 'That man is driving his 
team onto the track; why don't he stop?' I saw him look around at the train 
as it was approaching the crossing, and I thought he would stop, but he 
whipped up his horses, and I screamed, and said to my mother, 'Why don't 
he stop? Just then the mule went onto the track, and the engine struck the 
mule and fore wheel of the wagon on the right hand side, and I immediately 
ran out to see if the man was killed. If the colored man had tried to stop 
his team when I saw him look up at the approaching train, he could easily have 
avoided the accident, but he acted to me like he was trying to cross the track 
before the train reached him." This is substantially all the evidence as to the 
circumstances under which Green Kennedy approached the track. The evi- 
dence of most of the witnesses for the plaintiff tended to show that the train 
was running at the rate of about 20 miles an hour. 
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Edward Colston, George Hoadly, Jr., and C. A. Hardin, for plain- 
tiffs in error. 
John W. Rodman and James A. Violett, for defendant in error. 

Before TAFT and LUBTON, Circuit Judges, and KEVEBENS, 
District Judge. 

TAFT, Circuit Judge (after stating the facts). It is contended on 
behalf of the plaintiffs in error that the uncontradicted evidence 
shows that Kennedy attempted, after seeing the freight train com- 
ing, to cross in advance of it If this were true, it would have been 
the duty of the court below to charge the jury to return a verdict 
for the receivers. It is true that Bertha Caldwell is the only wit- 
ness who testifies that she had in her sight Green Kennedy as he 
approached the crossing all the time until he was struck, and that 
she says that he saw the train, and attempted to get over before 
it, and whipped up his horses to do so. This is at variance with 
the statement of Holly Meux, who was in the wagon with Green 
Kennedy, and who says that they went slowly to the track. It is at 
variance also with the probabilities, for the evidence quite clearly 
establishes that Green Kennedy could not see the engine coming 
east until he was within 20 feet of the track, and until the engine 
was within 120 feet of the crossing. Miss Caldwell's story is that 
Kennedy, when 20 feet from the track with a locomotive rushing on 
him at the rate of 20 miles an hour and only 120 feet away, tried to 
cross in front of the engine with a mule team. The proof is that 
Kennedy's mule was stepping upon the track when the engine 
struck him. It is very improbable that, if Kennedy had seen the 
train coming, he would have attempted to cross when so far from 
the track that he could not reach it with his wagon wheels be- 
fore the coming of the train. The presumption of fact, and of law, 
too, would be against the existence of such wanton and reckless 
negligence, and the plaintiff was entitled to have the jury weigh the 
credibility of Miss Caldwell's evidence in the light of the circum- 
stances. If the jury found that Kennedy did not wantonly risk 
the danger, as Miss Caldwell testifies, then the only other ex- 
planation of the accident is that Kennedy did not look to see the 
train as it came. This is supported by Meux's statement that he 
hallooed to Kennedy to look out when he saw the train. The 
question which we have to decide is whether, if he did not look, he 
was necessarily guilty of contributory negligence. We think that 
the circumstances were such as to make this question one for the 
jury. The case is governed by the decision of this court in Bail- 
way Co. v. Farra (handed down Feb. 5, 1895) 66 Fed. 496, and by the 
decision of the supreme court in Railway Co. v. Ives, 144 U. 8. 408, 
12 Sup. Ct 679. 

The work train had passed over the crossing not more than one 
and a half minutes before Kennedy was struck, and he had good 
reason to believe, therefore, that another train was not following 
within so short a time and distance. The shortness of the time 
between the two trains is quite satisfactorily shown by a calculation 
based on the time it took Kennedy to reach the track from Mrs. 
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Caldwell's house, which he left as soon as the work train had 
passed. If Kennedy's team went at 3 miles an hour, and the train 
at 21 miles an hour, and they reached the crossing at the same 
time, Kennedy went in that distance but 40 yards, while the freight 
train must have gone seven times as fast, or 280 yards. This would 
indicate a distance of not more than a sixth or a seventh of a mile be- 
tween the two trains, running at 20 miles an hour. This is very 
much less than the usual distance between trains running in the 
same direction, and is most dangerous. Kennedy might, therefore, 
reasonably presume that, in the 40 yards he had to go to reach the 
track, another train would not pass the crossing. At least, this 
circumstance prevents us from holding as a matter of law that his 
failure to look was contributory negligence. It required the sub- 
mission of the issue to the jury. In French v. Railroad Co., 116 
Mass. 537, the plaintiff's evidence tended to show that she was 
driving with care, and in approaching a railroad crossing saw a 
train pass, and saw no flagman, and received no warning that an- 
other car was coming. At a point 46 feet from the crossing she 
could have seen 46 feet in the direction from which the car came. 
At 30 feet from the crossing she could have seen the track for 
more than half a mile, but she did not look in that direction, and 
gave as a reason that she did not suppose that one train would 
follow another so closely. She was struck by some cars which w.ere 
detached from the train that had passed, and which, without warn- 
ing, followed the train over the crossing. The supreme judicial court 
of Massachusetts held that whether she was careless in failing to 
look up the track at the points near the crossing where it was pos- " 
sible was a question for the jury to determine under the peculiar cir- 
cumstances of the case. We reach the same conclusion in this case. 
This is a stronger case than that of Railway. Co. v. Ives, and a 
stronger case than that of Railway Co. v. Farra, already decided 
in this court The case of Elliott v. Railway Co., 150 U. S. 245, 14 
Sup. Ct 85, is not in conflict There the foreman of a section gang, 
with 10 years' experience on a railway, in expectation of a coming 
freight train had placed his hand car on a siding. The train came 
from the west, and made a double flying switch at the station. After 
the first section had passed, the foreman, who was standing 4 or 5 
feet from the track talking with one of his men, walked hastily 
on to the track without looking, and was struck by the rear sec- 
tion of the train, which was moving very slowly along the track. 
When he started to cross the track the approaching section was not 
25 or 30 feet from him. It was held that he was guilty of con- 
tributory negligence as a matter of law, and the verdict directed 
for the defendant was sustained by the supreme court The fact 
that the man was a section boss, well acquainted with the customs 
of the railroad company, and therefore charged with the knowl- 
edge that such a flying switch was possible or probable, made it his 
duty necessarily to look both ways upon the track before stepping 
across it. The case is a very different one from the one at bar, in 
that what caused the death there was something which the person 
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killed had reason to expect, whereas here the proximity of the two 
trains on the same track following each other was not only unusual, 
but was attended with much danger to the persons on both trains. 
Error is assigned to the action of the court in excluding an exclama- 
tion of the witness Bertha Caldwell, when she saw Kennedy driv- 
ing upon the track. She testified that she said to her mother, 
"That man is driving his team onto the track; why don't he stop?" 
It does not seem to us that this evidence was very material, in any 
aspect of the case. # It only showed that she was looking at Ken- 
nedy, but did not show where he was looking. The exclamation was 
quite consistent with his not seeing the train, and we do not think 
that its exclusion, even if erroneous, was material error. The judg- 
ment of the court below is affirmed. 



CHICAGO, M. & ST. P. R. CO. v. WALLACE. 

(Circuit Court of Appeals, Seventh Circuit February 23, 1895.) 

No. 180. 

Carriers— Common and Private. 

The C. R. Co. made a special contract in writing with one W., the pro- 
•prletor of a circns, to haul a special train, consisting of cars owned by W., 
containing the circus property, equipment, and performers, between cer- 
tain points, on stated days, at prices specified, which were less than the 
regular rates of the company for transportation of passengers and freight 
It was provided in the contract that, in consideration of the reduced rate 
and of the increased risks to the property of the railroad company' in run- 
ning such special train, said company should not be liable for any damage 
to the persons or property of the circus company from whatever cause. It 
was not the regular business or the custom of the railroad company to 
haul such special trains of private cars, or to transport persons, animals, 
and freight on the same trains. Held, that the railroad company In carrying 
W.'s property on such special train acted as a private, and not as a com- 
mon, carrier; that, as such, it had the right to make- the contract, stipulat- 
ing against liability for damage; and that such contract was binding upon 
the parties. 

In Error to the Circuit Court of the United States for the North- 
ern Division of the Northern District of Illinois. 

The facts in this case are fully and properly stated in the brief 
of counsel for plaintiff in error, as follows: 

"This is a writ of error prosecuted by the Chicago, Milwaukee & St Paul 
Railway Company, defendant below, to reverse a judgment of $8,000 recov- 
ered against it in the lower court by Benjamin F. Wallace, the plaintiff be- 
low, for loss and injury to certain property comprising part of the belongings 
and equipment of a circus owned by Wallace, and for the loss of perfor- 
mances of the circus caused by two separate accidents happening upon the 
railroad company's road whUe it was transporting the circus in a special 
train composed of cars belonging to Wallace. Plaintiff's declaration is in 
trespass on the case for negligent violation by defendant of its duty as a 
common carrier. It contains two counts: The first count avers that on 
the 7th day of July, 1802, the defendant was possessed of and operating t 
certain railroad and railroad tracks in the states of Wisconsin and Iowa, 
and was operating and controlling certain locomotive power and engines up- 
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on and along its said railroad and tracks; that the plaintiff was the owner 
of a certain circus known and described as the 'Cook & Whitby Circus,' 
consisting, besides employes, of a large number of horses, wagons, tents, 
harnesses, and a large quantity of other property, effects, and parapher- 
nalia, and was also the owner of twenty-four cars; that on the said 7th day 
of July, 1892, at the city of Prairie du Chien, in Wisconsin, the defendant 
then and there received, as common carrier, the aforesaid twenty-four cars of 
the plaintiff, containing the aforesaid property and effects of the plain- 
tiff, constituting said Cook & Whitby's Circus, and the people connected 
therewith, to be safely transported to the town of Maquoketa, state of Iowa, 
and to be safely delivered there to the plaintiff on the 8th day of July, 
before 9 o'clock of the forenoon of that day. The plaintiff avers that it was 
the duty of the defendant to provide safe, strong, and efficient locomotive 
power for the transportation of said cars, with the property and effects of the 
Cook & Whitby Circus, and it was also" the duty of the defendant to construct 
and maintain its tracks and roadbed, at and near the station known as 'Sny 
Magill,' in the state of Iowa, in a safe and suitable condition; that the de- 
fendant negligently failed to provide strong and efficient locomotive power, 
and negligently failed to construct and maintain its tracks and roadbed in a 
safe and suitable condition at said point near Sny Magill, and that in con- 
sequence four of said cars were damaged, twenty-four horses were killed, other 
horses injured, and a large amount of harness was damaged; also that by 
reason of the accident plaintiff was prevented from giving performances of 
the circus, which he had advertised, in the vicinity of the town of Maquoketa 
and the city of Davenport, in the state of Iowa, and thereby lost the profits 
he would have made had he been able to give said performances. The second 
count of the declaration avers that on the 6th day of July, 1892, the defendant 
was possessed of and operating and controlling a certain railroad and railroad 
tracks in the state of Wisconsin, and operating and controlling certain steam 
locomotive power and engines upon and along the said railroad and railroad 
tracks; that upon said day the defendant, at the city of Richland Center, in 
the state of Wisconsin, received as a common carrier the aforesaid twenty- 
four cars of the plaintiff, containing all the aforesaid property and effects of 
plaintiff, constituting said Cook & Whitby's Circus, to be transported, by 
means of fit and adequate locomotive engine power to be furnished by the de- 
fendant, over the railroad and tracks aforesaid, from said city of Richland 
Center, in the state of Wisconsin, to the said city of Prairie du Chlen, in the 
state of Wisconsin, and to deliver the same at Prairie du Chien on the 7th day 
of July, 1892, at or before the hour of 9 o'clock in the forenoon of that day; 
that it was the duty of the defendant to have provided safe and proper ap- 
pliances at a certain switch located at and near a point south of said Rich- 
land Center, and to keep proper and sufficient lights and signals placed at and 
near said switch to indicate whether said switch was open or closed; that the 
defendant negligently failed and omitted to perform its duty in this regard, 
and that by reason thereof the locomotive hauling plaintiff's cars was derailed; 
that the defendant failed to proceed with due and proper diligence to get its 
locomotive engine back onto the main track, and that in consequence plain- 
tiff's cars were delayed so long that they did not reach the city of Prairie du 
Chien in time to give performances, which had been advertised there. The 
defendant pleaded the general issue to the entire declaration, and afterwards 
a special plea to the jurisdiction of the court, which was subsequently stricken 
from the files by order of the court. 

"On the trial it appeared that the plaintiff's cars and property were hauled 
by the defendant under a special contract made and executed June 1, 1892, by 
the railroad company and by the plaintiff, Wallace, through their duly-au- 
thorized agents. This special contract reads as follows: 

" *Thi8 agreement, made and entered into this 1st day of June, A. D. 1892, 
by and between the Chicago, Milwaukee & St Paul Railway Company, party 
of the first part, and Cook & Whitby Circus, party of the second part, wit- 
nesseth: The party of the first part agrees to run a special train, consisting 
of ten flat cars, six stock cars, six passenger cars, two advertising cars, in 
all twenty-fcur cars, to be furnished by the party of the second part, to run 
between as below, and as below: 
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Leaving: 

Sbakopee to Hastings, June 29th, $180 

Hastings to Redwing, Jun. 30th, 180 

Redwing to Faribault, Jul. 1st, ; 180 

Faribault to Decorah, Jul. 2d 225 

Decorah to Boscobel, Jul. 4th, 200 

Boscobel to Richland Center, Jul. 5th, 180 

Richland Center to Prairie du Chien, Jul. Gth 200 

Prairie du Chien to Maquoketa, Jul. 7th, 200 

Maquoketa to Davenport, Jul. 8th, 180 

" 'Deliver to Chicago, Rock Island & Pacific Railway at Davenport, where 
they leave our line, and carry on said special train, as before described, the 
circus property of said party of the second part, together with the people 
properly connected therewith, so far as the same shall be loaded on said train. 
The said train to be run so as io arrive at its several destinations at or about 
6 o'clock in the morning, provided the same shall be loaded and ready to 
start in time to reach its several destinations at said hour. In consideration 
thereof the said party of the second part hereby agrees to pay to the said 
party of the first part the sums as specified above per day in advance (which 
said sum is a reduction from the usual and regular rates charged by said 
party of the first part for transportation services of the kind and nature above 
specified), jthe sum to be paid to the agent of the said party of the first part 
at the station from which the next succeeding run is to be made, it being mu- 
tually understood that no charge will be made for the use of train or train- 
men on Mondays, when the runs for those days are made on the Sunday im- 
mediately preceding; and said party of the second part also agrees to load 
and unload said cars. In consideration of the agreement of said party of the 
first part to run said special train as above specified, and at and for the re- 
duced rates above named, and also in consideration that, by the running of 
said special train as above specified, the said party of the first part Increases 
the risks and dangers of operating its railway, and subjects its own property 
to a greater liability of being damaged, and in further consideration of the 
premises, said party of the second part does hereby covenant and agree to re- 
lease and discharge said party of the first part of and from any and all 
liabilities for claims and damages of every name and nature, by reason or 
on account of any accident or injury, from whatever cause, that may occur 
to, or may be suffered or sustained by, any one, or all, of the persons com- 
posing or attached to said circus- company, or to the cars or other . property 
of said party of the second part, while in or on said train or upon any of the 
premises belonging to or used by said party of the first part, or by reason 
or on account of any delays that may occur in the running of said special 
train, or by failure to reach the several points of destination at the specified 
time. And, in and for the consideration last above mentioned, said party of 
the second part does hereby further covenant and agree that he will protect, 
and forever hold free and harmless, the said party of the first part, from any 
and all damages or claims for damages that he or they may sustain or incur 
by reason of any accident or injury that may happen to or be received by 
any one or more of the several persons composing or attached to said circus 
company, or permitted by said party of the second part to ride upon said 
train, or upon any of the premises belonging to or used by said party of the 
first part J. H. Hiland, for the Chicago, Milwaukee & St Paul Ry. Co. J. M. 
Hamilton, for Cook & Whitby.' 

"The plaintiff offered evidence tending to show that at a point near Sny 
Magill, on the defendant's road, and while plaintiff's special train was beins 
transported from Prairie du Chien towards Maquoketa. certain of plaintiff's 
cars were derailed and thrown down an embankment; that as a result twenty- 
four horses belonging to plaintiff were killed outright, and four others died 
afterwards from injuries received, and about forty other horses were per- 
manently injured; also that serious injury was done to a large number of sets 
of harnesses belonging to the plaintiff, as well as to the cars derailed, and 
that the plaintiff was prevented from giving, and lost probable profits of, per- 
formances of his circus at Maquoketa and Davenport, which he had adver- 
tised at considerable expense. Plaintiff's evidence tended to show that the 
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derailment was caused by defective roadbed at the point of accident, and by 
reason of the fact that the locomotive used to haul plaintiff's train of cars was 
light and of insufficient power. Plaintiff's evidence also showed that, on the 
evening of the 7th of July, plaintiff's special train, after starting from Rich- 
land Center towards Prairie du Chlen, was stopped by reason of the engine 
running off the track at a misplaced switch a short distance out of Richland 
Center; that this accident caused a delay of several hours, and thereby pre- 
vented the plaintiff from giving, and lost probable profits of, performances 
at Prairie du Chlen,. which he had advertised at considerable expense. His 
evidence tended to show that the accident was caused by negligence of the de- 
fendant, and that the delay was greatly aggravated by the failure of the 
defendant to take proper steps for replacing the locomotive upon the track. 
At the close of the plaintiff's case, defendant moved the court to instruct the 
jury to return a verdict for the defendant, which motion was overruled by the 
court, and an exception to the ruling duly taken. 

"The testimony of the defendant tended to show that the accident at Sny 
Magill was not caused by the defective condition of the roadbed, or by reason 
of insufficient power in the locomotive used in the hauling of plaintiff's cars, 
but was caused by the breaking of an "axle under one of plaintiff's cars; and 
that the accident to the switch at Richland Center, and the delay there, was 
not caused by any neglect or misconduct of the defendant or its servants. At 
the close of the evidence, the defendant requested the court to give certain 
written charges to the jury, instructing them that the defendant was not a 
common carrier, or subject to the liabilities of a common carrier, in accept- 
ing and transporting plaintiff's train of cars, and the property therein con- 
tained; that the defendant was therefore not restrained or controlled by rules 
applicable to contracts made by common carriers In the transaction of their 
ordinary business; and that the agreement releasing and discharging the de- 
fendant from any and all liability for claims and damages, of whatsoever 
nature, must control the rights of the parties, and should be enforced in favor 
of the defendant The court refused all these requests, to which rulings ex- 
ceptions were duly taken. The court, in substance, Instructed the jury that 
the clause of the special contract exonerating defendant from all responsibil- 
ity for loss or damage to plaintiff's property from any cause whatever was 
contrary to public policy, and void, in so far as It covered loss or damage oc- 
casioned by the gross negligence of the defendant or its servants, but was 
valid in all other respects; that if the jury found from the evidence that the 
defendant was guilty of gross negligence in not furnishing sufficient motive 
power and in not keeping its roadbed in proper condition, and that the dam- 
age to plaintiff was caused thereby, they should find for the plaintiff, not- 
withstanding the clause in the special contract exonerating defendant from 
liability. The jury thereupon brought in a general verdict for the plaintiff 
for $8,000, and the court, after overruling defendant's motion for a new trial, 
entered judgment on the verdict, and from that judgment the plaintiff in error, 
the defendant below, prosecutes this writ of error." 

Edwin Walker and J. Ralph Dickinson, for plaintiff in error. 
William H. Barnum, for defendant in error. 

Before WOODS and JENKINS, Circuit Judges, and BUNN, Dis- 
trict Judge. 

BUNN, District Judge (after stating the facts). Proper assign- 
ments of error having been made by plaintiff in error, the main 
question in this court, as it was below, is whether the railroad 
company, in carrying the plaintiffs circus people, animals, and 
outfit, under the special contract in evidence, assumed the relation 
of a common carrier for hire. If it did, then the verdict must 
stand. If it did not, then the contract itself was a good defense to 
the action; and the whole case seems to depend upon this question. 
The court is of opinion that the railrosid company had a right to 
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make the contract with the defepdant in error; that the contract 
was not against public policy, but was valid and binding upon the 
parties who made it, according to its terms and conditions. The 
railroad company is charged in the declaration as a common carrier 
of the persons and property named in the contract, but the contract 
itself is wholly ignored, and the declaration framed as though no 
contract had ever been made. If the plaintiff had the right thus 
to disregard the contract, and sue the railroad company as a com- 
mon carrier, the recovery must stand, because in that case the com- 
pany would be liable for any defect in its roadbed which common, 
or even extraordinary, prudence and foresight could remedy. It 
would also be liable for the negligence of its own employes, and 
for any insufficiency in the engine or engines employed to move 
the plaintiffs cars, which ordinary prudence and foresight may have 
remedied. But if the company, in carrying the plaintiff's property 
under the contract and in the circumstances in which the under- 
taking was entered into, was not acting as a common carrier of 
the plaintiff's goods, but in the capacity of an ordinary private 
carrier for hire, then the company had the right to make the con- 
tract, and both parties will be bound by its terms. 

That the company, in carrying the goods under the contract, was 
a private, and not a common or public, carrier, is the conclusion 
which the court has reached. There was no evidence offered that 
the railroad company had ever carried similar goods for Wallace 
before in his own private cars, or that it had ever carried or held 
itself out to carry goods in that manner for others, and there is no 
presumption that railroad companies would do so. We know from 
common observation that they do not hold themselves out as com- 
mon carriers of wild and domestic animals to be transported in 
the private cars of the owners, and loaded in a manner agreeable 
to the owners; persons, animals, horses, and other property being 
carried upon the same train, which is operated at irregular times 
and seasons, at the convenience of the owners of such cars. They 
ordinarily operate their freight trains and passenger trains sepa- 
rately, and upon time schedules, prepared in advance by experts 
for the company, and with a view to reduce the danger of acci- 
dent to a minimum. Here was a special contract in writing, wholly 
different from the ordinary bill of lading, providing for the hauling 
of a special train of cars, belonging wholly to the defendant in error, 
to be loaded as he pleased with persons, wild animals, domestic 
animals, and other property, and to be run on special time, the 
hours of departure to depend upon the time when the plaintiff 
should have his cars loaded and ready to start Wallace was to 
be wholly responsible for the loading and the unloading as well as 
for the care of the property while in transit, the only duty of the 
railroad company being to haul the cars. Another significant pro- 
vision of the contract is that the property was to be carried at 
greatly reduced rates, in consideration of which the plaintiff was 
to assume all the risk of accidents, releasing the company there- 
from. If this provision of the contract, as no doubt it was, was 
binding upon the railroad company, why not upon the plaintiff T 



Digitized by 



Google 



CHICAGO, M. & ST. P. B. CO. V. WALLACE. 511 

The obligation was mutual. Why could not the railroad company 
say: "You wish your property carried in your own private cars, 
which is contrary to our usual rules and regulations, and at greatly 
reduced rates. You wish your entire circus troupe, horses, an- 
imals, and all the paraphernalia and accompaniments of a circus, 
carried for less money than at our rates as common carriers it 
would cost you to have the persons alone of your company trans- 
ported, and you desire that they be carried at special times, also 
contrary to our rules as common carriers, and which materially in- 
creases risks in our business. Now, here are our roadbed and our 
engines. They have answered our own purposes of transportation 
fairly well. If you wish to take upon yourself all risk of damage 
by accident, we will accept your proposition, and carry at the rates 
proposed." There is nothing unlawful in this, unless we assume 
that the railroad company cannot carry property or persons at all, 
except as common carriers, which is against all rule and precedent. 
No common carriers undertake to carry every species of property, 
in respect to which they have not held themselves out as common 
carriers. They may contract as private carriers, and in that case 
they may make any reasonable contract. The railroad company 
as a common carrier could not enter into such a contract as this, 
because it cannot as a common carrier limit the liability imposed 
upon it from considerations of public policy. But the case is dif- 
ferent in respect to property of which it is not a common carrier. 
If any authority were needed upon so plain a proposition it is not 
difficult to find. In Hutchinson on Carriers (2d Ed.; § 44) it is 
stated: 

"A common carrier may, however, undoubtedly become a private carrier 
or a bailee for hire, when, as a matter of accommodation or special engage- 
ment, he undertakes to carry something wnich it Is not his business to carry. 
The relation in such a case is changed from that of a common carrier to that 
of a private carrier, and, where this is the effect of a special arrangement, a 
carrier is not liable as a common carrier, and cannot be proceeded against as 
such." 

Again, at section 73, it is stated: 

"And, even as to such carriers as are prima facie public or common car- 
riers, it may be shown that In the particular instance, or under the circum- 
stances of the case, they did not undertake to transport, and are not liable as 
common carriers." 

Again, at section 56a, par- '2, it is stated: 

"In the second place, In order to charge one as a common carrier of goods, 
the goods in question must be of the kind to- which his business is confined. 
No carrier undertakes to carry aU kinds of goods, but only such as are of the 
description which he professes to carry. A common carrier is therefore not 
liable as such, where, by special agreement, as a matter of accommodation, 
merely, he undertakes to carry a class of goods which it Is not his business 
to carry." 

Again, at section 56b. it is stated: 

"Common carriers of goods do not undertake to carry by any or all means, 
but only by those means and methods, and over the route, to which their 
business is confined. • * • And even if a carrier should, in a particular 
instance, undertake, by a special contract, to carry goods by unusual and ex- 
ceptional methods or routes, his liability would be based on his contract, and 
not on the ordinary rules governing common carriers." 



Digitized by 



Google 



512 FEDERAL REPORTER, VOL 66. 

In the case of Railroad Co. v. Lockwood, 17 Wall. 357, at page 
377, the court say: 

"A common carrier may undoubtedly become a private carrier, or bailee for 
hire, when, as a matter of accommodation or special engagement, he under- 
takes to carry something which it is not his business to carry." 

There are also two recently decided cases, one before the supreme 
court of Michigan and the other before the supreme judicial court 
of Massachusetts, where a question almost identical with the one 
at bar was adjudged in the same way. Coup v. Railway Co., 56 
Mich. 111, 22 N. W. 215; Robertson v. Railroad Co., 156 Mass. 525, 
31 N. E. 650. 

The declaration charges the defendant specially as a common 
carrier. The court held it was not a common carrier in respect 
to the property which it undertook to carry under the contract, 
but nevertheless instructed the jury that: 

"The contract made it the duty of the defendant to furnish reasonable safe 
and sufficient motive power to haul the cars of the plaintiff over the specified 
portion of its road, and the defendant will be liable if it failed, while attempt- 
ing to perform its contract, to furnish such character of engine or motive 
power, and damage resulted therefrom to the plaintiff's property or business. 
And under such contract defendant was bound to have a reasonable safe 
roadbed, over which the cars and property of the plaintiff could be transport- 
ed. If Its roadbed was not in a reasonably safe condition, but was out of re- 
pair, so as to be unsafe and dangerous, and the defendant knew this fact, 
or by reasonable diligence could have known it, and the derailment of plain- 
tiff's cars, and injury and damages to his property, was occasioned by such 
insufficient and insecure track and roadbed, then the defendant would be lia- 
ble for such injury and damage." 

— Thus allowing a recovery upon a cause of action nowhere hinted 
at in the plaintiff's declaration. The plaintiff, if he recover, should 
recover according to his declaration. Kimball v. Railroad Co., 26 
Vt. 24?; White v. Railway Co., 2 C. B. (N. S.) 7. 

But, independent of this principle, we cto not think there is any 
middle ground upon which to rest a recovery in this case. The 
railroad company was either liable as a common carrier as charged 
in the declaration, or it was not, and, if not, then the contract it 
made with Wallace, by which he assumed the risk of accident, was 
valid and binding. By the contract the defendant in error assumed 
all risk from accident, and for a proper consideration released and 
exonerated the railroad company from all damage occasioned there- 
by. He has got what he bargained for, or, if not, can sue upon his 
contract, but he must abide by its conditions. The judgment of 
the court below should be reversed, and the cause remanded, with 
instructions to the court below to award a new trial. 



RHODES v. UNITED STATES NAT. BANK. 

(Circuit Court of Appeals, Seventh Circuit. February 23. 1803.) 

No. 185. 

Practice— Review op Grnkral Finding— Rev. St. § 649. 

Where a case is submitted to the court without a jury, pursuant to Rev. 
St § 649, and a general finding only is made, such finding cannot be re- 
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viewed by the appellate court, though an exception to it la taken, and the 
evidence is presented by bill of exceptions. 
2. Corporations— Liability of Stockholders— Kansas Statute— Suit in An- 
other State. 

The constitution of Kansas provides that "dues from corporations shall 
be secured by individual liability of the stockholders." Gen. St Kan. 18HS, 
a 23, | 32, provides that, if an execution has been issued against the prop- 
erty of a corporation, and no property is found on which to levy it, then, 
after motion in the court rendering the judgment, and notice, an execution 
may be levied on the property of the stockholders, "or the plaintiff in the 
execution may proceed by action to charge the stockholders with the 
amount of his Judgment." The courts of Kansas hold that the statute 
creates a several liability in each stockholder, in the nature of a guaranty. 
Edd y that an action may be maintained to enforce such liability in a court 
of the United States sitting in another state. 

In Error to the Circuit Court of the United States for the North- 
ern Division of the Northern District of Illinois. 

Anson B. Jenks, for plaintiff in error. 
E. A. Otis, for defendant in error. 

Before WOODS and JENKINS, Circuit Judges, and BUNN, Dis- 
trict Judge. 

BUNN, District Judge. This is an action of assumpsit, brought 
by the United States National Bank, a Kansas corporation, against 
J. Foster Rhodes, a citizen of Illinois, to enforce a stock liability 
under the constitution and laws of Kansas upon stockholders of 
insolvent corporations created under the laws of that state. The 
declaration charges that a corporation known as the United States 
Building Company was incorporated on the 21st of December, 1886, 
under and pursuant to the provisions of chapter 23 of the General 
Statutes of the state of Kansas, of 1868, and which afterwards became 
indebted to the defendant in error (the plaintiff below) in the sum of 
|22,000, on which a judgment was recovered in the state court for the 
proper district in Kansas on December 9, 1S90; that execution was is- 
sued upon said judgment, and returned unsatisfied; that Rhodes was 
a stockholder in the building company to the extent of 75 shares, 
of the par value of $ 100 each, amounting in all to ?7,500; that the 
building company is insolvent, and has no property or means of 
paying its debts, except the stock liability of its stockholders; and 
claims judgment for the amount of $7,500. The declaration also 
contains the usual common counts in assumpsit The defendant 
pleaded the general issue, and also specially that the plaintiff was 
itself a stockholder in the building company, and liable with the 
other stockholders for its debts; and that he, the defendant, was 
not a stockholder, and so not responsible for its debts. There was 
a general replication put in to the several pleas, a jury trial waived, 
the cause tried by the court, and a general finding of facts upon all 
the issues in the case, and a judgment for the plaintiff for the 
amount claimed. A general exception only was taken to the find- 
ing of the court. There was no special finding, and no request to 
find specially upon the facts, and no exception taken by the defend- 
ant that no special finding was made. There was a bill of excep- 
v.66F.no.4— 33 
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tions signed in the case and made a part of the record containing 
the evidence, but it is clear that this court cannot review the facts, 
but must take the finding of facts made by the court, general as it 
is, for the facts upon which to apply the law. The court has, 
moreover, had some difficulty in reaching the main question of law 
argued by counsel and relied upon by the plaintiff in error as to 
the liability of the defendant in an action at law brought outside 
the limits of the state of Kansas under the constitution and laws 
of that state, relating to the subject of the personal liability of stock- 
holders in such a case, because of the state of the record as before 
set forth, the exceptions taken on trial, and the assignments of 
error not being properly framed for the purpose. Without looking 
into the evidence, it is difficult to see how the court can say that 
the judgment is based upon any particular count or cause of action 
in the declaration, upon the first count setting forth defendant's 
liability as a stockholder, or upon one or other of the common 
counts. The finding is general, and covers all the issues in the 
case. A finding by the court takes the place of a verdict of a jury, 
and a general exception to such finding is of no more avail than a 
general exception to a verdict See Rev. St. § 649, which provides 
that: 

"Issues of fact in civil cases in any circuit court may be tried and determined 
by the court without the intervention of a Jury: * • * The finding of the 
court upon the facts, which may be either general or special, shall have the 
same effect as the verdict of a Jury." 

And section 700 provides that: 

"When an issue of fact in any civil cause in a circuit court is tried and de- 
termined by the court without the intervention of a Jury, according to section 
649, the rulings of the court in the progress of the trial of the cause, if ex- 
cepted to at the time, and duly presented by a bill of exceptions, may be re- 
viewed by the supreme court upon a writ of error or upon appeal; and when 
the finding is special, the review may extend to the determination of the suffi- 
ciency of the facts found to support the Judgment" 

This statute was first given a construction by the supreme court 
in Norris.v. Jackson, 9 Wall. 125, where the court in an opinion by 
Mr. Justice Miller say: 

"The first thing to be observed in the enactment made by the fourth section 
of the act of the 3d of March, 1805, allowing parties to submit issues of. fact 
in civil cases to be tried and determined by the court, is that it provides for 
two kinds of findings in regard to the facts, to wit, general and special. This 
is in perfect analogy to the findings by a Jury, for which the court is in such 
cases substituted by the consent of the parties. In other words, the court 
finds a general verdict on all the issues for plaintiff or defendant, or it finds a 
special verdict This special finding has often been considered and described 
by this court It is not a mere report of the evidence, but a statement of the 
ultimate facts on which the law of the case must determine the rights of the 
parties; a finding of the propositions of fact which the evidence establishes, 
and not the evidence on which those ultimate facts are supposed to rest. The 
next thing to be observed is that, whether the finding be general or special, it 
shall have the same effect as the verdict of a Jury; that is to say, it is con- 
clusive as to the facts so found. In the case of a general verdict, which in- 
cludes, or may include, as it generally does, mixed questions of law and fact, 
it concludes both, except so far as they may be saved by some exception which 
the party has taken to the ruling of the court on the law. In the case of a 
special verdict, the question is presented as it would be if tried by a Jury, 
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whether the facts thus found require a Judgment for plaintiff or defendant ; 
and, this being matter of law, the ruling of the court on it can be reviewed in 
this court on that record. If there were such special verdict here, we could 
examine its sufficiency to sustain the judgment; but there is none. The bill of 
exceptions, while professing to detail all the evidence, is no special finding of 
facts., The Judgment of the court, then, must be affirmed, unless the bill of 
exceptions presents some erroneous ruling of the court in the progress of the 
trial" 

This construction has always been adhered to in subsequent cases 
in the same court Miller v. Insurance Co., 12 Wall. 285 ; Dirst v. 
Morris, 14 Wall. 484; Insurance Co. v. Folsom, 18 Wall. 237; Cooper 
v. Omohundro, 19 Wall, 65; British Queen Min. Co. v. Baker Silver 
Min. Co., 139 U. S. 222, 11 Sup. Ct. 523. 

In Miller v. Insurance Co. the court say: 

4I The finding of the court, if general, cannot be reviewed in this court by 
bill of exceptions or in any other manner." 

In Insurance Co. v. Folsom, 18 Wall. 237, the court say: 
"Where the finding is general, the parties are concluded by tne determina- 
tion of the court, except in cases where exceptions are taken to the rulings of 
the court in the progress of the trial. • * • When a case is tried by 
the court without a jury, the bill of exceptions brings up nothing for revision 
except what it would have done had there been a jury trial." 

In Cooper v. Omohundro, the court reaffirm the former rulings, 
and say: 

"When issues of fact are submitted to the circuit court, and the finding is 
general, nothing is open to review, . * * * except the rulings of the circuit 
court in the progress of the trial, and the phrase 'rulings of the court in the 
progress of the trial,' does not include the general finding of the circuit court, 
nor the conclusions of the circuit court embodied in such general findings." 

In Martinton v. Fairbanks, 5 Sup. Ct 321, the cases are reviewed, 
and the same doctrine again asserted. The court say: 

( The proposition that the general finding of the court in this case is open to 
review is in direct opposition to the rulings of the court in the cases cited. 
The plaintiff in error seeks to make the question whether the evidence set out 
in the bill of exceptions justified the finding by the court for the plaintiff of 
the issue of fact raised by the pleadings. This is, in defiance of the decision 
of this court that it cannot be done, an attempt upon a general finding to 
bring up the whole testimony for review by a bill of exceptions. The theory 
of the plaintiff in error seems to be that the general finding in this case, like 
a general verdict, includes questions of both law and fact, and that, by ex- 
cepting to the general finding, he excepts to such conclusions of law as the 
general finding implies. But section 649, Rev. St., provides that the finding 
of the court, whether general or special, shall have the same effect as the 
verdict of a Jury. The general verdict of a jury concludes mixed questions 
of law and fact, except so far as they may be saved by some exception which 
the party has taken to the ruling of the court upon a question of law. * * • 
But the plaintiff in error has taken no such exception. By excepting to the 
general finding of the court it is in the same position as if it had submitted 
its case to the jury, and, without any exceptions taken during the course of 
the trial, had, upon a return of the general verdict for the plaintiff, embodied 
in a bill of exceptions all the evidence, and then excepted to the verdict be- 
cause the evidence did not support it." 

We have on several occasions followed these rulings of the su- 
preme court, and declared the like doctrine. Jenks' Adm'r v. 
Stapp, 9 U. S. App. 34, 3 C. C. A. 244, 52 Fed. 641; Farwell v. Rturges, 
9 U. S. App. 405, 6 C. C. A. 118, 56 Fed. 782; Skinner v. Frwiklin 
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Co., 9 U. Si App, 676, 6 C. 0. A. 118, 56 Fed. 783. The situation of 
the plaintiff in error in the case now before the court is accurately 
described by the above language of the supreme court He has 
embodied the evidence to support the allegations of his pleas in a 
bill of exceptions, and excepts to the finding of the court be- 
cause the evidence does not support such finding. The court, by 
the general finding, for instance, has found that the plaintiff in error 
(defendant below) was the owner of stock in the United States 
Building Company, as is alleged in the declaration, and that the 
plaintiff bank was not the owner of stock in that company. This 
the plaintiff in error seeks to dispute, but the question is foreclosed 
by the finding. The plaintiff is in almost, if not quite, as bad a 
situation in regard to the conclusion of law implied in the finding 
to the effect that upon the facts alleged in the declaration, and 
found by the court, there was a personal liability at law on the part 
of the defendant to the plaintiff on account of his ownership of 
stock in the insolvent corporation, which might be enforced by 
action in the United States circuit court sitting in Illinois, there 
being no exception or assignment of error upon which the question 
properly arises. But, as this question, by common consent, has 
b^en argued by counsel, and submitted to the judgment of this 
court, the court having jurisdiction of the case, we shall not decline 
to consider it. It is not a difficult question under the authorities. 
The constitution of Kansas provides that: 

"Dues from corporations shall be secured by individual liability of the stock- 
holders to an additional amount equal to the stock owned by each stockholder, 
and such other means as shall be provided by law; but such individual lia- 
bilities shall not apply to railway corporations nor corporations for religious 
or charitable purposes." 

Pursuant to this constitutional provision, the legislature, by sec- 
tion 32 of chapter 23 of the General Statutes of the state of Kansas 
of 18G8, provided as follows: 

"If any execution shall have been issued against the property or effects of 
a corporation, except a railway or religious or charitable corporation, and 
there can be found no property whereon to levy such execution, then execu- 
tion may be issued against any of the shareholders to an extent equal in 
amount to the amount of stock by him, or her owned, together with any 
amount unpaid thereon; but no execution shall issue against any stockholder, 
except upon an order of the court in which such action, suit or other pro- 
ceeding shall have been brought or instituted, made upon motion In open 
court, after reasonable notice In writing to the person or persons sought to 
be charged, and upon such motion such court may order execution to issue 
accordingly ; or the plaintiff In the execution may proceed by action to charge 
the stockholders with the amount of his judgment." 

There have been several decisions by the supreme court in Kansas 
giving construction to these provisions, which are binding upon this 
court It is contended by the plaintiff in error that they create no 
liability whatever, but that the statute merely provides a remedy, 
which cannot be enforced outside of that state, or, if there be any 
liability, it can only be enforced in equity. This contention cannot 
be maintained if regard is to be paid either to the decisions of the 
supreme court of Kansas, or to the ruling of the United States 
Bupreme court under similar enactments of other states. The 
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effect of the decisions in Kansas is that the statute creates and 
enforces a personal liability upon every stockholder to an amount 
equal to the amount of stock owned by him, that such liability is 
several and not joint, that it exists in favor of each creditor of the 
corporation severally against each shareholder, and that the obliga- 
tion ip by contract in the nature of a guaranty, and may be enforced 
by action in any tribunal where proper service can be had. The 
matter came before the court in Hentig v. James, 22 Kan. 326. In 
that case the court say: 

"Under this statute the judgment creditor of the corporation has two modes 
of procedure against a stockholder upon the return of his execution against 
'the corporation nulla bona. He may obtain by motion, after reasonable no- 
tice, the issuance of an execution from the court in which the action is brought 
against the stockholder; or he may proceed by action to charge the stock- 
holders with the amount of his judgment. The former is a summary pro- 
ceeding; the latter is a more formal one." 

The court, on page 329, use the following language: 
"The concluding provision of said section 32 plainly prescribes that If the 
creditor wishes to make the stockholder a judgment debtor with all that term 
Implies, he may proceed by action, and charge the stockholder with the amount 
of his judgment against the corporation." • 

Afterwards, in Howell v. Manglesdorf, 33 Kan. 194, 5 Pac. 759, 
after quoting the above statutory provision, the court say: 

"It will be observed that two remedies for enforcing the individual liability 
of stockholders are prescribed in the statute above quoted. In the one case 
the judgment creditor of an insolvent corporation may proceed by a summary 
action on a motion in the court where the judgment was rendered against the 
corporation; in the other by an ordinary action, to be instituted wherever 
personal jurisdiction of the. stockholders can be acquired. Before the sum- 
mary proceeding by motion can be maintained, notice to the stockholder must 
be given, in order that he may appear, and make such defense as can be made, 
and as is necessary to protect his interest • • • His liability to the creditors 
of the corporation is in the nature of a guaranty. The action or proceeding to 
enforce tlie same does not accrue until the execution upon the judgment 
against the principal is returned unsatisfied. We think that the proceeding 
against the stockholder, whatever remedy may be employed, is an independent 
one." • 

And in Abbey v. Dry Goods Co., 44 Kan. 415, 24 Pac. 426, the court 
hold that "the liability of stockholders to the creditors of a corpora- 
tion is several, and not joint, and each must be sued separately," 
and that judgment against several shareholders in one proceeding 
must be reversed. In this case the court further say: 

"The nature of this liability is peculiar. It seems to have been created for 
the exclusive benefit of corporate creditors. The liability rests upon the stock- 
holders of a corporation to respond to the creditors for an amount equal to 
the amount of stock held by each, and it has been hold that an action to en- 
force this liability can only be maintained by the creditors themselves in their 
own right and for their own benefit. Cook, Stock & S. par. 216." 

And in Howell v. Manglesdorf, above quoted, which was a pro- 
ceeding for a summary remedy under the statute without action 
brought, the court say, on page 199, 33 Kan., and page 759, 5 Pac. : 

"This ruling does not deprive a creditor of an insolvent corporation of a 
remedy against the stockholder residing In another state and upon whom 
service can not be obtained here. While the liability is statutory, it is one 
which arises upon the contract of subscription to the capital stock of the cor- 
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poration, and an action to enforce the same is transitory, and may be brought 
in any court of general jurisdiction in the state where personal service can 
be made upon the stockholder. Flash v. Conn, 109 U. S. 371, 3 Sup. Ct 263; 
Dennick v. Railroad Co., 103 U. S. 11; HcDonough v. Phelps, 15 How. Pr. 
372; Seymour v. Sturgess, 26 N. Y. 134." 

As this is a question of the proper construction to be given to a 
constitutional and statutory provision of a state, the decisions of 
the highest court of that state are binding upon this court. Fair- 
field v. County of Gallatin, 100 U. S. 47. But, if still higher author- 
ity were necessary, it will not be found wanting. A similar statute 
of the state of New York was before the United States supreme 
court in Flash v. Conn, 109 U. S. 371, 3 Sup. Ct 263, in a suit brought 
against a stockholder of a New York corporation in the United 
States circuit court for the Northern district of Florida, where the 
supreme court held that: 

"The liability created by a provision in a general act of the state of New 
York for the formation of corporations, that all the stockholders of every com- 
pany incorporated under it shall be severally individually liable to creditors 
of the company until the whole amount of the capital stock shall be paid in 
and certified, is a contract, and not a penalty; and can be enforced by an ac- 
tion sounding in contract against a stockholder found in another state." 

It was declared also that, tlie courts of New York having held that a 
liability of a stockholder to creditors arising under one of its general 
statutes for forming corporations was a contract, when the attempt 
was made to enforce it in New York, the supreme court would 
follow that interpretation in a suit to enforce such a liability in an- 
other state, and that the liability may be enforced by action at law, 
without resort to a court of equity. This case is an authority upon 
the case at bar, and answers all the contentions made upon the 
question of liability except such as are founded upon the evidence, 
which this court cannot review. A case similar to the one at bar 
arose and was heard on demurrer by the United States circuit court 
for the Southern district of California in 1893, under the same pro- 
visions of the Kansas statute and constitution, and the same ruling 
was made, the court following the decisions of the supreme court of 
Kansas. Bank of North America v. Rindge, 57 Fed. 279. . 

The judgment of the circuit court is affirmed. 



UNITED STATES NAT. BANK OF NEW YORK v. FIRST NAT. BANK OF 

LITTLE ROCK et al. 

(Circuit Court of Appeals, Eighth Circuit January 28, 1895.) 

No. 507. 

Appeal— Motion for Rehearing — Facts not Considered—Mistake op Coun- 
sel. 

In Error to the Circuit Court of the United States for the East- 
ern District of Arkansas. 

This was an action by the United States National Bank of New 
York against the First National Bank of Little Rock, Ark., and 
S. R. Cockrill, its receiver, upon five notes indorsed by the Little 
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Bock Bank. At the trial a verdict was directed for the defend- 
ants- On writ of error sued out by plaintiff, the judgment entered 
by the circuit court was reversed, and the case remanded, with 
directions to award a new trial. 64 Fed. 985. Defendants move 
for a rehearing. 

William C. Batcliffe, for plaintiff in error. 
Sterling B. Cockrill, for defendants in error. 

Before CALDWELL, SANTBOBN, and THAYEB, Circuit Judges. 

PEB CXJBIAM. A motion for a rehearing has been filed in this 
case. In support of the motion it is urged that the defendants in 
error asked an instruction in the nature of a demurrer to the 
testimony, which raised the question of the adequacy of the proof 
offered to fix the liability of the defendant bank as an indorser, 
and that this court in its decision overlooked the fact that such an 
instruction had been asked, and therefore erred in holding that 
the defendant bank waived or abandoned the defense of a want 
of proper demand and notice. It is only necessary to say that 
counsel are themselves mistaken in supposing that the record 
lodged in this court shows that such an instruction was asked. 
The record shows that at the conclusion of all of the evidence the 
plaintiff in error asked 10 instructions, all of which were refused, 
and that "the court, of its own motion," gave the instruction which 
is quoted in full in the opinion. 64 Fed. 985. It nowhere appears 
in the record that the defendant bank asked any instructions, or 
that it attempted, by instructions or otherwise, to avail itself of the 
defense that a proper demand was not made upon the makers of 
the several notes in suit to fix its liability as an indorser. That 
is a defense we think, that was neither considered nor determined 
by the trial court We must adhere, therefore, to the conclusion 
announced in the opinion that the supposed defect in the proceed- 
ings taken to fix the liability of the defendant bank as an in- 
dorser is, upon the record- now before us, insufficient to support 
the judgment. 

The other points urged in support of the motion for a rehearing 
were sufficiently considered in the opinion now on file, and we find 
nothing in the argument of counsel that is adequate to alter the 
views heretofore expressed. 



GULP, O. & S. P. RY. CO. v. CURB et al 

(Circuit Court of Appeals, Eighth Circuit January 7, 1895.) 

No. 425. 

Pbaotice— Remarks of -Counsel in Arguing to Jury— New Trial. 

A new trial will not be granted on the ground of improper argument to 
the jury because plaintiff's counsel, in an action against a railroad com- 
pany for personal injuries, said to the jury: "J. tells you that this woman 
Is suffering from common female troubles. If J. believes this, why did he 
not have Dr. R examine this woman?"— though the defendant had no 
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right to require the plaintiff to submit to an examination; nor because 
such counsel stated in his argument that the defendant's counsel had out- 
raged decency, and purposely humiliated the plaintiff and her husband by 
inquiring into their marital relations, especially when the cross-examina- 
tion of the plaintiff has been carried beyond the bounds of propriety, if 
not of decency. 

In Error to the United States Court in the Indian Territory. 

J. W. Terry, P. L. Soper, and O. L. Jackson filed brief for plaintiff 
in error. 

. Before CALDWELL, SANBORN, and THAYER, Circuit Judges. 

CALDWELL, Circuit Judge. This action was commenced in the 
United States court in the Indian Territory by W. R Curb and 
Rosella Curb, husband and wife, against the Gulf, Colorado & Santa 
¥6 Railway Company, to recover damages for a personal injury re- 
ceived by Mrs. Curb while a passenger on one of the defendant's 
trains. The plaintiff recovered a judgment below, and the defend- 
ant sued out this writ of error. But two errors are assigned, 
and they both relate to remarks of plaintiff's counsel in addressing 
the jury. In the course of his argument, plaintiff's counsel said 
to the jury: "Cliff Jackson tells you that this woman is suffering 
from common female troubles. If Cliff Jackson believes this, why 
did he not have Dr. Booth and Dr. Bogie examine this woman?" 
Exception was taken to this remark, and the court asked to in- 
form the jury that they should not consider it, because the de- 
fendant had no right to require the plaintiff to submit to an exami- 
nation at the hands of its physicians. To this request the court re- 
plied that it was legitimate argument in answer to the argument of 
the defendant's counsel, but could not be considered as evidence. 
The other remark to which exception is taken is thus stated in the 
bill of exceptions: "Counsel for plaintiff, Mr. Cruce, in his closing 
argument, stated that, not only had this railroad company injured 
Mrs. Curb, but that their attorney had outraged decency, and pur- 
posely humiliated this woman and her husband before the jury by 
inquiring into their personal and marital relations." Defendant's 
counsel objected to this remark, which objection was by the court 
overruled. In reference to the last exception, we remark that the 
cross-examination of Mrs. Curb was carried much further than was 
necessary to a full elucidation of the facts about which she was ex- 
amined, and, in our opinion, beyond the bounds of propriety, if 
not of decency, and merited the criticism passed upon it by plain- 
tiff's counsel. 

In recent years the reversal of cases for supposed improper re- 
marks of counsel has sometimes been carried to very extravagant 
lengths. The grounds upon which such rulings are supported are: 
First that it is the duty of the court, by such discipline, to compel 
lawyers to conform to a high and elevated standard in the advocacy 
of their clients' causes; and, second, that juries are composed of ig- 
norant and credulous men, who will believe every false, fallacious, or 
extravagant statement of counsel, unless they are admonished by 
the court not to do so. An elevated standard of advocacy on the 
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part of the bar is certainly desirable, but, if any one is to be pun- 
ished for falling below the ideal standard, it should be the lawyer, 
and not his client By the time the questionable arts of the ad- 
vocate, which are practiced to persuade and delude the judge as 
well as the jury, are eliminated from the profession, there will be 
little use for lawyers; the millennium will have come. The as- 
sumption of the courts that jurors are so weak, ignorant, and in- 
experienced as to fall an easy prey to the arts of the unscrupulous 
counsel is a grave error. They are as little liable to be played 
upon by false logic and misrepresentations of the evidence as the 
judge on the bench. There is no occasion "for ,a refining machine 
at their elbow" to sift the false from the true in the evidence, or 
to detect chicanery, falsehood, or fallacy in the argument of counsel. 
The jurors are quite as able to protect themselves from such in- 
fluences on the facts of the case as the court is on the law, and 
every ruling which proceeds upon the idea that juries are destitute 
of common sense, unacquainted with the affairs of the world, and 
ignorant of the arts and methods of lawyers, is unsupported by 
fact or experience. A trial has relation to a dispute between the 
parties to the suit, growing out of their acts or contracts. It com- 
monly concerns the ordinary affairs of life. It should not, therefore, 
be a mysterious or refined proceeding. It ought to be a very 
practical thing, and within the comprehension of men possessed of 
common sense and practical knowledge of the affairs of life; and, 
when properly conducted, it is so. Whenever a trial is conducted 
on any other theory, there is apt to be a miscarriage of justice. A 
verdict ought not to be set aside because the winning party did 
not have an ideal lawyer to argue his cause, or on the false as- 
sumption that the jury was destitute of common sense, and had 
such slight knowledge of the methods of lawyers as to fall an 
easy prey to their fallacious or false suggestions. But, however 
this may be, the trial judge, who hears and sees all that occurs at the 
trial, is in a much better position than the appellate court to 
determine whether he should interfere because of alleged im- 
proper acts or remarks of counsel. It is a matter relating to the 
decent and orderly conduct of the trial, and as such within the 
sound discretion of the trial court; and it is only when such dis- 
cretion has clearly been abused, to the prejudice of the complaining 
party, that the appellate court will interfere. Huckshold v. Rail- 
way Co., 90 Mo. 548, 2 S. W. 794. "It will not, in any case, be pre- 
sumed that the discretion over this subject, committed to the trial 
court, has been abused." Railroad Co. v. Myers, 11 C. C. A. 439, 
63 Fed. 793, 798. The judgment of the court below is affirmed. 



Digitized by 



Google 



622 FEDERAL REPORTER, VOL 66. 

LITTLE ROCK GRANITE CO. ▼. DALLAS COUNTY. 
(Circuit Court of Appeals, Fifth Circuit December 31, 1894.) 

No. 311. 

Evidence— Books of Account. 

For the purpose of proving the amount expended by a county in remedy- 
ing defects in material supplied to it by a contractor, the county intro- 
duced In evidence a ledger or time book, kept by one S., and purporting to 
show the time during which laborers worked and the sums paid them, 
supplemented by the evidence of one T. f the deputy clerk of the county 
court, to the effect that S. was in charge of the laborers, and it was his 
duty to keep such book; that S. was a careful bookkeeper, and kept cor- 
rect books; and that S. was living in another state. Held, that the admis- 
sion of the book, without the evidence of S. as to the correctness of the 
entries, was error. 

In Error to the Circuit Court of the United States for the North- 
ern District of Texas. 

This action was brought in the circuit court by the Little Rock Granite 
Company against Dallas county, in the state of Texas, to recover the balance 
of price of certain stone furnished by the granite company, and used by the 
county in the erection of a courthouse. The first amended original petition 
contains two counts, one to recover the balance of the contract price for cer- 
tain granite furnished under a contract originally entered into between the 
granite company and one R. L. James, which, after partial performance, on 
the insolvency of James, was assumed by Dallas county; and the other to 
recover the value of certain stone furnished Dallas county at its special in- 
stance and request. Dallas county answered— First, by a general denial; sec- 
ond, by pleading a contract between the county and R. L. James to furnish 
all the material and erect a courthouse, a contract between the granite com- 
pany and James to furnish all the granite for the building in accordance with 
plans and specifications, the partial compliance of the granite company with 
its contract with James, the abandonment by James of the contract to build 
the courthouse, and the assumption by the county of the contract between 
James and the granite company, with an understanding between the parties 
that at the time of the assumption there was only the sum of $22,000 due the 
granite company, which sum was to be credited with certain payments, where- 
by the county, in fact, assumed only the sum of $0,669.75, which amount the 
county averred it had overpaid to the extent of $1,280.05; third, that the 
granite furnished by the granite company was not properly cut, and to cut 
and finish the same the county paid the sum of $2,214.10, as per an itemized 
statement attached, and also the further sum of $624.12 for sharpening tools 
used by the stone cutters in finishing the granite; fourth, that under the con- 
tract between the granite company and James, which was assumed by the 
county, the granite company was required to furnish certain archivolts, which 
said company failed and refused to furnish, and for which the county was 
compelled to and did expend the sum of $5,000; and, fifth, that by reason of 
the neglect and refusal of the granite company to furnish the archivolts, 
which neglect and refusal continued for more than 100 days thereafter, the 
granite company, under and by virtue of its contract with said James and 
assumed by Dallas county, had forfeited, and was obligated to pay, to the de- 
fendant county the sum of $50 per day, amounting to the sum of $5,000. For 
all of the sums, to wit: Overpayment, $1,280.05; cost of sharpening tools, 
$624.12; cost of cutting granite, $2,614.10; failure to furnish archivolts, $5,- 
000; and forfeiture for delay, $5,000,— Dallas county prayed judgment in re- 
convention. 

The trial of the case resulted in a verdict in favor of the county for $281.42, 
from which judgment the granite company prosecutes this writ of error, as- 
signing errors as follows: "First The court erred in refusing the first special 
instruction requested by the plaintiff, for the reason that said instruction was 
demanded by the testimony in the case. Second. The court erred in refusing 
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the second special instruction requested by plaintiff, because said instruction 
was pertinent to the issues presented by the pleading and the proof. Third. 
The court erred in refusing the third special instruction requested by the 
plaintiff, because the proof showed that lie memorandum mentioned in said 
special instruction was delivered to the Little Rock Granite Company as em- 
bracing all of fc the granite which it was to cut under the contract, and said 
contract should have been construed in connection with said memorandum. 
Fourth. The court erred in not submitting to the Jury the plaintiff's right to 
recover upon a quantum meruit, as stated in its petition. Fifth. The court 
erred in instructing the jury that, under the contract, the plaintiff was re- 
quired to furnish the archivolts. The testimony shows that the word 'arch- 
ivolt* Is not in either of the contracts made between James and the Little 
Rock Granite Company, or between James and Dallas county, and that there 
is nothing on the blue prints or specifications Indicating that the archivolts 
are even to be made of stone. Sixth. The court erred in admitting in evi- 
dence a book purporting to be a ledger, and kept by one Tap Scott, to estab- 
lish and prove the amount of money paid for sharpening tools, because it was 
shown that Tap Scott was living, and that his testimony could be procured, 
and no offer was made to prove the correctness of the account mentioned in 
said book otherwise than the book, as shown by the eleventh paragraph of the 
bill of exceptions. Seventh. The court erred in admitting in evidence the 
time book kept by Tap Scott to prove the amount paid for cutting granite 
between August 24, 1891, and September 26, 1892, for the reasons stated in 
the sixth assignment of error, and as fully shown in the twelfth paragraph of 
the bill of exceptions." 

M. L. Crawford, for plaintiff in error. 
A. T. Watts, for defendant in error. 

Before PARDEE and McCORMICK, Circuit Judges, and BRUCE, 
District Judge. 

PARDEE, Circuit Judge (after stating the facts as above). The 
first to fifth assignments of error, inclusive, refer to the refusal of 
the court to charge the jury as requested by the plaintiff in error, 
to the charge of the court as given to the jury, and to the failure 
of the court to submit to the jury the right of the plaintiff in error 
to recover upon a quantum meruit. We are unable to consider 
these assignments of error, .because the exceptions were not fully 
saved in the circuit court. The bill of exceptions shows that the 
plaintiff tendered three separate propositions to be given by the 
court to the jury, which the court refused to give; and that the 
court then charged the jury, the charge being set forth in full ; but 
the bill does not show that any exception was taken to the refusal 
of the court to charge as requested, or to the charge as given, or 
to any part thtereof. Phelps v. # Mayer, 15 How. 159. See, also, rule 
10 of this court, 47 Fed. vi. 

The Sixth and seventh assignments of error are to the effect that 
the court erred in admitting in evidence, over the objections of 
the plaintiff in error, the time book kept by one Tap Scott, to prove 
payments by the county to the extent of the amounts respectively 
claimed for the necessary sharpening of tools and for recutting 
stone. In relation to this ruling of the court the bill of exceptions 
recites: 

"The defendant, to maintain the issue on its part, offered testimony tending 
to prove that the granite cut and furnished by the plaintiff was not cut in a 
good and workmanlike manner, and that in order to fit the same the de- 
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fendant was compelled to have the same recut, and in this recutting and re- 
fittiDg the defendant expended the sum of $2,641. The defendant also offered 
testimony tending to prove that it expended the sum of $(524.12 in sharpening 
and repairing tools, which work was made necessary by the defective cutting 
of said granite. * * * And be it remembered that during the progress of 
the trial the defendant proved by J. E. Turner that he was the deputy clerk 
of the county court of Dallas county, and kept the minutes of the commis- 
sioners' court; that one Tap Scott was employed by the county court of 
Dallas county to keep the time of the men employed as laborers upon said 
courthouse; that the said Tap Scott was a careful bookkeeper, and kept cor- 
rect books of account; that the said Tap Scott was in New Orleans, in the 
state of Louisiana, and had been for over eighteen months; there haviug 
been no direct proof offered as to the amount of money expended in the sharp- 
ening of tools above referred to, and no proof from which the amount paid 
for such work could be inferred in evidence, a book in the handwriting of the 
said Tap Scott, which purported to be a ledger, showing that from February 
15, 1891, to August 15, 1892, the county judge paid for work, drills, anchor 
chains, and sharpening and grinding tools, made necessary in the cutting of 
the granite placed in said courthouse, the sum of $644.12. To the Introduction 
of this testimony the plaintiff objected: (1) Because it was not shown that 
the said Tap Scott was dead, but, on the contrary, it was shown that he was 
living, and that his testimony could be produced; (2) no effort was made to 
prove the correctness of said account by other evidence than the time book 
kept by said Tap Scott, and there was no other evidence as to the correct- 
ness of said account. But the court overruled said objections, and permitted 
the book to be read in evidence, to which the plaintiff excepted. And be it 
further remembered that, on the trial of the above-entitled cause, the defend- 
ant having proved by J. E. Turner that he was deputy clerk of the county 
court of Dallas county, and was charged with keeping the minutes of the 
commissioners* court; that one Tap Scott was in charge of the laborers em- 
ployed by Dallas county in working upon the courthouse for said court from 
August 23, 1891, to September 20, 1892: and that it was the duty of said 
Tap Scott to keep an account book showing the time during which each man 
labored and the rate at which he was paid per day, and the amount earned 
by him for the time labored; and it was further proved that said Tap Scott 
was a careful bookkeeper, and that Tap Scott was in New Orleans, and had 
been for more than eighteen months, It was shown that, in addition to the 
laborers employed in cutting granite for said courthouse, there were other 
laborers employed in laying brick, plastering, and various other kinds of work, 
more men being employed in the last-named vocation than there were em- 
ployed in cutting stone. It was further proved by Turner, deputy clerk as 
aforesaid, that from the time book kept by said Scott he picked out the names 
of the various parties employed in cutting stone, and from the names so 
selected from said time book the said Turner made up an account for cutting 
stone in favor of Dallas county, and against the said Little Rock Granite 
Company, for the sum of $2,614.10, for the time embraced between August 24, 
1891, and September 26. 1892. It was proved by the said Turner that the 
men thus employed had been paid by the county of Dallas the aggregate sum 
above stated; that the said Turner testified that he had no personal knowl- 
edge as to whether oc not said account was correct, although he knew some 
of the men', and knew that they were employed in cutting stone for said 
courthouse. Two of the men employed in cutting stone for said courthouse 
were introduced as witnesses. They testified that they were cutting stone 
for the first story of the courthouse, which was completed before Dallas coun- 
ty assumed the contract between James and the Little Rock Granite Com- 
pany. The two witnesses thus examined testified that all the work they did 
in cutting stone after the said county assumed ihe contract was to cut some 
finials, and it was shown that Orlopp, the supervising architect, ordered the 
flnials shipped in the rough or uncut Thereupon the defendant offered to 
read in evidence the time book of the said Tap Scott as evidence of the fact 
that the work had actually been performed by the man therein designated, 
to which the plaintiff objected: (1) Because It was not shown that Tap Scott 
was dead, or that his testimony could not be obtained. (2) It was not shown 
that Scott kept accurate books of account (3) It was not shown that the 
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men employed to do the work, and who actually did the work, were not 
accessible, and that their testimony could not be obtained. (4) Because no 
effort was made to prove the correctness of said account except by the books 
kept by the said Tap Scott as aforesaid. But the court overruled the objec- 
tions, and permitted the time book to be read in evidence, to which action and 
ruling of the court the plaintiff then and there excepted." 

On the showing made, we do not consider that the time book kept 
by Tap Scott was an official or public record, or a record in any wise 
importing verity, but, rather,, that the book stands on the same foot- 
ing as the account books of a merchant. In Chaffee v. U. S., 18 
Wall. 516-541, where the question was as to the admissibility of 
certificate books of certain collectors of tolls on the Miami Canal, 
the court, after declaring that the books were not public records, 
said: 

•Their admissibility must, therefore, be determined by the rule which gov- 
erns the admissibility of entries made by private parties in the ordinary 
course of their business. And that rule, with some exceptions not including 
the present case, requires,, for the admissibility of the entries, not merely that 
they shall be contemporaneous with the facts to which they relate, but shall 
be made by parties having personal knowledge of the facts, and be corrob- 
orated by their testimony, if living and accessible, or by proof of their h nd- 
writing, if dead or insane, or beyond the reach of the process or commission 
of the court." 

Instructive cases in the matter of the admission of books in evi- 
dence are Nicholls v. Webb, 8 Wheat. 326; Bates v. Preble, 151 
U. S. 149, 14 Sup, Ot 277; Glenn v. Liggett, 47 Fed. 480; Kent v. 
Garvin, 1 Gray, 148; Jackson v. Evans, 8 Mich. 476. The latest 
case by the supreme court of Texas on the subject to which we have 
been referred is Werbiskie v. McManus, 31 Tex. 116-123. It is 
there said: "This court has invariably decided that the best testi- 
mony that it is within the power of the parties to procure by or- 
dinary or extraordinary means shall be exhausted before the books 
of a party shall be given in evidence." We think it is clear that the 
admission of the time book kept by Tap Scott, without the produc- 
tion of Tap Scott to prove the same, when, as it appears, the evi- 
dence of Tap Scott could have been obtained, was erroneous; and 
that the evidence of Turner, the deputy clerk, as to the duty of Tap 
Scott to keep an account book, and that Scott was a careful book- 
keeper, was wholly insufficient to excuse the defendant county from 
producing the evidence of Scott himself to verify his own record. 
It is contended by the learned counsel for the defendant in error 
that as it was proved that it was the duty of Scott to keep the book 
and to make the entries, that he was a careful bookkeeper, and 
that at the time of the trial he was beyond the jurisdiction of the 
court, the entries in the book should be considered as made in due 
course of business, by a party whose duty it was to make them, and 
is made contemporaneous with the transaction, and therefore the 
book was admissible as part of the res gestae. In relation to evi- 
dence of this kind meeting all the requirements here recited, Mr. 
Greenleaf lays down the rule, supported by adjudged cases, that, if 
the party who has made the entries is living and competent to tes- 
tify, it is necessary to produce him. Greenl. Ev. (5th Ed.) § 1115. 
The defendant in error further contends that the claim of the county 
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in the two respects mentioned was sufficiently established upon 
other evidence to entitle the county to recover, and therefore that 
the admission of the time book of Tap Scott, if erroneous, was not 
reversible error. We are not informed by the bill of exceptions of 
all the evidence offered in the case, and therefore cannot say wheth- 
er the defendant county was entitled to a recovery for the amount 
of the two items in question, irrespective of what is shown by Tap 
Scott's time book. The bill of exceptions shows that while evidence 
had been offered tending to prove that the county had been com- 
pelled to expend in recutting and refitting stone the sum of $ 2,614.10, 
and tending to prove that it had expended the sum of $624.12 for 
sharpening and repairing tools, yet there had been no direct proof 
as to the amount of money expended in sharpening tools, and no 
proof offered from which the amount paid for such work could be 
inferred; and, as to the item of $ 2,614.10, the proof was that Tur- 
ner, deputy clerk, picked out from the time book kept by Scott 
the names of the parties employed in cutting stone, and from the 
names so selected the said Turner made up an account for cutting 
stone in favor of Dallas county and against the Little Rock Granite 
Company for the sum of f 2,614.10; and that while the said Turner 
testified that the men thus employed had been paid by the county 
of Dallas he had no personal knowledge whether or not said account 
was correct, although he knew some of the men, and knew that they 
were employed in cutting stone for said courthouse; and, further, 
that two of the men employed in cutting stone for said courthouse 
testified that all the work which they did was to cut some finials, 
which it was shown had been ordered by the supervising architect 
to be shipped in the rough or uncut. As we understand the show- 
ing made in the bill of exceptions, the amounts which the county 
was seeking to recover for sharpening tools and recutting stone 
were wholly indefinite, except for the evidence furnished by Tap 
Scott's time book, and we are forced to conclude that the error of 
the court in admitting the time book in evidence was material, and 
affected prejudicially the interests of the plaintiff in error. The 
judgment of the circuit court is reversed, and the cause is remanded, 
with instructions to grant a new triaL 



LLANO IMPROVEMENT & FURNACE CO. v. PACIFIC IMP. CO. 

(Circuit Court of Appeals, Fifth Circuit February 19, 1895.) 

No. 338. 

Contracts— Consider ation— Settlement of Dispute. 

The L. Co., a corporation organized for various specific purposes, com- 
prehended in the general purpose of developing a populous business center 
in a new country, made a contract with the P. Co., by which, in considera- 
tion of the P. Co.'s procuring the construction of a railroad to the L. Co/s 
town site, it agreed to donate a right of way and land for terminal facili- 
ties, and to pay a cash bonus. In order to procure the making of this 
contract, certain stockholders of the L. Co. gave to it their notes for cer- 
tain treasury stock, upon the agreement that, if the contract was carried 
out; such notes should be paid, and the stock become the property of the 
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makers; otherwise the notes to be returned to the makers, and the stock 
to the L. Co. These notes and certain others, made by subscribers to a 
donation to secure the railroad, were turned over to the P. Co. as collateral 
for the agreed bonus. The P. Co. fully performed its contract, but the L. 
Co. was unable to pay the bonus, and the amount collected on the notes 
fell short of the amount due to the P. Co. The P. Co. then offered to 
accept a note made by the L. Co., and to return to it the uncollected notes 
and the stock for which they were given, which was attached to them as 
collateral, and such offer was accepted by the L. Co., and the note given. 
Most, but not all, of the stockholders of the L. Co. knew and approved all 
these transactions. In a suit by the P. Co. on the note, it was claimed 
that the contract, and all transactions relating to it, were ultra vires and 
void. Held that, whether such contract was in fact valid or void, there 
was, at the time the note was given, sufficient ground for litigation, if the 
L. Co. had chosen to treat it as void and refuse performance, to constitute 
a good consideration for the note, and that the P. Co. was entitled to re- 
. cover on such note. 

In Error to the Circuit Court of the United States for the West- 
ern District of Texas. 

William J. Moroney, for plaintiff in error. 
R S. Lovett, for defendant in error. 

Before PARDEE and McCORMICK, Circuit Judges, and TOUL- 
MTN, District Judge. 

McCORMICK, Circuit Judge. This action is founded on a prom- 
issory note. The parties to it are the Pacific Improvement Com- 
pany, which we will call the plaintiff, and the Llano Improvement 
& Furnace Company, the defendant The pleadings follow the 
Texas system of petition and answer. - The plaintiff in its original 
petition averred the status of the parties; the making by the de- 
fendant of the note; its terms, substantially, and legal effect; the 
failure of the defendant to pay the same at or after maturity; and 
prayed for process and judgment. The defendant in its amended ' 
answer, on which the case was tried, besides other pleas that we 
do not deem it necessary to notice, pleaded that it never made the 
note. The real ground of this plea is the claim by the defend- 
ant that a previous contract, and the transactions both prior thereto 
and subsequent, resulting in the execution and delivery of the note 
by the president of the defendant, and its making, were all beyond 
the corporate powers of the defendant In accordance with sec- 
tion 649 of the Revised Statutes, the case was tried by the circuit 
court without a jury. The trial court made special findings of 
facts, and gave judgment in favor of the plaintiff for the amount 
of the note. It appears that the defendant was incorporated March 
16, 1889, under the general laws of Texas. It is expressed in its 
charter that: 

"This corporation is formed for the following purposes and objects: The 
transaction of any manufacturing or mining business in the counties of Llano 
and Mason, state of Texas; the supply of water to the public; the manufac- 
ture and supply of gas, or the supply of light or heat, to the public by any 
means; the transaction of a printing or publishing business; the establish- 
ment and maintenance of hotels; the construction and maintenance of street 
railways; the erection of buildings and accumulation and loan of money; the 
construction and maintenance of bridges across the Llano river; and the con- 
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structlon and maintenance of canals for the purpose of Irrigation and manu- 
facturing,— any or all of the said proposed operations of this corporation to 
be located in cities, towns, or villages in Llano or Mason counties, state of 
Texas." 

The county of Llano is located *on the river of that name, partly 
on each side of the river. The county town bearing the same name 
is situated on the south side of the river, at a point about 100 miles 
northwest from the city of Austin, In 1889 it was not incorpo- 
rated. It then had about 1,000 inhabitants. The defendant pur- 
chased several thousand acres of land just across the river from 
the town of Llano for a town site. It purchased certain iron min- 
eral lands, and leased others, situated 10 miles or more from the 
town. It erected and established two hotels in or near the town. 
The promoters of defendant contemplated extending short lines of 
railroad from the owned and leased mineral lands into the town. 
In 1891 the Austin & Northwestern Railroad Company had ex- 
tended its line of road only to a point in Burnet county about 30 
miles distant from the town of Llano. There was and is no other 
railroad nearer Llano. The stockholders, directors, and officers of 
the defendant were all and equally desirous of having a railroad 
built to the lands of that company on the north side of the Llano 
river. The defendant then held 10,000 shares, of the par value of 
$ 100 each, of what it styles its "treasury stock." To the extent of 
the defendant's power to take such action, the stockholders and 
directors authorized the president and a majority of the executive 
committee of the directors to use these 10,000 shares of treasury 
stock to secure the building of a railroad to its lands across the 
river from the old town of Llano. The plaintiff, in some of the 
ways familiar to such parties, had a controlling influence in or over 
the Austin & Northwestern Railroad Company. The president and 
executive committee of the defendant opened negotiations, therefore, 
with the plaintiff, and endeavored to secure a contract with the 
plaintiff to extend the railroad as desired for such portion of the 
defendant's treasury stock as might be agreed on by the parties. 
The plaintiff would not accept the stock as a consideration for such 
a contract to extend the railroad, but expressed a willingness to 
contract to make the extension by the 1st day of July, 1892, if the 
defendant would contract with satisfactory security to donate the 
required right of way, grounds for terminal facilities at Llano, and 
a certain cash bonus, to be paid within 30 days after the comple- 
tion of the road by or before July 1, 1892. Thereupon the presi- 
dent of the defendant, with the full knowledge and actua) indi- 
vidual approval of all of the directors and of a majority of the 
stockholders, induced certain of the stockholders of the defendant 
to execute their several promissory notes, aggregating $120,000, in 
favor of the defendant, for the 10,000 shares of the defendant's 
treasury stock, estimated at 12 cents on the dollar of its par value, 
attaching to the respective notes as collateral security the equiva- 
lent amount of the stock taken by each maker, with the distinct 
oral agreement at the time that if the contemplated contract for 
the extension of the road was not made these notes should be 
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returned to the makers, and the stock restored to the corporation ; 
otherwise, on the securing of the contemplated contract for the ex- 
tension of the railroad, these notes were to become absolute. The 
president of defendant, and others of its stockholders and direc- 
tors, procured to be made by certain citizens of the city of Austin 
subscriptions to the donation required to secure the desired rail- 
road extension. These Austin subscription notes were drawn pay- 
able to the order of Charles Dillingham, who was then president 
of the Austin & Northwestern Railroad Company, and connected 
in some way with the plaintiff, but were delivered by the makers 
to the president of the defendant. He thereupon made the contract 
of 6th October, 1891, with the plaintiff, which purports to bind the 
plaintiff to build the road by the 1st of the next July, and to bind 
the defendant to furnish the required right of way, ground for ter- 
minal facilities at Llano, and a cash bonus of $ 72,000, to be paid 
within 30 days after the completion of the road; and, to secure 
the purported obligation of the defendant, its president indorsed 
and delivered to the plaintiff the notes, with the treasury stock at- 
tached, to the aggregate amount of $73,200, and also delivered to 
the plaintiff the Austin subscription notes, to the aggregate amount 
of |29,149. The remainder of the treasury stock notes, to the ag- 
gregate amount of $46,800, now become absolute by the making of 
the contract of 6th October, 1891, were retained for the account of 
the defendant, and used by it as its bills receivable. At the request 
of the president of the defendant, the plaintiff placed the Austin 
subscription notes with J. H. Raymond & Co., bankers at Austin, 
and the treasury stock notes, transferred to it, with the First Na- 
tional Bank of Llano, under the following letter of instructions: 

'*Tnese notes are placed In your hands with the following instructions: Un- 
til notes are paid, they are held subject to my order. When the notes are 
collected, the amounts paid are to be held in trust for the Pacific Improve- 
ment Company and the Llano Improvement & Furnace Company, and in ac- 
cordance with the terms of an agreement made and entered into on the 6th 
day of October, 1891. by and between said parties." 

The plaintiff fully performed its part of the contract of 6th Oc- 
tober, 1891. The defendant furnished the right of way and ground 
for terminal at Llano, but was not able to pay the cash bonus with- 
in 30 days after the completion of the road. Negotiations were 
then opened between the managing officers of the defendant and 
the plaintiff for an extension of time or an adjustment, and just 
prior to November 21, 1892, the president of the defendant informed 
the directors that he believed he could induce the plaintiff to ac- 
cept the defendant's note for $25,000 in settlement of its obliga- 
tions under the contract of October .6, 1891, and release the notes 
yet remaining with the Austin and Llano banks, provided the de- 
fendant would give its note for that amount, and let the f 20,000, 
which the Austin bank had collected on the notes placed with it, 
and the $27,000, which the Llano bank had collected on the notes 
placed with it, be at the same time paid to the plaintiff. The ma- 
jority of the directors, and all spoken to on the subject, individu- 
ally expressed their satisfaction with such an arrangement, if it 
v.66p.no.4— 34 
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could be made. It was made, and the note sued on, bearing date 
21st November, 1892, was given the plaintiff. On the same day 
that this note bears date there was a called meeting of the stock- 
holders of the defendant, -at which a majority was present, and it 
was unanimously "resolved, that any of the makers of the notes, 
amounting to |46,200, which were held by the Pacific Improve- 
ment Company, and are now held by the Llano Improvement & Fur- 
nace Company, be permitted, if they so elect, to take up their notes 
by delivering to said L. I. & F. Co. the stock which is attached to 
said notes, which stock is to be accepted as full payment of such 
notes; and, further, that the president of the company be in- 
structed to enforce payment of such notes as are not paid by volun- 
tary delivery of attached stock." The twenty-first paragraph of 
the special finding is in the following words: 

"4- majority of the stockholders and directors fully acquiesced in all of the 
aforesaid transactions, and among those cognizant of the transaction there 
was no expression of dissatisfaction at any time prior to the institution of 
this suit. Some of the stockholders, however, did not know of said contracts 
with the plaintiff; did not know that the defendant had incurred any per- 
sonal liability to the plaintiff; did not know of the execution of the note sued 
upon in this case; have not expressed their approval of the same; and would 
not have approved the same had they been advised of said transactions." 

During the negoibiations between the parties, after the comple- 
tion of the road, "there was no question as to the validity or 4 in- 
validity of the original contract of date October 6, 1891, or as to 
the extent of defendant's liability under said contract; the only 
question being as to the financial ability of defendant company to 
pay the obligations then admitted by the officers of the defendant 
company to be due under said original obligation." It cannot be 
seriously disputed that, if the original contract was within the 
power of the defendant to contract, the plaintiff is entitled to all 
it claims in this action, and the defendant has no support for its 
defenses or. for its counterclaims. All of the constituents of the 
defendant appear to have from its organization and all along con- 
strued its charter powers to authorize the development of a popu- 
lous business center at the selected seat of its expressly authorized 
operations. Many features in the group of its purposes and objects 
set out in its charter strongly support that construction. It can- 
not be questioned at this time of day that, at an inland situation 
like the county of Llano, many of the purposes and objects of the 
defendant could not be successfully pursue*!, or its express powers 
exercised, without facilities of railroad transportation. Its express 
powers charge the defendant with no duty to the public which the 
contract of 6th October, 1891, in any degree disabled it to perform. 
It is contended, and it is found to be true, that at that time the de- 
fendant was insolvent, and has been so ever since. The want of 
opportunity or the failure to make such a contract at or soon after 
its organization may have produced or promoted this condition of 
its being, but the contract of 6th October, 1891, certainly did not 
either produce or promote that condition. Being, then, insolvent, 
what it called its "treasury stock" was in fact without value. The 
cral agreement on which certain of its stockholders gave their sev- 
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era! notes for this treasury stock shows that they each considered it 
valueless until the contract to build the road could be secured, and 
that then it would be worth 12 cents on the dollar of its par value. 
These notes, aggregating $120,000, must, in the absence of any proof 
showing a different actual value, be taken to be of their face value. 
Out of less than two-thirds of them in amount, selected by the de- 
fendant for the satisfaction of the plaintiff's demand for collateral, 
there was collected in a few months the sum of $27,000. The re- 
mainder, $93,000 in amount, remained for account of defendant as 
its bills receivable, against which the defendant expended $3,000 
in securing right of way through the property of others, and parted 
with certain of its own lands, of the value, in June, 1892, of $5,000, 
showing an apparent net gain to the defendant on the actual trans- 
actions of $85,000. It is not apparent, therefore, that there was 
any actual diversion of the funds of the defendant by reason of 
the original or subsequent negotiations with the plaintiff. In the 
view we take of this case, we find it unnecessary to decide whether 
or not the contract of 6th October, 1891, was void for want of 
power in the defendant to so contract It appears that at and 
prior to the 21st of November, 1892, there was in bank in Austin 
and Llano the sum of $47,000 in cash, held in trust by the respective 
banks for the plaintiff and the defendant, in accordance with the 
terms of the contract of 6th October, 1891; and there were at the 
same time in the hands of those banks, and severally held by them, 
subject to the order of the plaintiff, promissory notes that had 
been transferred and delivered by the defendant to the plaintiff of 
the aggregate face value of about $53,000, to the larger portion of 
which, aggregating the sum in face value of $46,200, there were at- 
tached as collateral security 3,850 shares of the stock of the defend- 
ant The plaintiff had fully performed its part of the contract of 
6th October, 1891. Now, whether that contract was in truth void 
or valid, if the defendant had then decided to treat it as void, 
and refuse performance, here was abundant subject for litigation, 
and sufficient consideration for making the note on which this ac- 
tion is brought. Cook v. Wright, 1 Best & S. 559; Tuttle v. Tuttle, 
12 Mete. (Mass.) 551; Market Co. v. Kelly, 113 U. S. 199, 5 Sup. Ct 
422. We conclude that this case comes within the authority of the 
cases just cited, and is subject to the recognized rules which under- 
lie those decisions. We are of opinion that the special findings sup- 
port the judgment of the circuit court, and that judgment is affirmed. 



RUHM v. UNITED STATES. 

(Circuit Court, D. Tennessee, M. D. April 10, 188&) 

No. 3,035. 

L District Attorney— Extra Compensation. 

Act June 20, 1874, 1 3, declaring that no civil officer shall hereafter receive 
any compensation from the United States, beyond his salary allowed by 
law, provided that this shall not be construed to prevent the employment 
and payment by the department of justice of district attorneys, as allowed 
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by law, for the performance of services not covered by their salaries or 
fees, gives to a district attorney no new rights to extra compensation, but, 
at most, merely preserves such as the law theretofore gave. 

S. Same — Recovery of Pensions. 

It being declared the duty of a district attorney, by Rev. St § 771, to 
prosecute in his district all civil actions in which the United States is con- 
cerned, he is not entitled to extra compensation for conducting a suit to re- 
cover a pension fraudulently received. 

8. Same— Examining Title to Post- Office Site. 

He cannot recover extra compensation for examining title to post-office 
site, or clerk hire and travel of clerk in connection with such examination; 
there being no law allowing special clerk hire in such a case, and district 
attorneys being required by Vet March 2, 1889 (25 Stat 939), to render all 
legal services connected with procurement of titles to sites for public 
buildings. 

4. Same— Services in Circuit Court of Appeals. 

He cannot recover extra compensation for services in a case which went 
to the circuit court of appeals, in performing which he had to go out of his 
district; for, though performance of such 'services is not a duty belonging 
to his office, there is no law authorizing compensation therefor. 

5. Same— Expenses of Dockets. 

If the cost of dockets can be allowed a district attorney, as a proper office 
expense, it should be allowed out of the fees and emoluments earned for the 
years during which the expenses were incurred, and not otherwise. 

Action by John Ruhm against the United States. 

Lee Brock and John Ruhm, Jr., for petitioner. 
Tully Brown, U. S. Dist Atty., and John W. Childress, Asst U. 
S. Dist Atty. 

CLARK, District Judge. This suit is brought nnder the act 
of congress of March 3, 1887 (24 Stat 505), to enforce certain claims 
against the United States. Claimant was district attorney of the 
United States from May, 1889, to February 1, 1894, for the Mid- 
dle district of Tennessee. The claims are for expenses incurred 
and special services rendered during his term of office. The fees 
sued for are alleged to be for services performed under the direc- 
tion of the attorney general, not connected with the duties of the 
office of the district attorney, and not, therefore, covered by the 
salary and fees belonging to the office. The fees and expenses are 
(1) for service in what is called the "Williams Pension Case'; (2) 
expenses and service in the matter of the Clarksville post office; 
(3) fees in case of Hill et al. v. U. S., before the United States cir- 
cuit court of appeals for the Sixth circuit; (4) compensation for 
service in Cumberland River Improvement Cases; (5) fees for serv- 
ice in same cases as preceding; (0) special counsel fee as extra al- 
lowance in Porterfield Case; (7 and 8) expenses for certain dockets 
for use in the district attorney's office. 

It is made the duty of the district attorney to defend the govern- 
ment in all suits under the act; and the court is required to state 
in writing the findings of fact and conclusions of law, and file the 
same in the cause. It will be well, before taking up the particular 
claims separately, to bear in mind certain statutes, and the prin- 
ciples established by recent decisions which bear upon the subject. 
The opinions expressed on the circuits are not in harmony, and those 
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of the attorneys general are in conflict. 19 Opp. Attys. Gen. 123. 
This is due in part, probably, to changes in legislation. So far as 
the subject has been before the supreme court of the United States, 
the cases are in accord, and give out no uncertain sound. The 
position taken by claimant is that the fees claimed as special com- 
pensation are authorized, and may be allowed, under the proviso 
to section 3 of the act of congress of June 20, 1874 (18 Stat 85), 
which is as follows: 

•That no civil officer of the government shall hereafter receive any com- 
pensation or perquisites, directly or indirectly, from the treasury or property 
of the United States beyond his salary or compensation allowed by law; pro- 
vided, that this shall not be construed to prevent the employment and pay- 
ment by the department of justice of district attorneys as allowed by law 
for the performance of services not covered by their salaries or fees." 

This section, however, clearly enacts a general stringent rule 
against any compensation, beyond the salary and fees specifically 
authorized by law as belonging to the office, and the proviso simply 
saved from repeal by implication any existing law which allowed 
the department of justice to pay district attorneys for services not 
covered by the salary and fees belonging to the office. The proviso 
occurs in a restrictive act, and affirmatively authorizes nothing. 
The question is left to depend on the existence of other laws under 
which the department of justice may act If a statute existed, 
authorizing the department to employ and pay for special services, 
it would by no means follow necessarily that the courts could, in suit, 
enforce such claim as a general obligation against the government 
Examination of the appropriation acts for recent years discloses 
apparently that it has been the custom of congress to appropriate 
a sum to the department of justice, and place the same practically 
under the control and discretion of the attorney general, to be ap- 
plied as compensation for special services of the district attorneys; 
and this is referred to by Judge Hanford as having been so since 
1889, in Winston v. U. S., 63 Fed. 692. In the absence of specific 
authority, it could not be maintained, however, that this would au- 
thorize the attorney general to contract a debt against the govern-* 
ment which could be put in suit, and enforced as a legal obligatiQn. 
The most that could be said of such practice is that it vests in the 
attorney general a power, coupled with judicial discretion, under 
which he might employ and pay for special services in view of the 
fund at his disposal, but his discretion could not be controlled by 
the courts. Section 363, Kev. St, authorizes the attorney general 
to employ counsel to assist the district attorney. Before compensa- 
tion is allowed, the attorney general must certify that the service 
was rendered, and could not be performed by the district attorney 
(section 365), and, by section 368-, the attorney general exercises 
general supervisory power over the accounts of the district attor- 
ney. The court has been referred to no statute which distinctly 
authorizes the employment and compensation of the district at- 
torney for services of the kind now in question. The district at- 
torney is allowed salary at the rate of $200 a year (Rev. St § 770); 
and, out of the fees and emoluments of his office, he may be al 
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lowed by the attorney general to retain $6,000 a year, besides office 
expenses (section 835). And the allowance for personal compensa- 
tion for each calendar year "shall be made from the fees and emolu- 
ments of that year and not otherwise" (section 843), and any sur- 
plus above what may be retained must be paid into the treasury 
(section 844), and all fees for which the United States is liable must 
be paid on settling the district attorney's accounts at the treasury 
(section 856). The compensation is liberal. Among the duties 
which belong to the office of district attorney by law are those 
enumerated in section 771, Rev. St, to prosecute all crimes and 
offenses and all civil actions in which the United States is con- 
cerned; and, by section 355, upon application of the attorney gen- 
eral the district attorney is required to furnish any assistance or 
information in his power, in relation to title of public property 
within his district. Other parts of the Revised Statutes are set out 
in full in the opinion of the court in Gibson v. Peters, 150 U. S. 342, 
14 Sup. Ct. 134, and here referred to. for the purpose of this case, 
without repeating the same. Mr. Justice Harlan, delivering the 
opinion, says: 

"It ought not to be difficult, under any reasonable construction of these 
statutory provisions, to ascertain the intention of congress. A distinct provi- 
sion is made for the salary of a district attorney, and he cannot receive, on 
that account, any more than the statute prescribes. But the statute is equaUy 
explicit in declaring, in respect to compensation that may be 'taxed and al- 
lowed,' that he shall receive no other than that specified in sections 823 to 
827, inclusive, 'except in cases otherwise expressly provided by law.* It 
also declares that no officer in any branch of the public service shall receive 
any additional pay, extra allowance, or compensation, in any form whatever, 
for any service or duty, unless the same is expressly authorized by law, or un- 
less the appropriation therefor explicitly states that it is for such additional 
pay, extra allowance, or compensation, No room is left here for con- 
struction. It is not expressly provided by law that a district attorney shall 
receive compensation for services performed by him in conducting suits 
arising out of the provisions of the national banking law, in which the 
United States or any of its officers or agents are parties. Without such ex- 
press provision, compensation for services of that character cannot be taxed, 
allowed, or paid. Nor can the expenses of the receivership be held to in- 
clude compensation to the district attorney for conducting a suit In which 
the receiver is a party, for the obvious reason that the statute does not 
expressly provide compensation for such services. Congress evidently intend- 
ed to require the performance by a district attorney of all the duties imposed 
upon him by law, without any other remuneration than that coming from his 
salary, from tho compensation or fees authorized to be taxed and allowed, 
and for such other compensation as is expressly allowed by law, specifically, on 
account of services named." 

And in U. 8. v. Bashaw, 152 XJ. & 436, 14 Sup. Ct. 638, construing: 
Bev. St §§ 838, 3085, under which the district attorney was to re- 
ceive for expenses and services in certain prosecutions such al- 
lowance as the secretary of the treasury might deem just and rea- 
sonable, it was held that an action could not be maintained by the 
district attorney for services and expenses until the secretary of 
the treasury first determined what sum was just and reasonable. 
Mr. Chief Justice Fuller, in delivering the opinion, said: 

"But, without further remark on this branch of the case, it must be admit- 
ted that even if the rulings of the department were erroneous, and its prac- 
tice not controlling,— upon which we express no opinion,— whatever sum was 
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to be paid was left to be determined by the secretary of the treasury, as he 
should deem reasonable and just, and this Involved the exercise of judgment 
and discretion on his part. The courts cannot control, though In proper 
cases they may direct, the exercise of judgment or discretion in an executive 
officer. In this case, as we have said, the exercise of discretion was not 
properly Invoked, and the party had no right to ask the court to substitute 
its judgment for the judgment of the secretary." 

In U. S. v. Shield, 153 U. S. 91, 14 Sup. Ct 735, Mr. Justice Jack- 
son, speaking for the court, said: 

"Fees allowed to public officers are matters of strict law, depending upon 
the very provisions of the statute. They are not open to equitable construc- 
tion by the courts, nor to any discretionary action on the part of the officials." 

In respect to claims of the kind now considered, — by public offi- 
cials for special personal compensation or expenses, — it is clear 
that nothing like an implied obligation can be relied on, and that 
claimants must distinctly point out a statute clearly authorizing 
the claim. The cases just cited are recent, and clearly establish 
this proposition, and are absolute authority for this court, and con- 
sonant with reason and sound public policy. Under equitable con- 
struction, these claims would rapidly assume immense proportions. 
Whatever may be the practice of the heads of departments, when 
the claim is put in suit the question is one of strict legal right. 
It is* the purpose of congress, clearly disclosed in the statutes re- 
ferred to, that compensation for service and expenses for any given 
year shall be paid out of the fees and emoluments of that year, and 
the same rule obtains as to expenses of any year to be met by ap- 
propriations for such year. This prevents large accumulation of 
claims going over against appropriations in other years. And if 
such claim can be allowed, in view of the positive provisions of 
Eev. St §§ 834, 843, it should be shown that a reasonable effort 
was made to have the claim allowed and settled at the proper time, 
as the delay, to an extent, discredits the claim. The elements nec- 
essary to entitle a claim of this kind to allowance are well stated 
by Atty. Gen. Garland (19 Op. Attys. Gen. 125). He says: 

"From these authorities It may be derived that the elements necessary to 
Justify the payment of compensation to an officer for additional services are, 
that they shall be performed by virtue of a separate and distinct appoint- 
ment authorized by law; that such services shall not be services added to or 
connected with the regular duties of the place he holds; and that a compensa- 
tion, whose amount is fixed by law or regulation, shall be provided for their 
payment. See Stansbury v. U. S., 8 Wall. 34." 

Without pursuing the general subject further, the items of the 
account are now taken up andi passed upon: 

Item 1 is claimed as fee for conducting a suit to recover a pen- 
sion fraudulently received. This suit must have been in the courts 
of the district for which claimant was district attorney. It was 
his duty, as such official, under section 771 of the Eevised Statutes, 
to attend to this suit, and he is entitled to no extra compensation 
therefor. Certain files and correspondence are referred to, but 
these were not offered on the hearing; and statements of the wit- 
ness on this, as well as other items, consist of conclusions merely; 
and give no facts in detail, with dates, so that the court may fully 
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understand the case. So that, apart from the legal objection, I 
would hold that this item is not sustained by satisfactory proof. 

Second item claimed consists of fee of $250, and clerk hire and trav- 
el of clerk in regard to title to post-office site at Clarksville; the serv- 
ice being an examination of title. The proof is here, again, meager. 
There is no law authorizing special clerk hire in a particular case 
like this, and none allowing the fee. This post-office site is within 
the Middle district, and this examination of title was a duty at- 
tached by law to the office of district attorney. Rev. St. § 355. And 
the act of congress of March 2, 1889, 25 Stat 939 (1 Supp. Rev. St. 
p. 698), provides, among other things, "that hereafter all legal serv- 
ices connected with the procurement of titles to site for public 
buildings, other than for life saving stations and pier-head lights, 
shall be rendered by United States district attorneys." "Provid- 
ed further, that hereafter, in the procurement of sites for such 
public buildings, it shall be the duty of the attorney-general to re- 
quire of the grantors in each case to furnish, free of all expenses to 
the government, all requisite abstracts, official certifications, and 
evidences of title that the attorney-genera! may deem necessary." 
This item is therefore disallowed. 

Item 3 is for fee in a suit which went to the United States cir- 
cuit court of appeals. I quite agree with the ruling of Judge Han- 
ford in Winston v. U. S., 63 Fed. 690, that no compensation is pro- 
vided by law for such services, although it is true that as claimant 
went out of his own district, it was not a duty belonging to his 
office to perform such service. It is said the attorney general al- 
lowed f 200, arbitrarily fixing half thereof for each of the years 1892 
and 1893, presumably as part of the fees and emoluments received 
for those years. Here, again, for want of facts, it is difficult to un- 
derstand just what did take place. There being no law which au- 
thorizes this compensation, the action of the attorney general is con- 
clusive, and cannot be controlled or set aside by the courts. While 
this question was reserved in U. S. v. Bashaw, supra, I think there 
is little or no doubt what the answer must be. Schloss v. Hewlett. 
81 Ala. 270, 1 South. 263; Carrick v. Lamar, 116 U. S. 423, 6 Sup. Ct 
424. Whether the attorney general could lawfully allow the claim 
at all is a question not calling for decision, as the case is presented. 
The claim was not allowed generally, but only as payable in a par- 
ticular way, and not otherwise. It was agreed in argument that 
claimant earned and received the maximum compensation allowed 
by law during the years he was district attorney, except the month 
of January, 1894 2 and for this month claimant says he received $ 205. 

Items 4 and 5 are disallowed. What was said in regard to item 2 
applies to these, and need not be repeated. 

I have been referred to no law providing for the compensation 
claimed in item 6. The service was a duty clearly belonging by 
law to claimants office, and he was entitled to no extra compensa- 
tion. 

Items 7 and 8 are not warranted by any law of which I am aware. 
No authority from the department to supply these dockets is shown. 
If it could be allowed as a proper office expense, this should have 
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been done out of the fees and emoluments earned for the years 
during which the expenses were incurred, and not otherwise. These, 
as stated, exceeded the limit of compensation allowed by law. 

The result is that I find in favor of the government, and against 
claimant, on every item in the claim. The petition will therefore 
be dismissed, with costs. Ordered accordingly. 



UNITED STATES v. McGLASHEN et aL 

(Circuit Court, E. D. Wisconsin. March 23, 1805.) 

Action on Forfeited Recognizance— Defense. 

In an action on a forfeited recognizance, oniy a legal defense can be 
heard; and the fact that there was an appearance or discontinuance after 
forfeiture Is not a legal defense, though it would constitute matter for ap- 
plication, under Rev. St. § 1020, to the court which adjudged the for- 
feiture, to have the penalty remitted. 

Action by the United States against Guy S. McGlashen and oth- 
ers. 

This is an action at law upon a forfeited recognizance, in which Guy S. Mc- 
Glashen is the alleged principal, and R. E. McGlashen and J. W. Surfis the 
sureties. R. E. McGlashen is the only defendant found in this district, and 
the only one before the court A jury was waived, and the cause submitted 
to the court upon stipulated facts to the effect that the allegations of the com- 
plaint are true; that an indictment for subornation of per j my, and transmit- 
ting and presenting a false and forged affidavit, with intent to defraud the 
United States, was found and filed at a term of the United States district 
court for the district of Kansas, on September 14, 1889; that the recognizance 
alleged was duly entered into by the defendants for the appearance of said 
principal at the next term of said court; that at such next term, for Septem- 
ber, 1890, the said principal failed to appear, and on September 6, 1890, it 
was thereupon adjudged by said court "that said recognizance be forfeited 
against said principal and sureties, and that the obligation and security be 
prosecuted." It is further stipulated that the records of said court show sub- 
sequent entries in the cause against Guy S. McGlashen as follows: Of con- 
tinuances to the next term, on motion of the district attorney, October 5, 1891, 
March 14, 1892, and September 12, 1892, respectively; and on March G, 1893, 
that a nolle prosequi was entered, and the defendant discharged. There is no 
showing or pretense that any application was made to that court, or action 
had, to remit the penalty or forfeiture, under section 1020, Rev. St 

J. H. M. Wigman, U. S. Atty. 

H. L. Eaton, for defendant R. E. McGlashen. 

SEAMAN, District Judge (after stating the facts). The facts 
which are material for determination of liability in this case are 
all undisputed and conceded, and the only question presented is 
whether the surety can or must be relieved because of the proceed- 
ings subsequent to default and forfeiture. It is insisted in behalf 
of the surety who is defendant here that the entries of continuance 
which followed the forfeiture import that the principal was present 
and ready for trial at the subsequent terms, and the nolle prosequi 
deprived the sureties of a right to further produce the person of the 
principal, and rendered performance of their obligation impos- 
sible; that the sureties are therefore absolved from liability. This 
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contention is without force for a defense at law against a forfeiture 
of the recognizance, even if it be assumed that the principal was 
in attendance at the subsequent terms. It would constitute mat- 
ter for an application, under section 1020, Rev. St., to have the 
penalty remitted, in whole or in part; but that must be addressed 
to the court which adjudged the forfeiture, and where alone is 
lodged a discretion to grant relief when it appears that ''there has 
been no wilful default of the party, and that a trial can, notwith- 
standing, be had in the cause, and that public justice does .not other- 
wise require the same penalty to be enforced." This court can 
only hear a legal defense. The inquiry is not open upon this issue, 
and in this forum, to ascertain whether the prosecution was actual- 
ly prevented, and discontinuance made necessary, by the absence of 
the principal at the time appointed, or whether the principal was 
produced at a later term, and, if so, whether the prosecution was 
then enabled to proceed. The fact that there was an appearance 
or a discontinuance after forfeiture is not a legal defense. The 
recognizance is "a contract between the cognizors and the govern- 
ment that if the latter would release the principal cognizor from 
custody the former would undertake that he should personally ap- 
pear at the specified time and place to answer the indictment" 
U. S. v. Van Fossen, 1 Dill. 406, Fed. Cas. No. 16,607. The obliga- 
tion is peremptory, and the penalty accrues on the failure to ap- 
pear according to its condition. The parties become absolute debt- 
ors to the obligee for the amount, and "must be held liable to pay 
the same, unless they can show some matter legally sufficient to 
excuse the failure." Id. The opinion in the Van Fossen Case is 
by Judge Dillon, concurred in by Judge Delahay; and the report 
shows (page 412) that a subsequent application was made, upon 
showing that the principal died after the forfeiture, and while 
imprisoned upon charge for another offense, committed prior to the 
date of the recognizance in suit, and Mr. Justice Miller thereupon 
concurs in holding that the sureties were not exonerated. I think the 
authorities are uniform in thus placing liability, and the following 
citations are well in point, in addition to the Van Fossen Case: 
Taylor v. Taintor, 16 Wall. 366; State v. Traphagen, 45 N. J. Law, 
134; State v. Scott, 20 Iowa, 63; People v. Anable,7Hill,33. Those 
cited in behalf of the defendant are not applicable to a forfeited 
recognizance, except the Louisiana cases; and the latter can only 
be reconciled with the rule of absolute liability above stated by the 
assumption that there was some discretion vested in the courts of 
that state by statute. The adjudication of forfeiture here shown 
must be accepted in this forum as conclusive against any matters 
asserted in the defense. U. S. v. Ambrose, 7 Fed. 554. I am there- 
fore constrained to hold that this court is without power to grant 
relief under section 1020, Rev. St, and that there is failure to show 
any legal defense. Findings must be given in favor of the plaintiff, 
and judgment accordingly, but binding only the defendant served, 
R. K McGlashen, as provided by section 737, Rev. St So ordered. 
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LOWREY ▼. KUSWORM. 

(Circuit Court, N. D. Illinois. March 27, 189SJ 

Depositions db Bens Esse— Right to Examine Adversary. 

Under Rev. St § 863, authorizing the examination of witnesses de bene 
esse when they reside out of the district in which the cause is to be tried, 
and at a greater distance than 100 miles from the place of trial, and sec- 
tion 858, making parties to civil actions competent witnesses therein, in 
an action on promissory notes, defendant may examine plain tin" de bene 
esse, even before issue joined, where plaintiff resides out of the district 
and more than 100 miles from the place of trial. Ex parte Fisk, 5 Sup. 
Gt 724, 113 U. S. 713, distinguished. 

Action by William J, Lowrey against Mollie Kusworm on prom- 
issory notes. Plaintiff was examined de bene esse before issue 
joined, bnt refused to produce the notes on which the action was 
brought, on the ground that such examination was unauthorized. 
Defendant applied for an order to compel production of the notes. 

Hamline, Scott & Lord, for Lowrey. 

Moran, Kraus & Meyer and J. P. Langworthy, for Kusworm. 

JENKINS, Circuit Judge. The plaintiff brought suit in the 
United States circuit court for the Southern district of Ohio to re- 
cover of the defendant upon certain promissory notes alleged to 
have been made by her. Before answer to the declaration, the 
defendant undertook to examine the plaintiff as a witness de bene 
esse at the city of Chicago, the residence of the plaintiff, under Rev. 
St § 863, upon the ground that the plaintiff resided out of the dis- 
trict in which the cause is to be tried, and at a greater distance 
than 100 miles from the place of trial. The plaintiff appeared 
before the commissioner in obedience to the process, and submitted 
to examination, in the progress of which he was required by counsel 
for the defendant to produce the notes upon which the suit was 
brought, and which were under his control. This, under advice of 
counsel, he declined to do, and application is now made to compel 
the witness to comply with the demand. 

It is objected that the proceeding is wholly unauthorized, and 
that there is no provision of law authorizing the examination of an 
opposite party, and especially before issue joined. The statute 
under which the proceeding is had authorizes the taking of the 
testimony of any witness in any civil cause, under the circumstances 
stated in the statute. This act was passed in 1789, and at a time 
when parties and persons interested in the event of a suit were 
disqualified as witnesses in the cause. In 1864 an act was passed, 
incorporated in the Revised Statutes as section 858, providing that 
in the courts of the United States no witnesses shall be excluded 
in any action on account of color, or in any civil action because he 
is a party to or interested in the issue tried, with certain exceptions 
in respect of actions by or against executors, administrators, or 
guardians. The question whether, under this statute, a party could 
be required to testify by the other party, received solution in the 
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case of Texas v. Chiles, 21 Wall. 488. In that case the court held 
that any doubt should be resolved in a liberal spirit, in order to 
obviate, as far as possible, the existing evil sought to be remedied 
by the act; and it was held that the purpose of the act in making 
parties competent was, except as to those named in the proviso, to 
put them uppn a footing of equality with other witnesses, and to 
be admissible to testify for themselves and compellable to testify 
for the others. This decision was followed in Railroad Co. v. 
Pollard, 22 Wall. 341. These decisions place it beyond doubt that 
a party may be examined at the instance of the opposite party if 
the case comes within the conditions of the statute, as here it 
does. It has been supposed, however, that the case of Ex parte 
Fisk, 113 U. S. 713, 5 Sup. Ct. 724, is opposed to the prior decisions 
referred to. A careful examination of that case discloses that the 
notion is unfounded. There one party to a suit sought to examine 
the opposite party, in advance of the trial, under the Code of Civil 
Procedure of the state of New York. The court held that the 
statute of New York is in conflict with the provisions of the Revised 
Statutes of the United States, which provide that "the mode of 
proof in the trial of actions at common law shall be by oral testi- 
mony and examination of witnesses in open court except as herein- 
after provided." Section 861. The court, however, while making 
no reference to the case of Texas v. Chiles,- was careful to state 
that the ground for the examination of the party did not fall 
within the conditions required by the act of congress. It referred 
to the fact that the statute of the United States witli great particu- 
larity prescribed the circumstances under which depositions might 
be taken in advance for use at the time of trial; that they were 
circumstances relating to the conditions of the witnesses, to resi- 
dence more than 100 miles from the court, or bound on a voyage 
to sea, or going out of the United States, or out of the district in 
which the cause is to be tried, and to a greater distance than 100 
miles of the place of trial, before the trial, or when he is ancient 
or infirm. The court then declares that none of these things are 
suggested, nor were they thought of as foundation for the order 
under which the examination in that case was sought to be had. 
So that the case in no way conflicts with or limits the doctrine of 
the case of Texas v. Chiles. Since that decision, congress has pro- 
vided (27 Stat. 7, c. 14, approved March 9, 1892): 

"That In addition to the mode of taking the depositions of witnesses in 
causes at law or equity in the district and circuit courts of the United States, 
it shall be lawful to take the depositions or testimony of witnesses in the 
mode prescribed by the laws of the state in which the courts are held." 

Whether this act does not, as touching the examination of an 
adverse party as a witness, when such examination is allowed by 
the law of the state in which a suit is depending in a federal court 
held within such state, or by the law of the state in which a party 
may reside, do away with the effect of the ruling in Ex parte Fisk, 
is a question which is unnecessary here to be determined. It is 
sufficient to say that the conditions under which the examination of 
the plaintiff is sought fall within those mentioned in section 863, 
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Rev. St He lives at a greater distance from the place of trial 
than 100 miles, and the examination is sought at his place of resi- 
dence. The defendant had, therefore, clearly a right to take his 
testimony as a witness. 

The objection that the evidence is sought to be had before a 
plea to the merits might be of weight, were it not that the statute 
has failed to make any exception with respect to the time when the 
testimony shall be taken, and there is lacking power in the court 
to limit the authority to take the testimony to a time subsequent 
to an issue upon the merits. Indeed, such a limitation might, with 
respect to some of the conditions mentioned in the statute, render 
nugatory the statute. For example, if a witness is bound on a 
voyage to sea, or about to go out of the United States, or is ancient 
and infirm, the delay in taking his testimony, if such taking be 
postponed until issue joined in the suit, might render impossible 
the procuring of his testimony. The witness might then be beyond 
the jurisdiction of any court in the land, or might not survive until 
issue joined. The court has no more right to impose such a limita- 
tion in respect to one condition than it has to another. The inten- 
tion of congress is clearly expressed that within any of the condi- 
tions mentioned in the statute a party to a cause may at any time, 
without respect to the status of the suit in respect to pleadings, 
avail himself of the right granted, and procure the testimony of the 
witness to be read at the trial. 

The witness was served with a subpoena duces tecura to produce 
the promissory notes and documents mentioned in his declaration. 
They were under his control. I am advised of no good reason why 
they should not be produced, and there would seem to be, in the 
circumstances stated, good reasons for their production. An order 
will therefore be entered requiring the plaintiff to further attend 
upon the commissioner for examination, and to produce the papers 
demanded. 



In re BLACKBIRD. 

(Circuit Court, E. D. Wisconsin. March 15, 1895.) 

Habeas Corpus— Conflicting State and Federal Jurisdiction— Indians. 
Habeas corpus will not He to release an Indian convicted and impris- 
oned under Laws 1885, c. 341, § 9 (23 Stat. 383), for assault with Intent to 
kill, on the ground that he is entitled to be tried under the laws of the 
state of his residence, by virtue of Laws 1887, c. 119, § 6, declaring In- 
dians, born within the United States, to whom lands have been allotted, 
to be citizens of the United States; such facts being matter of defense, 
and reviewable by writ of error. 

Application by David Blackbird, an Indian, for a writ of habeas 
corpus. 

Spooner, Sanborn & Kerr, for petitioner. 

H. E. Briggs and J. H..M. Wigman, for the United States. 

JENKINS, Circuit Judge. The petitioner was indicted in the 
district court of the United States for the Western district of 
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Wisconsin for an assault with intent to kill, committed within the 
limits of the Bad River Indian reservation, and in violation of sec- 
tion 9, c. 341, Laws 1885 (23 Stat. 385). This statute comprehends 
such an offense committed by an Indian only. The petitioner was, 
upon trial, convicted, and sentenced to confinement in the state's 
prison for the period of three years, and is now serving his sentence 
therein. He applies for a writ of habeas corpus to restore to him 
his liberty, insisting that his conviction was illegal, and that his 
liberty is unlawfully restrained. This contention is based upon the 
ground that while he is of Indian blood, and originally belonged to 
the Bad River band of Chippewa Indians, yet that at the time of the 
commission of the offense for which he was indicted, and at the 
time of the indictment" and trial thereof, he was a citizen of the 
United States and of the state of Wisconsin; that under the treaty 
of September 30, 1854, between the United States and the Chippewa 
Indians of the La Point or Bad River band, of which he was born 
a member, he took an allotment of certain lands within the reserva- 
tion, for which a patent issued to him on the 28th of December, 
1885, which patent provides that he shall not sell, lease, or in any 
manner alienate the land so allotted without the consent of the 
president of the United States. Section 6 of chapter 119 of the 
Laws of 1887 (24 Stat. 390) provides— 

"That every Indian born within the territorial limits of the United States to 
whom allotments shall have been made under the provisions of this act, or 
under any law or treaty, and every Indian born within the territorial limits 
of the United States who has voluntarily taken up within said limits his resi- 
dence separate and apart from any tribe of Indians therein, and has adopted 
the habits of civilized life, is hereby declared to be a citizen of the United 
States, and is entitled to all the rights, privileges and immunities of such citi- 
zen, whether said Indian has been or not by birth or otherwise, a member of 
any tribe of Indians within the territorial limits of the United States, without 
in any manner impairing or otherwise affecting the right of any such Indian 
to tribal or any other property." 

The petitioner claims that by virtue of this statute, and by rea- 
son of such, allotment, he is a citizen of the United States, and, by 
reason of his residence within the state of Wisconsin, that he is a 
resident and elector of that state, and is not subject to the pro- 
visions of the act under which he was indicted ; that he can only be 
held for the act charged to the laws of the state of Wisconsin, and 
thereunder is entitled to be tried therefor by a jury of the county 
in which the alleged offense was committed; and that the United 
States district court for the Western district of Wisconsin was 
without jurisdiction to try him for the alleged offense. 

The indictment aptly charged the statutory offense to have been 
committed by the petitioner within the district and within the 
limits of an Indian reservation, and that the petitioner was an 
Indian of a Chippewa tribe, and was at the time of the commission 
of the offense under the charge of an Indian agent and superintend- 
ent of the United States. The interesting question sought to be 
raised by this application is this: The government of the United 
States, in furtherance of its attempt to civilize the Indians, has seen 
fit to confer upon them the title in severalty to the lands held in 
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trust by the United States for the various tribes, with a view to 
induce them to take upon themselves the life and habits of civiliza- 
tion. This title has not been conferred, however, with absolute 
right of disposition. The Indian can neither sell, lease, nor other- 
wise dispose of the land. By some of the acts or treaties this 
inability of disposition is .restricted to a period of time, ordinarily 
25 years; and in other cases, as here, he is not allowed to dispose 
of the property without the consent of the president The right 
of inheritance by his children is Recognized. As a further incentive 
to the adoption of civilized life, the Indian to whom such allotment 
is made is clothed with citizenship. The government has not con- 
strued these provisions of the law as removing its wardship over 
the Indian, and claims that the tribal relation still remains. The 
government still continues to them the payment of treaty money, 
and supervision over them by means of a superintendent or agent 
resident within the reservation. It is insisted for the petitioner 
that the conferring . of citizenship removes the Indian upon whom 
such citizenship has been conferred from the application of laws 
governing the Indian tribes, and that the petitioner, by virtue of his 
citizenship, stands before the law as any other citizen of the United 
States and of a state governed by no other or different law than 
that to which a white citizen is amenable. The question is not 
only one of interest, but is far-reaching in its results; for, if the 
contention of the petitioner be correct, the entire supervision and 
government of Indians to whom allotments have been made is done 
away with, and all such Indians are incorporated into the body of 
the people, and are no longer under that separate system of govern- 
ment which was deemed necessary to their peculiar condition. 
The question, by reason of its importance, should receive solution 
by the final and authoritative determination of the supreme court. 
No decision of the matter by me would set the matter at rest, and, 
for reasons about to be stated, I find no occasion to express any 
opinion upon the question. 

The general principle is well settled that upon the hearing of an 
application for a writ of habeas corpus the question at issue is 
whether the prisoner is held without jurisdiction, and that the 
function of the writ is not to correct errors. In re Chapman, 15 
Sup. Ct 331, and cases cited, and Andrews v. Swartz, 15 Sup. Ci. 
389 (both decided February 4, 1895, not yet officially reported). It 
is there held, following many cases of the supreme court, that 
ordinarily the writ will not lie where there is a remedy by writ of 
error or appeal. Here the indictment showed an offense committed 
within the purview of the statute, and by one to whom the statute 
applies. The district court for the Western district of Wisconsin 
has jurisdiction of the offense, and jurisdiction of the person of 
the petitioner. If the facts asserted by him are availing to take 
his case from without the general law respecting Indians occupying 
tribal relations, such facts would constitute a good defeuse to the 
charge brought against him, but those facts do not affect the juris- 
diction of the district court to try him for the offense charged. 
They are matter of defense to the charge, and do not go to the 
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jurisdiction of the court Indeed, it was confessed at the argu- 
ment that the same questions that have been here urged were pre- 
sented to the trial court in defense of the petitioner, and his claim 
was overruled. He therefore had a remedy by writ of error from 
the supreme court to the court by which he was tried. It is true 
that in rare and exceptional cases the -writ may issue, although 
the remedy by writ of error exists. It has been held by the 
supreme court, however, that it is the better way to pursue the 
ordinary remedies afforded by the law. I do not think this to be 
an exceptional case in which a writ should issue, notwithstanding 
his remedy by writ of error is complete. This is peculiarly so be- 
cause, by a writ of error, the grave and interesting question of the 
status of the Indian to whom allotment has been made can, through 
such writ of error, receive solution at the hands of the ultimate 
tribunal The petition for a writ will be overruled. 



CHATTANOOGA MEDICINE CO. V. THEDFORD et al 

(Circuit Court of Appeals, Fifth Circuit December 31, 1804.) 

No. 255. 

Tbadb Names— Infringement— Sale op Rights in Ftrm Name. 

M. A. Thedford, being engaged with others, under the firm name of M. 
A. Thedford & Co., in the manufacture and sale of "Simmons' Liver Med- 
icine/ 1 sold to his partners all his rights therein, and bound himself not 
to engage in manufacturing the said medicine "under any name or style.*' 
Afterwards he formed a partnership under the firm name of M. A. Thed- 
ford Medicine Company, which made and sold a compound caUed "M. A. 
Thedford's Liver Invigorator," which they placed upon the market in 
wrappers and packages and with symbols and literature calculated to 
induce the belief that it was the "Simmons' Liver Medicine." Held, that 
this was a clear infringement upon the rights of his transferees, and that 
it was no defense that the latter had discontinued the use of the word 
"Simmons" and called their medicine "M. A. Thedford & Co.'s Original 
and Only Genuine Liver Medicine, or Black Draught" 58 Fed. 347, re- 
versed. 

Appeal from the Circuit Court of the United States for the 
Northern District of Georgia. 

This was a bill in equity by the Chattanooga Medicine Company 
against M. A- Thedford and W. J. Satterfield to enjoin the use of a 
trade name. The circuit court denied a preliminary injunction (49 
Fed. 949), and afterwards entered a decree for defendants. 58 
Fed. 347. Complainant thereupon took this appeal. 

John L. Hopkins and William Henry Browne, for appellant. 
N. J. Hammond, for appellees. 

Before PARDEE and MeCORMICK, Circuit Judges, and BRUCE, 
District Judge. 

BRUCE, District Judge. The case made by the bill, amendments, 
answer of respondents, and evidence in the cause is substantially 
that the complainant, the Chattanooga Medicine Company, a cor- 
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poration organized under the laws of the state of Tennessee, brings 
its bill against Miles A. Thedford and W. J. Satterfield, citizens of 
the state of Georgia, and says: That, prior to the year 1850, one 
Dr. A. Q. Simmons discovered a medicine which he made, and 
which become widely known as a liver medicine, and cure for 
diseases of the liver. That, in the year 1856, Dr. Simmons granted 
to his son-in-law, John H. Thedford, the right to make his medicine, 
and to use his (Simmons') name in advertising and selling it. That, 
in the year 1872, John H. Thedford sold and transferred to Miles A. 
Thedford all his right and title to make and sell the medicine. In 
the latter part of the year 1872, Miles A. Thedford engaged in 
manufacturing and selling the medicine in Chattanooga, Tenn., un- 
der the firm name of M. A. Thedford & Co., which name became 
known as the name of the manufacturers of Simmons' Liver Med- 
icine, and thus firm was engaged in manufacturing, advertising, and 
selling it to the public. On the 14th day of October, 1875, M. A. 
Thedford sold and transferred to William G. Smith and Charles Mc- 
Knight a two-thirds interest in his right to manufacture and sell 
the medicine for $2,200. This contract is in writing, and states 
that the right transferred is the "right, title, and interest to com- 
pound, mix, make, manufacture, advertise, and sell what is known 
as 'Simmons' Liver Medicine,' the said right descending to me 
through my father, J. H. Thedford, who is the son-in-law, and re- 
ceived the right from his father-in-law, A. Q. Simmons, now de- 
ceased, and was the original inventor of said medicine." Miles A. 
Thedford, William G. Smith, and Charles McKnight darned on the 
business of manufacturing and selling the medicine in Chattanooga, 
Tenn., under the firm name of M. A. Thedford & Co. Their chief 
office was in Chattanooga, and on the 22d day of November, 1876, 
they were engaged in this business, and had a stock of goods amount- 
ing to $ 5,329.05; and book accounts, $8,056.97; and plates, electro- 
types, and lithographing stones and printed matter used in ad- 
vertising the medicine, bearing the signature of M. A. Thedford & 
Co. On the 22d day of November, 1876, M. A. Thedford sold his one- 
third interest in the business and right to manufacture and sell 
the Simmons' Medicine to Z. E. Patton, and was paid for it in a 
tract of land of 500 acres, more or less, in Caroosa county, Ga. This 
transfer is in writing, and states that: 

"I hereby transfer and convey to said Z. B. Patton all and every of my 
rights, title, and interest whatsoever, that I have been and am or may here- 
after become possessed of, in the right to manufacture, make, advertise, and 
sell the said Simmons' Liver Medicine; and I hereby bind myself not to en- 
gage in the business of manufacturing or selling the said medicine under any 
name or style, or to become Interested In the manufacture through any other 
person whatsoever, except that I should become the owner of any part or in- 
terest sold to Smith, McKnight, or Patton in the manufacture or sale of said 
medicine, under the firm name and style of M. A. Thedford & Co. * * * " 

In 1879 the complainant company succeeded to the right of Smith, 
McKnight, and Patton, and has ever since been engaged in manu- 
facturing, advertising, and selling the medicine. The defendants 
in their answer say that they have formed a partnership under the 
firm name of M. A. Thedford Medicine Company, and that they have 
v.66p.no.4 — 35 
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commenced to make, advertise, and seli "T. L. L," which is "M. A. 
Thedford's Liver Invigorator," and they say the name M. A. Thedford 
is worth to them not less than the sum of f 10,000. The evidence 
shows that "T. L. L," "M. A. Thedford's Liver Invigorator," is put 
upon the market in wrappers and packages, with symbols and litera- 
ture which are calculated to induce the belief on the part of the pub- 
lic that it is the Simmons' Liver Medicine manufactured by the M. A, 
Thedford Medicine Company, and the literature makes prominent 
that M. Au Thedford is the grandson of Dr. A. Q. Simmons. 

Upon the face of it, it would seeha to be a clear attempt upon the 
part of defendants to use and avail themselves of the same thing 
that M. A. Thedford sold first, two-thirds of it to Smith and Mc- 
Knight, and afterwards the other third to Z. E. Patton, November 
22, 1876. These sales, in terms, indicate a clear purpose on the 
part of Thedford to go out of the business, and to give his successors 
in interest a clear field, not only to the right to manufacture, ad- 
vertise, and sell Simmons' Liver Medicine, but to the exclusive use 
of the name "Thedford & Co." in the carrying on of their business. 
In the very nature of things, such a business as the defendants pro- 
pose, with the means of advertising they are using, must operate an 
infringement upon the right of the plaintiff. • 

There is this suggestion: That the language used in the transfer 
to Patton is limited to the making and selling of Simmons' Liver 
Medicine, calling it by that name, and that the use which the 
complainant company is authorized to make of the name of a M. A. 
Thedford & Co." is likewise to be limited to the making, advertising, 
and selling of Simmons' Liver Medicine, and that afterwards the 
predecessors of the complainant company discontinued the use of 
the word "Simmons," and called their medicine "M. A. Thedford & 
Co.'s Original and Only Genuine Liver Medicine, or Black Draught," 
and that this change in the name and literature of the complainant 
company gave the defendant the right to do what he now claims. 
We think this view of the terms of the transfer is too narrow, and 
the evidence does not show that the complainant company aband- 
oned the right to make Simmons' Liver Medicine in one form or 
other, but it shows the contrary. The cause of this change may be 
found in the Zeiler suit, brought by a rival of the predecessor of 
the plaintiff company in the circuit court of the United States for 
the Eastern district of Tennessee, with the merits of which we have 
nothing to do here; but it is in the record, and perhaps furnishes 
a reason for the change which was made in the name of the medi- 
cine which the plaintiff company was engaged in manufacturing 
and selling; but it is not clear here that change could inure to 
the benefit of the defendants, in the absence of proof showing an 
abandonment by the complainant company of the right to make and 
sell Simmons' Liver Medicine. We do not deem it necessary to enter 
into any inquiry as to the ingredients of Simmons' Liver Medicine, 
or what his formula actually was, if he had any, or how the com- 
plainant's medicine called "M. A. Thedford & Company's Original 
and Only Genuine Liver Medicine, or Black Draught," differed, if at 
all, from Simmons' Liver Medicine, or whether either of the medi- 
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cines are intrinsically valuable or not However that may be, the 
manufacture and sale of the medicine seems to have become the 
basis of a valuable business, and the question here is as to the 
right to manufacture it and the manner in which it shall be placed 
upon the market; and, as between the parties to this suit, we think 
the evidence shows that the defendants, in clear violation of the 
contract of M. A. Thedford, are infringing upon plaintiff's rights* 
and are subjecting the plaintiff to an imjust and unfair competition 
in business. The decree of the circuit court is reversed, and the 
cause remanded, with instructions to issue an injunction, and refer 
the cause to a master to take account of damages; and it is so 
ordered. 



WALTER A. WOOD MOWING & REAPING MACH. CO. v. WILLIAM 
DEERING & CO. et al. 

(Circuit Court, N. D. Illinois. Man* 5, 1895.) 

1. Patents for Inventions— Infringement— Extent of Claim. 

Letters patent No. 456,825, July 28, 1891, to George H. Bowe, applied 
for May 4, 1885, is not infringed by the sheaf carriers shown and de- 
scribed in the Kennedy & Steward patent, No. 405,892, June 25, 1889, and 
in the Steward patent, No. 482,931, June 24, 1891. 

9. Same— Interference. 

In the interferences between the Howe application and those of Ken- 
nedy & Steward, Ellis and others the patent office arrayed or classified 
the carrier attachments as of two separate and distinct types or species,— 
that of Howe being designated as "single-jointed" in design, and that of 
Kennedy & Steward and one form of Ellis as "double-jointed." Held, that 
the Howe patent is limited to single- join ted carriers, and the carriers of 
the defendant, being double-jointed, are therefore not infringements. 

& Same— Extent of Claim. 

After Howe had made repeated efforts to broaden the claims of his 
patent so that they might cover double- jointed carriers, and after his pat- 
ent had been secured in the interference proceedings upon the distinction 
of the single-jointed feature, the assignee of the patent must abide by the 
conditions under which the grant was obtained, and is not at liberty in 
court to ask for a construction relinquished in the patent office. 

4. Same— Construction. 

The Howe patent is fo/ an improvement only, and is not for a funda- 
mental invention, and the value of the improvement is not In question, 
and the fact that it is not a pioneer determines the rule of its construction. 

Bill by the Walter A. Wood Mowing & Heaping Machine Com- 
pany against William Deering & Co. and others to restrain infringe- 
ment 

George Harding and Pierce & Fisher, for complainant. 
Banning & Banning and Edmund Wetmore, for defendants. 

SEAMAN, District Judge. This bill charges infringement of 
letters patent No. 456,825, issued to complainant as assignee of 
George H. Howe, July 28, 1891, for an improvement in "sheaf car- 
rier and dumper for harvesters," applied for May 4, 1885. The 
claims of which infringement is alleged are as follows: 

"(1) The combination, with a harvester, of a eheaf carrier composed of pro- 
jecting rods, each having a journal at an angle to the projecting portion of 
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the rod and being connected with the harvester by a bearing constructed and 
arranged so as to cause each rod In dumping to move downwardly and later- 
ally towards its support 

"(2) The combination, with a harvester, of a sheaf carrier composed of later- 
ally projecting rods, each having a journal at an angle to the projecting por- 
tion of the rod, and being connected to the side of the harvester by a bearing 
so inclined as to cause each rod in dumping to move downwardly and back- 
wardly toward the side of the machine. 

. "(3) The combination, with a harvester, of a sheaf carrier composed of a 
series of laterally projecting rods, each having a journal at an angle to the 
projecting portion of the rod, and being connected to the side of the harvester 
by a bearing so inclined as to cause each rod in dumping to move downward- 
ly and backwardly toward the side of the machine, and a bar to which the 
inner ends of all the rods are connected, to cause them to move concurrently. 

"(4) The combination, with a harvester, of a sheaf carrier composed of a 
series of laterally projecting rods, each having a journal at an angle to the 
projecting portion of the rod, and being connected to the side of the harvester 
by a bearing so inclined as to cause each rod in dumping to move downward- 
ly and backwardly toward the side of the machine, a bar to which the inner 
ends of all the rods are connected, and connections between the bar and the 
lever within the reach of the driver." 

The alleged infringing devices employed by the defendant appear 
in the reconji as "Carrier A" and '.'Carrier B." The former appears 
in the Kennedy & Steward patent No. 405,802, granted June 25, 
1889 (application July 27, 1885), and the latter in patent No. 482,931, 
granted to J. F. Steward, September 20, 1892, on application filed 
June 24, 1891. 

The answer of the defendants denies infringement, sets up an 
invention by Ellis of a so-called "Strawberry Point" machine, inter- 
ference proceedings in the patent office, and adjudication there 
that the Ellis conception was prior to the Howe (complainant's); 
that the Strawberry Point machine contains all that was new or 
patentable in Howe's; that Steward was a prior inventor; and also 
sets up the prior state of the art as shown by patents of Burnham, 
Gage, Burson, Dentler, Bell, and others. The testimony is volumin- 
ous, and includes that of Mr. See, as expert on the part of complain- 
ants, and Mr. Dayton on the part of defendants, and the file wrap- 
per and contents in respect to each of the patents in controversy, 
and the several interference proceedings in the patent office. 

The argument of this case was clear and instructive in presen- 
tation of the questions involved, and I regret that other engage- 
ments have so long postponed the final consideration, and that, 
after taking considerable time in careful study of the numerous 
points which are set forth in the extended briefs and in reviewing 
the record, I must confine my opinion to a brief statement of con- 
clusions. It is disclosed by the record, as stated by the witness 
Carver in behalf of the complainant, that "there was a tremendous 
effort on the part of the manufacturers in 1884 and 1885 to produce 
a successful bundle carrier" for attachment to the well-known 
harvester devices. The carriers in use were not satisfactory, and 
the representative of complainant's machines came in the fall of 
1884 from an unsuccessful contest in England, which he attributed 
to the imperfection of their bundle carrier, and set Mr. Howe upon 
the work of inventing a remedy. Earlier in that same year the 
defendants were experimenting to the same end in the wheat 
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fields of Texas and elsewhere, and Ellis, whose conceptions figure 
prominently in the contest, was at work in the line prior to Howe. 
The race on the part of the complainant and the defendants was 
to find an attachment which would give preference to their har- 
vesters respectively. There were numerous prior devices for the 
purpose, in one form or another. The contestants were seeking 
improvements, and in view of the prior state of the art their inven- 
tions for which patents were sought and granted cannot be con- 
sidered fundamental or pioneer inventions. With reference to 
the inventive conceptions of Ellis, I do not find it necessary to 
decide the question of priority, or how far he may have been in- 
formed by the exhibition of the Howe device, in the spring of 1885, 
for the working out of his patent, now owned by the defendants. 
All the controversy in this case seems to me to be resolved by the 
proceedings in the patent office, whereby the respective claims 
were clearly limited, and the litigants accepted their patents with 
the amendments, construction, and limitation there placed upon 
them, and, in the controlling features, largely upon the distinc- 
tions for which the complainant then contended to uphold the 
Howe invention. The patents were reconciled in the rulings of the 
patent office by arraying or classifying the carrier attachments as 
of two separate and distinct types or species; that of Howe being 
designated as "single-jointed" in design, and the other, of Kennedy 
& Steward, and one form of Ellis, as "double-jointed." An attempt 
by Steward to obtain allowance of a claim in his patent which would 
cross this line with single-axis carrier fingers was successfully con- 
tested by the complainant upon this distinction. In substance the 
patent office gave and the complainant accepted a definition of 
these several claims of the Howe patent as securing and limiting 
to the construction of a carrier in which the rods or fingers had a 
journal with fixed inclined bearing to give the requisite move- 
ments, the pivot being single and invariable, called the "single 
joint," as distinguished from the double-joint journal of Burson's 
prior invention, and of which Kennedy & Steward were allowed as 
improvers. The defendants' sheaf carrier is clearly of the latter 
construction and type. It has not the single and invariable pivot, 
but the fingers are mounted upon pivots which are in a vertical 
position while receiving their load, and, as the fingers move to 
discharge the load, the pivot changes to an inclined position from 
the vertical. The complainant was met with this distinction and 
the prior invention of double-jointed devices against repeated 
efforts to broaden the claims for the Howe patent so that they 
might bear the construction for which complainant now contends, 
and, when thrown into interference with the double-jointed inven- 
tions, saved its grant for a patent upon the distinction of this 
single-axis feature of his invention. 

The opinions handed down in the interference proceedings are 

instructive, and are convincing to my mind that the true theory 

was there adopted, and probably the only one upon which this 

patent could be founded. The rulings thereupon adopted must 

. control for the construction of these claims. The decisions of the 
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supreme court are clear and uniform that the complainant must 
abide by the conditions which were there imposed and accepted, 
and that it is "not at liberty now to insist upon a construction 
which will include what it was expressly required to abandon 
and disavow as a condition of the grant" Sutter v. Robinson, 119 
U. S. 541, 7 Sup. Ct 376; Shepard v. Carrigan, 116 U. S. 598, 6 Sup. 
Ct. 493; Sargent v. Lock Co., 114 U. S. 86, 5 Sup. Ct. 1021; Morgan 
Envelope Co. v. Albany Perforated Wrapping Paper Co., 152 U. S. 
425, 14 Sup. Ct. 627. The recent and important decision by the 
circuit court of appeals of the First circuit (Reece Button-Hole 
Mach. Co. v. Globe Button-Hole Mach. Co., 10 C. C. A. 194, 61 Fed. 
958) is not in opposition to the above cases, but expressly recognizes 
their authority and their application where "there was a fair issue 
formulated and understood by the applicant for the patent, requiring 
him clearly to yield directly a portion of what he claimed, and the 
effect of his yielding could not be mistaken." That the com- 
plainant's patent was for an improvement only, and not a funda- 
mental invention, seems entirely clear. Sheaf carriers composed 
of projecting rods or fingers appear in several prior patents (Dent- 
ler, Burnham, Bell, and Burson). The features of curved finger, 
and of hinging to drop the load, and for swinging horizontally, and 
of devices for the driver to operate, are found in one or other of 
these. The value of the improvement is not the question. The 
fact that it is not a pioneer determines the rule of construction. 
I feel constrained to hold that the defendants' carriers do not in- 
fringe, and the bill must be dismissed for want of equity. So 
ordered. 



WESTERN TELEPHONE CONST. 00. v. STROMBERG et at 

(Circuit Court, N. D. Illinois, N. D. February 19, 1895.) 

1. Patents— Validity— Estoppel by Assignment. 

Defendants, in a suit for infringement of patents, are estopped from de- 
nying the validity of the patents which said defendants have assigned for 
a consideration to complainant, but they are not precluded from showing 
the prior state of the art, to ascertain the nature and extent of the thing 
granted. 

2. Same— Preliminary Injunction. 

In a motion for preliminary injunction it is not necessary to pass upon 
the question of constructive identity, but it is sufficient that a doubt Is 
fairly raised by the affidavits of the experts in behalf of defendants, who 
point out grounds of distinction between the complainant's patents and 
the device of defendants in the light of the prior art, and assert that there 
is no infringement. 
8. Same— Improvements in Telephones. 

Preliminary injunction against infringement of patents Nos. 504,636 and 
516,777, for improvements in telephones, denied, on the ground that in- 
fringement did not clearly appear. 

This was a bill by the Western Telephone Construction Company 
against Alfred Stromberg and Androy Carlson for infringement of 
certain patents. Complainant moved for a preliminary injunc- 
tion. 
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Stanley S. Stout (J. H. Raymond, of counsel), for complainant 
Barton & Brown, for defendants. 

SEAMAN, District Judge. This is a motion for a preliminary 
injunction to restrain alleged infringement of letters patent No. 
504,636 and No. 516,777. The claims of which infringement is 
asserted read as follows: 

In No. 504,636, one claim: 

"(1) In a telephone, the combination of the pole pieces, d, d, with the ex- 
tensions, f, f, the angular pieces of iron, f, f , attached thereto, the helices, 
g, g, surrounding the ends of said angular pieces, and the diaphragm, h, 
adapted* to vibrate in proximity to said angular pieces of iron, substantially 
as described." 

In No. 516,777, two claims: 

"(1) The combination with a horizontally shifting telephone hook, yieldingly 
maintained at one end of its travel, of a bracket, one edge thereof occupying 
a position between the members of said hook, whereby the insertion of the 
telephone receiver between said edge and the outer member of said hook 
may impart to the hook a transverse movement, substantially as described. 

"(2) The combination with a horizontally shifting telephone hook, yieldingly 
maintained at one end of its travel, of a bracket, one edge thereof occupying 
a position between the members of said hook and contact points controlled 
by said telephone hook, substantially as described." 

The complainant relies for an injunction pendente lite upon the 
following propositions: (1) That the defendants are the patentees 
to whom both these letters patent were issued, and "the grantors 
of the full exclusive license to the complainant" thereunder, and 
are therefore "estopped from denying the validity of the face value 
of these patents"; and, further, that such estoppel prevents inquiry 
into the prior state of the art, to narrow the construction or scope 
of the claims, or, as broadly stated in the argument for complain- 
ant, that for the purposes of this motion, "until some further pos- 
sible showing is made by the defendants, no defense is now open 
to them." (2) That infringement is clearly shown. 

1. It is the undoubted rule that the defendants, as grantors, 
cannot impeach the validity of the patents, but I am satisfied that 
the estoppel does not reach to the extent urged by the complain- 
ant. The defendants are not precluded from showing the prior 
state of the art to ascertain "the nature and extent of the thing 
granted." Babcock v. Clarkson, 63 Fed. 607, 11 C. C. A. 351; Martin 
& Hill Cash Carrier Co. v. Martin, 62 Fed. 272. The cases cited 
in behalf of complainant do not seem to me to support its conten- 
tion. Purifier Co. v. Guilder, 9 Fed. 155; Burdsall v. Curran, 31 
Fed. 918; Adee v. Thomas, 41 Fed. 342, 346; Blount v. Societe, etc., 
3 C. C. A. 455, 53 Fed. 98. They simply exemplify the rule that the 
grantor cannot deny or question the validity of his grant or title, 
or set up his own fraud or mistake to defeat or derogate from his 
grant. The defendants have introduced showing of the prior state 
of the art for the purpose of construing the claims of the patents. 
This is competent, at least so far as it is made to appear that the 
patentees were not original inventors of telephones or telephone 
switches; but the invention claimed was only an improvement of 
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a known device, and the doctrine of equivalents cannot be invoked 
to suppress other improvements in the same line which are not 
''mere colorable invasions of the first." The claims must be re- 
stricted to the specific form of device for which the patent was 
granted. Railroad Co. v. Mellon, 104 U. S. 112; White v. Dunbar, 
119 U. S. 47, 7 Sup. Ct 72; Miller v. Manufacturing Co., 151 U. S. 186, 
14 Sup. Ct. 310. 

2. With inquiry open in reference to the prior art, the affidavits 
of Messrs. Haskins and Jones disclose numerous prior devices in 
telephones and telephone switches, and that these patents can only 
have force as improvements in the means. Indeed, the reports are 
full of adjudications of which notice can be taken to that effect 
The affidavits on behalf of defendants alleging breach of contract 
of employment and misrepresentations cannot be considered upon 
this motion. The only question is of infringement or identity of 
devices, and the issue is not upon the alleged subsequent patent 
granted to the defendants (of which copy is presented in the argu- 
ment of complainant), but upon the devices which were produced 
and conceded as an exhibit of the defendants' alleged infringement 
The rule is settled that the fact of infringement must be conclu- 
sively shown for an injunction pendente lite. Therefore, upon this 
motion, it is not necessary to pass upon the question of constructive 
identity, but it is sufficient that a doubt is fairly raised by the 
affidavits of the learned experts in behalf of defendants, who point 
out the ground of distinction in the light of prior art, and assert 
that there is no infringement. Cogent reasons are presented by 
their affidavits against infringement of the combination in the claim 
of letters patent No. 504,636, in the absence of a pole piece in defend- 
ants' apparatus. And, while the showing may not be clearly made 
out that the switch device is not a mere evasion of No. 516,777, 
I cannot say that a conclusion is undoubted in view of the affi- 
davits and the reference to the Phelps switch and other prior de- 
vices. It follows that an injunction must be denied, leaving all 
questions of identity to final hearing; and it is so ordered. The 
demurrers interposed by the defendants are overruled, as the com- 
plainant was allowed to amend upon the technical and only ground 
which was well taken. 



WALL et al. v. LECK. 

(Circuit Court of Appeals, Ninth Circuit February 4, 1895.) 

No. 184. 

Pat bnts— Novelty and Invention— Process of Fumigating Trees. 

The discovery that the old process of fumigating plants and trees by 
hydrocyanic acid gas, after covering them wiili an oiled tent, is more ef- 
fective in the absence of the actinic rays of the sun, gives no right to a 
patent for the use of that process at night or in cloudy or foggy weather, 
when such rays are excluded by the processes of nature. 61 Fed. 291, fol- 
lowed. 
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& Sams. 

The Wall, Jones and Bishop patent, No. 445,342, for a process of fumi- 
gating trees, held void on its face for want of patentable invention. 61 Fed. 
291, followed. 

Appeal from the Circuit Court of the United States for the South- 
ern District of California. 

This was a bill by W. B. Wall and others against Henry Leek for 
infringement of letters patent No. 445,342, issued January 27, 1891, 
to W. B. Wall, M. S. Jones, and A. D. Bishop for a process for fumi- 
gating trees and plants. The circuit court sustained a demurrer to 
the bill on the ground that the patent was void on its face for 
want of patentable novelty and invention. 61 Fed. 29L Complain- 
ants appealed. 

W. F. Henning and H. T. Hazard, for appellants. 
Ray Billingsley, for appellee. 

Before McKENNA and GILBERT, Circuit Judges, and HAW- 
LEY, District Judge. 

HAWLEY, District Judge. This suit was brought by appellants 
against the appellee for an alleged infringement of letters patent 
No. 445,342; issued January 27, 1891, to appellants for a process of 
fumigating trees and plants, for an accounting of profits alleged to 
have been realized by the appellee, and for an injunction, etc. A 
demurrer was interposed to the bill of complaint upon the ground 
"that it appeareth by the complainants' own showing by the said 
bill that they are not entitled in a court of equity to the relief prayed 
for by the bill against this defendant, or any relief touching the 
matters contained in the said bill, or any of such matters." This 
demurrer was sustained, "the court being of opinion that the pat- 
ent is void for want of novelty and invention, and that, in view of its 
recitals, it is so plainly so that it cannot be aided by evidence, it 
should be so declared on demurrer, without subjecting the parties 
to the costs of producing proof." Did the court err in sustaining 
the demurrer? Does the bill state facts sufficient to authorize a 
court of equity to grant the relief prayed for? The bill alleges, 
among other things, that complainants — 

"Are the original and first discoverers and inventors of a new and useful pro- 
cess for the fumigation of trees and other plants, which consists In fumigat- 
ing with hydrocyanic acid gas, in the absence, substantially, of the actinic 
rays of light"; that they obtained a patent from the United States patent 
office for their discovery, "which patented process had not been known, used, 
or published prior to the said discovery and application of your orators; 
• * * that the said fumigating process of your orators was^ designed to 
destroy, and when performed in the manner set forth In their said applica- 
tion and In their said letters patent does destroy, the scale Insects of certain 
destructive species or varieties commonly infesting or living on citrus fruit 
trees and other plants, and effectively rids said trees and plants (so fumi- 
gated) of such insects, so as to greatly benefit said trees and plants, and 
thereby produce great benefits and profits to the owner thereof, and when so 
used does not injure the plant or tree." 

These averments in the abstract — independent of the letters pat- 
ent — might be said to state sufficient facts to show invention; and 
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if it be true, as alleged, that complainants discovered and invented 
a new and useful process for the fumigation of trees, etc., then they 
might, under well-known principles of the patent law, be entitled 
to maintain the suit. But it will be noticed that the averments in 
the bill fail to state specifically what the "process" which they 
discovered is. The letters patent are not annexed to the bill, but 
an exemplified copy thereof is offered to be and was produced for 
the inspection of the court We must therefore look to the patent, 
its specifications and claim, in order to ascertain the character of 
the "process" which complainants allege they discovered and in- 
vented. What is it? The application for the patent declares that 
"it consists in fumigating the plant with hydrocyanic acid gas, in 
the absence of light" The specifications declare that : 

"Hydrocyanic acid gas has heretofore been employed in fumigating trees, 
but it has not been considered practicable, for the reason that, if the gas 
were of sufficient strength to destroy the insects on the plants, it also in- 
jured the foliage and fruit. We have discovered that when the light is ex- 
cluded the action of the gas is more effective in destroying Insect life, and 
at the same time becomes harmless to plant life, unless used excessively. 
Our process differs from the. ordinary process of fumigating with hydrocyanic 
acid gas only in that we exclude the light. This may be done by means of 
the oiled tent or covering ordinarily used for such fumigation, provided the 
fumigation is done at night. If the work is done in the daytime, the covering 
must be so colored as to exclude the actinic rays of light, but we do not 
believe it possible to produce satisfactory results with any colored tent in 
bright daylight" 

After giving this specific statement of their discovery, they de- 
clare that what they claim as new and desire to secure by their 
letters patent is "the process set forth of fumigating plants with 
hydrocyanic acid gas in the absence, substantially, of the actinic 
rays of light" The argument of the learned counsel for appellants 
exhibited a degree of ingenuity that is commendable, and is de- 
serving of respectful consideration. It is earnestly contended that 
the circuit court, in sustaining the demurrer, failed to distinguish 
between a process and the means of carrying out the process; be- 
tween a mode of application or condition and a means of producing 
that condition; between the importance of the absence of the light 
and the means of producing that absence, — and numerous author- 
ities are cited which it is claimed uphold the novelty of the inven- 
tion. While asserting that the claim in the patent is a sufficient 
guaranty that it was not night nor any force of nature upon which 
appellants obtained the patent, and contending that it was for a 
discovery that by employing well-known agents under certain con- 
ditions success would result where failure and disaster had pre- 
viously been the result, it is frankly admitted that the specifications 
in the patent disclose the fact that appellants made the discovery 
that hydrocyanic acid gas may be used successfully in the absence 
of the actinic rays of light This was the only discovery which is 
claimed, and the argument is, to quote from appellants' brief: 

"The recommendation or direction to apply this gas at night for the pur- 
pose of accomplishing the desired result is but the pointing out of a way or 
mode of avoiding the effect of an element or force which it had now been dis- 
covered had theretofore rendered fumigation with this gas impracticable." 
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But in this connection we are brought back to the fact that appel- 
lants in their letters patent only pointed out the way by the use of 
a natural condition of nature's laws. They did not invent any new 
process, chemical or otherwise, whereby the force of nature was to 
be controlled. They invented no machine, apparatus, device, or 
process to exclude the actinic or other rays of light. It is true that 
a mode was pointed out, but not approved, to so color the tent or 
covering as to exclude the actinic rays of light; but they neither 
invented nor discovered any process, texture, or coloring that would 
sufficiently accomplish that purpose. The discovery of such a color- 
ing is still an open field for the genius of future inventors. Their 
discovery, which is conceded to be valuable and of great benefit, was 
that the old process of fumigating trees by means of an oiled tent 
and .hydrocyanic acid gas, both of which were old and free to the 
public, could be made successful "provided the fumigation is done 
at night" Such a discovery, however new and valuable it may be, 
is not within the pale of patentable inventions. It does not come 
within any of the principles of the patent law, or any of the pro- 
visions of the statute relating to patents. A mere naked principle, 
a law of nature, or property of matter cannot be patented. So 
long as the principle is a mere item of knowledge, and sometimes 
from its nature it must always remain such, no patent can be held 
valid, however brilliant and useful the discovery may be. Merw. 
Pat Inv. 4, 73, 529; 1 Bob. Pat § 140; Leroy v. Tatham, 14 How. 
156, 175. As was said by Shipman, J., in Morton v. Infirmary, 2 
Pish. Pat Cas. 320, Fed. Cas. No. 9,865: 

"In Its naked, ordinary sense, a discovery is not patentable. A discovery of 
a new principle, force, or law operating, or which can. be made to operate, 
on matter, will not entitle the discoverer to a patent It is only where the 
explorer has gone beyond the mere domain of discovery, and has laid hold 
of the new principle, force, or law, and connected it with some particular 
medium or mechanical contrivance by which or through which it acts on the 
material world, that he can secure the exclusive control of it under the patent 
laws. He then controls his discovery through the means by which he has 
brought it into practical action, or their equivalent action. Sever the force 
or principle discovered from the means or mechanism through which he has 
brought it into the domain of invention, and it immediately falls out of that 
domain and eludes his grasp. It is then a naked discovery, and not an inven- 
tion." 

An artificial force is a natural force, so transformed in character 
or energies by human power as to possess new capabilities of ac- 
tion. This transformation of a natural force into a force prac- 
tically new involves a true inventive act 1 Bob. Pat §§ 92, 96, 
99, 103. 

Within these general principles many cases may be found where 
patents have been sustained for a process, art, device, or machine 
where all the elements were old, provided the mode of application 
is new. But in all of the numerous cases cited by appellants to sus- 
tain this position it will be found either that there was a new com- 
bination of the old elements, or that something was added thereto 
or taken therefrom, or a new mode was invented whereby the prin- 
ciple that was discovered could be applied. The case of Neilson v. 
Harford, 8 Mees. & W. 806, 1 Webst Pat. Cas. 295, furnishes an 
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apt illustration of the class of cases where a principle with a new 
means of applying it constitutes the basis for a patent. Neil son in 
1828 discovered that a hot blast of air thrown into a. furnace was 
more effective than the cold blast which had been previously used. 
It had previously been supposed that the colder the blast the hotter 
the fire, because it had been observed or discovered that the furnace 
fires burned better in winter than in summer. The supposition that 
the cold blast was better than the hot blast was not correct, the truth 
being that the furnace fires burned better in winter because the air 
was drier, not because it was colder. Neilson discovered the phys- 
ical law — the real truth— that a hot blast is more effective than 
a cold blast in a furnace, and he invented and described an ap- 
paratus for making use of this discovery by heating the air blast 
before it is directed into the furnace, and thereby brought his ap- 
plication within the provisions of the statute. Now, if Neilson had 
merely announced the principle that a hot blast is better than a 
cold blast for a furnace, it is evident that he would not have been 
entitled to a patent But he described a means of applying the 
principle, by interposing a chamber or receptacle in which the blast 
was heated by a separate fire before it was thrown into the furnace. 
If appellants had followed up their discovery by inventing some 
new process, device, or apparatus that would exclude the light, 
they would have brought themselves within the principle announced 
in the Neilson Case. But they did nothing of the kind. They sim- 
ply discovered a truth, — that the fumigation of the trees and plants 
could be made more effective and beneficial by using it in the old 
way, only at night, or in cloudy days or foggy weather; at any time 
when the actinic rays of light were absent by the natural condition 
of nature. To have entitled them to a patent, they should have fol- 
lowed up their valuable discovery by inventing some new method 
by the application of which the deleterious effect of the actinic 
rays of light could have been avoided. 

A similar distinction between the Neilson Case and the present 
will be found in all the cases. Thus in Lawther v. Hamilton, 124 
U. S. 1, 8 Sup. Ct. 342, a patent for a new and improved process for 
treating oleaginous seeds was upheld although all the instrumen- 
talities were old. The only thing that was new was the mode of 
applying the old instrumentalities. The process of extracting oil 
from flaxseed was formerly accomplished by means of rollers and 
muller stones. Lawther discovered, by actual experiments, that in 
crushing the seed the tearing, pulverizing action of the muller 
stones was injurious; that more advantageous results were ob- 
tained by dispensing with the use of the muller stones. Although 
the machinery and apparatus had all been used before, yet Lawther 
discovered an improvement in the process by altogether omitting 
one of the steps of the former process, and thereby brought himself 
within the rule which we have heretofore announced. McClurg v. 
Kingsland, 1 How. 202, as explained in Burr v. Duryee, 1 Wall. 
568, furnishes another illustration of the rule. A workman in a 
foundry observed, in pumping water into a bucket, that the water, 
entering at a tangent to the circle of the bucket, acquired a circular 
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motion, diminishing when it approached the center, where bits of 
straw and other lighter materials would be concentrated. In cast- 
ing iron rolls, the metal required to have this rotary motion for the 
same purpose. This effect had previously been produced by stirring 
the liquid metal. The thought all at once struck the mind of this 
observer that the application of this principle or law of nature 
might be beneficially made to the casting of iron rolls by merely 
introducing the metal at the bottom of the mold at a tangent This 
was held to embrace an invention of a new improvement in the 
art of casting iron, by giving an angular direction to the tube which 
conducts the metal to the mold. In these and other kindred cases 
it will be noticed that the particular processes used to extract, 
modify, control, or concentrate the natural agencies constituted 
the invention. The invention was not in discovering them, but in 
applying them to useful objects. Is it not evident, without further 
reference to the authorities cited by appellants, that such cases do 
not support appellants' contention? Appellants, having ascertained 
that the fumigation of trees by the old process when the actinic 
rays of light were present, although destructive to the scale, was 
nevertheless injurious to the trees, in the field of their investigations 
and experiments made the discovery that if it was used when the 
rays of light were absent it would destroy the scale or other insects 
without having any deleterious effect upon the trees. The mode 
of application of this process, to make it beneficial, useful, and valua- 
ble, as described by them, was by utilizing a condition or force of 
nature by using the process at night, when the rays of light were 
absent They did not invent the darkness of night, or the cloudy, 
foggy weather, when the process could be safely used, nor any 
method of excluding the light except by the natural changes in the 
condition of the weather, or of the hours of night as distinguished 
from the hours of day. In the field of medical science and invention 
it may be, if it has not already been, discovered that the air we 
breathe at certain hours of the day is more beneficial and healthful 
than the air we breathe at certain hours of the night; but would 
the discovery and absolute proof of this fact entitle the original dis- 
coverer to a patent for the exclusive use of the air at the beneficial 
hours of day, and invest him with the power and authority, under 
the shield of the patent law, to enjoin each and every other in* 
dividual from utilizing the air at that particular time of day unless 
he is paid a royalty, or grants a license for such use? Some things 
are so self-evident as not to require any proof of their existence. 
No natural function of the day or of the night, of the sun or of the 
moon, is patentable. These natural conditions are as free to all 
mankind as is the air we breathe. The broad canopy of heaven can 
be used in the daytime, or the night-time, and at all times, in sun- 
shine or in darkness, by everybody, in the presence or the absence 
of any rays of light, or any condition of the atmosphere. A prin- 
ciple, considered as a natural physical force, is not the product of 
Inventive skill. It is the common property of all mankind. It ex- 
ists in nature independently of human effort, and can neither be 
diminished nor increased by human power. Man con discover and 
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employ It, but Ma employment of it in the modes or throngh the 
instrumentalities by which it is applied in nature is a mere imita- 
tion of what every man is able to perceive and reproduce as well as 
he. All endeavors to confine it to himself are at once futile and 
unjust It exists for all men, as well after his discovery as before. 
The laws necessarily recognize and protect this right, and do not 
permit any man to exclusively use the conditions which are the 
gifts of nature, simply because he was the first one to discover its 
value. Not until some new instrument or method is contrived for 
its direction towards ends which it cannot naturally accomplish 
does his creative genius manifest itself. 1 Rob. Pat § 136 et seq.; 
Detmold v. Reeves, 1 Fish. Pat Cas. 131, Fed. Cas. No. 3,831; Morton 
v. Infirmary, 2 Fish. Pat. Cas. 320, Fed. Cas. No. 9,865; Morton's 
Anaesthetic Patent, 8 Op. Attys. Gen. 269. The court did not err 
in sustaining the demurrer. The judgment of the circuit court is 
affirmed, with costs. 



AMERICAN DUNLOP TIRE CO. v. ERIE RUBBER CO. 
(Circuit Court, W. D. Pennsylvania. January 28, 1895.) 

L Patents— Limitation of Claims — Statement of Best Method. 

A statement In the specifications that In the best methods of applying 
their invention the patentees use a supplemental device there described, 
is not to be read, as a limitation, into a claim which contains no reference 
to it, especially when the significance of its omission Is emphasized by its 
Incorporation into a subsequent claim. 

SL Bame— Invention— Infringement — Pneumatic Tires. 

The' Brown and Stillman patent, No. 488,404, for a pneumatic tire con- 
taining an Inflatable tube, and made inextenslble clrcumferentlally by 
means of circumferential enforcements along two lines within the edges 
and above the bottom of the groove, whereby the tire is made to seat 
itself on inflation and the necessity for mechanical connection with the 
rim is obviated, construed as to the first claim, which is hdd to show 
patentable invention, and to be infringed by the Moomey patent, No. 
613,617. 

Duncan & Page, for complainant 
Hallock & Lord, for defendant 

BTJFFINGTON, District Judge. The American Dunlop Tire Com- 
pany file a bill against the Erie Rubber Company for alleged in- 
fringement of the first claim of letters patent No. 488,494 (now owned 
by complainants), which was applied for June 20, 1891, and issued 
December 20, 1892, to Alex. T. Brown and George F. Stillman. The 
subject-matter of that patent and of the present bill is a pneumatic 
tire, which is so named from the fact that it is inflated with air, 
to form a cushion which lessens jars in passing over uneven surfaces 
In bicycles, iron tires were first used; later came solid rubber ones, 
and these in time were succeeded by the pneumatics. Prior to the 
patent in suit, these latter were of two general kinds, — "hose pipe," 
tires or endless tubes of canvas or India rubber, usually cemented 
to the rim; and "double tubes," which consisted of an inflatable tube 
within an outer, nonexpansible shoe or covering divided longi- 
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tudinaUy, and having its edges detachably connected in some way 
with the rim of the wheel. By using this outer shoe there was less 
liability of puncturing the interior air tube, but when this was done 
it was a matter of difficulty and expense to reach the latter to repair 
it, the outer one being either mechanically secured or cemented to 
the rim. This difficulty was in a measure overcome by what are 
known as "clincher tires," where the edges of the shoe and the rims 
of the wheel were adapted to dovetail or interlock with a hook joint 
when air pressure was applied to the inner tube. This style of tire 
is shown in the Jeffry patent, No. 454,115, of June 16, 1891 (record, 
page 430). The alignment of tires was also a matter of difficulty and 
expense. To obtain and maintain perfect alignment, the tire must 
be kept from lateral motion in the rim. To fix the cover in place 
before inflation required accuracy of adjustment in the various parts, 
and the absence of such accuracy resulted in a distorted tire when 
the tube was inflated. In the clincher type, rims with grooves were 
generally used, and the tires were aligned in them by various forms 
of clamping devices. These difficulties were largely overcome by 
the patent in suit. By a device, at once simple and effective, easy 
access is had to the inner tube, and automatic alignment also secured. 
In it we have an exteriorly grooved rim with divergent flanges; an 
outer shoe confining an inflatable tube, seated partly within the 
grooved rim, and made nonextensible circumferentially (preferably 
by endless wire in its edges) along two lines on opposite sides within 
the edges, but above the bottom of the groove. When the inner 
tube is inflated, the shoe moves upwardly and outwardly until a line 
is reached on the rim of a circumference equal to the nonextensible 
circumference of the shoe, at which line on the rim the shoe seats 
itself, and is there kept by internal air pressure. It is thus seen that 
no permanent connection is needed between the rim and shoe, and 
when the tube is deflated the shoe may be readily removed from the 
rim by a process similar to unbuttoning if the circumference of the 
nonextensible wires be properly proportioned to that of the flange 
of the rim. In the best method of applying the principle as stated 
in the patent, the patentees made use of an intermediate "supple- 
mental groove," "offset," or "shoulder," "up into or onto which" the 
wires are forced by air pressure, and there seated and retained. 
These grooves are not specified in the claim now before us, nor are 
they used in either complainant's or respondent's device, as practice 
has shown they are not essential. The first claim — the only one on 
which we are asked to pass — is: 

"In combination with an exteriorly grooved rim having divergent side edges 
or flanges, a tire comprising or confining an inflatable tube, seated and con- 
tained partly within the grooved rim, and made rigid or inextensible cir- 
cumferentially along two lines, lying within the groove below the edges, but 
above the deepest part of the same, by means of circumferential re-enforce- 
ments secured to or incorporated with it, and adapted to be held in place in 
the rim by the action of the Internal air pressure." 

This general form of tire quickly came into common use. The 
proofs show they were first used in the latter part of 1892, and that 
in the first few months of 181)3 30,000 of the Dunlop detachable form 
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were sold by the American Company .and 150,000 pairs by the English 
branches. Tires constructed on this principle do away with all 
permanent connections between rim and shoe, are capable of being 
quickly slipped on or off the rim without the use of any mechanical 
appliances, and, during process of inflation, in a measure, auto- 
matically align themselves. We are of opinion that the difficulties 
overcome by the patentees and the advance they made over former 
methods are such as stamp their device as of a meritorious character. 
Conceding, for present purposes, the separate elements which the 
patentees combined had been known before, yet it must be granted 
they so united them and placed them in such new relations as to pro- 
duce a novel and useful result. Indeed, the respondent's expert him- 
self says: 

"In considering the question of novelty, I find, by an examination of the 
state of the art as revealed by the patents which are exhibits in this case, that 
the older inventors did not seem to have thought of the idea of holding the 
edges of a pneumatic tire of the U-shaped pattern in the groove of a rim. 
except by the application of some adjustable clamping device; because the 
edges of the tire must be stretched in passing it over the flanges of the rim, 
to place it in position. So far as I know, Brown & Stillman were the first to 
conceive of a construction of tire and rim provided with supplemental side 
grooves whose diameter, relatively to the diameter of a deeper central groove 
and the diameter of the flanges, Is such that a tire, the edges of which are 
permanently re-enforced, and have a diameter corresponding to the supple- 
mental grooves, is capable of being removed from the rim and replaced again 
without disturbing or adjusting the re-enforcement of the edges." 

We next inquire, does the respondent's device infringe this claim? 
In it we And an exteriorly grooved rim with divergent side flanges, 
shaped thus: \/, and not having supplemental grooves. An 
inner inflatable tube is used, and an outer shoe, the outer edges of 
which have lips or flaps which fold back upon the main shoe. At 
the juncture of the shoe side and each flap is a circular hollow, or 
pocket, adapted to receive several laps of a stout linen cord or 
binder. This cord is provided with knots, and is tightly wrapped 
when the tire is deflated, each lap overlapping the preceding one, 
and the cords being twisted and intertwined at the final, and some- 
times at the preceding, laps. When the shoe and lip are in close 
contact'from inflation, a closed circular binder recess is formed, the 
shoulder or upper segment of which is part of the flap. Patent No. 
513,617, issued January 30, 1894, to Joseph G. Moomey, in accordance 
with which this device is made, thus alludes to the binder and its 
workings: 

"The flaps are made of gradually increasing thickness front the seat of the 
binder outward, so that, when the flap is in place, the circumference of its 
upper edge increases from the seat toward the outer edge. This makes the 
flap triangularly shaped, where the rim is shown as in Fig. 1, the sides belug 
on the rim and the flange, and the largest triangular side of the flap upper- 
most. With this construction, the binder, as the tire is inflated, slides or rolls 
upon this increasing thickness or circumference of the flap, so that whatever 
slack or give there is to the binder is taken up, and the flap as a whole is 
held tightly in place. This feature is clearly shown in Fig. 1, the right side 
showing the position of the binder when first put in place before the tire is 
inflated, and the left side of the figure showing the position assumed when 
the tire is inflated. * * * The annular shoulder, b*, on the upper side of 
the flap, forms the upper wall of the binder recess, b a, and stops this slipping 
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or rolling movement at the greatest diagonal thickness of the flap. • * * 
In this construction (Fig. 3) the gradually increasing circumference toward the 
outer edge of the flap is given to the flap by the shape of the rim. From this 
it will be seen that the essential property of this feature is that the upper side 
of the flap should gradually Increase in circumference from the seat on which 
the binder is placed, while the tire is deflated, toward the outer edge of the 
flap, so that the binder can roll or slip up on the flaring surface of the flap, 
so as to take up the give or slack." 

The respondents allege there is no infringement in this device; 
that the supplemental groove described in the Brown & Stillman 
patent are not found in their device; that they do not use the 
endless bands of that patent; that their shoe cannot be taken from 
the rim without taking off the binder, and that this is one of the 
essential features disclosed by complainant's invention; that their 
binder clamps the shoe to the rim, does not perform the function of 
complainant's endless bands, and is not a mechanical equivalent 
thereof. It is clear to us from the proofs and our own observation 
that when the inner tube of a double-tube tire is inflated, the rim 
forms a permanent base, and the pressure on the outer shoe is exerted 
upwardly and outwardly. The resultant of these two pressures 
finds vent in the tire blowing off at the flange of the rim, or is over- 
come by some countervailing pressure from the rim or base of counter 
force. If follows from this that, where the edge of the shoe is made 
inextensible circumferentially, the air pressure will keep moving it 
upwardly and outwardly until its inextensible circumference finds 
its corresponding counter circumference on a permanent base, and 
there it will seat and adjust itself; that is, where a corresponding 
line or circumference is reached on the divergent flange of the ex- 
teriorly grooved rim. This being, the case, it follows that the pres- 
ence or absence of a supplemental or intermediate groove becomes a 
matter of indifference, so far as seating is concerned, in applying the 
principle disclosed by the patent If the shoulder of the supple- 
mental groove is of greater diameter than the supplemental groove 
depression, it is clear the shoe will not seat itself in such depression 
when it has already been carried over the larger circumference of the 
shoulder, but will continue its movement until it reaches its corres- 
ponding counter inextensible circumference further out and up on 
the diverging flange. It seemed to the patentees the best results 
were had by the use of a supplemental groove or seat, but the me- 
chanical application of the principle disclosed by their patent showed 
that such groove was not essential, and, unless such a limitation was 
carried into their claims, it is clear they should not be clogged with 
it from the suggestion of its use made in the specification. In point 
of fact there is no such limitation in the first claim, and the presence 
of such limitation in the third further emphasizes the significance of 
its absence from the first It is to be noted, too, that while it is 
mentioned in the specification as being used in the suggested form 
of applying the principle, yet it is not even referred to when "the 
chief characteristics" of the invention are summed up as follows: 

"The Improvement subject of our application, and by which this object Is 
realized, involves as its chief characteristics— First, an exteriorly grooved 
rim* with divergent side edges or flanges; and, second, a tire comprising, or 
v.66F.no.4— 36 
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confining an Inflatable tube, seated and contained partly within the grooved 
rim, and made rigid or nonextensible clrcumferentially along two lines on op- 
posite sides which lie within the groove, below the edges, but above the bot- 
tom or deepest part of the same." 

It is clear to us that the element of a supplemental groove is 
neither expressly nor impliedly incorporated in the claim now being 
considered. The same reasoning applies to the contention that the 
patent of complainant only covers a device where the shoe can be 
taken from the rim without unfastening the binder. It is true that 
in speaking of the suggested form of application, the specification 
says: 

"It further obviates the use of tightening appliances or accessories other 
than those required for inflation, or any manipulation of the same in the 
operation of applying the tire to or removing it from the rim. * * * These 
bands 2 are of greater diameter than the wheel rim at the bottom of the groove 
therein, and less diameter than the side edges of the rim. * * * The dis- 
tance between the bottom of the groove in which the one part of the tire is 
already contained and the other edge of the diametrically opposite part of the 
rim is less than the internal diameter of the wire re-enforced edges of the tire. 
* * * We prefer that the bands be welded to be continuous or that the 
ends thereof be connected by suitable means, so that the tire may be adjusted 
to the proper fit upon the rim, but not to be used in removing the tire from 
or attaching it to the rim, and in the claim in which these bands are referred 
to as endless bands, we do not limit ourselves to a welded band, but regard 
as within our invention a band", the ends of which are connected in any man- 
ner." 

Conceding that these in themselves would be limitations in the re- 
spects contended for, and granting (what is by no means clearly 
established by the proof) that the cords in respondent's device, as 
ordinarily used, were so tightly wrapped as to prevent the shoe being 
removed when the tire was deflated, yet the fact still remains that, 
while such limitation is found in the fourth claim, it is not in the 
first, and we are of opinion that such limitation cannot be carried 
into it by implication. 

As we have seen, the mechanical clamping of the shoe to the rim 
was one of the difficulties existing before complainant's patent It 
is contended the cord of respondent's device clamps the shoe to the 
rim, and that such device belongs to the general type of tires of that 
kind in use before complainant's patent. It must be remembered 
that the practical object of any kind of attachment between shoe and 
rim is to have it perform that function when the tire is inflated and in 
use. The severe lateral strains to which it is subjected in making 
sharp turns, its liability to "creeping," or having the rim turn within 
the shoe, make its condition at the time of inflation the test of suc- 
cessful function capacity; in other words, it is a question of ultimate, 
rather than initial, function. The test is not, what function does the 
cord or binder perform with a deflated, but with an inflated, tire. 
Conceding, for present purposes (what is, at best, left uncertain by 
the proofs), that the cords of respondent's device can be wound tight 
enough to secure it fixedly to the tire, it is evident that, as inflation 
proceeds, the cord does not retain its initial position. The state- 
ments quoted from the Moomey patent, and others that are not cited, 
concede, what is indeed apparent, namely, the stretching and slack 
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of the cord, its tendency to roll (which is the upward and outward 
movement under increased pressure), this rolling and distention of 
the cord being finally limited by the f rictional contact of its parts, 
and the pinch of the flap and shoe, and its finally finding "its true 
position on the flap" (and therefore on the rim) "as the tire is in- 
flated." Such being the facts, — and we see no way of avoiding them, 
— it is manifest that at the proper time of functional test the cords 
of respondent's device produce the same results as complainant's 
endless bands, in substantially the same way. The slack or give in 
the cord has been taken up; they have reached the limit of ex- 
pansion; they have become, for the time being, for their functional 
purpose, endless bands, and are inextensible circumferentially; and 
a permanent position of the parts is maintained by internal air pres- 
sure. To use the language of the claim in question, they have made 
the shoe inextensible circumferentially along two lines lying within 
the groove below the edges, but above the deepest part of the same 
by means of their circumferential re-enforcement, incorporated with 
the shoe, and all adapted to be held in place in the rim by the action 
of internal air pressure. That their device may be an improvement 
upon respondent's, that the cord may have additional functions to 
the one just noted, that their device may disclose a further advance 
than complainant's, might, for present purposes, be conceded, yet 
even these facts would not free the respondent from the claim of the 
dominant patent To our mind, infringement has been clearly estab- 
lished of the first claim, and a proper decree must issue in favor of 
the complainant and against the respondent 



YOUNG REVERSIBLE LOCK-NUT CO. V. YOUNG LOCK-NUT CO. 

(Circuit Court, D. New Jersey. March 1, 1895.) 

Patents— Preliminary Injunction. 

A preliminary injunction will not be granted where defendant shows 
that the patentee, before making the assignment upon which complainant 
bases its right, executed an irrevocable power of attorney to a third per- 
son, giving full powers as to the sale and disposition of the patent; and 
that defendant contracted with such attorney to purchase the patent upon 
time payments, with the right to operate under it in the meantime by pay- 
ing royalty; and that the payments had since been fully made, and the 
patent delivered, although no formal assign nent had been executed. 

This was a bill by the Young Reversible Lock-Nut Company 
against the Young Lock-Nut Company for infringement of a patent. 
Complainant moves for a preliminary injunction. 

Edwin EL Brown, for complainant. 
Alexander Thain, for defendant 

GREEN, District Judge. This matter comes before the court 
upon a motion for an injunction pendente lite, to restrain the de- 
fendant from infringing letters patent No. 447,224, granted to Levi 
H. Y'oung, February 24, 1891, for "improvement in lock nuts." The 
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validity of the patent is not attacked in any way by the defendant; 
and it is admitted that "the defendant has been at all times since 
the date of its incorporation, down to the present time, and still is, 
the manufacturer of the peculiar articles covered by the patent" 
The defendant corporation justifies its alleged infringing acts, which 
are »not denied — First, under a license duly executed by one Ira 
Abbott, authorizing such manufacture of the patent lock nuts; and, 
secondly, by virtue of an absolute assignment of the letters patent 
to it by the said Abbott. In both instances the allegation is that 
Abbott was acting for and on behalf of the said Young. The facts 
seem to be these: Soon after Mr. Young, the patentee, obtained 
letters patent for his invention, by his certain writing under seal, 
he made, constituted, and appointed the said Ira Abbott his full and 
lawful attorney, irrevocably for him, and in his name, stead, and 
place, "to conduct all and any negotiations for the sale or other dis- 
position of the aforesaid patent, or for the formation of a company 
to manufacture and sell the patented articles under and by virtue 
of said patent, with full power to transfer and deliver the aforesaid 
letters patent whensoever and to whomsoever, and for such con- 
sideration, as the said Ira Abbott shall deem advisable and think 
lit and proper." This power of attorney bears date March 
30, 1892, and, as it appears, is irrevocable on its face. The evi- 
dence in this case does not disclose any attempt to revoke it Aft- 
erwards, on or about the 5th day of April, 1893, and more than a 
year previous to the alleged assignment of the letters patent to the 
complainant by Young, the patentee, the said Abbott, as such at- 
torney for Young, entered into an agreement in writing and under 
seal with the defendant, the Young Lock-Nut Company, wherein and 
whereby, among other things, he did agree to sell and deliver th* 
letters patent in question to the said company for a certain specified 
consideration, to be paid in the manner therein set forth, and at 
the times mentioned; it being expressly stipulated between the 
parties to said contract that in the meantime, and until the payment 
by the said Young Lock Company of the said purchase money, and 
the delivery by the said Abbott of said letters patent to the said 
company, the said Lock-Nut company (the defendant here) was duly 
authorized to manufacture and sell the said patented articles, upon 
condition that certain royalties were paid. And it appears that 
afterwards the said letters patent were actually delivered to the 
defendant, who now has them in its possession. It is further 
alleged, and, indeed, is testified to in the affidavits used on this mo- 
tion, that the letters patent were duly assigned to the defendant 
But no deed of assignment is produced, and the complainant in- 
ferentially denies that any legal assignment was ever made. But it 
appears by the affidavit of the secretary of the defendant company 
that it has paid in full the consideration for the license and for the 
subsequent assignment of the letters patent; and Abbott, the 
attorney, testifies that, acting for the said Young, he received the 
full consideration for the license and assignment; and he further 
testifies that everything he did in the matter was made known to 
and was approved by Young. 
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These facts strongly militate against the granting of this motion. 
The defendant comes into court with clean hands, shows a prima 
facie justification, at least, of its alleged infringing acts, and cer- 
tainly has the right to be undisturbed in the enjoyment of those 
rights which it has acquired by an expenditure of large sums of 
money, until the whole transaction can be sifted thoroughly and 
presented succinctly on final hearing. Even if it be true that no 
formal assignment in writing of the letters patent, as required by 
statute, has been made, yet, under the circumstances it might 
readily be held that the assignment by parol would vest an equity 
in the defendant corporation sufficient to defeat a motion for a pre- 
liminary injunction. Besides, it is not absolutely certan that the 
complainant, as the assignee of Young, has such standing in the 
court as to entitle it to the relief and remedy asked for. The 
irrevocable power of attorney executed and delivered to Abbott by 
Young could, without resort to violent stretching of rules of inter- 
pretation, be construed to be an assignment; and, if so, Young, so 
long as that power of attorney was outstanding, would have no 
rights or property in the letters patent capable of passing by assign- 
ment from him to any other. Of course, the complainant, if even- 
tually such should turn out to be the true construction of this power 
of attorney, would have acquired no rights entitled to the protection 
sought, so far as they arise out of the alleged assignment by Young 
to it. Upon this, however, no opinion is intended to be expressed. 
It is only necessary to say that the case presented for consideration 
is not sufficiently free from doubt as to entitle the complainant to 
the preliminary injunction which it asks for; and the motion is 
therefore denied. 



THE WILLAMETTE VALLEY. 

CLARK v. CHANDLER. 

(Circuit Court of Appeals, Ninth Circuit February 4, 1895.) 

No. 206. 

Comity — Vessel in Possession op Receiver — Enforcement of Lien for 
Supplies. 

Where a receiver sends a vessel, belonging to his trust, out of the juris- 
diction of the court appointing him, and into a port of another state in 
charge of a master, he places her in the position of all other vessels en- 
gaged in the same business; and, when supplies are there furnished upon 
her credit, there is no rule of comity to prevent an admiralty court of that 
jurisdiction from enforcing the lien against her by proceedings in rem. 
On the contrary, the enforcement of such lien is a matter of right, not de- 
pendent upon the consent of the court by which the receiver was ap- 
pointed. 02 Fed. 293, affirmed. Barton v. Barbour, 104 U. S. 12G, distin- 
guished. 

Appeal from the District Court of the United States for the North- 
ern District of California. 

This was a libel by R. D. Chandler against the steamship Wil- 
lamette Valley (Charles Clark, receiver, claimant) to enforce a lien 
for supplies. Exceptions to the libel were overruled, and a decree 
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entered for libelant 62 Fed. 293. Afterwards an order of sale 
pendente lite was entered. 63 Fed. 130. The claimant appeals. 

Page, Eells & Wheeler, for appellant 
Andros & Frank, for appellee. 

Before McKENNA and GILBERT, Circuit Judges, and HAW- 
LEY, District Judge. 

GILBERT, Circuit Judge. The steamship Willamette Valley, a 
vessel of the United States, and enrolled at the office of the collector 
of customs at the port of Yaquina, in Oregon, was the property of 
the Oregon Pacific Railroad Company, a corporation established 
under the laws of the state of Oregon. The western terminus of 
the railroad was at Yaquina, and the steamship was employed in 
connection with the road in transporting passengers and merchan- 
dise between that port and the port of San Francisco. In October, 
1890, in a suit commenced in the circuit court of the state of Oregon 
for Benton county to foreclose a certain mortgage upon the prop- 
erty of said railroad company, a receiver of the property of said 
corporation, including the steamship in question, was appointed 
by the court. The receiver, acting under the orders of said court, 
continued to operate the road, and the steamship in connection 
therewith, in the manner in which the same were operated before 
the receivership. In the regular course of the business of the steam- 
ship she was supplied by the libellant with coals, at the port of 
San Francisco, of the value of $7,781.75, and for the coal so furnished 
at that port she was there libeled. It was stipulated by the parties 
to the libel that the coals mentioned in the libel as furnished to the 
steamship were in fact so furnished; that the value thereof was 
as stated in the libel, and that they were furnished at the request 
of the master of said steamship, for the use thereof and on the 
credit of said steamship; and that they were necessary for the 
navigation of said vessel in the business in which she was then en- 
gaged. Upon this stipulation of facts the district court held that 
a maritime lien inured to the benefit of the libelant, which was en- 
forceable in said proceeding. a. 
^'upon the appeal from that decree it is contended upon behalf of \ 
f the appellant — First, that the steamship, being in the charge and J 
I control of a receiver, was not liable to be sued or seized in any court; | 
I and, second, that even if such right of seizure or action existed, it 
J could not be exercised without the permission of the court which 

had jurisdiction over the receiver and controlled his action. / 

I In considering these questions, which are believed to be neitf, 
reference must be had to some of the underlying principles of law 
governing receivers and the law maritime. The powers of a re- 
ceiver are bounded by the territorial limits of the court under 
whose authority he is appointed and acts. Within that territory 
the possession by the receiver of the property placed under Wh cou- 
trol will be respected by all other courts, and his possession may not 
, be disturbed by process issued out of any court. Taylor v. Carryl, 
20 How. 583; Freeman v. Howe, 24 How. 450; Ellis v. Davis, 109 
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U. S. 486, 8 Sup. Ct 327; Covell v. Heyman, 111 U. S. 176, 4 Sup. 
Ct 355; Borer v. Chapman, 119 U. 8L 587, 7 Sup. Ct 342; Byers v. 
McAuley, 149 U. S. 608, 13 Sup. Ct. 906. The reason of the rule, 
as expressed in Covell v. Heyman, is that to ^disturb property in the 
possession flf thp r eiver upon process from another court "jwouW- 
"^2° ln Vfl^ thA j"™ g ^*™" ^ f *h* court by whose command it is 
-hero, and to violate the law which that jurisdiction is appointed to 



But the rights which a re ceiver may enjoy without that jurisdic- 
tion-are purely th ose which Jaaj he conceded by the -courts 
of the foreig n j urisdiction, .jfiis right to sue in such, foreign 
jurisdiction concerning" the property of his trust, although it has 
been denied in some states, is usually respected. But this right 
is always subjected to the limitation that the receiver will not 
be permitted to use the foreign court to the detriment of the 
citizens of the state to which it belongs. If the person, firm, or 
corporation whose assets are placed in the hands of such receiver 
owed debts in the foreign state, the courts of that state will protect 
the right of resident creditors to attach and levy upon any property 
of such nonresident debtor which may be found within that juris- 
diction, so long as the same has not been reduced to the actual 
possession of the receiver, and will protect their right to first satisfy 
their demands out of such property, rather than relegate them to 
a foreign tribunal for the enforcement thereof. Hunt v. Insurance 
Co., 55 Me. 298; Hurd v. Citv of Elizabeth, 41 N. J. Law, 1; Bunk 
v. St John, 29 Barb. 585; Catlin v. Silver-Plate Co., 123 Ind. 477, 
24 N. E. 250; Bank v. McLeod, 38 Ohio St. 174. But if, upon the 
other hand, the receiver should first obtain the possession of said 
property before an attempt is made to subject the same to the pay- 
ment of domestic debts, or if, as in this case, in the prosecution of 
the business which he is appointed to conduct, or otherwise, he 
should take any of the property of his trust into the foreign juris- 
diction, his possession and right of possession will be respected in 
the foreign tribunal, even as against the rights of creditors there 
residing, who may attempt to subject the same to the satisfaction 
of debts created before the receivership. Chicago, M. & St. P. Ry. 
Co. v. Keokuk Northern Line Packet Co., 108 111. 317; Pond v. 
Cooke, 45 Conn. 126; Cagill v. Wooldridge, 8 Baxt. 580; Killmer v. 
Hobart, 58 How. Pr. 452. Thisruje of comity is denied, however, in 
Califo rnia, where it i s held that a resident creditor may attach prop- 
erty" which has been in fhe actual possession of a foreign rec e iver, 
and Is" afterw ards brought within the state. Humphreys v. Hop- 
~En^ grCaT551, 22 Pac. 892. 

But th e^ decisions e stablishing the immunity of the receiver , » 

S )Sseam6iTof the property brought by him into a foreign jmdsdic- 
611 TWQf so lely to fhe attempted enforcement of demands that 
dElfltmi W fflre the property was taken under the control of' the 

cgnrt- TrTthe case at bar the property of the receiver is not seized 

upon such a demand. The libelant is not here seeking to enforce 
a lien that attached to the vessel while in the possession of her 
owners, but one that arose in the regular course of the business 
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assumed and undertaken by the receiver. JFhe steamship was 
obliged to and did incur an indebtedness in the port of *San Fran- 
cisco. The credit was given upon the faith ofjhe vessel. «The _ 
maritime lien ^ofoDejtvlio furnteflgg sucBISIippires. to flr vessel in a 
^ f o r e ign -pOrtls universally recognized. Heretofore no exception has 
fcrtsted tb^he rule that requires its enforcement, save in the case 
of supplies furnished to a vessel belonging to the government. In 
such a case a principle of public policy which underlies all govern- 
ment intervenes to deny the right of any person to seize the prop- 
erty of the government. But shall another exception be recog- 
nized, and shall the fact that the vessel is in charge of a receiver 
when in her home port exempt her from the rule -that otherwise 
would obtain, and will a court of admiralty, within whose jurisdic- 
tion the lien was incurred, and whose jurisdiction is foreign to 
that of the receiver's court, deny the right of the lienor to proceed 
in rem against the vessel for the enforcement of his lien? We 
find no satisfactory ground for so holding. When a_ receiv er, under 
tfee order of his court, take& a vessel *h^p«?opei±y.. of hi s trust , 
out of the jurisdiction of t* 1 ^ eow t, p*»ft qonffla hp r into^a fftr p *C n 
v port under the charge of a master,. he places .her in. the position 
of all other vessels engaged in like business, ft la our judgment, 
that in so doing he subjects her to the sa me conditions that ot her 
-vessels., are euhiect ^o^ The master should be accredit ed with al l 
the powers usually incident to his employment, one of which js Hie 
power to pledge the vessel for the supplies or repairs .necessary 
to accomplish her voyage. If he is unsupplied with the funds where- 
with to purchase in a foreign port the coals required for the navi- 
gation of his vessel, it must be presumed to have been the inten- 
tion of the receiver, and of the court whose officer he is, to pro- 
cure such supplies upon the vessels credit, and to subject her to 
the usual maritime lien therefor. If such is not the policy of the 
receiver and of his court, the remedy is to furnish the master with 
the requisite funds, or to procure the supplies otherwise than upon 
the c redit of the vessel, 
f To libel the vessel in a foreign port, in the prosecution of a 
lien so incurred, is not to disturb the possession of the court 
wherein the receiver was appointed. The actual possession of that 
court is, as we have seeq^ coextensive only with the territorial 
Jimits of its jurisdiction. ; Its right to property, through its re- 
ceiver, beyond that territory, is purely ex gratia of the courts of 
the foreign jurisdiction in which the property may be located. 
The observance of the comity which confers that right will yield, 
as has been shown, to the consideration of the welfare of resident 
creditors. It is but extending the doctrine to its legitimate con- 
clusion to deny the concession of that comity to the case of a 
vessel sent forth by a receiver in the business of carrying freight 
and passengers to and from a foreign port, with no means to pro- 
cure necessary supplies in the foreign port, and whose master pro- 
cures the same upon her credit It would be but indifferent pro- 
tection to one who should furnish such supplies to refer him to 
the court of a distant state, a court uninvested with the jurisdic- 
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Hon to enforce a maritime lien, and where his remedy would be 
uncertain as well as inconvenient. The comity which is the basis 
of the receiver's protection in a foreign jurisdiction does not ex- 
tend so far. Nor does the enforcement of the maritime lien so 
incurred interfere with the orderly administration of the assets 
which the court has taken under its charge, nor confer upon the 
libelant a preference to which he is not justly entitled. When a 
court takes possession of a railroad and steamboat line, and oper- 
ates the same, the expense of such operation is a first lien upon 
the income of the property, and, if that be insufficient, it is charge- 
able upon the corpus of the property. Kneeland v. Trust Co., 136 
U. S. 89, 10 Sup. Ct. 950; Myer v. Car Co., 102 U. S. 1; Kneeland 
v. Machine Works, 140 U. S. 592, 11 Sup. Ct. 857. 

It is true that the employes of such receiver, and all who deal 
directly with him in contracts concerning such expenses, must 
look to the court whose receiver he is for the allowance and pay- 
ment of their demands, or for permission to enforce the same; but 
in the case before the court there was no contract between the li- 
belant and the receiver. It does not appear from the record that 
the libelant knew, either when he furnished the supplies or filed 
his libel, that the steamship was in charge of a receiver. He de- 
scribes her in his libel as a vessel registered and enrolled in the 
port of New York. The receiver in answering the libel, so far from 
asserting that the libelant had notice of the receivership, or that 
provision had been made for paying for the supplies, disclaims 
under oath all knowledge as to whether such supplies had been 
furnished at all. It is not disputed that the libelant's claim was 
due and unpaid for more than 11 months before the libel was filed. 
If a receiver is to be permitted to take charge of a railroad and 
steamboat line, and to operate the same under the orders of a court 
he should be held' to the observance of that honest and fair deal- 
ing that should characterize the officer of a court of equity. He 
ought not to be permitted, as in this case, to incur a large debt 
in another state, with no provision for the payment thereof. And 
when the creditor, whose claim is long overdue and unpaid, seeks 
to enforce payment out of property within his reach, and subject 
to his claim, the receiver ought not to be allowed to defend upon 
the ground that the creditor's only recourse is to the court of an- 
other state, — the court under whose authority the receiver has in- 
curred the debt, and has failed to pay the same when due. 

When reference is had to the reasons out of which the maritime 
lien for supplies has grown and received universal recognition, it 
will be seen that those reasons apply with full force to the case of 
a vessel under the charge of a receiver. Such a vessel, in the 
course of the business in which she is engaged, may be sent to the 
ports of distant states, or even to ports in foreign countries. It 
would be a departure from the principles that have governed ad- 
miralty courts to hold that a material man who furnishes sup- 
plies to a foreign vessel upon her credit, and at the instance of 
her master, does so at the risk of being deprived of the security 
of the usual lien, in case it should appear that the vessel, which so 
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far as he is able to discern is in the control of a master, sailing 
the seas and incurring liabilities as other vessels do, is never- 
theless, when at her home port, in the possession of a receiver. 
There should be no such uncertainty concerning the powers of a 
master. If he is given the authority to make the contract for 
supplies, it should be held that he has also the power to invest 
his contract with the incidents that usually attend it The mari- 
time lien is designed not only for the benefit of material men, 
but for the advantage of the vessel, which, in contingencies that 
are liable to arise in navigation, might otherwise be unable to pro- 
ceed upon her voyage. Said the court in The St. Jago de Cuba, 9 
Wheat 416: 

"The vessel must get on. This is the consideration that controls every other; 
and not only the vessel, but the cargo, sub modo is subjected to this necessity. 
For these purposes the law maritime attaches the power of pledging or sub- 
jecting the vessel to material men to the office of shipmaster, and considers 
the owner as vesting him with those powers by the mere act of constituting 
him shipmaster. The necessities of commerce require that when remote from 
his owner he should be able to subject his owner's property to that liability 
without -which, it is reasonable to suppose, he will not be able to pursue bis 
owner's interests." 

The appellant cites the case of Barton v. Barbour, 104 U. S. 126. 
In that case the court of Virginia had appointed a receiver of a 
railroad situate within that state. The plaintiff sued the receiver in 
the District of Columbia on a cause of action based upon the re- 
ceiver's negligence in operating the railroad in Virginia. There 
was no appointment of a receiver in the District of Columbia, 
and none of the property was there. The conclusion of the court 
is thus expressed: 

"The court of another state has no jurisdiction, without leave of the court 
by which the receiver was appointed, to entertain a suit against him for a 
cause of action arising in the state in which he was appointed, and In which 
the property in his possession is situated, based upon his negligence," etc 

In arriving at this conclusion the court was influenced by the 
consideration that the evident purpose of the suitor, who brought 
his suit without leave, was to obtain an advantage over other 
claimants upon the assets in the receiver's hands, and to enforce 
the same by execution, and thereby take the property from the 
receiver's possession, without regard to the rights of other credit- 
ors, and thaf the court of the District of Columbia had no jurisdic- 
tion to distribute the assets of the corporation, or to protect the 
rights of all persons entitled to share in the same. This reason- 
ing is not applicable to the facts in the case at bar. The libelant is 
not here seeking to enforce a cause of action that arose in Ore- 
gon, or to obtain a preference to which he is not entitled, or to 
obtain a personal judgment against the receiver, to be satisfied 
out of the property in his charge. Nor is his suit capable of prevent- 
ing the court, which has placed the property in receivership, from 
administering upon the same with just regard to the rights of all 
persons. The libelant's claim is by the law maritime a lien upon 
the vessel. As such, it is entitled to priority of payment, except as 
to similar liens. In the court of admiralty the holders of all such 
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liens have an opportunity to appear and present the same. In 
the meanwhile, if the receiver has occasion to continue to use 
the vessel in the business of his trust, he may have her released 
upon stipulation. 

The recent cases of Moran y. Sturges, 154 U. S. 256, 14 Sup. Ct 
1019, and Paxson v. Cunningham (decided by Mr. Justice Gray in the 
circuit court of appeals of the United States for the First circuit) 
11 C. C. A. Ill, 63 Fed. 132, cited by both parties to this appeal, 
have been carefully considered. While those decisions are not di- 
rectly in point upon the questions in controversy in this case, it is 
believed that they are not in conflict with the conclusion we have 
reached. It necessarily follows, from the views we have expressed 
concerning the lien which the material man acquires in a case 
like that at bar, that the right to enforce that lien by a pro- 
ceeding in rem against the vessel, in a court of admiralty of a 
jurisdiction foreign to that of the court wherein the vessel is held 
in charge of a receiver, is a matter of right, and is not dependent 
upon the consent of the latter court. It was not necessary, there- 
fore, that the permission of the Oregon court should have been 
obtained to the commencement of this suit. The decree is af- 
firmed, with costs to the appellee. 



MUNKS V. JACKSON. 

(Circuit Court of Appeals, Ninth Circuit February 4, 1895.) 

No. 160. 

t Admiralty— When Libel op Review Lies. 

It is within the discretion of the district court to entertain a libel of 
review in admiralty, filed after the expiration of the term, by a surety 
on the release bond of a vessel, who was absent from the state at the 
time of the decree, and knew nothing thereof until after tbe expiration 
of the time for appeal; it appearing that the libelant had delayed the 
hearing eight years, and until the claimant had died insolvent; that he 
had asserted that certain depositions originally taken were lost; that the 
decree was rendered on his deposition alone; and that the said deposi- 
tions, being afterwards produced, showed a state of facts which, if pre- 
sented to the court, would have constrained it to find against the libelant's 
claim. 58 Fed. 596, affirmed. 

2. Towage— Liabilities of TowiNd Vessel— Common Carriers. 

A contract of towage does not impose the liability of a common carrier, 
and, in cases of loss or injury to the tow, the burden is upon the claimant 
thereof to prove negligence on the part of the towing vessel. The Webb, 
14 WaU. 414, followed. 

8. Admiralty— Proceedings in Rem— Release Bond— Liabilities op Surety. 
A bond in the general form of a common-law bond, admittedly given to 
secure the release of a vessel, and approyed by the judge and filed with 
the clerk, is within the provisions and requirements of Rev. St. § 941, 
even if given before the vessel is actually arrested, process having been 
issued to the marshal for that purpose; and a decree and execution there- 
on may be awarded against the surety without a separate suit 

4 Same — Jurisdiction— Decree for Excessive Amount. 

The fact that a decree upon the release bond of a vessel is in excess of 
the penalty named in the bond does not deprive the court of. jurisdiction, 
but the decree is a nullity for the excess only. 
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Appeal from the Circuit Court of the United States for the Dis- 
trict of Washington. 

This was a libel for review, filed in the district court by Charles 
E. Jackson, surety on the release bond of the steamer Susie, 
against William Munks, to review a decree in favor of said Munks 
as libelant of the steamer. The district judge being disqualified, 
the bill of review was certified to the circuit court, by which 
the decree in the original cause was modified and affirmed. 58 Fed. 
596. The respondent appeals. 

Hastings & Stedman and James M. Epler, for appellant 
Greene & Turner, for appellee. 

Before McKEXNA, Circuit Judge, and HAWLEY and MORROW, 
District Judges. 

HAWLEY, District Judge. The facts of this case, and the reason- 
ing and conclusion of the circuit court thereon, as reported in 
Jackson v. Munks, 58 Fed. 596, are hereby adopted as the 
basis of this opinion. The question whether the libelant was en- 
titled to file a bill of review after the term of the district court 
had expired is not, perhaps, entirely free from doubt Although 
the case does not show actual fraud upon the part of Munks, 
which is one of the grounds mentioned to sustain the bringing 
of such a bill (Car Co. v. Hopkins, 4 Biss. 51, Fed. Cas. No. 10,334), 
nor "the highest diligence and an entire absence of just imputa- 
tions of negligence" upon the part of Jackson, as stated by Mr. 
Justice Story in The New England, 3 Sumn. 496, 500, Fed. Cas. No. 
10,151, yet the delay of Munks in not bringing the case up for trial 
for a period of eight years after filing his libel, and then, after 
the claimant Olney had died, pressing it for trial at a time when 
Jackson, the surety upon the bond, was known to be absent from 
the state, and asserting and claiming that certain testimony, which 
had many years previously been taken, was lost, when in truth it 
was not, and which, if it had been presented to the court, would have 
prevented the recovery of a decree in favor of Munks in the 
amount obtained by him, makes out such a case as to bring the 
question of allowing the libel for review within "the judicial dis- 
cretion of the court, guided by such rules of decision as sound 
principles of justice and policy dictate." Janvrin v. Smith, 1 Spr. 
14, Fed. Cas. No. 7,220. The court did not, in our opinion, err 
in exercising this discretion in favor of the libelant 

Upon the merits, we are clearly of opinion that the decision 
of the circuit court was correct In answer to the contention 
upon the part of appellant that the towboat was a common car- 
rier, and in affirmance of the rule stated by the circuit court that 
"the burden was upon William Munks to prove the negligence of 
the steamer," we quote the language of the supreme court in The 
Webb, 14 Wall. 414: 

"It must be conceded that an engagement to tow does not Impose either an 
obligation to Insure, or the liability of common carriers. The burden is al- 
ways upon him who alleges the breach of such a contract to show either 
that there has been no attempt at performance, or that there has been negU* 
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gence or unskiUfulness to his injury in the performance. Unlike the case 
of common carriers, damage sustained by the tow does not ordinarily raise 
a presumption that the tug has been In fault The contract requires no 
more than that he who undertakes to tow shall carry out his undertaking 
with that degree of caution and skill which prudent navigators usually 
employ in similar services." 

It is true, as subsequently stated by the court, that there may 
be cases in which the result is a safe criterion by which to judge 
of the character of the act which has caused it But this case does 
not come within the exception to the rule announced by the court 
Contention is made by the appellee that the territorial district 
court never had any jurisdiction to render any decree against 
him upon the ground that the bond signed by him was in form 
a common-law bond, and is not conditioned for judgment nor for 
execution against the surety; that the act of March 3, 18'47, "for 
the reduction of the costs and expenses of proceedings in admiralty 
against ships and vessels" (9 Stat. 181) only authorized judgment 
against a surety in case of a bond received from the claimant by 
the marshal, and returned by him into courj as the ground of his 
stay of process or release of the vessel; that, it being a cause in 
rem, jurisdiction could only be obtained by an actual seizure of the 
vessel, or by delivery to the marshal of such a bond as is provided 
for in the statute, while process for her arrest was still in his 
hands. The record upon which this contention is based shows that 
the monition against the steamer Susie was issued May 5, 1882, 
and returned by the marshal "without service, by request of plain- 
tiff's attorneys." This return is dated May 10, 1882, but was not re- 
turned and filed with the clerk until May 16, 1882. The bond for 
the release of the steamer was executed May 12, 1882; was ap- 
proved by the judge May 18, 1882; and filed with the -clerk "as 
of 5th June, 1882." The bond is in general form a common-law bond. 
It is signed by H. J. Olney and C. F. Jackson. It recites the filing 
of the libel by Munks against the steamer Susie, and the condi- 
tion of its obligation is such "that, if the above bounden shall 
abide by and answer the decree of the court in such cause, then 
the above obligation to be void; otherwise to remain in full force 
and virtue." Jackson admits that he signed this bond for the 
release of the steamer. This bond comes clearly within the pro- 
visions and requirements of the statute approved March 3, 1847 
(Rev. St. U. S. § Oil). The claimant had the right, after the libel 
was filed, to give a bond or stipulation, which might be approved by 
the court, before the steamer was actually seized; and, if the statute 
requires that the bond should first be delivered to the marshal 
as claimed by appellee, — a question that need not be discussed, — 
we would be bound to presume, in the absence of any affirmative 
showing to the contra 17, that the law in this respect had been 
complied with. The surety or stipulator upon the bond, with 
actual knowledge that it was given for the release of the steamer. 
is bound by the terms of the stipulation which he voluntarily 
signed, and thereby brought himself within the jurisdiction of the 
court, and was thereafter bound to "abide by and answer the de- 
cree of the court in such cause." 
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Benedict, J., in The Roslyn, 9 Ben. 119, 129, Fed. Cas. No. 12,068, 
said: 

"It is a common practice, adopted for convenience and the saving of ex- 
pense, to give a stipulation to secure the debt upon simple notice of the filing 
of a libel. A stipulation given under such circumstances is valid, although 
in fact the vessel sought to be proceeded against is not, and never was, in 
custody. The jurisdiction of the court, upon the giving of such a stipulation, 
to proceed with the cause to a decree, and to enforce the stipulation ac- 
cording to its terms, has never, to my knowledge, been doubted. In such case 
the entering a general appearance, and giving a stipulation to abide by a 
decree, is deemed a waiver of all objection based on an omission to serve 
the process, and it is not thereafter open to the stipulators to deny the power 
of the court to compel them to perform their agreement." 

See, also, The Alligator, 1 Gall. 145, 149, Fed. Cas. N<x 248; The 
Struggle, 1 Gall. 477, Fed. Cas. No. 13,550; The City of Washing- 
ton, 13 Blatchf. 411, Fed. Cas. No. 2,772. 

Admiralty courts proceed according to the principles, rales, and 
usages which belong to the admiralty, as contradistinguished from 
courts of common law. "Whenever a stipulation is taken in an ad- 
miralty suit, for the property subjected to legal process and con- 
demnation, the stipulation is deemed a mere substitute for the thing 
itself, and the stipulators liable to the exercise of all those au- 
thorities on the part of the court which it could properly exer- 
cise if the thing itself were still in its custody. This is the known 
course of the admiralty." The Palmyra, 12 Wheat 1. Nothing 
can be better settled, said Judge Story, than that the admiralty 
may take a fide jussory caution or stipulation in cases in rem, and 
may in a summary manner award judgment and execution thereon. 
Jurisdiction to that effect is possessed by the district court; and, 
being fully authorized to adopt the process and modes of proceed- 
ing of the admiralty, they have an undoubted right to deliver the 
property on bail and to enforce conformity to the terms of the bail- 
ment. Authority to take such security is undoubted, and, whether 
it be by a sealed instrument or by a stipulation in the nature of a 
recognizance, cannot affect the jurisdiction of the court. Having 
jurisdiction of the principal cause, the court must possess juris- 
dition over all the incidents, and may, by motion, attachment, or 
execution, enforce its decrees against all who become parties to 
the proceedings. The Alligator, 1 Gall. 145, Fed. Cas. No. 248; Nel- 
son v. TJ. S., Pet. C. C. 235, Fed. Cas. No. 10,116. Bonds, says Dun- 
lap, are, to all intents and purposes, stipulations in the admiralty. 
Dual. Adm. Prac. 164. See The Wanata, 95 U. S. 600, 616; TJ. S. v. 
Ames, 99 U. S. 35, 41; The Madgie, 31 Fed. 926. The fact that the 
decree of the territorial court was in excess of the penalty named 
in the bond did not deprive the court of jurisdiction. The judg- 
ment was a nullity for the excess only, and, if the circuit court 
had found in favor of Munks, it would have been its duty to 
modify the decree so as to bring the amount awarded to him 
within the penalty. The Webb, 14 Wall. 406, 418. The claim 
of appellee that no judgment could now be rendered against him 
because the claimant of the vessel, who was a costipulator on the 
bond, is dead, is untenable. Penhallow v. Doane, 3 DalL 54; 
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The James A. Wright, 10 Blatchf. 160, Fed. Cas. No. 7,191; The 
C. P. Ackerman, 14 Blatchf. 360, Fed. Cas. No. 2,564. He judgment 
of the circuit court is affirmed, appellee to recover his costs upon 
appeal. 



7 In re THE ANNIE PAXON. 

(District Court, D. Washington, S. D. February 18, 1805.) 

1. Shipping— Limitation of Liability— Pleading and Practice. 

Under a petition for limitation of liability tbe petitioners are entitled, 
under admiralty rule 56, to litigate tbe question of tbe existence of any 
liability whatever, and therefore do not plead themselves out of court by 
denying any negligence, either of themselves or of any of their agents or 
employes. The Benefactor. 103 U. S. 239. and Providence & N. Y. S. S. 
Co. v. Hill Manufg Co., 3 Sup. Ct. 379, 617, 109 U. S. 578, foUowed. 

9l Same— Steam- Boiler Inspection. 

It is the intention of the Inspection law (Rev. St § 4418) that every sheet 
of which a boiler is composed must be inspected, and subjected to the 
prescribed test; and it is therefore a violation of the law to use, without 
official inspection, an old boiler, in which a new mud ring has been placed. 

3. Same — Personal Injuries from Exploding Boiler. 

The limited liability law (Rev. St. § 4283), taken in connection with the 
act of June 26, 1884, and especially section 18 thereof (1 Supp. Rev. St. 
[2d Ed.] 440), which is the latest expression of the legislative will on the 
subject, operates to relieve owners of steam vessels from liability for in- 
juries, to passengers occasioned by explosion of the boilers, although the 
inspection laws have been violated, when such violation is without their 
personal knowledge or privity; and this notwithstanding the provisions of 
Rev. St. § 4493, declaring owners to be responsible for damage to passen- 
gers or baggage through violation of the inspection laws, or through known 
defects in the steaming apparatus. 

This was a petition by the Oregon Railway & Navigation Com- 
pany, as owner, and the Oregon Short Line & Utah Northern Rail- 
way Company, as lessee, for limitation of liability in respect to 
damages caused by explosion of the boiler of the steamboat Annie 
Faxon. 

W. W. Cotton, for libelants. 
Charles H. Tayloy, for claimants. 

HANFORD, District Judge. The steamboat Annie Faxon, owned 
by the Oregon Railway & Navigation Company, and operated un- 
der a lease of the transportation lines owned by said company to 
the Oregon Short Line & Utah Northern Railway Company, was, 
prior to the explosion and wreck hereinafter described, employed 
as a carrier of passengers and freight on Snake river, between 
Riparia, in the state of Washington, and Lewiston, in the state of 
Idaho. Said steamboat was inspected by the United States local 
inspectors of steam vessels December 12, 1892. and then granted a 
certificate of inspection, and licensed to navigate said river;' the 
maximum steam pressure allowed being 125 pounds to the square 
inch. * In June, 1893, the mud ring of the boiler in said steamer 
was removed, and replaced by a new one, and other repairs were 
made. Said boiler was not, after the completion of said repairs 
and alterations, inspected by the United States inspectors, nor sub- 
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jected to any sufficient test for determining whether it was safe 
and fit for use. On August 14, 1893, while the steamer was going 
down stream, having on board freight and several passengers, with 
a pressure of steam upon said boiler of 110 pounds, with her safety 
valve set to blow off at 125 pounds, said boiler exploded, thereby 
wrecking the boat As a result of said explosion 8 persons were 
killed and 15 were injured. Among those killed were two passen- 
gers named John Mackintosh and Thomas Mackintosh, and among 
the persons injured were two other passengers named Lewis T. 
Lawton and Daniel H. Bechtol. The Oregon Railway & Naviga- 
tion Company, as owner, and the Oregon Short Line & Utah 
Northern Railway Company, as lessee, petitioned this court, as a 
court of admiralty, to adjudicate as to their liability for the dam- 
ages resulting from said explosion. Thereupon the court made an 
order for the appraisement of the vessel and freight pending, and 
requiring all persons claiming damages for any loss or injury occa- 
sioned by said explosion to come before the court, and submit proof 
of their respective claims, and forbidding the prosecution by such 
persons of any suit or action for the recovery of damages for inju- 
ries, so occasioned until the final determination of the rights of 
said petitioners in this cause. An appraisement has been made, 
and the value of the wreck and pending freight found to be $3,520. 
Several persons have appeared and made proof of their claims as 
required by the citation and monition issued pursuant to said order 
of the court, and the claimants have made separate answers to 
said petition. Among the claimants who have 30 appeared and 
answered are the said injured passengers, Lewis T. Lawton and 
Daniel H. Bechtol, and Mary A. Mackintosh, widow of said John 
Mackintosh, deceased, and administratrix of his estate, and Susan 
E. Mackintosh, widow of said Thomas Mackintosh, deceased, and 
administratrix of his estate. Each of said claimants alleges per- 
sonal injury caused by said explosion, for which they seek to obtain 
damages. They each charge that the injuries complained of were 
caused by negligence on the part of the petitioners, their servants 
and agents, and they contest the right of the petitioners to have 
the benefit of the limited liability act aforesaid. 

The cfcse has been conducted by able counsel on both sides, and 
sharply contested. The testimony is full and minute, and all the 
facts have been disclosed which can be ascertained from the sur- 
viving witnesses. I have given it all careful consideration, but the 
conclusion I have reached renders it unnecessary for me to make 
any extended recital of the facts. Rev. St. § 4283, limits the lia- 
bility of owners of vessels for any embezzlement, loss, or destruc- 
tion, by any person, of any property or merchandise shipped 
or put on board of such vessel, or for any loss, damage, or injury 
by collision, or for any act, matter, or thing, loss, damage, or for- 
feiture done, occasioned, or incurred without the privity or knowl- 
edge of such owner or owners, so that the same shall in no* case 
exceed the amount or value of the interest of such owner in such 
vessel, and her freight then pending. Taking advantage of the 
permission accorded by the fifty-sixth admiralty rule promulgated 
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by the supreme court, the libelants have, while claiming the bene- 
fit of the law limiting the liability of shipowners, also denied all 
negligence on the part of their agents and employes, as well as 
themselves, whereby any responsibility should attach to them, or 
the vessel, the cargo, or the pending freight should be at all charge- 
able; and they pray the court to pronounce in their favor, that 
the vessel and owners are entirely exempt from liability. Pre- 
liminary to the hearing on the merits, the claimants moved to dis- 
miss the proceedings, on the ground that, by alleging that their 
agents and servants were entirely free from fault, the libelants have 
pleaded themselves out of court. The .argument on the motion is 
that, the agents and servants being free from all blame, the lim- 
ited liability law is not applicable to the case, for, if the owners 
were guilty of negligence, the law does not entitle them to any 
relief; and, if not guilty, they are not liable, even to a limited ex- 
tent. The motion was denied by a pro forma ruling at the time, 
which I now confirm after due deliberation. The rule itself and 
the decisions of the supreme court emphatically declare the right 
of parties in the situation of the libelants to have in one proceed- 
ing in admiralty a full and final determination of all questions 
affecting their liability, and, if exempt from all liability, to have 
a decree forever foreclosing the right to litigate concerning the same 
matter. The purpose of the rule, and the power of the supreme 
court to make it, have been several times explained in the deci- 
sions of that court. In the case of The Benefactor, 103 U. S. 239- 
250, Mr. Justice Bradley, in the opinion of the court, declares the 
purpose of the rule thus: 

"Hence this court, in preparing the rules of procedure for a limitation of 
liability, deemed it proper to allow a party seeking such limitation to contest 
any liability whatever." 

And again, in the case of Providence & N. Y. S. S. Co. v. Hill 
Manuf g Co., 109 U. S. 578-607, 3 Sup. Ct. 379, 617, the same learned 
justice makes the following comments: 

"The rules further provide that the shipowners, making suitable allegations 
for the purpose, shall be at liberty to contest their liability, or the liability 
of the vessel, to pay any damages, as well as to show that, if liable, they are 
entitled to a limitation of liability under the act; and that any parties claim- 
ing damages may contest the right of the shipowners to exemption from lia- 
bility, or to the benefit of a limited liability. * * * We are clearly of opin- 
ion that the authority thus vested in this court was adequate, and sufficient 
to enable It to make the rules before referred to. The subject is one pre* 
eminently of admiralty jurisdiction. The rule of limited liability prescribed 
by the act of 1851 is nothing more than the old maritime rule administered 
in courts of admiralty in all countries except England, from time immemorial; 
and, if this were not so, the subject-matter itself is one that belongs to the 
department of maritime law. The adoption of forms and modes of proceed- 
ing requisite and proper for giving due effect to the maritime rule thus adopted 
by congress, and for securing to shipowners its benefits, was therefore strictly 
within the powers conferred upon this court; and, where the general regula- 
tions adopted by this court do not cover the entire ground, it is undoubtedly 
within the power of the district and circuit courts, as courts of admiralty, to 
supplement them by additional rules of their own. * * * In promulgating 
the rules referred to, this court expressed its deliberate judgment as to the 
proper mode of proceeding on the part of shipowners for the purpose of 
having their rights under the act declared and settled by the definite decree 
v.66f.uo.4— 37 
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of a competent court, which should be binding on all parties interested, and 
protect the shipowners from being harassed by litigation in other tribunals. 
Unless some proceeding of this kind were adopted, which should bring all the 
parties interested into one litigation, and all the claimants into concourse for 
a pro rata distribution of the common fund, it Is manifest that in most cases 
the benefits of the act could never be realized. Gases might occur, it is true, 
in which the shipowners could avail themselves of those benefits by way of 
defense alone,— as where both ship and freight are totally lost, so that the 
owners are relieved from all liability whatever. But even in that case, in the 
absence of a remedy by which they could obtain a decree of exemption as to 
all claimants, they would be liable to a diversity of suits, brought perhaps in 
different states, after long periods of time, when the witnesses have been dis? 
persed, and issuing in contrary results before different tribunals; whilst in 
the ordinary cases, where a limited liability to some extent exists, but to an 
amount less than the aggregate claims for damages, so as to require a con- 
course of claimants and a pro rata distribution, the prosecution of separate 
suits, if allowed to proceed, would result in a subversion of the whole object 
and scheme of the statute. The question to be settled by the statutory pro- 
ceedings, being— First, whether the ship or its owners are liable at all (if that 
point is contested, and has not been decided); and, secondly, if liable, whether 
the owners are entitled to a limitation of liability,— must necessarily be de- 
cided by the district court having jurisdiction of the case; and, to render its 
decision conclusive, it must have entire control of the subject, to the exclusion 
of other courts and jurisdictions. If another court may investigate the same 
questions at the same time, it may come to a conclusion contrary to that of 
the district court; and, if it does (as happened in this case), the proceedings 
in the district court will be thwarted, and rendered ineffective to secure to 
the shipowners the benefit of the statute." 

I am required, therefore, to decide, in the first place, whether 
the said explosion and wrecking of the Annie Faxon happened in 
consequence of any negligence on the part of the libelants, their 
officers, agents, or employes; and, if yea, whether the disaster was 
so caused without the knowledge or privity of the libelants. The 
inquiry is thus divisible into two parts, because responsibility at- 
taches where negligence on the part of any officer, agent, or serv- 
ant causes injury; but in every such case the limited liability law 
may be invoked by the owner, if he personally, or, if a corporation, 
the managing officers thereof, be free from culpability. Craig v. 
Insurance Co., 141 U. S. 646, 12 Sup. Ct 97. After giving the tes- 
timony full consideration, I find that the boiler was made of iron, 
and it had been in use many years. It had been cracked and 
blistered in several places, and had been patched a number of times. 
In June preceding the explosion one of the important sheets of 
the boiler, known as the "mud ring," was replaced by a new one, and 
some patching was done. In making^hese last repairs the old iron 
was broken by hammering, showing that it had become brittle from 
crystallization. I conclude, therefore, that the explosion occurred 
because the boiler was defective, and that there was negligence on 
the part of some one in the service of libelants in continuing the 
use of a boiler so old as the one in question, and without having 
it properly tested and inspected after the last repairs were made. 
Rev. St. § 4418, requires that the boiler of every steam vessel shall 
be inspected by the local inspector before being used. Manifestly, 
to comply with this law according to the intent thereof, every 
sheet of which a boiler is composed must be inspected and sub- 
jected to the prescribed test; and the law was violated by using 
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the boiler after the new mud ring had been put in without an 
official inspection. Posey v. Scoville, 10 Fed. 140. The engineer 
in charge of the boiler was capable, experienced, and duly licensed. 
The libelants also employed competent men as master mechanics 
and superintendents to furnish everything necessary in the way 
of materials, equipments, and machinery for their vessels, and to 
attend to the inspection thereof, and keep the same in repair. 
And there is no evidence tending to prove that any managing offi- 
cer had personal knowledge of the age or condition of the boiler, 
or of any negligence or violation of law in using the same without 
having it properly tested and inspected. Under these facts the 
owners are not exempt, but they are entitled to the limitation of 
liability fixed by the statute. 

It is not pretended that any managing officer of the petition- 
ing corporations did have actual personal knowledge of the defective 
condition of the boiler, or of the failure to inspect the same after 
the alterations were made. But it is insisted that knowledge must 
be imputed to them, or that they are .guilty of negligence for fail- 
ure to acquaint themselves with facts which could have been dis- 
covered if they had been vigilant. This position, if sustained by 
the courts, must result in fastening personal liability on shipown- 
ers for the negligence of their agents or servants, contrary to the 
terms of the law, or compel them to personally inspect their ves- 
sels and the machinery therein, and see to keeping the same in 
repair, and attend to the official inspection, and to personally com- 
ply with every exaction of the steamboat inspection laws, as a 
condition precedent to a right to a limitation of liability for dam- 
ages caused by any mishap, which is equally contrary to the in- 
tent of congress. Many owners of vessels, and good managers of 
corporations engaged in transportation business, are obliged to em- 
ploy persons skilled in the art of constructing machinery and equip- 
ments for vessels, so as to secure the highest degree of safety in 
navigation, because of their own lack of technical knowledge. And 
the limited liability law was intended to encourage capitalists and 
persons of that class to invest money in ships. In the case of 
Transportation Co. v. Wright, 13 Wall. 104r-123, Mr. Justice Bradley, 
the great expounder of this law, declares: 

"The great object of the law was to encourage shipbuilding, and to induce 
capitalists to invest money in this branch of industry. Unless they can be 
induced to do so, the shipping interests of the country must flag and decline. 
Those who are willing to manage and work ships are generally unable to 
build and fit them. They have plenty of hardiness and personal daring and 
enterprise, but they have little capital. On the other hand, those who have 
capital, and invest it in ships, incur very large risk in exposing their property 
to the hazards of the sea, and to the management of seafaring men, without 
making them liable for additional losses and damage to an indefinite amount." 

In behalf of the injured passengers and the representatives of 
those who were killed it is contended that, as to them, by force 
of section 4493, Rev. St, the owners must be held liable to the full 
extent of the damages sustained, because of their failure to comply 
with the provisions of section 4418, Id., as to inspection of the boiler 
after putting in the new mud ring. It is said that section 4493 is 
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a later enactment than section 4283, and makes an exception in 
favor of injured passengers. There is, however, another statute, 
later still, to be considered. I refer to the act of June 26, 1884, 
entitled "An act to remove certain burdens on the American mer- 
chant marine and encourage the American foreign carrying trade 
and for other purposes." 1 Supp. Rev. St (2d Ed.) 440. The eight- 
eenth section of said act reads as follows: 

"That the individual liability of a ship-owner, shall be limited to the pro 
portion of- any or all debts and liabilities that his individual share of the vessel 
bears to the whole; and the aggregate liabilities of all the owners of a vessel 
on account of the same shall not exceed the value of such vessels and freight 
pending. Provided that this provision shall not affect the liability of any 
owner incurred previous to the passage of this act nor prevent any claimant 
from joining all the owners in one action: nor shall the same apply to wages 
due to persons employed by said ship-owners." 

By the fourth section of the act of June 19, 1886 (1 Supp. Rev. 
St [2d Ed.] 494), the provisions of the section above quoted, as 
well as sectionb 4282-4289, are extended so as to apply to all ves- 
sels used on lakes and rivers or in inland navigation, including 
canal boats, barges, and lighters. By the general maritime law 
as understood and administered in continental Europe, shipowners 
are not held personally liable for damages caused by torts or negli- 
gence in- connection with the operation of vessels, if personally 
free from blame; and in England, by acts of parliament the right 
to similar immunity is given. While the rule of iespondeat supe- 
rior was enforced in such cases in this country, American shipping 
was at a very great disadvantage in competition for foreign com- 
merce. The object which congress had in view in enacting the lim- 
ited liability law was to build up the American merchant marine 
by relieving American shipowners from burdensome liabilities, from 
which European competitors were already free. Section 4493 was 
first enacted by congress as section 30 of the act of 1852, revising 
the laws regulating the use, and providing for the inspection, of 
steam vessels. The title as well as the body of the act shows the 
intent of congress to provide for the better security of life on board 
of steam vessels, and, as a means to that end, to subject owners 
and officers to severe penalties for neglecting to comply with any 
of its requirements. In the case of Sherlock v. Ailing, 93 U. S. 
99-108, the supreme court held that under this law the master, 
owner, and vessel are liable for damages sustained by a passenger 
from any neglect to comply with the provisions of the law, no 
matter where the fault may lie. The intent to hold owners liable 
for full damages to passengers suffering injury through any neg- 
lect or failure to comply with the steamboat inspection laws, or 
through known defects in the steaming apparatus or hull, was 
adhered to in the general revision of the permanent laws of the 
United States; and at the same time congress persisted in the pol- 
icy of relieving all proprietors of vessels not employed in inland 
navigation from liability beyond the value of vessel and pending 
freight, by re-enacting the limited liability law, and so we have sec- 
tions 4283 and 4493 both in the Revised Statutes. With both sec- 
tions standing together as re-enactments of the same date, and 
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the supreme court having, in the case of Sherlock v. Ailing, given to 
the latter a broad construction, there was room for doubt as to 
the legal rights of parties in cases likely to arise, for, if the facts 
of a case should bring it within both sections, it would be extremely 
difficult, if not impossible, to determine which to regard as para- 
mount. The latest, and therefore controlling, expressions of legis- 
lative will on the Bubject are the section above quoted from the 
act of 1884, and the act of 1886, extending its provisions to every 
description of vessel employed on lakes, rivers, and in inland navi- 
gation. In Butler v. Steamship Co., 130 U. S. 527-558, 9 Sup. Ot 
612, Mr. Justice Bradley criticizes the law of 1884, saying, on page 
554, 130 U, S., and page 612, 9 Sup. Ct, after stating only a part 
of the provisions of the eighteenth section: 

"The language Is somewhat vague,. It is true; but it is possible that It was 
intended to remove all doubts of the application of the limited liability law 
to all cases of loss and injury caused without the knowledge or privity of the 
owner." 

The language of the act, if vague, is nevertheless comprehensive. 
Its title indicates a purpose to relieve shipowners from burdens, 
and the proviso to section 18 makes an exception of "wages due 
to persons employed by said shipowners." What other exceptions 
do the rules for construing statutes admit of? I think that the 
maxim, "Expressio unius est exclusio alterius," may with great 
propriety be applied here. Congress certainly intended to relieve 
shipowners of some burden of liability by enacting the eighteenth 
section. Then, what kind of liability theretofore imposed was re- 
moved by this law? The inquiry forces me to conclude that con- 
gress intended to encourage investments of capital in all kinds of 
vessels, and to authorize persons to become owners of steam ves- 
sels with freedom to intrust to others the entire burden of care 
in the management thereof, and with a right to the same immunity 
from claims for damages, in case of any disaster, that the law ex- 
tends to owners of sailing vessels. In accordance with this opin- 
ion, a decree will be entered that, upon payment into court of 
the amount of the appraised value of the vessel and pending freight 
for the benefit of the several claimants, the libelants be forever 
released from all liability for damages on account of said explo- 
sion and wreck. 



THE JOSEPH OTERI, JIL 
OTEJII et al. v. SCHMIDT et aL 
(Circuit Court of Appeals, Fifth Circuit December 11. 1804.) 

No. 320. 
Shipping — Intbrbuption op Voyage — - Sale op Goods by Mastek— Loss and 

DAMAOE8. 

A steamship bound from New Orleans to Ceiba and Truxlllo, Spanish 
Honduras, was denied inspection at the usual place, and the master 
changed his course to the island of Ruatan, where he learned that the au- 
thorities had issued orders not to permit his vessel to do any business on 
that coast He then proceeded to Livingston, Guatemala, where, on the 



Digitized by 



Google 



582 FEDERAL REPORTER, Vol. 66. 

advice of the United States consular agent, he turned over the goods to the 
latter, to be sold for the benefit of all concerned. The sum realized, as re- 
ported by the master, was but a small part of the invoice price. There 
was much delay in the meantime,— sufficient to have enabled the master 
to return to New Orleans, and consult with his owners and the shippers. 
Held, that the master had not acted with the good faith required under the 
circumstances, and the vessel was liable in damages to the shippers; and, 
further, that no injustice would be done in making the invoice price the 
measure of such damages. 

Appeal from the District Court of the United States for the 
Eastern District of Louisiana. 

This was a libel by William B. Schmidt and Francis M. Zeigler, 
partners under the name of Schmidt & Zeigler, against the steam- 
ship Joseph Oteri, Jr., (Mrs. Luela A. Oteri, claimant). The dis- 
trict court rendered a decree for the libelants, and the claimant and 
Joseph Oteri, her husband, and surety on the release bond, took 
this appeal. 

The steamship Joseph Oteri, Jr., left the port of New Orleans on the 30th 
day of July, 1892, bound for the ports of Oeiba and Truxillo, Spanish Hon- 
duras, and having on board the goods shipped by libelants for those ports. 
The vessel proceeded on her voyage, and on arriving off the island of TJtilla, 
Spanish Honduras, August 3d, signals were given for fruit inspectors to come 
on board, as had been done on previous voyages of the vessel, but, the master 
finding no response to signals, and seeing that the lighthouse was occupied by 
soldiers; and as the vessel had been seized and detained by armed forces on a 
previous voyage of the vessel at the port of Ceiba, Spanish Honduras, and 
fearing this would be done again, the master changed the course of the vessel, 
and proceeded to the island of Ruatan, Spanish Honduras, and was there ad- 
vised by the United States consul at that port, and by an officer of Spanish 
Honduras, that orders had been issued by the government of Spanish Hon- 
duras not to permit the steamship Joseph Oteri, Jr., to receive inspection, 
laborers, or to transact any business on the coast of Spanish Honduras. The 
master then changed the course of the vessel, and proceeded to the port of 
Livingston, Guatemala, and there he was advised by John T. Anderson, Esq., 
United States consular agent at that port, to turn the goods over to him, and 
he would sell them for the benefit of the parties in interest. The evidence 
shows that the goods were turned over to, and were sold and disposed of by or 
under the direction of, Anderson, the consular agent at Livingston; and the 
claim is that the proceeds of the sale of the goods shipped by libelants and 
reported by Anderson Is $741.88, which amount of money was tendered to 
libelants in the answer of respondents, and placed in the registry of the court 
Testimony was taken, and the case submitted to the court, and on the 18th 
day of May, 1894, decree was rendered for libelants for $2,393.11, with interest 
from June 30, 1894, until paid, and costs of suit, being the proved value as 
per invoices at port of shipment, less the sum of $741.88, the amount tendered 
by respondents as due to the libelants on account of the proceeds of goods sold. 

Guy M. Horner, for appellants. 
W. S. Benedict, for appellees. 

Before PARDEE and McCORMICK, Circuit Judges, and BRUCE, 
District Judge. 

BRUCE, District Judge, after stating the facts as above, deliv- 
ered the opinion of the court. 

The testimony shows that Spanish Honduras was in a state of 
turbulence, and even war, at the time of the arrival of the vessel 
Qff that coast, and, on account of what bad happened to this master 
and his vessel on a previous voyage to that country, when his ves- 
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sel was seized by an armed force, and, against his protest, used 
for a time as a transport for troops, and it coming to Ms knowl- 
edge that his vessel would not be allowed to transact any business 
on that coast, we think he had good grounds for apprehension for 
the safety of his vessel and cargo if he landed at the ports to which 
he was destined. After this, however, and after he had decided 
that he could not with safety land at Ceiba, or get to Truxillo, there 
seems to have been much delay, and it was not until the 14th, and 
even the 16th, of August, the last of the goods were disposed of at 
Livingston. It would seem that during this time the master could 
have returned to his home port with his cargo, and could have con- 
ferred with his owner and the shippers of the goods he had on 
board. In the case of The Julia Blake, 107 TJ. S. 427, 2 Sup. Ct 
692, speaking of the necessity under which the master is authorized 
to sell ship and cargo, and quoting from the former case of New 
England Ins. Co. v. The Sarah Ann, 13 Pet 387, the court say: 

"All will agree that the master must act In good faith, exercise his best dis- 
cretion for the benefit of all concerned, and that it can only be done upon 
the compulsion of a necessity, to be determined in each case by the actual and 
Impending peril to which the vessel is exposed." 

The testimony, we think, shows a want of good faith on the part 
of the master in the matter of the disposition of his cargo. He 
seems to have sought to avoid the responsibility of his position, 
turning the goods over to Anderson, consular agent, to be disposed 
of under his order. The purser, the witness Commegere, says he 
opposed this; but, under the advice of the consular agent, Ander- 
son, a cargo of bananas was taken, and paid for in part from the 
proceeds of the sale of the goods as stated by the witness Comme- 
gere, and the vessel cleared for New York. The conclusion is, we 
think, inevitable, from the testimony on this subject, that the mas- 
ter was at fault in the matter of the disposal of the goods shipped 
by the libelants, and that the case is one in which damages should 
be awarded. This brings us to the question of the measure of 
damages, which, it is insisted, is the value of the goods at the port 
of destination. If we are correct in the conclusion that the master 
was justified in not proceeding to and landing the goods at the 
ports of destination, according to the tenor and effect of the bills 
of lading, then we are of opinion that it devolved upon the master 
to either dispose of the goods in good faith, and to the best advan- 
tage, in the nearest ports which he was able to reach, or to return 
the goods to the shippers, with reasons for nondelivery. It is not 
shown that he did either. The bill of lading provides that, in the 
event of loss or nondelivery, the liability of the carrier is not to 
exceed the invoice value, — this to protect the carrier in ordinary 
cases where the goods are lost by some casualty. In view of the 
fact that the carrier might have relieved himself from responsi- 
bility by returning the goods to the shipper, and as the proof shows 
that in the port of shipment the goods were of the value specified 
In the invoice, we are of opinion that, under the peculiar facts of 
this case, no substantial injustice results to the carrier from follow- 
ing the rule of damages adopted by the district court, to wit, the 
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value of the goods as shown by the invoices at the port of ship- 
ment We think the judgment of the court below should be af» 
finned, and it is so ordered. 
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(District Court, S. D. Florida. March, 13MJ 

L Saltaos Compensation— How Measured. 

The whole of a salvage service -is to be considered together, and any 
bonus or gratuity may be measured by valuable, energetic action, and 
exposure of person or property; but, when the amount Is necessarily lim- 
ited to a mere compensation for work and labor, it should not be reduced 
by anything short of gross negligence or dishonesty and fraud. 

ft, &AVB— AMOUNT. 

$37414 allowed upon a valuation of $155,000 for services of some 65 
sailing vessels and four steamers, with 500 men, in discharging and carry- 
ing to Key West a cargo of sugar from a steamer grounded in a dangerous 
position on the Florida Reefs, and for floating her and bringing her dis- 
abled to the same place; the service lasting during 13 days, and much of 
It prosecuted at night and in rough weather. 

This was a salvage case, in which separate libels were filed by 
Thomas B. Sweeting and others, and O. J. Kendal and others, against 
the steamship Oxford and cargo; and an intervening petition was 
presented by the Davis Coast Wrecking Company. 

Geo. W. Allen and J. Vening Harris, for libelants 
J. B. Browne, for respondent 

LOCKE, District Judge. This vessel, a large steamship, laden 
with about 4,000 tons of sugar, bound from Cardenas to Philadel- 
phia, went ashore early in the morning pf 11th of February, 1894, 
upon a projecting point of Florida Reef known as "Conch. Reef," 
about 100 miles northeast of the port of Key West The place was 
a dangerous one, and one upon which several vessels have been 
wrecked, and was exposed to the full force of the sea from the 
northeast and around to south. A portion of the libelants herein, 
seeing the vessel aground, went to her assistance, and tendered 
their services, at about half-past 8 o'clock a. m. At first the master 
thought he might be able to float his vessel without aid, but finally, 
later in the day, agreed to accept the services of the several vessels 
and their crews which had arrived, and at about 12 o'clock permit- 
ted them to carry out a heavy anchor and hawser in the direction 
which he himself designated as the one which he considered the 
most proper, which was off the starboard quarter, trending well 
astern. The vessel, at the time of going ashore, had gone with such 
force and speed as to drive herself several feet out of the water, so 
that, at the time of the libelants' sounding around her, she was 
found to be in some four feet less water than when floating, with an 
uneven bottom. The anchor, weighing some three tons, with a 
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large hawser and fifteen fathoms of heavy chain, was carried 
out in the direction selected by the master, and let go. The 
libelants then suggested to the master that some of the cargo be 
transshipped to their vessels, in order that, when the tide arose, they 
might be able to float the steamship, but he declined to have any of 
tne cargo taken out at that time. Later in the afternoon, when 
nearly dark, the master suggested that another hawser be run out, 
and furnished libelants a steel cable. By this time the wind had 
increased, together with the force and violence of the sea, so that 
it was with great difficulty that the cable was taken out The 
instructions of the master and the efforts of the libelants were to 
make the steel cable fast to the heavy chain attached to the anchor 
which had already been dropped in seven fathoms of water, and a 
large iron shackle was furnished them for that purpose; but by 
that time the wind and sea had so increased that it was impossible, 
as alleged by the libelants, to bring the chain to the top of the 
water, so as to attach the shackle and the steel cable to it, and the 
cable was therefore made fast to the bight of the hawser, and the 
libelants returned on board the steamship. In the meantime another 
hawser had been carried off from the starboard bow of the steamship 
trending towards the stern, and the master had permitted libelants 
to commence discharging cargo into their vessels. As the tide arose, 
heavy strains were hove upon the steel cable and both hawsers by 
the steam powerof the capstan and the winches of the vessel and the 
men on board the steamship, when both hawsers and cable parted, 
and the vessel remained upon the bottom. 

It is alleged by the respondents that, before the parting of said 
hawser and cable, the vessel had started several feet from the bot- 
tom; but upon this point there is much conflicting evidence. After 
the parting of the hawsers, the wind and sea were so rough that it 
was impossible to do anything further that night about an anchor, 
but they continued' discharging cargo. Early in the morning a 
steamer that had arrived (the O. C. Williams) went out and picked 
up the chain attached to the anchor, and made the steel hawser fast 
to it. The vessel being at that time so hard aground, it was con- 
ceded by all parties that it would be impossible to move her without 
lightening her of more of her cargo. The libelants continued loading 
sugar into. their vessels, and bringing same to Key West. The weath- 
er increased in severity to such extent that at one time all of the 
sailing vessels were, compelled to leave the vicinity of the steamship, 
and go into harbor for safety, there being but one steamer (the O. C. 
Williams) that was able to remain in the vicinity of the steamship 
during the entire service. The salvors were increased in numbers 
by vessels coming to their aid, until in all there were between 60 
and 70 sailing vessels of different sizes and 4 steamers and about 
500 men engaged in the service. In the meantime the steamship had 
sprung a leak, and finally filled with water, so that at one time the 
sea was washing over her upper deck. In addition to the steam 
vessels which had come to her aid, there were several steam pumps 
brought and used to free her from water. It is unnecessary to 
review 1b detail each day's work. Most of the time the pumps 
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were running day and night, and several nights the salvors were 
discharging cargo. The labor of discharging the cargo, pumping 
the vessel clear of water, and towing her to port occupied 13 days. 
Finally, the vessel being pumped nearly free from water, and much 
of the cargo having been taken out, and a large portion of that 
which was not taken out having been dissolved by the water and 
pumped out, she was finally relieved from the bottom, and brought 
to Key West. 

It is claimed by the respondents that the salvors were lacking in 
energy in their work; that it was through their fault that the steel 
cable was not made fast to the chain, but to the hawser, which 
caused it to part on the first night, and had it not been for this 
the steamship would have been floated. 

Salvors are expected to do everything within their power to 
relieve property the custodian of which has accepted their aid; 
but it cannot be expected that they will accomplish impossibili- 
ties or work miracles in attempting to render salvage services, and 
all that can be demanded is honest exertion and diligence. The 
question which arises in this case is, was it 'within the power of 
the salvors, on the first night of the disaster, to have attached 
the steel cable to the chain, instead of attaching it to the hawser, 
as they did? The facts and circumstances attending the case 
have been fully testified to, and all that can be determined is 
that there appears to be a large preponderance of evidence to 
show that the salvors did everything which could reasonably 
be expected of them in endeavoring to perform that part of their 
duty. The anchor had been dropped in seven fathoms of 
water. The chain to which it w r as desired to make fast the steel 
cable weighed upward of 240 pounds to the fathom, making a total 
of upward of 1,600 pounds which it would be necessary to raise to 
the bow of the vessel before the shackle and cable could be made 
fast The evidence shows that at this time it was dark, and that 
the sea was very high, and the wind and waves so severe, with 
a strong current running, that the vessel that was detailed for this' 
duty was plunging and pitching into the sea so that it was impossi- 
ble to stand upon her deck, and that the men were compelled to dive 
overboard under the water, in order to make the cable fast to the 
hawser as it was. Captain Baker, whose services upon this reef 
have been well known for years, and in whom I have every con- 
fidence as an able, energetic, and active salvor, was detailed to do 
this duty; and he testifies, positively and clearly, that it was im- 
possible, under the circumstances, to attach the steel cable to the 
chain, as was desired. 

Whether the vessel moved at all that night I consider very 
uncertain, as there appears no reason for her stopping with so much 
force as to break the several hawsers, if once she had started. The 
taking in of the slack of the hawser, cable, and chain which had 
been laid irregularly upon the bottom, the rush of the water forward 
from the reversed propeller, and the apparent change in direction 
of a light, caused probably by a slight swinging of the vessel, would 
account, I consider, for all the facts or appearances upon which it is 
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claimed she moved. Whether the vessel moved that night or not, 
the breaking of the hawsers was unquestionably the great mis- 
fortune of lie service, and rendered it impossible for the salvors 
to float the vessel before she had sprung a leak, and thereby save 
much more property for its owners, as well as earn for themselves a 
larger compensation, with comparatively little labor and loss of 
time, instead of performing the amount of labor they have been 
compelled to dq, under such circumstances that no reasonable sal- 
vage can adequately compensate them. Their inability to make this 
connection between the steamer and chain was their misfortune as 
much as it was that of the owners of the property; and, if it was be- 
yond their power to accomplish it, they should be no more held re* 
sponsible for it than for the ship's being so hard aground that she 
could not be floated. There can be no question about their honest, 
earnest, and energetic efforts; and it appears they were not fur- 
nished the steel cable until after it became too dark and the sea too 
rough for them to complete what they had attempted. 

It is also claimed that, in discharging the cargo, the libelants were 
lacking in energy and force; and, while it must be admitted that this 
appears to have been the case to some extent, there are circum- 
stances that would tend to partially excuse or explain the reason- for 
no greater rapidity in the work of discharging. Many of the vessels 
were comparatively small; yet they were the best that could be 
obtained at that time for the service. The weather much of the time 
was very bad. The admission of the master of the steamship shows 
this to have been so. One vessel, a schooner of the ordinary cruising 
size, was capsized in the immediate vicinity of the steamship, and 
became a total loss. Frequently the vessels were driven from their 
anchorage, and were unable to lie in the vicinity of the steamship. 
Several of them suffered damage in broken rails and chafed and 
splintered timber. They were 100 miles from the port of Key West, 
to which place it was necessary to transfer the cargo, and much 
time was taken in going and returning. While pumping, the water 
became so thick that several of their pumps would not work, and 
constant diving was required to keep the strainers clear. For not 
having saved more cargo that they might possibly have saved, they 
will suffer largely in a diminution of salvage. The compensation 
of salvors depends upon the success of their efforts, and is measured 
to a certain extent by the amount and value of property saved by 
them; and while, from such lack of energy as would imply culpa- 
ble negligence, or a lack of ordinary skill or good faith, the amount 
of salvage on that actually saved mav be reduced, such negligence 
must be gross and willful to so affect any compensation for other 
services actually rendered. The whole service is to be considered 
together, and any bonus or gratuity may be measured by valuable, 
energetic action, and exposure of person or property; but when the 
amount given sinks to a mere quantum meruit, or compensation for 
work and labor, as it must in this case, it can be affected or reduced 
by nothing less than gross negligence, or dishonesty and fraud. 

The question now for determination is, what would be a reason- 
able, fair, and just compensation for the salvors under the circum- 
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stances? Salvage is not a quantum meruit, or a compensation for 
work and labor only, but a gratuity or a bonus for the benefit 
of commerce, to be given for the encouragement of parties who 
may be called upon to render such service. The parties engaged 
in this service were mostly licensed wrecking vessels. The large 
number employed, on account of the length of time occupied by 
the service, will so divide any amount which can reasonably be 
given that the individual shares, instead of being a bonus or a 
gratuity as a salvage, will scarcely compensate them for the actual 
labor performed. That this has been the case is exceedingly to 
be regretted, but the amount cannot be increased on account of the 
large number of individuals employed to do a certain service Un- 
questionably, the service could have been rendered by a much small- 
er number; but the parties upon whom it devolved to determine 
those who should be taken into the service have unquestionably 
acted honestly and in good faith. It was impossible for them to 
determine just what force might be required, or just when any of 
the vessels which had left for Key West with cargo would return. 
It may be true that the entire force of sailing vessels and men were 
not constantly engaged in the actual labor of the service, but they 
were waiting, ready to assist, or coming and returning to and from 
Key West with cargo. All those named, with the exception of one 
schooner which went to the assistance of another vessel in distress 
during the time, and two which left the work three days before 
the steamship floated, their services being no longer required, were 
occupied the entire time either in working or waiting, and could 
not engage in anything else. The steamers and pumps were con- 
stantly occupied in the service day and night. The long time occu- 
pied by the service was caused "by the efforts of the salvors to pump 
out and float the vessel; and, although it is claimed that they did 
not use as much diligence and force in saving cargo «s they should 
have done, there is no complaint but what everything that possibly 
could have been done with the appliances at command in freeing the 
vessel from water, and relieving her from the bottom, was done,* and 
in as short a space of time as was possible. 

The service was to a vessel in distress, was rendered in good faith, 
and with a reasonable degree of energy and skill ; and a reasonable 
compensation should be allowed, although nothing that can be con- 
sidered as a bonus or gratuity can be reached. 

The vessel had been appraised in her present condition, by a 
bpard of appraisers appointed by the court, at $93,000, and the cargo 
at f G0,000. To the appraisement of the vessel an objection has been 
made by the claimants, and evidence introduced tending to show 
that the value is not as great as is shown by this report, and a 
motion made for a new board of appraisement. Accepting such 
evidence, and construing it with all weight to which it is considered 
to be entitled, I do not deem it necessary to set aside the report 
of the appraisers, and appoint a new board. In appointing such 
board, great care was taken to select those who were considered 
the most competent and best qualified for the service of any of the 
entire community, and it would be impossible to appoint another 
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whose opinion as to the matter of value would be entitled to greater 
confidence or credit. While the representatives of the owners have 
objected to the valuation, they have failed to give us any informa- 
tion as to the actual value which can be relied upon. They have 
not informed us as to the actual cost of the vessel, or for what she 
has been valued for insurance. 

The property was in immediate and great peril. The master was 
powerless to save it, or to obtain assistance in any way or by any 
means different from the parties who offered their aid and have 
performed the service. It was upon one of the most exposed and 
dangerous points of the reef. The weather was very bad; the cargo 
of the class and character that would amount to a total loss if 
not saved in a short length of time. The vessel, so exposed to a fierce 
sea, would unquestionably, if left to herself, have been so badly 
damaged and injured as to be a complete loss. The labor was dis- 
agreeable, hard, and attended with exposure and damage, both to 
person and property, far exceeding that of ordinary navigation. 
There has been no objection to the value of the cargo, and I do not 
deem it necessary to determine positively the actual value of the 
vessel in determining the amount of compensation. The amount 
which I deem reasonable as compensation would not be an un- 
reasonable or an unusual rate per cent, even if she might prove to 
be of somewhat less value than the appraisers have reported. But, 
if she is of as great value, the percentage of proportion of her value 
given as a salvage compensation will be low, when her condition and 
the services rendered are considered. In The Kimberley, 40 Fed. 290, 
20 per cent, of $ 490,000 was given, and upon an appeal a compro- 
mise effected for f 100,000 salvage; in The Egypt, 17 Fed. 359, 
one-fifth of f250,000 was given, in addition toan amount of ex- 
penses which had been incurred by the salvors; in The Sandring- 
ham, 10 Fed. 5G2, one-fourth of fl 93,000; in The Tregurno, 50 Fed. 
946, 22£ per cent, was given on $205,000, in addition to the services 
of a vessel employed and paid by the underwriters. In none of these 
cases was the property in greater danger than in this, nor the 
risk and exposure greater, the labor more severe or long-continued, 
nor the services of higher value to the property. 

In order that the different interests represented by the vessel 
and cargo may be more readily and easily adjusted and settled, an 
amount to each will be decreed separately. After a careful con- 
sideration of the case, it is ordered that a decree for f 21,125 salvage 
on the vessel, and f 15,989.61 salvage upon a portion of the cargo 
saved' and brought into this port, be entered, and that upon the pay- 
ment of that amount, together with the costs, expenses, and 
charges herein, the property be restored to the claimant, for the 
benefit Of the true and lawful owners thereof. 
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THE OXFORD. 

JANES v. SWEETING et aL 

(Circuit Court of Appeals, Fifth Circuit January 29, 1895.) 

No. 237. 

t» Salvage— Reduction op Award on Appeal— New Evidence. 

A steamer with a cargo of sugar, having gone ashore on the Florida 
Reefs, was rescued and taken to Key West, where she was appraised in 
salvage proceedings at $95,000, after deducting the estimated damage. A 
reappraisal was refused, and salvage awarded, the steamer's proportion 
being $21,125, In addition to costs, amounting to over $10,000. On appeal. 
It was shown by new evidence that, on placing the vessel in dry dock, at 
Newport News, her injuries were found to be much more serious than 
supposed, and such as could not have been ascertained while she was in 
the water, at the place of the former appraisal; that, after deducting the 
i actual cost of repairs and reasonable expenses, her value when saved did 
not exceed $35,000. Held, that the award of salvage should be reduced by 
the appellate court, and that 25 per cent., being the proportion awarded 
below on the cargo, would be a reasonable allowance, amounting, as it 
would, with the costs, to over half the valuation of the vessel. 

3. Admiralty Appeals— Costs on Appeal— New Evidence. 

When an admiralty decree is reversed by an appellate court on new evi- 
dence, not accessible at the time of the trial below, neither party being in 
fault in respect thereto, substantial justice will be done by requiring each 
party to pay his own costs incurred on the appeal. 

Appeal from the District Court of the United States for the 
Southern District of Florida. 

This was a case of salvage, in which separate libels were filed by 
Thomas B. Sweeting and others, and by O. J. Kendal and others, 
against the steamship Oxford (Walter Janes, claimant) and her 
cargo, while an intervening petition was presented by the Davis 
Coast Wrecking Company, as owners of the wrecking steamer Bight 
Arm. There was a decree for libelants in the court below (66 Fed. 
584), from which the claimant appealed. 

Bntler, Stillman & Hubbard and Farrar, Jonas & Kruttschnitt, 
for appellant 

Henry J. Leovy, Joseph Paxton Blair, J. Vining Harris, and 
George W. Allen, for appellees. 

Before PARDEE and McCORMICK, Circuit Judges, and BRUCE, 
District Judge. 

PARDEE, Circuit Judge. In the early part of February, 1894, 
the steamship Oxford, a large steel steamer, built in England in 
1887, with a cargo of about 27,500 bags of sugar, sailed from Matan- 
zas, Cuba, for Philadelphia. In the early morning of February 11, 
1894, she went ashore on a portion of the Florida Reefs, variously 
known as "Pickles' Reef," "Molasses Reef," and "Conch Reef." . This 
reef is about 1 00 miles northeast from Key West, and is well known 
as dangerous, being exposed to the full force of the sea from the 
northeast and around to the south. The vessel went on the reef 
with such force as to drive her several feet out of water, and leave 
her hard and fast aground. Early in the morning of the 11th, the 
sailing schooner Magnolia, a vessel of 43 tons and a crew of 11 men, 
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proceeded to the relief of the Oxford. The next morning, the 
schooner Annie Lord, a vessel of 273 tons and a crew of 7 men and a 
pilot, lying at anchor off, Key Largo, saw the Oxford, and went to 
her assistance. On that and the following days, a fleet of small 
vessels of all classes, over 60 in number, also went to the assist- 
ance of the Oxford, among which were the steam tug Clyde and the 
steam tug Triton, and the rest sailing vessels ranging from medium 
to small, and averaging about 25 tons, some so small as to have no 
registered tonnage. The services of these vessels being accepted, 
two consortships were formed, and assistance was given by them 
to the stranded vessel. The wrecking steamer Right Arm, built 
expressly for wrecking purposes, furnished with wrecking pumps 
and other machinery, and sent out by the underwriters from the 
North, arrived later on the scene, but was not permitted to render 
assistance until after the Oxford was floated. The services ren- 
dered by these vessels are sufficiently described in the opinion of 
the learned judge of the district court, on file in the record; and, 
as they were admitted salvage services, they need not be recapitu- 
lated. It is also admitted that they were successful salvage serv- 
ices, in so far as to bring to safety, in Key West Harbor, between 
two-fifths and one-half of the cargo of sugar and the steamship 
Oxford, all in a more or less damaged condition; the sugar reach- 
ing that port from time to time between the 16th and the 27th of 
February, and the ship on the 27th of February. 

Proceedings were commenced on the 19th of February by the 
libelants Sweeting and others of his consortship against such por- 
tion of the cargo as had already reached Key West. On the 27th 
of February, the master of the Annie Lord, with others of his con- 
sortship, filed a libel against the Oxford and her cargo. On the 
2d day of March, the libelants Sweeting and others filed an amended 
libel against the cargo of the Oxford, and against the Oxford herself. 
On the 13th of March, the master of the Right Arm filed a petition 
of intervention for services rendered to the steamship Oxford from 
the time she was floated and until her arrival at Key West. The 
master of the Oxford answered the several libels and interventions, 
and the case came on for trial, and was tried on the 14th, 15th, and 
16th days of March. The court appointed appraisers for the Oxford, 
and also for the cargo. These appraisers reported as follows: 

"Upon an examination of the Br. S. S. Oxford, for the purpose of appraise- 
ment, we find the ship in a condition of considerable damage. In No. 2 hatch 
there are 25 or 30 frames broken on the starboard side, and the ballast tanks 
and bulkheads are somewhat started. In No. 3 hold there are five frames 
broken on the port side, and the ballast tanks also started. The rudder post 
is broken, and the rudder, the latter having been removed. The engineers on 
board examined carefully the engines, boilers, and dependencies of the ship, 
and found them in bad condition. The boilers have shifted in board on the 
port and starboard sides. The main and auxiliary steam pipes are somewhat 
broken. The main shaft requires lifting and lining, and the whole machinery 
should be taken apart and overhauled. The probable cost of this portion of 
the work of repairs would amount to $15,000. Under all the circumstances, 
and considering the cost of repairing and restrengthenlng the ship generally, 
together with a fair and moderate estimate of her value when so repaired, we 
judge the Oxford to be worth in her present condition $95,000. 
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"We, the undersigned, having been appointed a board of appraisement to 
appraise and determine the value of the sugar of the cargo of the Br. S. S. 
Oxford, recently ashore upon the Florida Reef, would report that we pro- 
ceeded on the 28th day of February. 1894. to examine the same, and found: 
* * * Total, $00,896.12." 

On the 19th of March, the plaintiff made a motion to set aside 
the appraisal of the steamer, on the ground that the same was too 
high, as shown by documents attached, as follows: 

"New York, March 8th, 1894. 
"The undersigned, Thomas Congdon, surveyor to Lloyds' Register, and 
Frank S. Martin, engineer surveyor, having been requested by Messrs. John- 
son & Hidgins. average adjusters, to estimate the cost of repairing the dam- 
ages to the steamship Oxford, of Bristol, as per report made by submarine 
diver, estimate the cost of repairs and making the same at about $3f>.000 
(thirty-five thousand dollars). Thomas Congdon. 

"Frank S. Martin.' 9 
"New York, 8th March, 1894. 
"The undersigned, Thomas Congdon, surveyor to Lloyds' Register, and 
Frank S. Martin, engineer surveyor, having been requested by Messrs. John- 
son & Hidgins, average adjusters, to estimate the sound value of the steam- 
ship Oxford, of Bristol, 181)2, tons net, built in April, 1887, find it amounts to 
the sum of eighty thousand dollars ($80,000). Thomas Congdon. 

"Frank S. Martin " 

On March 24th the court entered a final decree, refusing the motion 
for a reappraisal of the Oxford, and awarding salvage to the several 
libelants and the intervener Right Ann in the sum of $37, 114.60, 
of which sum f 15,989.60 was decreed to be paid by the cargo, and 
$21,125 was decreed to be paid by the Oxford. In addition to these 
awards, there was a decree for costs against the Oxford for $ 10,- 
735.42, and against the cargo for $7,446.86. 66 Fed. 584. In regard 
to the amounts awarded, in connection with the value of the salved 
property, the judge says: 

"There has been no objection to the value of the cargo, and I do not deem 
it necessary to determine positively the actual value of the vessel in determin- 
ing the amount of compensation. The amount which I deem reasonable as 
compensation would not be an unreasonable or an unusual rate per cent, even 
if she might prove to be of less value than the appraisers have reported. But 
if she is of as great value, the percentage of proportion of her value given 
as a salvage compensation will be low, when her condition and the services 
rendered are considered." 

The amounts allowed appear to be about 26 per cent of the value 
of the cargo saved, and 25 per cent, of the value of the steamer, tak- 
ing such value at $84,500. The salvage and costs decreed against 
the Oxford amount to about 37£ per cent of $84,500. The owners 
of the cargo paid the award and costs decreed against them. The 
master of the steamer took this appeal from the award against the 
ship; and as a condition thereof, and to obtain the release of the 
vessel, he paid the costs adjadged against the steamer, to wit, the 
sum of $10,734.42, and deposited in the registry of the court the sum 
of $28,000. 

In taking the appeal, error was assigned as follows: (1) That 
the court erred in accepting the valuation of the Oxford at the 
amount fixed by the appraisers. (2) The court erred in refusing 
to set aside the appraisement of the Oxford, and refusing to appoint 
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a new board of appraisers. (3) The court erred in awarding $ 21,125 
salvage on said 8. S. Oxford. 

After filing the transcript of record in this court, and on a. show- 
ing made by appellants as follows: 

"That the Bteamship Oxford was under arrest at Key West from the time 
when the alleged salvage services, for which compensation is herein claimed, 
were rendered, up to the date when the appeal was taken from the decree of 
the district court to this honorable court; that there is no dry dock or other 
facilities for the examination of the hulls of large steamships at Key West, 
nor nearer thereto than Newport News, in the state of Virginia; that there is 
also no machine shop at Key West of sufficient capacity to undertake the re- 
pairs of machinery of the size and character of the machinery in said steam- 
ship, nor were there any facilities for the taking out of said machinery for 
such examination as was necessary in order to arrive* at the true amount of 
damages which the said machinery had sustained; that, as soon as said steam- 
ship was released from arrest, she proceeded to New York, and thence to New- 
port News, where she was docked; that it thereupon became apparent that 
the damages done to said steamship and her machinery whilst on the reef or 
near Key West had been very much heavier than could be ascertained from 
any inspection that could be made of her at Key West by the appraisers or 
by any one else, or than could be made of her except after docking, and that 
said damages were then ascertained to be far heavier than had been estimated 
by the appraisers at Key West; that no evidence as to the true condition of 
the said steamship, after she had run upon the reef, could, for the reasons 
aforesaid, be produced at the trial of this cause In the lower court, but that 
appellant is now in a position to furnish such evidence, and desires to be al- 
lowed to do so, pursuant to the practice of this honorable court in causes of 
admiralty appeals; that in order to show the damages done to said steamship 
whilst on said reef, and the cost of repairs to her and to her machinery, and 
in order to show her condition prior to the time when she ran upon said reef 
and her condition whilst upon said reef, and In order to show the fact that no 
damages occurred to her on the passage from Key West to New York and 
Newport News, appellant desires to take the deposition of the following wit- 
nesses, to wit: John J. Milbank, Thomas Congdon, Prank S. Martin, John 
Maneor, Frank J. Lord, C. B. Orcutt Walter Janes (the captain and master 

of said steamship), Evers (the chief engineer of said steamship), Charles 

E. Davis, and James Evers Davis.— all of whom reside or are temporarily in 
the city of New York, and are there to be examined as witnesses for appel- 
lant." 

— This court ordered as follows: 

"It is ordered that the appellant do have leave to take the depositions of the 
following named witnesses, to wit: John J. Milbank, Thomas Congdon, Prank 
S. Martin, John Maneor, Frank J. Lord, C. B. Orcutt. Walter Janes, Charles 
E. Davis, the chief engineer of the steamship Oxford, and James Evers Davis, 
—to be used on the hearing of the case in this. court, the same to be taken 
under commission, in manner and form as prescribed by rule 12 of the supreme 
court of the United States [8 Sup. CL lx.], and to be returned into this court 
on or before the first day of October next; provided, however, that the depo- 
sitions so taken shall be limited to such testimony as could not have been 
reasonably produced on the trial of this cause in the court below, on account 
of the nature thereof or of the attendant circumstances." 

The evidence taken under this order shows that the Oxford leaked 
heavily after reaching Key West, requiring constant pumping; that 
there was no possibility of making permanent repairs there; that 
the vessel could not be docked for examination even, there being no 
dock on the island of sufficient capacity; and that the Oxford's 
condition was such that she could not leave Key West without 
first making important repairs to refit her for the voyage. These 
repairs were chiefly to the rudder and to the engines, to render 
v. 66F.no. 4— 38 
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them temporarily serviceable, and in stopping leaks, and all cost 
about $5,000. For the pumping the master employed the Right 
Ann, at a cost of about f 400. It was not prudent for the vessel, 
in her damaged condition, to proceed unaccompanied to New York, 
and, besides, she required pumping beyond the facilities of her own 
pumps to keep her afloat. Accordingly, the master employed the 
Eight Arm as a convoy, and paid for the service the sum of $2,500. 
Upon her arrival in New York, the vessel was docked, carefully 
surveyed, and a report of her condition was made. This examination 
showed very serious and extensive injuries to the Oxford, much in 
excess of what were apparent or could have been discovered in Key 
West. In order to repair her and put her in as substantial and good 
condition as at the time she was stranded required an expenditure 
of over $53,000. When repaired, she was worth about the same sum 
as before she went aground, and that was shown to be from $90,000 
to $95,000. Her value after she was repaired at Key West and 
towed to New York was not in excess of $30,000. This value is 
shown by the estimate and appraisal of most competent experts, 
who examined her in the dock, where alone all her injuries could 
be seen; and also by taking her value after repair, and deducting 
actual expenses disbursed by the owners in removing her from Key 
West to New York, and in making repairs. All this is undisputed; 
so that, according to the evidence now before the court on the hear- 
ing of this appeal, the steamship Oxford, in her disabled and dam- 
aged condition at Key West, at the time she was brought into the 
harbor at Key West, and at the time of the decree of the district 
court, awarding salvage against her, was not, and could not have 
been, worth half, even, of the value apparently forming the basis of 
the decree for salvage under review. 
The proctor for the appellees contends that: 

"The value of the Oxford in her damaged condition is still further reduced, 
according to the theory of appellant's witnesses, by the enormous expenses in- 
curred before she reached the port of repair. These expenses amount to $12,- 
850, and are enumerated on page 4$ of the supplemental record. They appear 
to be excessive, especially the payment of $7,000 to the favored Right Arm. 
Of this sum, $4,500 was paid for 'temporary repairs' at Key West, and $2,500 
for conveying the Oxford to New York. The nature and extent of the tem- 
porary repairs are not stated with sufficient detail in the contract therefor to 
enable the court to judge of their reasonableness. When it is remembered 
that the Right Arm's home port was New Bedford, and that she did not have 
to go out of her way to accompany the Oxford to New York, $2,500 is cer- 
tainly excessive. Had the owners treated the salvors with anything like the 
same liberality, this cause would not now be in this court." 

There is considerable force in this view of the evidence as to 
the preliminary repairs and expenses, and, in arriving at the value 
of the Oxford in Key West at the time of the trial in the district 
court, we are disposed to reject some of these items and cut 
down others. If we do this to the extent of 50 per cent., we still 
have the sum of $6,425 to be considered on the score of preliminary 
expenses. The amount paid to the Newport News Shipbuilding 
& Dry-Dock Company for actual repairs was $53,925, which, under 
the evidence given in detail, is shown to be in all respects rea- 
sonable and just These two sums for repairs amount to $60,325, 
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which deducted from $95,000, the outside value given the vessel after 
all her repairs were made, leaves about $35,000 as the value of the 
Oxford in Key West at the time the decree was rendered. Con- 
sidering this result, and the other evidence tending to show about 
the same value of the Oxford in Key West, and all the circumstances 
of the case, we are of opinion that $35,000 should be taken and con- 
sidered as the true value of the Oxford in determining the amount 
of salvage proper to award. Finding the value of the Oxford at 
not exceeding $35,000, it is clear that we must reduce the amount of 
salvage awarded against her, unless we admit that salvage awards 
may go beyond compensation and suitable reward to appropria- 
tion of the salved property; for the decree of the district court, 
under the erroneous valuation that the Oxford appeared to have, 
awards salvage and costs against her in the sum of $31,860.42, — 
very nearly, if not quite, her entire value, as shown in this court. 

We do not deem it profitable or necessary to review in detail the 
salvage service rendered to the Oxford and cargo, nor to discuss 
the general principles. controlling salvage awards; for if the per- 
centage which was applied to the cargo, which seems to have been 
satisfactory to all parties in the district court, be applied to the 
Oxford at the valuation herein shown, the total compensation award- 
ed the salvors will still be so far beyond compensation pro opere 
et labore as to amount to a suitable reward for saving property in 
impending peril on the high seas, and the total amount required 
from the Oxford as salvage and costs will exceed one-half her actual 
value. 

There remains the question of costs in this court Ordinarily, 
where a decree is reversed on appeal on evidence not presented 
to the lower court, the costs do not follow the judgment* for it is 
generally found that the appellant was in fault in not producing 
his evidence in the first instance. Here the record shows that the 
case was speedily heard in the district court, before the exact facts 
necessary to a proper disposition of the same could be obtained; 
yet neither party asked for delay. In this court the depositions 
permitted to be taken were especially 'limited to such testimony 
as could not have been reasonably produced on the trial of this 
cause in the court below, on account of the nature thereQf." If the 
testimony produced here could have been and had been produced 
in the district court, the costs of the same, following the general rule 
in such cases, would have been awarded against the ship. Under 
these circumstances, the costs of this court can hardly be imputed 
to the fault of either party, and substantial justice will be reached 
by awarding costs to neither. 

The decree of the district court is reversed so far as salvage is 
awarded against the steamship Oxford, and the cause is remanded, 
with instructions to enter a decree against said steamship for sal- 
vage in the sum of $9,100, to be distributed as justice may require. 
Each party in this court is to pay his own costs. 
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THE JOHN CRAIG. 

THE ALPHA. 

THE GRACE DANFORTH. 

(District Court, N. D. New York. March 13, 1895.) 

1, Collision— Evidence— Nice Calculations— Positive Testimony. 

Nice calculations, based upon the assumed positions of vessels just before 
collision, ^rhen an error of a few feet in regard thereto would destroy the 
most plausible reasoning, must give way to the positive testimony of -wit- 
nesses as to what they saw. 
a. Same— Entrance to Canal— Tugs and Tows. 

A large propeller, which grounded upon a mud bank at the mouth of the 
Blackwell Canal, in attempting to enter it from the Buffalo river just as a 
tug with a large barge in tow was coming out, 1M in fault for immediately 
backing off, and thereby narrowing the channel, before the barge had got 
past, thus contributing to a collision between them. 
& Same. 

The tug towing the barge also held In fault for turning suddenly west- 
ward after getting into the river without reducing speed, and thus throw- 
ing the stern of the barge in the opposite direction, and thereby contribu- 
ting to the collision. 

This was a libel for collision brought by the owners of the barge 
Wenona against the propeller John Craig "and the tng Alpha. Sub- 
sequently, and on petition of the owner of the Alpha, the tug Grace 
Danforth was also made a party. 

•The libel alleges that the libelants' barge Wenona was, on the 13th of Sep- 
tember, 1893, injured by reason of a collision with the steam propeller John 
Craig, caused by the negligence of the Craig and the tug Alpha which had the 
Craig In tow. The Craig and Alpha appeared and answered charging that the 
collision was due to the negligence of the Wenona and the tug Grace Dan- 
forth, which had her In tow. Subsequently, upon the petition of the owner of 
the Alpha, the tug Grace Danforth was made a party and filed an answer 
alleging that the injury was occasioned without fault on the part of the We- 
nona or the Danforth and was due solely to the unskillful seamanship of the 
Craig and the Alpha. 

George Clinton, for libelants. 

George S. Potter, for the Craig and the Alpha. 

Harvey D. Goulder, for the Danforth. 

COXE, District Judge. On the morning of September 13, 1893, 
the barge Wenona was being towed by the tug Grace Danforth down 
the Blackwell Canal, at Buffalo, bound on a voyage up the lakes. 
The Wenona is 193 feet long and 30 feet beam. On the day in ques- 
tion she was partly loaded and drew about 12 feet of water. She 
. is a sailing vessel and was wholly under the control of the tug. 
The Danforth is a large and powerful harbor tug, about 75 feet 
long and 17 feet beam. The line between the tug and barge was 
about 25 feet in the clear. While the Danforth and Wenona were 
proceeding down the canal, bound out, the Craig, in tow of the 
Alpha, was coming up the Buffalo river, bound in, it being her in- 
tention to turn into and proceed up the Blackwell Canal. The 
Craig is a large and powerful propeller 288 feet in length and 42 feet 
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beam. She was loaded and drew about 16 feet of water. The 
Alpha is about the same size and capacity as the Danforth. The 
Alpha's line to the Craig was about the same in length as the 
Danforth's line to the Wenona. The Watson elevator is located 
at the junction of the Buffalo river and the Blackwell Canal. There 
is at this point a shoal of soft mud extending out several feet from 
the elevator dock. As the tugs approached the junction they gave 
the proper signals, the final agreement being that they should pass 
starboard to starboard. In attempting to turn into the canal the 
Craig ran upon the shoal and came to a standstill with her bow 
about 10 feet from the elevator dock. The Danforth after the sig- 
nals were exchanged kept well over to the southerly side of the 
canal, passed the stern of the Craig in safety and kept on diagonally 
across the river. When near the propeller Armour, which was ly- 
ing at the D., L. & W. coal docks on the opposite side of the river, 
the Danforth starboarded and headed almost directly west or out 
into Lake Erie. The effect of this maneuver was to head the 
Wenona in the same direction and as she passed the stern of the 
Craig a collision occurred, the starboard quarter of the Craig strik- 
ing the Wenona about 45 feet from her stern breaking 30 of her 
stanchions and inflicting a long wound upon her starboard side. 
The Buffalo river is about 300 feet wide and the Blackwell Canal 
200 feet wide. At the point of junction the channel is a little over 
500 feet in width; that is to say, a line drawn from the northerly 
shore of the river to the southerly shore of the canal through the 
Watson dock would be a little over 500 feet The day was bright 
and clear, there was little wind, and nothing in the elements which 
interfered with the free navigation of the harbor. The libelants 
and the Danforth maintain that the Craig and the Alpha are solely 
responsible for the accident. They insist that the Craig was negli- 
gent because she backed off the shoal and into the Wenona, whereas 
she should have stopped her engines and remained where she was 
until the Wenona had passed, and that the Alpha contributed by 
assisting in pulling the Craig off the shoal. The Craig and the 
Alpha deny that they were backing at the time of the collision and 
insist that while the Craig was lying motionless with her bow im- 
bedded in the mud the Danforth approached at a dangerous rate 
of speed, for such a locality, and, by making a sudden turn before 
the Wenona had passed the point of danger swung her stern vio- 
lently against the Craig, and that the Wenona helped to produce 
this result by keeping too near the center of the canal and because 
she did not secure the services of a second tug. In short, each of 
the four vessels is charged with some fault which produced or con- 
tributed to produce the collision. 

The accusations against the Alpha end Wenona may be dis- 
missed in a few words. Neither was guilty of a fault which con- 
tributed in any appreciable degree to the accident. The Wenona 
was entirely under the control of the Danforth and her steering 
seems to have been without j'ist ground of complaint It is not 
necessary to determine whether it would have been prudent for her 
to have taken another tug for the reason that the theory that a 
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second tug would' have prevented the collision is based merely upon 
conjecture and unsubstantial presumption. The same is true of the 
Alpha. If the court should find that all the charges made against 
her are true it by no means follows that she contributed to the 
collision. The principal force which pulled the Craig off the shoal 
was her own wheel. Assuming that the Alpha supplemented this 
force, the line of her pull was not directly aft, but on an angle; so 
that if she exerted any force at all the tendency was to pull the 
propeller's bow to starboard and her stern directly away from the 
Wenona. If there were anything in the situation to prevent the 
application of this elementary rule of mechanics it should have 
been proved. There is nothing in the testimony whfch proves that 
the Craig was moved backward an inch by the Alpha. This leaves 
the controversy one between the Craig and the Danforth. 

Counsel for these vessels have submitted ingenious arguments to 
prove that they were not at fault, but should the court accept both 
as correct it must be found that no collision occurred, for if the 
counsel for the Craig be correct in his conclusions she was station- 
ary at the time of the accident, and if the counsel for the Danforth 
be correct the Wenona's stern had passed some distance beyond 
the Craig when the turn down the river was made. But the in- 
quiry must begin with the unquestioned fact of the collision. This 
was not the result of inevitable accident. It took place in broad 
daylight when there was nothing in wind or water to make naviga- 
tion dangerous. v It was the result of bad seamanship. Either the 
Craig or the Danforth, or both, were to blame. 

As to the Craig. Before the Danforth passed the stern of the 
Craig the latter's bow was imbedded in the mud at Watson's point 
and her stern was 300 feet down the river pointing about W. by N. 
The Craig is longer than the Blackwell Canal is wide, and it is .prob- 
able that after running aground her stern was considerably less than 
100 feet from the signal station dock on the southerly shore of the 
river. If the Craig backed while lying in this situation it was 
negligence. It was clearly her duty to suspend her efforts to get 
off the shoal during the few minutes necessary to enable the Danforth 
and Wenona to pass. To obstruct the channel still more was care- 
less seamanship. I do not understand that this proposition, gen- 
erally speakijog, is disputed, but it is argued on behalf of the Craig 
that she did not back or attempt to back until after the Wenona 
had passed and even if she did back her position was such that 
she must have widened the channel instead of obstructing it. This 
argument is supported by nice calculations based upon the assumed 
positions of the vessels at the time of and just previous to the acci- 
dent When, however, it is remembered that an error of a few feet 
in the major premise may destroy the most plausible reasoning and 
that it is simply impossible to locate the vessels with perfect ac- 
curacy, the theory that the Craig could not have backed into the 
Wenona must give way before the testimony of witnesses who swear 
that they saw her back into the Wenona. The preponderance of 
testimony is to the effect that from the moment the bow of the 
Craig entered the mud it was her purpose to back out as quickly as 
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possible and that she never relaxed this purpose for a moment 
The mnd was soft, there was no great difficulty in pulling her out 
and the presumption is that she commenced to back almost imme- 
diately aiter she stopped and began to feel the force of the reverse 
action of her powerful engines. This view is supported by a large 
number of interested witnesses and, I think, by all the disinterested 
witnesses sworn in the cause. 

With the fact of the Craig's backing so clearly established, it fol- 
lows almost as a necessary inference that she must be held liable. 
The burden is strongly upon her to show that this dangerous ma- 
neuver did not contribute to produce the accident She has not 
done so; she has advanced ingenious theories, but, as before stated, 
they must yield to the oaths of witnesses who were standing on 
solid ground and who swear that they saw the Craig back into the 
Wenona. The testimony of those stationed on moving vessels is, 
as to suoh matters, illusory, deceptive and unreliable. McNally v. 
Meyer, 5 Ben- 239, Fed. Cas. No. 8,909. 

But was the Craig solely to blame? I cannot resist the conclu- 
sion that the Danforth might have prevented the accident, or at 
least lessened the force of the blow. Perhaps as succinct an account 
of the accident as any is that given by the boy who stood on the 
dock of the life-saving station. He says that there was atjout 75 
feet of water between the stern of the Craig, after she had grounded, 
and the dock. That this was a narrow passage through which to 
tow a barge 193 feet long and 30 feet wide on a rounding coarse 
cannot be denied. The situation required the greatest care and 
caution on both sides. The witness continues as follows: iC L saw 
the Danforth come down towing the Wenona and the Danforth 
took a sheer right across the creek into the Armour, and when she 
got there she pulled over. The Craig backed right up. I saw her 
move sternways and strike the Wenona." I am convinced after 
reading the testimony that the Danforth, in view of the position of 
the Craig, and of the fact that the Craig was ''backing strong," 
should have reduced her speed and should have proceeded with the 
utmost care. Instead of doing this she "kept going right along" 
until she had almost reached the Armour on the north side of the 
river, and then without looking back to ascertain the position of 
the tow her master wheeled her around sharply to port, opened his 
engine wide and proceeded straight down the river. The tendency 
of pulling the bow of the barge thus suddenly to port was to swing 
her stern to starboard and directly against the backing Craig. This 
is, in my opinion, precisely what took place. Not only is this view 
corroborated by a large number of witnesses, including some of 
those called on behalf of the Danforth, but also by the character 
of the Wenona's wound. It is perfectly clear that the Craig could 
not have acquired much sternway. She was large, heavily loaded 
and had only a few moments before come to a dead halt with her 
bow in the mud. She could not tiave backed far and must have been 
proceeding at a snail's pace when the vessels came together. She 
could not have inflicted a wound 40 feet in length on the Wenona's 
quarter unless her backing were supplemented by the swinging of 
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the Wenona, In othet words, it required the joint carelessness of 
the Craig and the Danforth to produce such a, wound. 

It is possible that the difficulty in formulating a theory of the 
collision, which can be followed to a perfectly satisfactory conclu- 
sion, is found in the fact that counsel have not attempted to point 
out any faults except those occurring at and just previous to the 
moment of collision when the vessels may almost be said to be 
in extremis. My own impression is that the negligence which 
brought about the disaster occurred some time before the Craig 
grounded. 

It is thought that a cogent argument can be constructed to 
show that it was a grave fault for a heavily loaded propeller to at- 
tempt to enter a narrow canal when she knew that she would prob- 
ably run aground at the entrance and that another steamer was 
coming down the canal so that a meeting at the turn was almost 
inevitable. When the Craig heard the Danforth's signals she could 
have slowed down, and, if necessary, passed the entrance of the 
canal and up the Buffalo river. But for the grounding of the 
Craig, no accident would have happened — this is beyond dispute. 
And yet the Craig knew that grounding was almost certain to fol- 
low her attempt to enter. The evidence is undisputed that large boats 
"generally fetch up there." To thrust such an immense vessel into 
a shoal at the mouth of a narrow channel already occupied by a 
tug and tow which are rapidly approaching the mouth, seems hardly 
compatible with prudent seamanship. The Michael Davitt, 28 Fed. 
886; The Troy, Id. 861; The Iron Chief, 53 Fed. 507; The Osceola, 
50 Fed. 326. 

To a less extent these observations apply to the Danforth. Know- 
ing what was likely to happen if the Craig attempted to enter the 
Blackwell Canal, knowing that a vessel a third longer than the 
canal is wide would probably run aground at the point and might 
block the entire entrance, would it not have been wiser to have 
stopped or to have slowed down still further so as to approach the 
point of danger with as little momentum as possible? This view 
of the subject, — so in accord with prudence, safety and common 
sense, at least from a layman's standpoint, — finds support in the 
record. The master of 9 the Craig testifies: 

"When we got in by the lighthouse, I am not certain whether it was the 
Alpha or the Danforth that blew a long whistle first, it was blown and an- 
swered. Q. What did that indicate? A. It was turning the corner and was 
supposed to stop. Two boats meeting along in there in that shape one will 
blow a long blast and the other will answer her and is supposed to check down 
and stop." 

If either had checked down and stopped no collision would have 
occurred. 

I make these suggestions with considerable hesitancy, for the rea- 
son that they have not been alluded to, although the cause has 
been presented by counsel of unquestioned ability and expertness 
in the law maritime. Possibly, however, the failure to do so may 
be explained on the supposition that neither counsel cared to ad- 
vance an argument which might prove to be a two-edged sword. 



Digitized by 



Google 



THE WILLIAM W. WOOD. 601 

As the result will be substantially the same whichever view is 
taken I prefer not to base the decision upon the considerations just 
alluded to, as it is entirely possible that these views may be ill 
founded, and, in any event, before they are accepted by the court 
counsel should have an opportunity to discuss them. The libelant 
is entitled to a decree against the Craig and the Danforth. A 
moiety of the entire damages, interest and costs should be charged 
against each. The Alabama, 92 U. S. 695; The Nicholson, 28 Fed. 
889. As to the Alpha the libel is dismissed without costs. 



THE WILLIAM W. WOOD. 

WALSH v. THE WILLIAM W. WOOD. 

(District Court, D. Connecticut Marcb 11* 1895.) 

No. 1,042. 

Collision— Tog and Tow— Casting Off— Mutoal Fault. 

A schooner, towed out through Hell Gate by a tus, pot her sails up, and, 
at a signal of one blast on the tug's whistle, cast off the hawser. The tug 
shut off steam, but did not starboard her wheel, as is usual in such cases; 
neither did the schooner port, but, continuing in the same direction, struck 
the tug, and sunk her. Held, that the tug was clearly in fault; and, It 
appearing from the preponderance of evidence that the schooner could 
have avoided her by porting, that she, too, was in fault, and the damages 
must be divided. 

This was a libel by William E. Walsh against the schooner Wil- 
liam W. Wood for a collision, whereby libelant's tug was sunk. 

Edward H. Rogers, for claimant 
Goodrich, Deady & Goodrich, for libelant. 

TOWNSEND, District Judge. Libel in rem for collision. On 
May 1, 1893, the libelant, owner and master of the steam tug 
Kapella, started, with the claimant's schooner Wood in tow on a 
hawser, to go from Red Hook, Brooklyn, through Hell Gate. A 
second schooner, the Three Sisters, tailed astern of the Wood. 
When the tow arrived off Sunken Meadows, the Wood began to 
set her sails, and had them all hoisted when rounding North Broth- 
ers Island. The collision occurred at a point in the middle of- 
the channel about halfway between North Brothers Island and Ri- 
ker's Island. No questions of law are presented in the case. 

The decision of the question of liability chiefly depends upon the 
direction and force of the wind at the time of the collision, and 
the conduct of those in charge of the tug just prior thereto. At 
about 5 o'clock in the afternoon of said day, the tug and tow were 
off North Brothers Island, and proceeding in a southeasterly di- 
rection, the hawser from the tug Kapella being on the port bow 
of the schooner Wood. Shortly thereafter the tug blew a whistle, 
which the schooner understood as a signal to let go the hawser. 
She did so, and, overtaking the tug, struck her astern, causing her 
to sink. The libelant denies that he gave a signal to let go, and 
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claims that at this time the schooner had all her sails hoisted, 
trimmed, and full, with booms on the port side, and was going so 
fast, with a strong south-southwest breeze, that the tug, although 
she put on full speed and starboarded her wheel, could not get 
out of the way of the schooner; and, further, that the schooner, 
after having let go, failed to port her wheel so as to go to star- 
board of the tug. The claimant claims that a single whistle or 
toot was blown on the tug; that this was the usual signal to let 
go the hawser; that, as soon as it was given, the tug stopped to 
slack the line and let the schooner cast it off; that the wind was 
south-southeast, and was a light breeze; and that, as the schooner 
was heading southeast, and her sails were flat and shaking, she 
had no headway, except what she got from the tug; and that the 
tug failed either to go ahead, or to steer to port; and that, there- 
fore, he could not avoid running on to her. There is not only 
the usual conflict of testimony, but a number of outside and ap- 
parently disinterested witnesses give diametrically opposite testi- 
mony as to the customary signals for dropping a tow, as to the 
direction and force of the wind, and as to the circumstances at- 
tending the collision. 

It is not necessary to consider at length so much of the testi- 
mony as relates to the conduct of those in charge of the tug. 
The evidence shows clearly that she was to blame. The testi- 
mony of Davis, the captain of the Three Sisters, an intelligent 
and apparently sincere and disinterested witness, is conclusive on 
this point He was alongside the tug, heading in the same direc- 
tion, and not over 150 feet away; and I have accepted, practically, 
his statement of the circumstances attending the collision, so far 
as the conduct of those on board the tug is concerned, as con- 
firmed by other witnesses. The tug blew one short blast, and shut 
off the steam from her engine. The line, which had previously 
been taut, became slack, and was slipped over the Samson post on 
board of the Wood, and cast off. The tug did not throw the wheel 
hard to starboard and sheer to port when she let go, as is cus- 
tomary in such cases; but, according to the statement of Davis, 
"she lay right there, and was run over, — stopped directly as she 
had been towing the vessel." In these circumstances, even if the 
short whistle blown may sometimes be used as a signal to call a deck 
hand, it would be immaterial. The captain of the schooner had a 
right to understand the toot as a signal to drop the hawser; he 
had a right to suppose that the tug would sheer to port, and get 
out of the way; and she was negligent in stopping as she did, 
especially with a short hawser, and in thereby incapacitating her- 
self from getting out of the way. Furthermore, whatever may have 
been the direction of the wind, the evidence clearly shows that 
its force was not sufficient to have enabled the schooner to run 
into the tug if the tug had properly increased her speed. The en- 
gineer of the tug admits that, with the tug in tow, she was not 
going more than 5 miles, if she was going that, but that she was 
capable of going 7J or 8 miles an hour. His statements strongly 
confirm the other evidence as to the negligence of the tugi He 
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testifies that he was in the engine room, where he could not look 
back, and all he could do was to look straight out on either side; 
that he did not see the schooner cast off the hawser, and did not 
know when it was let go; that the first thing that attracted his 
attention to the possibility of a collision was his seeing the Wood 
gaining on them, when the end of her jib boom was right by them 
on the starboard side; and that he then hallooed to go ahead, and 
opened the engine. 

The vital question in this case is as to the negligence of the 
schooner." If there was a light southeast breeze, and she had v no 
headway, she could not have avoided the collision by porting her 
wheel. If there was a stiff south-southwest wind, — a whole-sail 
breeze, — she could have got out of the way. Some of the witnesses 
swear to a heavy southwest gale; others say that what little wind 
there was, was about south-southeast. The observations of Ser- 
geant Dunn, of the United States weather bureau, show a south- 
west wind during the entire day on the top of the Equitable build- 
ing at New York, with a velocity of 13 miles an hour between 5 
and 6 o'clock in the afternoon. The log of the lighthouse keeper 
at North Brothers Island shows a moderate southerly breeze, which 
grew lighter and drew a little to the eastward at about 5 o'clock. 
The log of the steamboat Richard Peck shows a light breeze south- 
west at 3 o'clock, becoming south at 5 o'clock. Some half dozen other 
witnesses swear to a south-soutlrwest or southwest breeze; a less 
number swear to a south-southeast or southeast breeze. Three wit- 
nesses, in addition to those already referred to, swear that the wind 
was southward. The captain of the tug swore to the allegation in the 
libel (afterwards amended) that the wind was south-southeast. In 
these circumstances, I incline to think that there was a light breeze, 
and that it was not east of south, but ^s practically from the 
south. The schooner, when she let go her hawser, had at least such 
headway as she got from the tug. This headway was at the rate 
of about four or five miles an hour. The captain of the schooner 
admits that she had steerageway. It is not satisfactorily shown 
how close to the wind this schooner could sail. The preponderance 
of testimony is to the effect that the direction and force of the 
wind and the position of her sails were such that she got some 
slight assistance from the wind. Although Capt Davis, of the 
Three Sisters, testifies that the Wood had no speedway other than 
what she got from the tug, and that her sails were not trimmed, 
he also testifies that her foresail was in the wind, her mainsail full, 
and her jib pulled up. He testifies that his vessel, which was go- 
ing in the same direction, had her sails set and trimmed, and her 
booms on the port side. Bartlett, captain of the tug Jones, tes- 
tifies that the sails of the Wood were set, eased off on the port 
side, and full. O'Brien, of the tug Escort, testifies that the schooner 
had wind enough to control her with. Bartlett and O'Brien and the 
witnesses on the Kapella swore that, if the captain of the schooner 
had put his wheel to port, he could have avoided the collision. In 
this connection, it is significant that Capt. Davis, of the Three Sis- 
ters, was not interrogated on this point Walter Wheeler, cook of the 
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Three Sisters, shows by his testimony, and finally admitted, that he 
could not tell whether the Wood could or could not have kept out of 
the way of the tug. It is practically admitted that the captain of 
the Wood did not port his wheeL I have disregarded the testimony 
of the landsman Rand on this point. But with a short hawser, 
with her sails practically set, and the Other conditions of wind, 
tide, and eddies, such as to call for extreme caution, it seems to 
me that the captain of the schooner Wood was negligent, either in 
voluntarily letting go thehawser at an unusual place until her sails 
were in such condition that she could be controlled, or that, what- 
ever the condition of her sails, having let go, he was negligent, 
when she had steerageway, in not putting her helm to port, in or- 
der to avert the collision, after he saw that the tug had stopped 
and that he was running on to her. 

It was not claimed on the trial that his conduct was an error in 
extremis, and I do not think the circumstances would justify such 
claim. Inasmuch as the captain of the Wood stands practically 
alone in his statement that "the result would have been nothing" 
if he had ported his wheel, I feel bound by the counter statements 
of eyewitnesses, two, at least, apparently disinterested, to the effect 
that the collision would have been avoided if he had ported his 
wheel. The evidence seems to show, as already suggested, negli- 
gence on the part of the Wood in letting go the hawser in these 
circumstances. 

Finally, in this conflict of testimony, a suggestion is derived from 
the point at which the schooner struck the tug. The captain of 
the schooner said she sagged off onto the tug's starboard quarter. 
The captain of the tug says the schooner hit the tug just aft of 
the center of the stern. The conclusion seems irresistible that the 
captain of the Wood rirtist have been able either to port or; star- 
board his wheel so as to change her direction sufficiently to avoid 
such an end on collision. Instead of doing so, it appears that nei- 
ther he nor his mate paid any attention to the tug after they let 
go, until they struck her. 

Let a decree be entered dividing the damages, and referring the , 
case to a commissioner to compute the same. 



THE ENERGIA. 

CROSHAW v. PHILLIPS et al. 

SAME v. INSURANCE CO. OP NORTH AMERICA et aL 

(Circuit Court of Appeals, Second irouit March 5, 1895.) 

Collision— Steam and Sail in Channel— Rule 21. 

A steamer outward bound from New York lirld in fault for collision with 
a schooner, In that she violated Rule 21 of the rules of navigation (Rev. 
St § 4233), by going down the Cut Channel close to the easterly side, under 
conditions of wind and tide causing a strong current to set easterly 
across the channel, whereby she became unable to reverse soon enough 
because of her liability to drift ashore. 5G Fed. 124, affirmed. 
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& Bam*— Orowno Ooubsto— Signals. 

The failure of a schooner to hear the whistles of an approaching steamer, 
seen several miles off, held not to have contributed to the collision, because 
the vessels were on crossing courses, and the duty of the schooner was 
to keep her course, whether the steamer was, by whistle, signifying an 
intention of going ahead or astern of her. 

5. Same— Change of Course bt Bail. 

Change of course by a schooner on crossing courses with a steamer held 
not to have placed her in fault, as it was shown to have been made long 
before any risk of collision was involved, and could in no way have 
operated to confuse, mislead, or obstruct the navigation of the steamer. 
56 Fed. 124, affirmed. 
4 Shipping— Bill of Lading— Exemptions' fob Negligence— Validity— Pub- 
lic Policy. 

In respect to bills of lading executed at a time when the law, as an- 
nounced by the supreme court, declared stipulations against liability for 
negligent navigation to be void as against public policy, there is no force 
In a contention that the act of February 13, 1893 (27 Stat 445, § 3) was 
practically a declaration that the public policy of this country was other- 
wise; for this change in the law could have no retroactive effect. 

6. Same— Foreign Laws— Charter and Bill of Lading. 

A stipulation In the printed form of a bill of lading that the carrier** 
liability is to be determined by the laws of England, even if valid. Is In- 
effective, where the instrument was given under a charter which contained 
no such clause, and the evidence shows that there was no intention of 
making a different contract by the bills of lading from that in the charter 
party 
6. 6amb— Damage to Cargo— Average Charges in Foreign Port. 

A cargo owner may recover from the ship, as damages for a negligent 
collision in American waters, average charges by reason of the collision, 
legally assessed against his cargo in the foreign port of destination, ac- 
cording to the law there prevailing. 61 Fed. 222, affirmed. 

Appeal from the District Court of the United States for the 
Southern District of New York. 

These were two libels against the . steamship Energia (George 
Croshaw, claimant) to recover losses arising from a collision with 
the schooner Wild Pigeon, in the Cut Channel, in the lower bay 
of New York. The first was filed by William H. Phillips and John 
Phillips, owners of the schooner, to recover for damages done to her 
and her cargo; and the second by the president and directors of the 
Insurance Company of North America and others against both ves- 
sels to recover damages to cargo on board the steamship. The 
district court entered decrees in favor of the libelants in each case. 
66 Fed. 124. It also entered a decree in favor of the libelants in 
the second case, upon a supplemental libel to recover money exacted 
from the consignees to cover general average and special charges. 
61 Fed. 222. In the first case, appeals were taken by both parties. 
In the 6econd, the claimant alone appealed. 

Harrington Putnam, for the Energia. 
Frank I). Sturges, for appellee Phillips. 

Wilhelmus Mynderse, for appellee Insurance Co. of North Amer- 
ica. 
Before WALLACE, LACOMBE, and SHIPMAN, Circuit Judges. 

LACOMBE, Circuit Judge. The Energia was outward bound 
for Shanghai, China, and moving down the Cut Channel, in the 
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lower bay of New York. The Wild Pigeon was bound eastward 
from South Amboy. Her intention was originally to go np through 
the Narrows, and out by way of the Sound; but, upon a more 
favorable turn of the weather, her master concluded to go out by 
way of Sandy Hook, in consequence changing direction several 
points to starboard of his previous course. The vessels came to- 
gether close to red buoy No. i, on the easterly edge of the chan- 
nel. The faults charged against the schooner are: (1) No lookout; 
(2) failure to heed the whistles of the steamer; and (3) not keeping 
course. The steamer, however, was seen when several miles off, 
and, although some of her whistles were not heard, failure to hear 
them did not contribute to the collision ; since the vessels were on 
crossing courses, and the duty of the sailing vessel was to keep 
her course, whether the steamer was by whistle advertising an in- 
tention to go ahead of her or astern of her. A change of course 
by the schooner is conceded, but we concur with the district judge 
in the conclusion that it was made long before any risk of collision 
was involved, and could in no way operate to mislead or confuse 
or obstruct the navigation of the steamer. It is unnecessary to 
add anything to the discussion which is found in the opinion of the 
district judge. The manifest cause of the collision was the viola- 
tion of article 21 by the pilot of the steamer. The Cut Channel is 
about 1,000 feet in width, with a depth of 30 feet at low water. 
The Energia was of about 2,000 tons register, 337 feet long, and 
drawing 23J feet of water. The tide was about one-third ebb, and 
the wind W. N. W., under which conditions there is a strong current 
setting easterly across the Cut Channel. Rule 21 * required the 
steamer, if "it were safe and practicable, [to] keep to that side of 
the fairway or mid-channel which lies on the starboard side of the 
ship." There is no evidence even tending to show the impractica- 
bility of counteracting the set of the current and the pressure of the 
wind by the use of a port wheel, and thus coming down the com- 
paratively narrow channel just to starboard of its mid-line, thereby 
securing a safe position for whatever maneuvers the presence of 
another vessel might require. Instead of thus navigating, the 
pilot of the Energia brought her down, hugging the easterly side of 
the channel so closely that he was, as the district judge finds, unable 
to reverse sooner than he did on account of his liability to drift 
ashore on the port side of the cut, or to foul the chain of one of the 
channel buoys with his propeller. The decree of the district court 
is therefore affirmed. 

Among the cargo of the Energia were 68,838 cases of oil shipped 
by Carleton & Moffatt, merchants in New York, and insured by the 
libelants in the second above-entitled action. As a result of the 
collision, the hold, where a portion of the oil was stowed, was 
flooded, and a large number of cases were thereby damaged. The 
steamer returned to New York for repairs. The oil was discharged, 
and 16,508 cases were found to be in such condition that they 
could not be carried forward to destination. They were surren- 

i Rev. St § 4233. 
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dered to the underwriters, who have settled with the assured for a 
total loss thereon. There is no question raised on this appeal as 
to the amount of such loss. The steamer, upon completion of her 
repairs, proceeded upon her yoyage to Shanghai. There, as a con- 
dition of delivery of the balance of the shipment of oil, a cash 
deposit was exacted by the steamer from the consignees to cover 
general average and special charges, which were subsequently 
adjusted at f953.ll and {636.06, respectively. The underwriters 
paid these to the assured, and a claim for them was included in a 
supplemental libel, and sustained by the district court. 61 Fed. 222. 
The steamer's agents here, Carter, Hawley & Co., chartered her in 
New York on November 22, 1892, to Barber & Co., of the same place, 
and it was uncfer such charter that the oil was shipped by Carleton 
& Moffatt 

There is a manifest error in printing one clause of the charter 
party in the transcript of record. As the form of such clause which 
is set forth in appellant's brief is not objected to by appellees, it may 
be assumed to be the correct quotation from the original. It con- 
tains a statement of agreement that the carrier "shall not be liable 
f6r loss or damage occasioned * * * by collisions, stranding, 
or other accidents of navigation of whatsoever kind, even when 
occasioned by the negligence, default^ or error in judgment of the 
pilot, master, mariners, or other servants of the shipowners, not 
resulting, however, in any case from want of due diligence by the 
owners of the ship, or any of them, or by the ship's husband or 
manager." Appellant relies upon this as a defense to the ac- 
tion. The cases of Railroad Co. v. Lockwood, 17 Wall. 357, and of 
Liverpool & G. W. Steam Co. v. Phenix Ins. Co. (The Montana), 129 
U. S. 397, 9 Sup. Ct. 469, sufficiently dispose of this point. There 
is no force in the contention that the act of congress of February 
13, 1893, is practically a declaration that the public policy of this 
country touching such clauses in carriers' contracts is otherwise 
than as stated in the cases last cited. When this contract was 
made, in November, 1892, it was made under the law as it then 
stood, whether that law was found in a statute or in the authorita- 
tive decisions of the supreme court, and subsequent changes in such 
law by act of congress have no retroactive effect. 

The case of The Montana, however, expressly reserves for future 
decision cases where the contract itself expressly provides that 
any question arising under it should be governed by the law of 
some specified foreign country; and appellant seeks to bring him- 
self within this exception by reason of the presence in the bills of 
lading of the following clause: 

"(8) The liability of the carrier under this bill of lading shall be governed 
by the law of England, with reference to which this contract is made." 

We are satisfied, however, from the evidence, that the contract 
was fully expressed in the charter party, which contained no such 
clause, and that there was no intention to modify that contract in 
so important a particular merely by making use of a printed form 
of bill of lading which contained the so-called "flag clause.'* In 
fact, the steamer's agent expressly testifies that there was no in- 
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tention or even any talk about making a different contract in the 
bills of lading from that in the charter party. This case, therefore, 
is controlled by the principles enunciated in The Montana. 

It only remains to consider the claim to be reimbursed for the 
general average and special charges exacted from the cargo upon 
adjustment at Shanghai. Upon this branch of the case, we concur 
in the reasoning and conclusion of the district judge, as expressed 
in the following excerpt from his opinion: 

"I do toot perceive any sound reason, in justice or in common sense, why 
both the general and the particular average charges, to which the residue 
of the cargo is legally subject in Shanghai, should not enter into the damages 
to be recovered for this collision. The rule of damages here Is 'restitutio in 
integrum' (The Potomac, 105 U. S. 630); and this rule as plainly demands 
compensation for a charge or expense lawfully imposed upo0 this sound part 
of the cargo as for a deterioration or physical injury to another part, when 
both are equally the direct results of the collision. The loss to the" cargo 
owner is alike in both, and both, upon the stipulated facts, are alike the di- 
rect and natural consequence of the collision. It is immaterial that the charge 
or expense in dispute has to be paid at Shanghai, instead of here, or that it 
is payable to the shipowner who is in fault, so long as the charge is a lawful 
one where it arises. If the exaction were an illegal one, no claim for it would 
arise here, for then it would not be the proper and natural result of the col- 
lision, but of a new agency, and an independent wrong, for which an in- 
dependent remedy must be sought. But by our law, as well as by the Eng- 
lish law, all average charges for the voyage are to be determined and ad- 
justed by the law of the place of destination, which in this case was Shanghai, 
governed by English law. From the moment of collision, therefore, the sound 
part of the cargo became liable to these average charges, should it ever reach 
its destination; and, as that destination has been reached, that item of dam- 
age has become fixed, and is therefore recoverable here, as one of the direct 
and necessary legal results of the collision." 61 Fed. 223. 

The appellant contends that this conclusion is fallacious, because 
general average contribution neither arises by the collision nor 
while in the port' of New York, but is the striking of a balance of 
the entire transactions of the voyage, and is therefore only recover- 
able at the place of destination, where vessel and cargo are finally 
separated. This criticism, however, is without force in the case at 
bar. All the average charges, both general and special, were for 
expenses incurred as a direct consequence of this collision, un- 
affected by any of the subsequent transactions of the voyage. The 
circumstance that they were collected from the cargo only when 
the voyage was terminated is immaterial. The "contribution" be- 
tween the various interests — ship, freight, and cargo — may, indeed, 
be said to arise only when a process of- adjustment has determined 
the amount to be paid by the respective shares. But the necessity 
of paying out money in order to enable surviving cargo to secure 
transportation to its original destination in the vessel by which it 
was shipped arose here. Whether it was paid here in the first 
instance by the cargo owner himself, or was paid by the shipowner 
who thereafter repaid himself out of the cargo owner's goods, it 
was equally an expense which was the necessary result of the colli- 
sion; it "arose" at the moment of collision; and it is immaterial 
when it was paid. 

The decrees of the district court in both cases are affirmed, with 
interest and costs. 
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DISTILLING & CATTLE FEEDING CO. T. GOTTSCHALK CO. 

(Circuit Court of Appeals, Seventh Circuit March 20, 1895.) 

No. 109. 

Practice— Submission to Court without Juby— TCbvtew on Appeal 

Where a case Is submitted to the court without a jury, by consent of 
parties, and the court makes a general finding, neither the correctness of 
that finding nor the refusal of the court to make special findings can be re- 
viewed on a writ of error. 

In Error to the Circuit Court of the United States for the South- 
ern Division of the Northern District of Illinois. 

J. S. Stevens, for plaintiff in error. 

A. W. Green and W. Pinkney Wyte, for defendant in error. 

Before WOODS and JENKINS, Circuit Judges, and BAKER* 
District Judge. 

WOODS, Circuit Judge. The appellee, the Gottschalk Company, 
a corporation of Maryland, sued the appellant, the Distilling & 
Cattle Feeding Company, a corporation of Illinois, in assumpsit 
upon special and common counts, to recover money alleged to 
be due as rebates under a contract between the parties. A more 
particular statement is unnecessary here. The opinion delivered 
in the circuit court is reported in 62 Fed. 901. The court, by writ- 
ten consent of the parties, tried the case without the aid of a 
jury, and, having refused a number of propositions, some of law 
and some of fact, which the appellant had submitted, made a gen- 
eral finding of the issues for the appellee, and gave judgment ac- 
cordingly. 

The assignment of errors contains two specifications to the effect 
that the court erred — First, in refusing each of the propositions 
submitted; and, second, in finding that there had been no viola- 
tion of the condition upon which sales were made by the plaintiff 
in error to the defendant in error. No question is presented by 
either specification of which this court can take cognizance. Be- 
fore the act of March 3, 1865, no decision by the court in the trial 
of a case at law, in which the jury had been waived, could be re- 
viewed upon writ of error. Campbell v. Boyrean, 21 How. 223. 
By that act, the provisions of which have been embodied in sec- 
tions 649 and 700 of the Revised Statutes, the right of review is 
given in respect to "the rulings of the court in the progress of 
the trial of the cause"; and', "when the finding is special, the 
review may extend to the determination of the sufficiency of the 
facts found to support the judgment." It is also provided that 
"the finding of the court upon the facts, which may be either gen- 
eral or special, shall have the same effect as the verdict of a jury." 
The meaning and effect of these provisions have been under fre- 
quent consideration, and it is well settled that no question in- 
volved in a general finding by the court in a case at law, when 
a jury has been waived, can be the subject of review. "If a jury 
y. 66p.no. 5— 39 
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is waived, and the court chooses to find generally for one side or 
the other, the losing party has no redress on error; except for the 
wrongful admission or rejection of evidence." Dirst v. Morris, 14 
Wall. 484; Insurance Co. v. Folsom,18 Wall. 237; Tyng v. Grin- 
nell, 92 U. S. 467; Stanley v. Supervisors, 121 U. S. 535, 7 Sup. 
Ct 1234; Lehnen v. Dickson, 148 U. S. 71, 13 Sup. Ct 481; St 
Louis v. W. U. Tel. Co., 148 U. S. 92, 13 Sup. Ct. 485; Reed 
v. Stapp, 3 C. C. A. 244, 9 U. S. App. 34, 52 Fed. 641; Skinner v. 
Franklin Co., 6 C. C. A. 118, 9 U. S. App. 676, 56 Fed. 783, and 
cases cited; Bowden v. Burnham, 8 C. C. A. 248, 59 Fed. 752; 
Searcy Co. v. Thompson, 66 Fed. 92. In Insurance Co. v. Folsom, 
it was distinctly held that the refusal of requests that the court k 
should adopt certain conclusions of law could not properly be de- k 
nominated a ruling in the progress of the trial, and therefore 
could not be reviewed; and in Cooper v. Omohundro, 19 Wall. 
65, Crews v. Brewer, 19 Wall. 70, and other later cases cited, the 
doctrine has been reiterated. It is urged that there is and can be 
no dispute about the facts of this case, but whether or not that is 
so is itself a question of fact unon which the court cannot enter. 
"The burden of the statute," says the supreme court in Lehnen v. 
Dickson, supra, "is not thrown off simply because the witnesses 
do not contradict each other, and there is no conflict in the testi- 
mony. It may be an easy thing in one case for this court, when 
the testimony consists simply of deeds, mortgages, or other written 
instruments, to make a satisfactory finding of the facts, and in 
another it may be difficult, when the testimony is largely in parol, 
and the witnesses directly contradict each other. But the rule of 
the statute is of universal application. It is not relaxed in one case 
because of the ease in determining the facts, or rigorously enforced 
in another because of the difficulty in such determination. The 
duty of finding the facts is placed upon the trial court. We have 
no authority to examine the testimony in any case, and from it make 
a finding of the ultimate facts." The judgment ©f the circuit 
court is affirmed. 



BANE v. KEEPER et al. 

(Circuit Court, D. Indiana. March 20, 1895.) 

No. 9,173. 

Removal op Causes— Discontinuance after Removal — Failure of Juris- 
diction. 

B., a citizen of Indiana, commenced an action for personal injuries, in a 
court of that state, against three defendants, two citizens of Indiana and 
one of Ohio. The Ohio' defendant removed the cause to the federal court 
on the ground of local prejudice. B. then discontinued the action as to the 
Ohio defendant, and moved to remand. Bcld that, as the cause no longer 
involved a controversy properly within the jurisdiction of the federal court, 
it should be remanded. 

Spencer & Branyan and Holstein & Barrett, for plaintiff. 
Olds & Griffin and Blackledge & Thornton, for defendants. 
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BAKER, District Judge. On December 24, 1894, Henry Bane 
filed his complaint in the circuit court of Huntington county, Ind., 
against Henry Keefer, Henry S. Hallwood, and the city of Hunting- 
ton, Ind., to recover damages for personal injuries sustained by 
him while in the employ of Keefer & Hallwood, who had entered 
into a contract with said city to construct a certain sewer therein. 
On January 19, 1895, Henry S. Hallwood filed his petition in this 
court, in which it was made to appear that he was a citizen of the 
state of Ohio, and that the plaintiff, Bane, and the defendants Henry 
Keefer and the city of Huntington were citizens of the state of Indi- 
ana, and that from prejudice and local influence the petitioner would 
not be able to obtain justice in the circuit court of Huntington coun- 
ty, Ind., nor in any other court in said state into which said cause 
could be removed. Thereupon an order was entered removing said 
cause into this court. After the removal of the cause, the plaintiff 
discontinued the same as to the defendant Henry S. Hallwood, and 
said cause is now pending against Keefer and the city of Huntington 
alone. The plaintiff now moves the court to remand the cause to the 
circuit court of Huntington county, Ind., on the ground "that it is 
one in which all the parties plaintiff and defendant are citizens of 
the state of Indiana. The cause of action is not one arising under 
the constitution or laws of the United States or any treaty entered 
into by the United States with any other country or government. 
The jurisdiction of the court must, therefore, depend upon the di- 
versity of the citizenship of the parties. Such diversity of citizen- 
ship existed at the time of removal, but has ceased to exist since the 
discontinuance of the case as to Hallwood. Counsel for the defend- 
ants claim that the jurisdiction of the court is still maintainable, not- 
withstanding all parties are now citizens of this state, by virtue of 
section 2 of an act of congress passed March 3, 1887, the enrollment 
of which was corrected August 13, 1888 (25 Stat 435). That part of 
the section relied upon reads as follows: 

"And where a suit Is now pending, or may be hereafter brought, in any 
state court, in which there is a controversy between a citizen of the state 
in which the suit is brought and a citizen of another state, any defendant, 
being such citizen of anotlier state, may remove such suit into the circuit 
court of the United States for the proper district, at any time before the trial 
thereof, when it shaU be made to appear to said circuit court that from 
prejudice or local influence he will not be able to obtain justice in such state 
court, or in any other state court to which the said defendant may, under 
the laws of the state, have the right, on account of such prejudice or local 
influence, to remove said cause: provided, that if it further appear that said 
suit can be fully and justly determined as to the other defendants in the 
state court, without being affected by such prejudice or local influence, and 
that no party to the suit will be prejudiced by a separation of the parties, 
said circuit court may direct the suit to be remanded, so far as relates to 
such other defendants, to the state court, to be proceeded with therein." 

The contention of counsel is that the cause of action, when it was 
removed here, was one which could not have been separated and re- 
manded as to Keefer and the city of Huntington, leaving the action 
pending here as to Hallwood alone, because such separation would 
have worked to the prejudice of the defendants; and it is claimed 
that the discontinuance amounts simply to a separation, at least so 
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far as Keefer is concerned. This contention cannot be maintained. 
This is an action sounding in tort for personal injury, and one 
or all the tort feasors, at the election of the plaintiff, may be joined 
as defendants. Having joined all in the first instance, the plaintiff 
has an undoubted right at any time to discontinue his suit as to any 
one of them. He has availed himself of this right of discontinuance, 
a right which defendants' counsel concede he possesses. After such 
discontinuance, the case is in the same position as it would have been 
if it had been originally brought here, and the plaintiff had rightful- 
ly discontinued the cause as to the parties whose presence was nec- 
essary to give the court jurisdiction. Can this court, because it has 
once acquired jurisdiction, retain it when the cause of action has 
been rightfully so changed as to disclose on the face of the record a 
complete failure of jurisdiction? Section 5 of the act of March 3, 
1875 (18 Stat. 470, 473), is applicable to and decisive of the ques- 
tion. So much of that section as is continued in force by the acts 
of 1887 and 1888, supra, reads as follows: 

"That if, In any suit commenced in a circuit court, or removed from 
a state court to a circuit court of the United States, it shall appear to the 
satisfaction of said circuit court, at any time after said suit has been 
brought or removed thereto, that such suit does not really and substantially 
involve a dispute or controversy properly within the jurisdiction of such 
circuit court, or that the parties to said suit have been improperly or 
collusively mada^or joined, either as plaintiffs or defendants, for the purpose 
of creating a cause cognizable or removable undor this act, the said circuit 
court shall proceed no further therein, but shall dismiss the suit or remand it 
to the court from which it was removed, as justice may require, and shall 
make such order as to costs as shall be just" 

The suit does not now really and substantially involve a dispute 
or controversy properly within the jurisdiction of this court, and 
therefore it becomes its duty to proceed no further, but to remand 
the cause to the court from which it was removed. 

In the case of Transportation Co. v. Seeligson, 122 U. S. 519, 7 Sup. 
Ct. 12G1, it was held if a cause pending in a state court against sev- 
eral defendants is removed thence to the circuit court of the United 
States on petition of one of the defendants, under the act of 1875, on 
the grounds of a separate cause of action against the petitioning de- 
fendant, in which the controversy was wholly between citizens of 
different states, it should be remanded to the state court if the action 
is discontinued in the circuit court as to the petitioning defendant 
The court, after quoting section 5 of the act of 1875, supra, says: 

"The court was not required to keep the suit after the discontinuance sim-* 
ply because it might have been removed when Huntington was a party. 
As soon as he was out of the case, it did appear that the suit did not 
really and substantially involve a dispute or controversy properly within* 
its jurisdiction." 

The same doctrine is asserted and enforced in Robinson v. Ander- 
son, 121 U. S. 522, 7 Sup. Ct. 1011; Graves v. Corbin, 132 U. 8. 571, 
500, 10 Sup. Ct. 196; Torrence v. Shedd, 144 U. S. 527, 533, 12 Sup. 
Ct. 726. These cases settle the question of jurisdiction adversely to 
the defendants' contention, and the case must therefore be remand- 
ed; but, inasmuch as the cause was rightfully brought here, and tbt* 
cause for remanding arises from the plaintiff discontinuing his suit 
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as to the defendant Hallwood, it is ordered that the costs of the re- 
moval be taxed against the plaintiff. Cause remanded to the Hunt- 
ington circuit court at the costs of the plaintiff. 



DONNELLY v. UNITED STATES CORDAGE CO. 

(Circuit Court, D. Massachusetts. March 16, 1835.) 

No. 512. 

Circuit Courts— Jurisdiction over Parties — Nonresidents or District— 

Patent Suits 

In section l'of the Judiciary act of 1887-88 (1 Supp. Rev. St 611), the 
clause defining the districts in which suits may be brought is not limited 
In operation to the classes of cases enumerated in the preceding part of 
the section as being within the jurisdiction of the circuit courts, but ap- 
plies to all suits, including patent cases; hence a New Jersey corporation 
cannot be sued in the district of Massachusetts for infringement, although 
it has a place of business there. 

This was a suit in equity by Michael Donnelly against the United 
States Cordage Company for infringement of a patent Defend- 
ant demurred to the bill for want of jurisdiction. 

George R. Swasey, for. complainant 

Fish, Richardson .& Storrow,' for defendant 

COLT, Circuit Judge. This is a bill in equity brought for the in- 
fringement of a patent by a citizen of Massachusetts against the de- 
fendant, a corporation organized under the laws of New Jersey, 
but having a usual place of business in Boston, in the Common- 
wealth of Massachusetts. The case was heard upon demurrer to 
the bill for want of jurisdiction. 

The question in issue arises under section 1 of the act df March 
3. 1887 (24 Stat c. 373), as corrected by the act of August 13, 1888 
(25 Stat c. 866; 1 Supp. Rev. St. 611)/the material parts of which 
are as follows: 

"The circuit courts of the United States shall have original cognizance, con- 
current with the courts of the several states, of all suits of a civil nature, 
at common law or in equity, where the matter in dispute exceeds, exclusive 
of interest and costs, the sum or value of two thousand doUars, and arising 
under the constitution or laws of the United States, or treaties made, or 
which shall be made, under their authority * * * or in which there shall 
be a controversy between citizens of different states, in which the matter in 
dispute exceeds, exclusive of interest and costs, the sum or value aforesaid 
• * * or a controversy between citizens of a state and foreign states, citi- 
zens, or subjects, in which the matter in dispute exceeds, exclusive of inter- 
est and costs, the sum or value aforesaid. But no person shall be arrested 
in one district for trial In another in any civil action before a circuit or dis- 
trict court; and no civil suit shall be brought before either of said courts 
against any person by any original process or proceeding In any other dis- 
trict than that whereof he is an inhabitant, but where the jurisdiction is 
founded only on the fact that the action is between citizens of different states, 
suit shall be brought only in the district of the residence of either the plaintiff 
or the defendant" 

The contention of the plaintiff is that the last part of this statute, 
which defines the district where suits of a civil nature are to be 
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brought, is limited to the class of actions mentioned in the first 
part, and therefore does not apply to a suit concerning a patent 
right where the subject-matter is within the exclusive jurisdiction 
of the federal courts. In support of this proposition the plaintiff 
refers to the case In re Hohorst, 150 U. S. 653, 661, 14 Sup. Ct 221. 
• The first part of the act mentions certain classes of suits in which 
the circuit courts shall have original cognizance concurrent with 
the courts of the several states. The second provision does not 
seem to be restricted to any particular class of actions in the cir- 
cuit court, but apparently covers all classes ' of civil actions in 
both the circuit and district courts. The language is: 

"But no person shall be arrested in one district for trial in another in any 
civil action before a circuit or district court; and no civil suit shall be brought 
before either of said courts against any person by any original process or 
proceeding in any other district than that whereof he is an inhabitant" 

Then follows the exception where jurisdiction is founded solely 
on diversity of citizenship, which is inapplicable to the present 
case. 

Like the act of March 3, 1875, this act does not supersede the 
prior statutes (Rev. St. § 629) granting the circuit courts jurisdic- 
tion in civil actions therein mentioned, including those arising 
under the patent laws of the United Statep. U. S. v. Mooney, 116 
U. S. 104, 6 Sup. Ct 304; Miller-MAgee Co. v. Carpenter, 34 Fed. 
433. 

The distinction between the first ajid second paragraphs of the 
act is clearly set forth in Smith v. Lyon, 133 U. S. 315, 316, 10 Sup. 
Ct 303, where the supreme 'court, by Mr. Justice Miller, says: 

"This first clause of the act describes the jurisdiction common to all the 
circuit courts of the United States, as regards the subject-matter of the suit, 
and as regards the character of the parties who by reason of such character 
may, either as plaintiffs or defendants, sustain suits in circuit courts. But 
the next sentence in the same section undertakes to define the jurisdiction 
of each one of the several circuit courts of the United States with reference 
to its territorial limits, and this clause declares that 'no person shall be ar- 
rested,* " etc. 

The restriction in this statute with respect to the district where 
suits must be brought has been uniformly applied by the circuit 
courts to actions for infringement of patents. Miller-Magee Co. 
v. Carpenter, 34 Fed. 433; Halstead v. Manning, Id. 565; Oormully 
& Jeffrey Manufg Co. v. Pope Manufg Co., Id. 818; Reinstadler 
v. Reeves, 33 Fed. 308; National Typewriter Co. v. Pope Manufg 
Co., 56 Fed. 849; Stepladder Co. v. Gordon, 57 Fed. 529; Preston 
v. Manufacturing Co., 36 Fed. 721; Cramer v. Manufacturing Co., 
59 Fed. 74; Adriance v. Harvesting Mach. Co., 55 Fed. 287. This 
act, like the act of March 3, 1875, is merely a modification of the 
eleventh section of the judiciary act of Sept. 24, 1789 (1 Stat, c 20). 
U. S. v. Mooney, 116 U. S. 104, 106, 6 Sup. Ct. 304; Smith v. Lyon, 
133 U. S. 315, 10 Sup. Ct. 303. In the former case, the court says: 

"How, then, can the substantial re-enactment of section 11 by the act of 
March 3, 1875, with modifications Immaterial so far as the question in hand 
is concerned, have an effect which the original section did not? • * * It 
is not to be supposed that congress, in using in the act of 1875 the same 
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language, so far as the present question is concerned, as that employed in 
the act of 1789, intended to give it a meaning different from that put upon 
it by this court, and which had remained unchallenged for three-quarters of 
a century." 

If the provision defining the districts in which suits must be 
brought contained in the eleventh section of the judiciary act has 
been adjudged not to be limited to those cases in which the federal 
and state courts have concurrent jurisdiction, then it follows that 
the same construction should be applied to this statute, which is 
simply an amendment of the original act. 

Chaffee v. Hayward, 20 How. 208, 215, 216, was a suit brought 
for the infringement of a patent in the circuit court for the district 
of Rhode Island. Service was made by the attachment of the 
property of the defendant, who was not an inhabitant of the dis- 
trict, or found therein. In construing the language of section 11 
of the judiciary act, the supreme court says: 

"It is insisted, however, for the "plaintiff, that these rulings were had in 
cases arising where the jurisdiction depended on citizenship; whereas, here 
the suit is founded on an act of congress conferring jurisdiction on the circuit 
courts of the United States in suits by inventors against those who infringe 
their letters patent, including all cases, both at law and in equity, arising 
under the patent laws, without regard to citizenship of the parties or the 
amount in controversy, and therefore the eleventh section of the judiciary act 
does not apply. * * * It applies in its terms to all civil suits. It makes 
no exception, nor can the courts of justice make any. The judicial power 
extends to all cases in law. and equity arising under the constitution and 
laws of the United States, and it is pursuant to this clause of the constitu- 
tion that the United States courts are vested with power to execute the laws 
respecting inventors and patented Inventions; but where suits are to be 
brought is left to general law, to wit, to the eleventh section of the judiciary 
act" 

In Butterworth v. Hill, 114 U. S. 128, 131, 5 Sup. Ct 796, the 
plaintiff, a citizen of Vermont, brought his bill in the circuit court 
of Vermont against the commissioner of patents, residing in Wash- 
ington, to adjudge that he (the inventor) was entitled to his patent. 
In that case, the court, referring to the act of March 3, 1875, says: 
"We entertain no doubt that this statute applies to suits brought 
under section 4915." 

In re Hohorst, 150 U. S. 653, 14 Sup. Ct. 221 (see, also, Railroad 
v. Gonzales, 151 U. S. 496, 503, 14 Sup. Ct. 401), decided the single 
point that the act of 1887 did not apply to a suit brought by a 
citizen against an alien, on the ground mainly that the words 
"against any person" in the act must be held to mean "against an 
inhabitant of the United States." Any expression of opinion, not 
necessary to the determination of that case, cannot be considered 
as an authority in a case which presents a different question. Car- 
roll v. Lessee of Carroll, 16 How. 275, 287; Barney v. Railroad Co., 
117 U. S. 228, 231, 6 Sup. Ct. 654. 

The defendant, being a corporation, incorporated under the laws 
of New Jersey, cannot under this statute be considered an inhab- 
itant, citizen, or resident of a state other than that in which it 
was incorporated. Shaw v. Mining Co., 145 U. S. 444, 12 Sup. Ct. 
935; Southern Pacific Co. v. Denton, 146 U. S. 202, 205, 13 Sup. Ct. 
44. 
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It follows, for the reasons given, that the defendant cannot be 
compelled to answer to a suit brought in this district, and that the 
bill must be dismissed for want of jurisdiction. Demurrer sus- 
tained; bill to be dismissed, with costs. 



NELSON y. HUIDEKOPER et aL 

(Circuit Court of Appeals, Fifth Circuit January 9, 1895.) 

No. 244. 

Review in Actions at Law — Appeal and Writ op Error— Circuit Courts 
op Appeals. 

A judgment in an action at law (as for damages for personal injuries) 
is not reviewable in the circuit courts of appeals upon an appeal. The 
proper method is by writ of error, with citation to adverse parties. 

In Error to the Circuit Court of the United States for the South- 
ern Division of the Northern District of Alabama. 

This was an action at law commenced in the city court of Birmingham, 
Ala., by William F. Nelson against F. W. Huidekoper and Reuben Foster, 
as receivers of the Richmond & Danville Railroad Company, to recover dam- 
ages for personal injuries. The case was removed to the federal circuit court 
by the defendants, as nonresidents, on the ground of prejudice and local in- 
fluence. Prior to the removal the defendants pleaded to the jurisdiction of the 
court, on the ground that the defendants were nonresidents of Alabama, and, 
as receivers, were operating the railroad of the Richmond & Danville Railroad 
Company, which was a foreign corporation, at the time of the injury complain- 
ed of, and that the cause of action arose wholly without the territorial juris- 
diction of the courts of Alabama. After thu removal of the cause, the plaintiff 
demurred to the piea to the jurisdiction on various grounds, and, the plea and 
the demurrer thereto having been duly argued and submitted to the court be- 
low, the court overruled the demurrer, and, the plaintiff declining to take issue 
on the plea, or to proceed further, the court sustained the plea, and entered an 
order dismissing the case for want of jurisdiction- To obtain a review of this 
judgment, plaintiff, instead of suing out a writ of error, took an appeal, as 
stated below in the opinion of the court. 

Griffith R. Harsh, for plaintiff in error. 

James Weatherly and A. G. Smith, for defendants in error. 

Before PARDEE and McCORMICK, Circuit Judges, and BRUCE, 
District Judge. 

PARDEE, Circuit Judge. This was an action in the circuit court 
for the Southern division of the Northern district of Alabama to 
recover damages for personal injuries alleged to have been sus- 
tained by the plaintiff while a passenger on a train operated by 
defendants as receivers of the Richmond & Danville Railroad Com- 
pany, and was originally commenced in the city court of Birming- 
ham, state of Alabama, and afterwards removed to the circuit 
court by the defendants, as nonresidents, on the ground of preju- 
dice and local influence. After linal judgment rendered in the 
action, the plaintiff, by his attorneys, in open court, and in the pres- 
ence of the attorney for the defendants, prayed an appeal from 
the judgment of the court, which was granted upon the plaintiff 
giving a bond for costs in the sum of $300, with good and sufficient 
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sureties, to be approved by the clerk of the court On the same 
day the order of appeal was granted plaintiff lodged with the clerk 
an assignment of errors, and soon thereafter an appeal bond, which 
was approved by the clerk of the court The bond in question 
shows other illegalities and informalities not necessary to notice. 
The record does not show that any writ of error has ever been ap- 
plied for or allowed or issued, or that any citation to adverse 
parties had been issued. The motion to dismiss the case for want 
of jurisdiction must be granted. Ward v. Gregory, 7 Pet 633; 
Parish v. Ellis, 10 Pet 451. So ordered. 



ADAMS v. MERCANTILE TRUST CO. et al. 

(Circuit Court of Appeals, Fifth Circuit February 5, 1805.) 

No. 329. 

1. Courts — Comity— Possession of Receivers. 

Iii 181)3 one B. tiled a biU In a state court, in behalf of himself and all 
other creditors, against the J. Ry. Co., to which the M. Trust Co., trustee 
of a mortgage upon the railway, was also made a party, in which bill he 
claimed a first lien upon the property of the railway company; alleged its 
insolvency, and the existence of numerous other liens on its property; and 
sought the appointment of a receiver and a sale of the road for the pay- 
ment of liens. In September, 1893, the state court appointed a receiver 
of the railway, who, later in the same month, was discharged, by consent 
of parties. On November 17, 18JJ3, a decree pro confesso was taken against 
the M. Trust Co. On March 6, 1894, after hearing on the answer of the 
railway company, the state court made a decree granting the prayer of the 
bill, and sending the case to a master to take an account of the indebted- 
ness. On March 19, 1894, the M. Trust Co. filed its biU in the federal court 
for foreclosure of its mortgage on the J. Ry. Co.; and on the same day. 
on consent of the railway company, a receiver of its property was appoint- 
ed by the federal court, who took possession of the road. On April 5, 1894, 
the state court again appointed one A. receiver of the railroad property in 
the suit brought by B. On May 7th, a decree pro confesso was entered 
against the railway company in the M. Trust Co.'s suit in the federal court 
May 21st, A. tiled his intervening petition in the federal court, seeking 
delivery to him, as receiver in B.'s suit, of the property then In the hands 
of the receiver of the federal court Held that, as a matter of comity be- 
tween the state and federal courts, jthe application should be granted, and 
the possession of the property, which was clearly necessary to the exercise 
of its Jurisdiction, should be turned over to the state court. 

2. Same— Exclusive Jurisdiction ok Property— Necessity of Seizure. 

It seems that actual seizure is not always necessary in order to give ex- 
clusive jurisdiction over property to a court in which a suit affecting such 
property is pending, If possession of such property is necessary in order 
to give the full relief sought in such suit. Wilmer v. Railroad Co., Fed. 
Cas. No. 17,775, 2 Woods, 409-427, criticised. 

This is an appeal from an order of the circuit court of the 
United States for the Northern district of Florida. The facts in 
this case are substantially as follows: 

On the 19th of March, 1804, the Mercantile Trust Company, the appellee in 
this case, filed its bill in equity in the court below against the Jacksonville, 
Mayport & Pablo Railway & Navigation Company. This bill set forth that 
the said railroad company had issued 250 bonds, and executed a mortgage^ to 
the appellee, to secure the payment of these bonds, upon Its entire line of 
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railroad and all of its property, of every nature and kind, including the in- 
come, tolls, rents, and profits; that 175 of said bonds had been sold, and were 
in the hands of bona fide purchasers for value; that the said railroad com- 
pany had made default in the payment of interest, and that, under the terms 
and conditions of the mortgage or deed of trust, the trustee, the appellee here, 
had the right to take possession of the properties aforesaid, or to have a re- 
ceiver appointed; that the said railroad company was hopelessly insolvent; 
that It had never paid any interest on its bonds, and was wholly unable to do 
so; that suits at law have been brought in the state court, in some of which 
judgments have been recovered, and that other of said suits are still pending; 
that the railroad property of the defendant was in a damaged and dilapidated 
condition; and that the interest of the bondholders required the appointment 
of a receiver,— and prayed for a decree for the foreclosure of the mortgage, 
and sale of the properties of the railroad company/ That on the 19th day of 
March, on notice given to the defendant company, and on appearance by the 
attorney of that company, and his statement that there was no objection to 
application for a receiver, and that the best interests of the bondholders, 
creditors, and stockholders required the appointment of a receiver, and on 
the affidavit of Archer Harmon, who was then the president of the railroad 
company, to the same effect, the court appointed John L. Marvin receiver, 
with the usual powers and instructions. The receiver immediately gave bond, 
and filed his oath of offlce, took possession of the properties, and entered 
upon the discharge of his duties. On May 7th of the year aforesaid a decree 
pro confesso was entered against the defendant company. 

On May 21, 1894, the intervener and appellant, Charles S. Adams, after due 
notice to counsel for complainant in this suit, and by leave of court duly ob- 
tained, filed his petition of intervention in said cause. The said intervener. 
Charles S. Adams, represented in his said petition that he had been ap- 
pointed receiver of the railway and other property of the said defendant 
company by the circuit court for Duval county, state of Florida, In a suit 
therein pending, in which George F. Broughton had filed a bill in behalf of 
himself and all of the creditors of the said defendant company against the 
said company, and against the said Mercantile Trust Company, the com; 
plainant in this suit; that the said Broughton claimed to have a first lien 
upon the property of the said defendant company; that the said company 
was insolvent, and the president was misappropriating the revenues thereof; 
that on the 17th of November, 1893, a decree pro confesso had been entered 
against the said Mercantile Trust Company, and that on the 6th of March, 
1894, the said state court had rendered a decree entitling said complainant 
Broughton to the relief prayed in and by his said bill, and referred the cause • 
to a master to ascertain what amounts were due the creditors and bondhold- 
ers of the company who might come in and prove their claims, and that a 
large number of said creditors had proved their claims in said suit; that the 
solicitors representing the said defendant company in the state court were 
the same as those representing the defendant in the federal court, and the 
counsel representing the Mercantile Twist Company in the federal court also 
signed the answer of the defendant company in the state court; that no no- 
tice was given of the application for appointment of receiver, except to EL H. 
Buekman, Esq., counsel for the defendant company in the said fctate court, 
who filed the consent hereinbefore referred to; that the bill in this cause did 
not inform the court that a creditor's bill was pending in the state circuit 
court, to which the Mercantile Trust Company, the complainant in the federal 
court, was a party defendant, and in which a decree pro confesso had been 
entered against said Mercantile Trust Company, and final decree entered 
thereon; that the said circuit court of the state of Florida was duly ad- 
ministering the property of the defendant company for the benefit of all its 
creditors; that on the 5th of April. 1894, the petitioner, Charles S. Adams, 
had been appointed receiver of all the properties of the defendant railway 
company, copy of which order was annexed to and made a part of said peti- 
tion, as Exhibit A. The petitioner, Charles S. Adams, prayed the United 
States circuit court for the Northern district of Florida to make an order 
directing the receiver appointed by that court in the suit of the Mercantile 
Trust Company to turn over and deliver to said petitioner, as such receiver 
of the state court, all the properties of the said defendant railway company. 
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On May 30, 1894, Archer Harmon and others, claiming to be holders of 
bonds issued by the said railway company, filed an answer for themselves, 
alleging the said answer to be that of the Mercantile Trust Company, to the 
petition of Charles S. Adams. The record shows that the complainant the 
Mercantile Trust Company never did file any answer, over its corporate seal 
or by its counsel, to the said petition of Charles S. Adams, and that the said 
alleged bondholders had no authority of right to file their attempted answer 
to the said petition. The order of the court permitting the petition to be filed 
required "that the said Mercantile Trust Company be required to answer the 
same within ten days from the date of this order," to wit, on the 21st May, 
1894. 

On June 5, 1894, Charles S. Adams, intervener, in support of his petition, 
filed a certified copy of the record from the circuit court for Duval county, 
Fla., in the said suit of George F. Broughton against the said defendant the 
Jacksonville, Mayport & Pablo Railway & Navigation Company. This record 
from the state court shows that the bill was filed by Broughton, for himself 
and all the other creditors of the defendant company, against the said com- 
pany and the Mercantile Trust Company. The bill recites the amounts due 
Broughton for his work and labor performed in the construction of the de- 
fendant's railroad on March 31 and October 25, 1892. to wit, $1,846.(50, 
$1,660, and $1,310, respectively, and the history of his claims, and that they 
constitute a lien upon the property and franchises, under the statutes of 
Florida; that the defendant company had executed its deed of trust to se- 
cure an issue of $250,000 in bonds, and that none of said bonds were placed 
in *the hands of the trustee until March 10, 1893; that a large sum of money 
was due to other persons for work and labor performed on and materials fur- 
nished to the said railway, all of which were a lien upon the property of the 
defendant company; that a number of suits at law have been commenced 
against the defendant company, and that the state and county taxes are 
due, and that the sheriff has levied on the road*for the payment of the same; 
that the earnings and revenues of the company are being misappropriated by 
the president; that a sale of the road and all of the property of the defendant 
company would not bring enough to pay, its debts; that a receiver be ap- 
pointed, and an account be had of what is due the complainant and such 
other creditors as might come in and prove their claims; that the road be 
sold, and the proceeds be applied to the payment of the taxes and costs of 
the suit, and the residue to the payment of the claims proved as aforesaid. 

The defendant railroad company filed its answer to the said bill, denying 
its indebtedness to the said Broughton, and denying all the other allegations 
in the bill, and the complainant Broughton filed replication to the said 
answer. On the 29th of August, 1893, an order was made, directed to the 
Mercantile Trust Company, requiring it to appear to said bill. On the 8th 
day of September, 1893, the state court heard the application for a receiver, 
and, upon consideration, appointed Charles S. Adams receiver, to take into 
possession said railroad, rolling stock, fixtures, rights of way, moneys, 
choses in action, books, papers, and terminal facilities, forthwith, and. 
further, directed said receiver to operate and run said road pending the liti- 
gation, and authorized him" to borrow the sum of $3,406.50, or so much thereof 
as might be necessary, to pay taxes due by the said company, for which a 
levy had been made by the sheriff of Duval county. On the 22d day of Sep- 
tember, by consent of parties to the suit, the receiver was discharged, and 
the railroad property was ordered turned over and delivered to the defendant 
railroad company, the cost and expenses incurred in the operation of the 
property being reserved for the further order of the court. 

November 13, 1893, proof of the service by publication of said notice was 
made in said cause. On the 17th of November. 181)3, the judge of the said 
state court entered a decree that the said bill be taken pro confesso as to the 
said defendant the Mercantile Trust Company, in default of plea, answer, or 
demurrer to said bill. On January 3, 1894, the cause was duly referred to an 
examiner to take testimony on the issues made by the bill and answer. After 
the evidence in said cause was fully taken, the said cause came on to be 
heard in the said state court on March 6, 1894, and on the same day the said 
court made its final decree. The said state court, in its final decree, found 
that the bill had been taken as confessed against the Mercantile Trust Corn- 
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pany, and that, on the answer of said defendant railway company and the 
testimony taken, "it is ordered, adjudged, and decreed that the complainant 
have the relief prayed in and by his said bill"; and the cause was referred 
to a master to take and state an account of the indebtedness due those who 
may come in and prove their claims before the master, and that the master 
give notice to the creditors and holders of bonds, and that he report the same 
to the court, and the order in which the claims and bonds should share in the 
proceeds of the sale of the property. On the 6th of June, 1894, the petition of 
Charles S. Adams came on for hearing before the circuit court, and the prayer 
of the petition was denied and the petition dismissed. From this decree the 
intervener prosecuted his appeal to this court 

John C. Cooper, for appellant 

H. Bisbee and C. D. Rinehart, for appellees. 

Before PARDEE and McCORMICK, Circuit Judges, and BRUCE, 
District Judge. 

PARDEE, Circuit Judge (after stating the facts as above). The 
suit instituted by Broughton in the state court against the Jack- 
sonville, Mayport & Pablo Railway & Navigation Company brought 
under the direct control of the court all the property of said rail- 
way company, to be administered for all entitled to share <he 
fruits of the litigation. The possession and control of the railroad 
were absolutely necessary to the exercise of the jurisdiction of the 
court The filing of the bill, and the service of process thereun- 
der, was an equitable levy upon the property. Miller v. Sherry, 2 
Wall. 237; Railroad Co. v. Pettus, 118 U. S. 11G-124, 5 Sup. Ct 387. 
Pending the proceedings in that court under the said bill the said 
railroad and property may properly be said to be in gremio legis. 
Union Trust Co. v. Rockford, R. L & St. L. R. Co., 6 Biss. 197, Fed. 
Cas. No. 14,401; Railroad Co. v. Gomila, 132 U. S. 478, 10 Sup. Ct 
155. The Mercantile Trust Company was made a party to the 
suit, and, so far as the record goes, is bound by the proceedings 
had therein. Upon the face of the record, the subsequent institu- 
tion of the suit to foreclose, in the interest of local bondholders, 
was for the purpose of evading, and practically ousting, the state 
court. While state and national tribunals are independent and 
separate, neither* can impede or arrest any action the other may 
take, within the limits of its jurisdiction, for the satisfaction of 
its judgments and decrees. Amy v. Supervisors, 11 Wall. 136; 
Williams v. Benedict, 8 How. 107-112, The appellee relies upon 
the decision of Mr. Justice Bradley in the case of Wilmer v. Rail- 
way Co., 2 Woods, 409-427, Fed. Cas. No. 17,775, in which Mr. Jus- 
tice Bradley says: 

"The test, I think, is this: Not which action was first commenced, nor 
which cause of action had priority or superiority, but which court first ac- 
quired Jurisdiction over the property. If the Pulton county court had the 
power to take possession when it did so, and did not invade the possession or 
jurisdiction of this court, its possession will not be interfered with by this 
court The parties must either go to that court, and pray for the removal of 
its hand, or, having procured an adjudication of their rights in this court, 
must wait until the action of that court has been brought to a close, and ju- 
dicial possession has ceased. Service of process gives jurisdiction over the 
person. Seizure gives jurisdiction over the property, and, until it is seized, no 
matter when the suit was commenced, the court does not have jurisdiction." 
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We have examined this case with care, and find that the ques- 
tion before Mr. Justice Bradley was whether the court could — 
and, if it could, whether it would — take property out of the pos- 
session of a receiver appointed by a state court; and in concluding 
his opinion he says: 

"In differing from Judge Woods, we do so with much respect for his opin- 
ion. The question must be admitted to be one of some nicety, but we prefer 
that course which avoids collision with a state court, when it coincides with 
our own convictions as to the law." 

The same case shows that, at a preliminary stage, Judge Woods 
(afterwards Mr. Justice Woods, of. the supreme court), having be- 
fore him the question of jurisdiction to appoint a receiver in a case 
where, after bill of foreclosure filed and injunction issued in the 
federal court, a receiver had been appointed in a state court for 
part of the property, reviewed the authorities, and said: 

"Is actual seizure of the property necessary to the jurisdiction of the court? 
In my judgment, It is not. In this case 1 think the jurisdiction of the United 
States circuit court for the Northern district of Georgia first attached to the 
property, because the suit in that court was first commenced, and service of 
subpoena made, and because (1) one of the main objects of the suit was to 
obtain possession of the property, and such possession was necessary to the 
full relief prayed by the bill, and (2) because, by the service of the restrain- 
ing order enjoining the defendant company from delivering possession of the 
trust property to any person except a receiver appointed by this court in this 
cause, the court acquired constructive possession, and from the moment of the 
service of the restraining order the property was in gremio legis. I think 
these positions are sustained by the authorities. I subjoin a reference to a 
number of cases, in all of which the subject under consideration is discussed, 
and in some of which the precise point is decided, and the views above ex- 
pressed are sustained: Smith v. Mclner, 9 Wheat. 532; Wallace v. McCon- 
nell, 13 Pet 151; Peck v. Jenness, 7 How. 024; Williams v. Benedict. 
8 How. 107; Wiswell v. Sampson, 14 How. 52; Taylor v. Carryl, 20 How. 
583; Green v. Creighton, 23 How. 90; Freeman v. Howe, 24 How. 457; Chit- 
tenden v. Brewster, 2 WalL 191; Memphis v. Dean, 8 Wall. (54; .Taylor v. 
Taintor, 16 Wall. 370; New Orleans v. Steamship Co., 20 Wall. 392, 393; 
Atlas Bank v. Nahant Bank, 23 Pick. 489; Wadleigh v. Veazie, 3 Snmn. 165, 
Fed. Cas. No. 17,031; Ex parte Robinson, 6 McLean, 355, Fed. Cas. No. 11,- 
935; Bell v. Trust Co., 1 Biss. 200, Fed. Cas. No. 1,200; Bell v. Railroad Co., 
2 Biss. 390, Fed. Cas. No. 1,407; Parsons v. Lyman, 5 Blatchf. 170, Fed. Cas. 
No. 101780; Stearns v. Stearns, 16 Mass. 171; Conover v. Mayor, etc., 25 
Barb. 513; Clepper v. State, 4 tfex. 242; Thompson v. Hill, 3 Yerg. 167; Bank 
of Bellows Falls v. Rutland R. Co., 28 Vt. 478; Merrill v. Lake, 16 Ohio, 405; 
Ex parte Bushnel, 8 Ohio St. 601; State v. Yarbrough,, 1 Hawks, 78; Gould 
v. Hayes, 19 Ala. 448; High, Rec. 38-41, and note. Especial attention is called 
to the cases of Wiswell v. Sampson, Chittenden v. Brewster, and Bell v. 
Railroad Co., supra. An examination of the cases cited will show that actual 
seizure of property has not been considered necessary to the jurisdiction of 
the court in a case where the possession of the property is necessary to the re- 
lief sought. The commencement of the action and service of process, or, ac- 
cording to some of the cases, the simple commencement of the suit by the 
filing of the bill, is sufficient to give the court jurisdiction, to the exclusion of 
aU other courts." 

The views expressed by Judge Woods have been accepted and 
followed, in this circuit, at least, and we fully concur therein, as 
a correct exposition of the law, and one particularly applicable to 
the present case; while the decision of Mr. Justice Bradley, doubted 
by himself, is open to the objection that thereby jurisdiction is 
frequently made to depend upon a race between marshals and sher- 
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iffs, likely to result in unseemly controversies between the state 
and federal courts. Considering the present case, however, as one 
in which neither the appointment nor the ousting of a receiver of 
any court is involved, but as presenting a question of comity be- 
tween state and federal courts, we are of opinion that the court 
below erred in not granting the application of the receiver of the 
state court for the possession of the property which is so clearly 
necessary for the further exercise of that court's jurisdiction, and 
to which possession we think it so clearly entitled. The decree 
appealed from is reversed, and the cause remanded to the court 
below, with directions to enter an order and decree in favor of the 
intervener, restoring to his possession, and to the possession of the 
state court, the property of the Jacksonville, Mayport & Pablo 
Railway & Navigation Company. 



DILLON v. OREGON S. L. & U. N. RY. CO. et aL 

(Circuit Court, D. Oregon. March 20, 1895.) 

Railroads— Receivers— Appointment— Comity. 

Where a circuit court of the United States has appointed receivers for a 
railroad which lies only partly within its district, another court, within 
whose district a portion of the road lies, will, on application, appoint the 
same receivers,— the portions of the road not being capable of separate man- 
agement without injury to the road; the appointment of other receivers 
by the second court not being necessary to the preservation of the rights 
of lienholders, who object to the receivers appointed; and the grounds of 
objection not having been presented to the first court as reasons for its 
removal of the receivers appointed by it and the appointment of others in 
their stead. 

Suit by John F. Dillon, trustee, against the Oregon Short Line & 
Utah Northern Railway Company and others, to foreclose a mort- 
gage. The American Loan & Trust Company applies for removal 
of the receivers appointed in such suit 

Winslow S. Pierce, for plaintiff. 
John M. Thurston, for receivers. 

Moorfleld Storey, Joseph N. Dolph, and W. P. Sanders, for peti- 
tioner American Loan & Trust Co. 

Before GILBERT, Circuit Judge, and BELLINGER, District 
Judge. 

GILBERT, Circuit Judge. An application is made by the Amer- 
ican Loan & Trust Company to set aside the appointment of re- 
ceivers made in the above-entitled cause. The same motion is 
made on behalf of said company in a suit between the same parties 
pending in the circuit court of the United States for the district of 
Idaho, and in the suits of Joseph Richardson, Trustee, v. The Ore- 
gon Short Line & Utah Northern Railway Company et aL, pend- 
ing, respectively, in the circuit court of the United States for the 
district of Idaho and in the circuit court of the United States for 
the district of Montana, all of which motions, for the convenience 
of the parties, are heard before the court at Portland. 
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The Oregon Short lane & Utah Northern Railway Company was 
formed by the consolidation of other corporations that had been 
organized and had built railroad lines, and had incumbered the 
same by mortgages, prior to the consolidation, as follows: The 
Oregon Short Line Railway Company was incorporated under the 
laws of the territory of Wyoming on the 14th day of April, 1881. 
By act of congress of date August 2, 1882, it was made a corpora- 
tion in the territories of Utah, Idaho, and Wyoming, under the same 
conditions and limitations, and with the same rights and privileges, 
which were enjoyed by it under its original articles of incorpora- 
tion. On the 1st day of November, 1881, it issued first mortgage 
bonds to the amount of $14,931,000, and secured the same by a 
mortgage or deed of trust upon its line of road, which extended 
from Granger, in Wyoming, to Huntington, in the state of Oregon, — 
a distance of 541.81 miles,— of which mortgage John P. Dillon is 
the sole trustee. The Utah & Northern Railway Company was 
organized under the laws of the territory of Utah, and by an act 
of congress of June 20, JL878, was made a railway corporation in 
Utah, Idaho, and Montana. On the 1st day of July, 1878, it issued 
its bonds, of which $4,995,000 are now outstanding, and secured the 
same by a first mortgage upon the whole of its railroad line, extend- 
ing from Ogden, in the territory of Utah, to the town of Franklin, 
in Idaho, — a distance of 80 miles, — and from Ogden, northward 
through Idaho, to Garrison, in Montana, with a branch from Silver 
Bow to a point near Butte City, in Montana, 466.61 miles in length. 
On the 1st day of July, 1886, it executed to the American Loan & 
Trust Company a second indenture of mortgage upon its railway 
properties to secure bonds to the amount of $1,831,000. The Utah 
Southern Railway Company, a corporation of Utah, owned 105 miles 
of railway extending from Salt Lake City to Juab, in Utah, subject 
to a mortgage of July 1, 1871, to secure $424,000 in bonds. Upon 
the 1st day of July, 1879, the road was incumbered by a second 
mortgage by said corporation to secure bonds to the amount of 
$1,526,000. The Utah Southern Railroad Extension Company, of 
Utah, owned 130 miles of railway, extending from Juab, in Utah, 
to Frisco, in the same state. On July 1, 1879, it mortgaged the 
same to secure bonds amounting, in aggregate, to $1,950,000. The 
Idaho Central Railway Company, of Idaho, owned 18.94 miles of 
railroad, extending from Nampa to Boise City, in Idaho. On the 
1st day of January, 1887, it mortgaged the same to the American 
Loan & Trust Company to secure mortgage bonds to the amount 
of $130,000. On July 27, 1889, all of said railways above mentioned, 
together with 45 miles extending from Ogden to Salt Lake, formerly 
known as the Utah Central Railroad, and 61 miles of road extend- 
ing from Lehigh Junction to Tintick, in Utah, with a branch from 
Arlington to Silver City, known as the Salt Lake & Western Rail- 
way, and about 40 miles extending from Salt Lake to Terminus, 
with a branch, formerly called the Utah & Nevada Railway, and 
about 6 miles from Syracuse Junction, westwardly, in Utah, called 
the Ogden & Syracuse Railway, were consolidated and united into 
one corporation, forming the aaid Oregon Short Line & Utah North- 
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era Railway Company, and said company became entitled to all the 
property and franchises of the said railways so consolidated. 

Immediately after the consolidation, and upon the 1st day of 
August, 1889, the Oregon Short Line & Utah Northern Railway Com- 
pany mortgaged all of said railways so consolidated, consisting of 
1,456 miles, in the states of Wyoming, Idaho, Montana, and Oregon, 
Utah, and Nevada, to the American Loan & Trust Company, to se- 
cure bonds amounting to $10,895,000. Thereafter, and about the 
6th day of December, 1889, an agreement in writing was entered 
into between the Union Pacific Railway Company and the Oregon 
Short Line & Utah Northern Railway Company, whereby it was 
agreed that the respective railways of the parties to said agreement 
should be operated as a continuous line, and, so far as practicable, 
without change of cars, and that no discrimination, as regards rates 
or otherwise, should be made against one another in favor of any 
other line of railway or transportation company, and that all traffic 
to be received by the Oregon Short Line & Utah Northern Railway 
Company, to be carried to or by way of any pla.ce on the line of the 
Union Pacific Railway Company, *or any railway or lines worked or 
controlled by it, or worked as continuous lines by agreement with it, 
should, so far as said Oregon Short Line & Utah Northern Railway 
Company could lawfully determine the route of such traffic, be car- 
ried by way of said Union Pacific Company's railway; and that all 
traffic received by the said Union Pacific Railway Company, to be 
carried to or by way of any place or places on the line of said Ore- 
gon Short Line & Utah Northern should, so far as the Union 
Pacific Railway Company could lawfully determine the route, be 
carried by the said Oregon Short Line & Utah Northern. And it 
was further agreed that the rates of charges for all descriptions of 
traffic carried by the railroads of both parties to said agreement, 
and delivered by one to the other, should be fixed from time to time 
by the agreement of both of the parties; that the gross receipts 
therefrom should be apportioned between them according to the 
distance the same should have to be carried upon the railway or 
system of each of them. But it was agreed that if the share of the 
gross receipts received by the Oregon Short Line & Utah Northern 
upon such apportionment, together with its gross receipts from its 
local and other business, and from all of its other sources of income, 
should be insufficient to enable it to meet and pay its working 
expenses, taxes, repairs, etc., and also the interest on bonds out- 
standing against said road and the roads consolidated therein, then 
the gross receipts from all such traffic should be so apportioned 
that the Oregon Short Line & Utah Northern should receive suffi- 
cient to enable it to meet and pay its said expenses, taxes, repairs, 
and said interest. Under this agreement the Union Pacific Rail- 
way Company took possession of all the railway line of the Oregon 
Short Line & Utah Northern. 

On the 9th day of October, 1893, Oliver Ames, 2d, and others, 
shareholders of the Union Pacific Railway Company, filed a bill in 
equity in the circuit court of the United States for the district of 
Nebraska against the Union Pacific Railway Company, the Oregon 
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Short Line & Utah Northern Railway Company, and 26 other cor- 
porations, in which suit, on the 16th of October, 1893, 8 other cor- 
porations were added as parties defendant In the bill it was al- 
leged that all of the railways mentioned therein were operated 
by the Union Pacific Railway Company as a unit, so that the saYne 
formed one railway and water system, known as the Union Pacific 
System; that the maintenance of every part of the system was 
essential to the profitable operation of the remainder; that during 
the first half of the year 1893 there had been a great falling-off in 
the revenues of the system, owing to financial depression, prevail- 
ing throughout the country, and that there was likely to be still 
further falling off of said revenues, and that the said company was 
not able to earn, upon its own railway or upon the said system, 
sufficient to pay its operating expenses and fixed charges, and that 
it could not pay its indebtedness, in the ordinary course of busi- 
ness, and that neither the said Union Pacific Railway Company nor 
any of the other railway companies composing the system would 
have sufficient funds to pay the interest of their respective mort- 
gage bonds as the same would become due, and that upon default 
the mortgages securing the same would be subject to foreclosure, 
and the system would be dismembered, and that thereby ruinous 
sacrifice would result to every interest, unless the court should deal 
with the property as a single trust, and take it into custody for the 
protection of every interest; that the creditors would assert their 
remedies in different courts in different states and territories, which 
would prevent the railway company from performing their duty to 
the government and the public. In the bill it was prayed that the 
court would administer the entire system, and preserve the unity 
thereof, and protect the rights of the complainants and all persons 
interested therein. Upon the filing of this bill it was ordered by 
the court wherein the same was filed that S. H. H. Clark, Oliver W. 
Mink, and E. Ellery Anderson be appointed receivers of the said 
system. A month later two other receivers were added to their 
number. Similar bills in equity were filed by the same plaintiffs 
against the same defendants in each of the circuit courts of the 
states wherein the property of the said Union Pacific System was 
situated, and the same persons were appointed receivers of the 
property within the jurisdiction of said courts. On the 28th day 
of August, 1894, John F. Dillon, the sole trustee of the said mort- 
gages executed by the Oregon Short Line Railway Company, filed 
in the circuit court of the United States for the district of Wyoming 
his bill of complaint for the foreclosure of the same, and thereupon, 
upon his application, the said court appointed the said receivers of 
the Union Pacific System receivers of all the railroad, appurtenan- 
ces, and property of the Oregon Short Line & Utah Northern Rail- 
way Company embraced in the mortgage, and within the jurisdic- 
tion of the district of Wyoming. Upon the 1st day of September, 
1894, upon the filing of a like bill by the said trustee in the circuit 
court of the United States for the district of Oregon, an order was 
made appointing the same persons receivers of the railroad, lands, 
property, and franchise of the Oregon Short Line & Utah Northern 
v.66F.no.5— 40 
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Railway Company, covered by said mortgage, within the district of 

Oregon. On the day of August, 1894, Joseph Richardson, 

the sole trustee of said mortgage upon the property of the Utah & 
Northern Railway Company, began a suit in the circuit court of the 
United States for the district of Idaho against the Oregon Short 
Line & Utah Northern Railway Company et al., to foreclose the 
said mortgage; and upon the 31st day of August, 1894, an order 
was made therein that S. H. H. Clark and others, who were the 
receivers in the cause of Ames v. The Union Pacific Railway Com- 
pany, be appointed receivers of so much of the railroad and property 
of the Oregon Short Line & Utah Northern Railway Company, 
embraced in said mortgage, as lay within the jurisdiction of said 
court for the district of Idaho. Upon the 6th day of September, 
1894, said Richardson, trustee, filed in the circuit court of the 
United States for the district of Montana a bill for the foreclosure 
of all of said mortgaged premises which lay within the district of 
Montana, and thereupon an order was made therein appointing 
the same receivers as before. All of these orders appointing re- 
ceivers of the # property of the Oregon Short Line & Utah Northern 
Railway Company were made without contest, and without notice 
to the American Loan & Trust Company. But, when the applica- 
tions for the orders were presented to the courts of the Ninth 
circuit, the American Loan & Trust Company, having learned that 
such applications were to be made, informally appeared to request 
that the appointment of receivers be delayed until it should have 
time to present its objection to the appointment of the receivers 
then in charge of the Union Pacific System. The delay was pot 
granted, but the orders were made upon the express permission 
of the courts that the American Loan & Trust Company might 
thereafter move for the removal of said receivers and the appoint- 
ment of others, with the same effect as if the appointments had not 
been made, and as if the matter were still pending upon the appli- 
cations of the several trustees of said first mortgages for the 
appointment of receivers of the Oregon Short Line & Utah North- 
ern Railway Company. 

The motions which are now presented to the court, for the pur- 
pose of removing said receivers and substituting others, are based 
upon the general charge that, in the nature of things, it is impos- 
sible that the receivers of the Union Pacific Railway System can 
fairly and impartially administer their trust in such a way as to 
serve the best interests of the lienholders of the Oregon Short 
Line & Utah Northern Railway Company; and it is charged that 
at all times since entering into the traffic agreement of December 
6, 1889, the earnings of the Union Pacific System have been suffi- 
cient, if applied according to the said agreement, to have carried 
out its provisions, and thereby to have paid all the expenses, taxes, 
and repairs of the Oregon Short Line & Utah Northern Railway 
Company, together with the interest upon its bonds, but that the 
said traffic agreement had been disregarded, and that the receivers 
had apportioned the gross receipts in such a manner as they have 
*e* n fit, and have allotted to the Oregon Short Line & Utah North- 
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em Railway Company only such sum as they have deemed to be 
its share of the receipts, and have allotted to the Union Pacific 
Railway Company the remainder, whereby the former company has 
been unable to pay the interest due upon its consolidated bonds 
on the 1st of April, 1894. 

It is urged that, if the Oregon Short Line & Utah Northern were 
operated under a management wholly independent of the Union 
Pacific System, it would be free to enter into traffic contracts with 
other and competing roads, and that thereby its earnings might 
be greater than under the present management; and it is insisted 
that the lienholders of the road have the right to demand that 
the property over which their liens extend be segregated from 
the system, since the traffic agreement has been broken, and that 
it be free to be operated in such a manner that advantage may be 
taken of its situation and surroundings to earn the greatest pos- 
sible income for those who are interested therein, and this regard- 
less of the effect that may thereby be produced upon the remainder 
of the system. 

The disposition of these applications must depend upon the 
effect to be given to the fact that the Oregon Short Line & Utah 
Northern Railway Company was first taken into receivership by 
the circuit court of the United States for the district of Wyoming, 
upon the foreclosure of the Dillon mortgage. That court had un- 
questionably jurisdiction of the subject-matter and of the parties. 
It was the proper court for the institution of the suit. The cor- 
poration defendant was organized under the laws of Wyoming, and 
had there its principal place of business. The fact that but a 
small percentage of its railway lines is within that state is unim- 
portant. The right of the court whose jurisdiction is first invoked 
over a corporation whose property lies within various districts is 
not to be measured by the proportionate extent of the property 
interest in that jurisdiction. There is no rule that the court 
within whose limits the greater portion of the property is shall 
be the court of primary jurisdiction. It is sufficient that the cor- 
poration had its home in Wyoming, and had a portion of its prop- 
erty there. The legal authority of a receiver extends no further 
than the territorial limits of the jurisdiction of the court whose 
officer he is. Within that limit, his right of possession will be 
respected by all other courts. Without that limit, no court is bound 
to recognize his authority. But, by a principle of comity, courts 
whose jurisdiction is exterior to that of the court which appointed 
the receiver will concede to the latter the right to reduce to his 
possession and control the property of his trust which may there 
be found. But this comity will not be extended to the detriment 
of local creditors of the person or corporation whose property is 
in receivership. By another rule of comity, equally well estab- 
lished, and universally recognized by the circuit courts of the 
United States, the action of the circuit court which first acquires 
jurisdiction of the parties and of the subject-matter of a suit, by 
the appointment of a receiver, will be respected by the circuit courts 
of the other districts in which the property of the insolvent is 
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situated. The rale is not a fanciful one, nor is it based alone upon 
courtesy, or upon the respect which is properly due from one court 
to another of co-ordinate power; but it is a rule of utility and 
convenience, and it rests upon principles of sound policy. Where 
a railroad extending through different districts is in the hands of 
the court, either for the purpose of preservation pending litiga- 
tion, or for the purpose of sale under a foreclosure suit, it is 
usually necessary that it be treated as an entire system. It is 
therefore indispensable, in such a case, that the court in which 
proceedings are first had, and which takes into its possession, by 
a receiver, that portion of the property lying within its jurisdic- 
tion, should draw to itself jurisdiction to make all necessary orders 
concerning the management of the road pending the litigation, and 
that its action should, so far as possible, be followed by the other 
courts in which the property is found. A different rule would, in 
many instances, lead to conflict and to hopeless confusion, and 
would involve the disintegration and dismemberment of roads 
which ought to be managed as a single property. . The result 
would be that such roads would be divided into as many distinct 
lines as there are courts having jurisdiction over them. Said the 
court in Central Trust Co. v. Wabash, St L. & P. Ry. Co., 29 Fed. 
620: 

"In the early history of foreclosure proceedings of this nature, It became 
customary, not merely that foreclosure proceedings should be conducted in 
the one court, but that, to avoid all questions of title* ancillary proceedings 
should be conducted in the courts of other circuits; and to conserve the prop- 
erty pending the foreclosure, to guard it against local suits, and preserve it 
from dismemberment, the custom has also been for the receivers appointed 
in the court of primary administration to be also appointed in the courts of 
ancillary administration." 

The same view has been expressed in numerous cases. Jen- 
nings v. Railroad Co., 23 Fed. 569; Young v. Railroad Co., 2 
Woods, 618, Fed. Cas. No. 18,166; Continental Trust Co. v. Toledo, St 
L. & K. C. R. Co., 59 Fed. 518; New York, P. & O. R. Co. v. New York, 
L. E. & W. R. Co., 58 Fed. 278. There are two reported cases in which 
the rule of comity has been disregarded, — the cases of Atkins v. 
Railway Co., 29 Fed. 162, and Phinizy v. Railroad Co., 56 Fed. 273. 
In the first of these, the Wabash, St. Louis & Pacific Railroad 
Company, a consolidated corporation owning lines of railway in 
several states, had been placed in the hands of receivers by the 
circuit court of the United States for the Eastern district of Mis- 
souri. The receivers were ordered to operate the entire system 
under the orders of that court, and of other courts exercising an- 
cillary jurisdiction. One of the latter was the circuit court for 
the Northern district of Illinois, in which the same receivers were 
appointed in ancillary proceedings. Thereafter, the plaintiff filed 
a bill in the Illinois court to foreclose two several mortgages made 
by certain of the consolidating corporations upon roads no part of 
which lay within the state of Missouri. Upon these foreclosure 
suits, application was made to the court of the Northern district 
of Illinois to set aside the order appointing the receivers who had 
been named by the court in Missouri. Upon such application, 
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Gresham, J., held that, while he had no authority to review the 
action of the court at St. Louis, he could not concede to that court 
paramount jurisdiction over property lying wholly with the state 
of Illinois, and none of which was within the jurisdiction of the 
Missouri court; and thereupon he appointed independent receiv- 
ers of the roads so within his own jurisdiction. In commenting 
upon that decision, Mr. Justice Brewer, in Central Trust Co. v. 
Wabash, St. L. & P. R Co., 29 Fed. 621, said: 

"The circuit court of the Seventh circuit district, disregarding the comity 
which has heretofore existed between the federal courts, has removed these 
receivers, and appointed a distinguished citizen of the state of Michigan as 
their successor for the lines within the jurisdiction of that court I say in dis- 
regard of the comity which had existed between courts of different circuits, 
for, under the pretext of enforcing local liens, said orders are too transparent 
to deceive any one, and for two reasons: First, there wUl be no line extending 
through various states without the creation in those states of local liens by 
mortgage, judgment, or otherwise; and, secondly, a foreclosure of those local 
Uens may proceed independent of any receivership." 

In Phinizy v. Eailroad Co., Simonton, J., holding court in the cir- 
cuit court of the United States for the district of South Carolina, 
set aside the appointment of a receiver that had been made in his 
court in pursuance of an order first made in the circuit court 
of the United States for the Southern district of Georgia; but he 
rested his decision upon the ground that it was shown that the 
Georgia court had appointed its receiver at the instance of another 
company, that controlled the stock of the defendant road, to fur- 
ther the interest of the dominant company's system, and not in the 
interest of the creditors, and, further, that that court had, in sub- 
stance, since held that its action in the premises was unauthorized. 

If the Oregon Short Line & Utah Northern Railway were sus- 
ceptible of dismemberment without injury to either portion; if 
that portion of its line within the state of Wyoming were a sepa- 
rate branch, capable of a separate management; or if the action 
of this court were necessary to the preservation of the rights of 
the lienholders by whom the applications are made, — it might be 
urged that a case is presented which would justify the court, in 
the exercise of its discretion, to disregard the settled rule of 
comity. But no such exceptional state of facts exists. There is 
nothing presented in the record in these cases which makes the 
general rule inapplicable. The reasons which are urged for the 
removal of the receivers already appointed, and the appointment 
of others in their stead, have not been presented to the considera- 
tion of the circuit court for the district of Wyoming. That court 
has had no opportunity to pass upon them. Those reasons are 
as potent and convincing in that court as in this, and it must be 
assumed that all courts equally will mete out to the suitor the 
justice and the relief to which he is entitled. The precedents 
which establish the rule of comity are as binding as the prece- 
dents upon which other rules of law and of practice rest, and they 
are not the less controlling from the fact that the action of this 
court in dealing with the question now before it cannot be made 
the subject of review in an appellate court Circumstances might 
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indeed, in certain cases, authorize the court, in the further- 
ance of justice, to depart from 'the rule, and to ignore the action 
of other courts; but what we decide in this case is that, in our 
judgment, such circumstances are not here presented. The mo- 
tion will be denied, with leave to the applicant to renew the same 
after the matters therein involved shall have been submitted to 
the circuit court of the United States for the district of Wyoming. 

BELLINGER, District Judge (concurring). The contention for 
the petition is that the court has jurisdiction as to all of the lines 
in question except that portion in Wyoming, and that it ought to 
exercise that jurisdiction, if convinced that the two trusts with 
which the single receivership is charged are incompatible; that 
comity should not refuse justice. But comity is justice. It 
avoids complications that may embarrass the title to the property 
in suit, and lessen its value, to the injury of creditors and owners. 
The object of any receivership is to preserve the property com- 
mitted to it intact; and the cases requiring it are mainly cases 
where the danger to be guarded against is the danger that the 
property will be seized upon under process issued out of different 
courts, and dismembered, through the contests of rival interests. 
The interest of a fund in court requires its harmonious adminis- 
tration. Where the property extends through more than one juris- 
diction, the courts of such different jurisdictions must act as one 
court in its administration; and to this end there must necessarily 
be a court of primary action, — a court of initial proceeding, — whose 
determination will ordinarily be followed by the other courts hav- 
ing jurisdiction. The court whose jurisdiction is first invoked 
becomes, by a rule of comity, the court of primary action in all 
subsequent proceedings. This rule of comity is not merely a 
matter of courtesy, as argued in this proceeding. It is a rule 
tacitly adopted by courts for their mutual convenience. It is a 
rule of procedure necessary to the due administration of justice 
in such cases as are under consideration. In view of the contra- 
riety of judicial opinion, — of the disagreement of courts and the 
dissent of judges, — it cannot be said that comity between courts 
involves a refusal of jurisdiction, or a surrender of judicial inde- 
pendence. It is, in effect, a rule of jurisprudence necessary to a 
proper administration of a single property like that in suit, extend- 
ing through different jurisdictions. The rule has its limitations. 
It does not require that a court of ancillary jurisdiction shall re- 
fuse those resident within its jurisdiction, and having claims upon 
the property, the relief to which they are entitled, nor that such 
court will be precluded, by the decisions of the court of primary 
jurisdiction, from making an independent inquiry, and granting 
relief, in a proper case, where a refusal to do so would involve a 
denial of justice. But these exceptions do not apply in the pres- 
ent case. So far as appears, this application can as well, as con- 
veniently, and as effectively be made in the court of primary juris- 
diction as here. 
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BAYLOR v. SCOTTISH-AMERICAN MORTG. CO. et aL 

(Circuit Court of Appeals, Fifth Circuit February 25, 1895.) 

No. 344. 

1. Deeds— Record as Notice— What Entitled to Registration. 

A headright certificate for Texas lands was invalidly located in Nueces 
county, but was afterwards floated to a league of land in Taylor and Run- 
nels counties. The owner of the certificate having died, one of his heirs 
made a conveyance describing the land in Nueces county, without refer- 
ring to the certificate under which it was located. This deed having been 
filed in the general land oflice of the state, a certified copy thereof was ob- 
tained, to which was added a certificate of the commissioner of the land 
office showing that the land was located under the certificate above men- 
tioned. This copy and certificate were then registered in Taylor and Run- 
nels counties. Udd, that under the Texas statute (Rev. St art. 2253) there 
was no authority for recording such certificate, and hence that the record 
thereof did not operate as constructive notice that the deed in fact covered 
the lands upon which the final location of the certificate was made. 

2b Same— Innocent Purchasers— Quitclaim Deeds. 

A deed of Texas lands recited that the grantor had "granted, bargained, 
sold, and quitclaimed, and by these presents do sell, quitclaim, and trans- 
fer, and deliver, * * * all my right, title, and interest, • • * to 
hold, all and singular, said above-described land, together with, all and sin- 
gular, the rights and appurtenances thereto or in any wise belonging, unto 
* * * his heirs and assigns, forever." Held, that this deed was not a 
quitclaim, but a conveyance of the land, and was sufficient to protect an 
innocent purchaser for value. Garrett v. Christopher, 12 S. W. 67, 74 Tex. 
453, followed. 

Appeal from the Circuit Court of the United States for the * 
Northern District of Texas. 

This was a bill by W. C. Baylor against the Scottish- American 
Mortgage Company, James B. Simpson, C. H. Huffman, William 
Brewer, and J. E. Elgin, to remove a cloud from the title of cer- 
tain lands. The circuit court rendered a decree for complainant 
in respect to one-half the land, and for the defendants in respect to 
the other half. Complainant appealed. 

The land in question, known as the "George W. Wheelock League," 
lies in Taylor and Runnels counties, state of Texas, and was located 
by virtue of floated certificate No. 55. The certificate was orig- 
inally located upon certain land in Nueces county, but this location 
was shown by the evidence to be void, by reason of being in con- 
flict with an older. grant, and the certificate was therefore floated 
to the land described in the complaint, and located thereon by a 
subsequent survey and patent to the heirs of George W. Wheelock. 
The property having been community estate of Wheelock and wife, 
one-half became vested at his death in his widow, afterwards Mrs. 
Ann Walling, and the other half in his grandson and only heir, 
George W. Barton. Complainant claimed through mesne convey- 
ances, under deeds from these two parties; the first deed being from 
Ann Walling to William E. Rogers, and the second from George 
W. Barton to T. D. Collins. Both of these deeds described the 
land in Nueces county, and the Walling deed stated that it was 
located by virtue of headright certificate No. 55, belonging to 
George W. Wheelock, but the Barton deed omitted any such state- 
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ment These two deeds were filed in the land office at Austin, and 
became records of that office, but copies thereof, certified by the 
commissioner of the land office, were recorded in Taylor and Run- 
nels counties. After the above deeds were so recorded, and after 
the patent had issued granting the land in Taylor and Runnels 
counties to the heirs of George W. Wheelock, Mrs. Ann Walling 
and George W. Barton executed two other deeds, each purporting 
to convey one-half these lands to one J. P. Greenwade. The de- 
fendants derive their title through the said Greenwade, claiming 
to be bona fide purchasers without notice of complainant's superior 
title. Although the deed from George W. Barton to T. D. Collins, 
of the land in Nueces county, failed to state that the land described 
was located under the Wheelock certificate, the certified copy of 
the deed, which was recorded in Taylor and Runnels counties, had 
attached to it the following certificate from the acting commis- 
sioner of the general land office of Texas: 

I, L. B. E. Kellner, chf. elk. and act. comr. of gnl. land office for the state 
of Texas, hereby certify that the foregoing is a true and correct copy of the 
original transfer on file in this office, and that it forms a link in the chain of 
title to one-half interest in a league of land, being part of headright certificate 
No. 55, issued to E. L. R. Wheelock, admr. on the estate of George W. Wheel- 
ock, dece'd, by the board of land commissioners of Robertson county, on the 
first day of July, 1839, for one league of land; and I further certify that this 
copy Is delivered to the interested party under Act 2d June, 1873. and is to 
have the same force and effect of the original. In testimony whereof I have 
hereunto set my band, and caused to be affixed the official seal of this office, 
this ninth day of August, 1873. 

[Seal.] L. E. E. Kellner, 

Chf. Oik. and Act. Com'r. 

In the defendant's chain of title was the following deed from 
J. P. Greenwade to George W. Barton: 

The State of Texas, County of Bosque. 
Know all men by these presents, that I, J. Peter Greenwade, of said county 
and state, for and in consideration of the sum of two hundred and fifty dol- 
lars to me in hand paid by Geo. W. Barton, of said county and state, the re- 
ceipt of which is hereby fully acknowledged, have granted, bargained, sold, 
and quitclaimed, and by these presents do sell, quitclaim, and transfer, and 
deliver, to said Geo. W. Barton, all my right, title, and interest in and to the 
Geo. W. Wheelock league survey of land, located in Taylor Co., Texas, which 
was patented to the heirs of said Geo. W. Wheelock on July 28th, 1874. by Pat. 
No. 286, vol. 20, and abs. No. 423, to have and to hold, all and singular, said 
above-described tract of land, together with, all and singular, the rights and 
appurtenances thereto or in any wise belonging, unto the' said Geo. W. Barton, 
his heirs and assigns, forever. Witness my hand this 15th day of Sept, 1SS4. 

J. P. Greenwade. 

The following opinion was filed in the court below by Rector, 
District Judge: 

In this case complainant shows a clear title to the Geo. W. Wheelock league 
of land, in Taylor and Runnels county, Texas. The only questions are: (1) 
Did the Scottish-American Mortgage Company have constructive notice of com- 
plainant's title at the time it (said company) loaned the money on said land? 
and (2) was the deed from J. P. Greenwade to Geo. W. Barton, dated Septem- 
ber 15, 1884, a quitclaim deed, or a conveyance of the land such aa would pro- 
tect a bona fide innocent purchaser? 

As to the first question, it is admitted by defendants that they did have 
constructive notice that the deed from Mrs. Ann Walling to W. B. Rogers 
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conveyed one-half of tbe Geo, W. Wheelock league certificate, and to such 
half they abandon all claim. They, however, deny that they were affected 
with constructive notice of the deed from George W. Barton to J. D. Collins, 
first filed in the land office at Austin, and a certified copy thereof from the 
land office recorded in Taylor county, where said certificate was finally located 
and patented. I am of the opinion that article 2253, Rev. St Tex., did not 
authorize the recording of the certificate of the commissioner of the land office, 
which is relied on in this case to give notice to subsequent purchasers that the 
conveyance from Barton to Collins really included one-half of certificate No. 
55, by virtue of which the land in controversy was located in Taylor and Uun- 
nels counties. 

The second question turns on whether tbe deed from J. P. Green wade to 
George W. Barton, dated the 15th of September, 1884, is a quitclaim deed, 
or a conveyance of the land. Following the case of Garrett v. Christopher, 
.74 Tex. 453, 12 S. W. 67, we hold that said deed was not a quitclaim, but a 
conveyance of the land, and that it protected the defendants, as innocent pur- 
chasers for value. We find for complainant one-half the land, and that he 
recover all costs of defendants, and that defendants recover the other half of 
the land. 

Eugene Williams, for appellant. 
A. T. Watts, for appellees. 

Before PARDEE and McCOEMIOK, Circuit Judges, and TOUL- 
MIN, District Judge. 

PER CURIAM. The record showing no reversible error, the de- 
cree appealed from is affirmed. 



LAREDO IMP. CO. et aL v. STEVENSON. 

(Circuit Court of Appeals, Eighth Circuit March 4, 1805/ 

No. 402. 

L Corporations— Power to Increase Stock— Texas Statute. 

A statute of Texas, passed in 1871, provided that any corporation might 
increase its capital stock, to any amount not exceeding double the amount 
of its authorized capital, by a vote of the stockholders. In 1874 amend- 
ments were incorporated with the act providing that any private corpora- 
tion might amend or change its charter by tiling such amendments or 
changes, authenticated as an original charter, and also providing that no 
amendments or changes violative of the constitution or laws of the state, 
or of any of the provisions of the act, should be of any force or effect 
HcUl, following the decision of the supreme court of Texas (Kampinann 
v. Tarver, 29 S. W. 768), that the limitation upon the power of corpora- 
tions to Increase their stock, imposed by the original act, was not removed 
by the amendments, and that corporations formed under the amended 
act have no power, by changing their articles of incorporation, to increase 
their capital beyond double its original amount 

2. Same— Estoppel. 

Where a corporation is absolutely without power to issue stock, or to in- 
crease its stock above a certain limit, no act or consent of a stockholder 
who receives stock issued without authority can estop him to deny its 
validity, or his liability to pay for it 

•* Same— Degree upon Service OureiDE Jurisdiction. 

A Texas corporation increased its stock beyond the limit permitted by 
law. A receiver of the corporation was appointed, and an order was 
served, outside the state, on a subscriber to the stock, to show cause why 
the receiver should not be directed to sue for unpaid subscriptions. A 
decree was entered directing such suits to be brought, but coutainlng a 
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proviso that nothing therein contained should be construed as estopping 
any person from denying his liability as a stockholder. Hdd, that the sub- 
scriber was not estopped by this decree to deny his liability. 

In Error to the Circuit Court of the United States for the East- 
ern District of Missouri. 

This was an action by the Laredo Improvement Company, to the 
use of E. R. Tarver, receiver, and E. R Tarver, receiver of the Lare- 
do Improvement Company, against William H. Stevenson, to re-' 
cover the amount of unpaid subscriptions to the stock of the cor- 
poration. The circuit court directed a verdict and judgment for 
the defendant Plaintiff brings error. 

E. R. Tarver, the plaintiff In error, as receiver of the Laredo Improvement . 
Company, an Insolvent corporation, brought this action In the court below 
against William H. Stevenson, the defendant in error, to recover $40,050 for 
unpaid subscriptions to stock of the Insolvent corporation. At the close of 
the trial before a jury, the court below instructed them to return a verdict 
in favor of the defendant, and it is to reverse the judgment rendered upon 
this verdict that this writ of error was sued out. The facts disclosed at the 
trial were these: On August 15, 1888, certain persons became Incorporated 
under the general laws of the state of Texas as the Laredo Improvement 
Company, with a capital stock of $100,000. On March 26, 1889, the Laredo 
Improvement Company amended its articles of incorporation, and, by such 
amendments, ostensibly increased Its capital stock to $1,200,000. After more 
than $600,000 of this stock, at its par value, had been subscribed and issued, 
the defendant Stevenson subscribed for $44,500 of said stock, at its par value. 
The defendant was elected a director of the company August 24, 1889, and 
on May 20, 1890, he voted the shares of stock for which he* subscribed. The 
action was brought to recover the unpaid subscriptions for this stock. The 
corporation became Insolvent January 1, 1891; and in proceedings in the 
district court of Webb county, Tex., prosecuted by a creditor of the corpora- 
tion, a receiver was duly appointed, and upon proper notice an order or decree 
was made adjudging that all the unpaid subscriptions were required to pay 
the debts of the corporation, and directing the receiver to collect them of the 
stockholders by suit or otherwise. In the proceedings in the district court 
of Webb county an order to show cause why the amount of his liability as a 
stockholder should not be fixed, and why the receiver of the corporation 
should not be directed to institute suit thereon, was issued, and was person- 
ally served upon the defendant at the city of St. Louis, in the state of Mis- 
souri, before the order was made adjudging the amount of liability upon this 
stock, and directing suit to be brought for the enforcement of this liability. 

In 1871 the legislature of the state of Texas passed a general act relating 
to private corporations, which contained the following provision, which is 
now article 576, c. 3, tit. 20, 1 Sayles' Civ. St.: "Any corporation may increase 
its capital stock to any amount not exceeding double the amount of its au- 
thorized capital, by a vote of the stockholders, in conformity with the by- 
laws thereof." Laws Tex. 1871, p. 66. In 1874 the legislature of Texas re- 
enacted this act, with some amendments. The following provisions of ar- 
ticles 571 and 573 of the Revised Statutes of Texas were incorporated as 
amendments to section 10 of the original act: "Art. 571. Any private corpora- 
tion heretofore organized or incorporated, or which may hereafter be organ- 
ized or Incorporated, for any of the purposes mentioned in this chapter, may 
amend or change its charter or act of Incorporation by filing, authenticated 
in the manner required by this chapter as to an original charter of incorpora- 
tion, such amendments or changes with the secretary of state." "Art. 573. 
No amendments or changes violative of the constitution or laws of this state 
or any of the provisions of this title shall be of any force or effect." Laws 
Tex. 1874, p. 122; Sayles' Civ. St tit. 20, c. 2. 

The court below instructed the jury that the stock alleged to be owned by 
the defendant was issued by the corporation without authority to issue it 
under the laws of the state of Texas, and that for that reason there could be 
no recovery in the action. 
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Edward C. Kehr (Eugene C. Tittman and George E. Mann, on 
the brief), for plaintiff in error. 

Lyne S. Metcalfe, Jr., and Chester H. Krum, for defendant in 
error. 

Before CALDWELL and SANBORN, Circnit Judges. 

SANBORN, Circuit Judge, after stating the facts as above, de- 
livered the opinion of the court. 

Counsel for plaintiff in error argue that the ruling of the court 
below was erroneous on three grounds, viz.: (1) Because the 
limitation of their power to increase their capital stock imposed 
upon corporations by article 576, supra, was removed by the pro- 
visions of article 573, supra, which allows corporations to amend 
their articles without restriction; (2) because the defendant is 
estopped by voting his stock, and by the representations of the 
officers of the company that the capital had been increased to 
11,200,000, from now asserting, against creditors of the corporation, 
that his stock was not legally issued; and (3) because his owner- 
ship of the stock, and liability thereon, were adjudicated by the 
district court of Webb county, Tex., after the service of the order 
to show cause upon him in Missouri, and he is bound by that judg- 
ment. 

Corporations created under statutory authority are the mere 
creatures of the statute. Their powers are measured by the stat- 
ute under which they have their existence. Beyond the limits of 
the powers there granted, and those fairly incidental thereto, they 
can neither act nor agree to act Corporations thus created have 
no implied power to change the amount of capital prescribed in 
their charters, and all attempts to do so, not expressly authorized 
by the statutes under which they exist, are void. Scovill v. Thayer, 
105 U. S. 143, 148; Mechanics' Bank v. New York & N. H. R. Co., 
13 N. Y. 599; Railroad Co. v. Schuyler, 34 N. Y. 30; Railway Co. 
v. Allerton, 18 Wall. 233; Stace and Worth's Case, 4 Ch. App. 682, 
note; Omaha Bridge Cases, 10 U. S. App. 98, 174, 2 C. O. A. 174, 51 
Fed. 309. 

This brings us to the consideration of the question whether or 
not the limitation of the power to increase their stock imposed 
upon corporations by article 576 was removed by the provisions 
of article 573, which allows them to amend their articles generally. 
We are, however, spared the examination of this question. Its 
determination rests entirely upon the construction of the statutes 
of Texas, and since the trial of this case the supreme court of that 
state has decided it. In Kampmahn v. Tarver (Tex. Sup.) 29 S. W. 
768, — a case involving the validity of the increase of capital stock 
made by this very corporation, — the supreme court of Texas held, 
in an opinion delivered February 7, 1895, that the limitation im- 
posed by article 576 was still in force, that no corporation created 
under the amended act of 1874 could lawfully increase its capital 
stock beyond double its original amount, and that all stock issued 
in excess of that limit was void. This decision concludes the dis- 
cussion of this question. The national courts uniformly follow 
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the construction of the constitution and statutes of a state given 
by its highest judicial tribunal, in all cases that involve no ques- 
tion of general or commercial law, and no question of right under 
the constitution and laws of the nation. Dempsey v. Township of 
Oswego, 4 U. S. App. 416, 435, 2 0. a A. 110, 51 Fed. 97; Eugan v. 
Sabin, 10 U. S. App. 519, 3C.C.A, 578, 53 Fed. 415, 420; Travelers' 
Ins. Co. v. Township of Oswego, 7 C. C. A. 669, 674, 59 Fed. 58; 
Madden v. Lancaster Co., 12 C. C. A. 566, 65 Fed. 188, 192; Clai- 
borne Co. v. Brooks, 111 U. S. 400, 410, 4 Sup. Ct 489; Bolles v. 
Brimfield, 120 U. S. 759, 763, 7 Sup. Ct. 736; Detroit v. Osborne, 
135 U. S. 492, 499, 10 Sup. Ct 10 L2. Some of the reasons for this 
rule are stated in Madden v. Lancaster Co., 12 C. C. A. 566, 65 Fed. 
193, and it is unnecessary to repeat them here. Our conclusion is 
that this corporation had no power to increase its capital stock 
to more than double its original amount, and that all stock issued 
in excess of that amount, including that issued to the defendant 
Stevenson, was absolutely void. 

Is the defendant estopped by the fact that he once voted his 
stock, and that the officers of the corporation represented that its 
capital had been increased to f 1,200,000, from asserting, against 
the creditors of the corporation, that the stock issued to him was 
void? This question must be answered in the negative. Where 
a corporation has power to issue stock or to increase its capital 
stock, and this power is defectively or informally exercised, the 
acts and acquiescence of the stockholder may estop him from de- 
nying the validity of the stock or his liability therefor. Upton v. 
Tribilcock, 91 U. S. 45;^ Chubb v. Upton, 95 U. S. 665; Pullman v. 
Upton, 96 U. Sw 328; Handley v. Stutz, 139 U. S. 417, 425, 11 Sup. 
Ct. 530; Veeder v. Mudgett, 95 N. Y. 295, 310. But where the cor- 
poration is absolutely without power to issue the stock, or to in- 
crease the capital stock above a certain limit, no act or consent 
of the stockholder who receives stotk issued without authority 
can estop him from denying the validity of the stock, or his lia- 
bility therefor. The holder of such stock is under no obligation 
to pay for it, because he has received no consideration for such 
an obligation. The stock issued to him is absolutely void. He is 
no.t estopped to deny its validity, as against a creditor of the cor- 
poration, for the foundation of estoppel is deceit, and the creditor 
cannot be deceived as to the power of a corporation to issue such 
stock. He is bound to examine and know the law which limits the 
powers of the corporation with which he deals, and, whether he 
examines it or not, he is charged by the law with the knowledge of 
it. Scovill v. Thayer, 105 U. S. 143, 149; American Tube Works 
v. Boston Mach. Co., 139 Mass. 5, 29 N. E. 63; Reed v. Machine Co., 
141 Mass. 454, 5 N. E. 852; Lathrop v. Kneeland, 46 Barb. 432; 
Merrill v. Gamble, 46 Iowa, 015; Merrill v. Reaver, 50 Iowa, 404; 
Clark v. Turner, 73 Ga. 1; Lincoln v. Express Co. (La.) 12 South. 937. 

Nor is the defendant estopped to deny his liability to pay for this 
void stock because, in proceedings against the insolvent corpora- 
tion in the district court of Webb county, Tex., that court adjudged 
that it was necessary to collect all the unpaid subscriptions to this 



Digitized by 



Google 



DDEBER WATCH-CASE MAKUF'G CO. V. £. HOWARD WATCH * CLOCK CO. 637 

stock, in order to pay the debts of the corporation, and directed the 
receiver to proceed, by suit or otherwise, to accomplish this end, 
after an order to show cause why such a judgment should not be 
rendered had been served on the defendant in Missouri. There are 
two sufficient reasons why no such estoppel arises in this case. 
One is that no process, summons, or notice was served on the de- 
fendant in the state of Texas, and his personal liability could not 
be established without such service. In Pennoyer v. Neff, 95 U. S. 
714, 727, Mr. Justice Field, speaking of a defendant, declared, as 
the opinion of the supreme court, that "process sent to him out of 
the state, and process published within it, are equally unavailing 
in proceedings to establish his personal liability." The other 
reason is that the district court of Webb county expressly ad- 
judged, in the decree it rendered, that this defendant should not 
be so estopped. That decree contains the following provision: 
"Nothing herein shall be construed as stopping any person named 
herein from denying liability as a stockholder/* The judgment 
below must be affirmed, with costs, and it is so ordered. 



DUEBER WATCH-CASB MANUF'G CO. v. B. HOWARD WATCH & 

CLOCK CO. et ol. 

(Circuit Court of Appeals, Second Circuit. March 5, 1805.) 

1. Monopolies and Combinations in Restraint op Trade— Anti-Thust Law 
OF 1892. 

An action was brought in the United States circuit court for the Southern 
district of New York by a manufacturing company against numerous 
competitors, in various states, alleging the formation of a combination, and 
an attempt to create a monopoly, "in violation of the statutes of this 
state and the United States," whereby plaintiff's business was injured. 
The formation of the combination was laid on and prior to November 10, 
1887, but it was alleged that after the passage of the act of congress of 
July 2, 1890, defendants ratified, renewed, and confirmed their previous 
contracts, combinations, etc. Judgment was demanded for treble damages 
"under and by virtue of the statute." Plaintiff was not a resident of the 
district where the action was brought, and the case was heard upon the 
demurrer of a defendant who was also a nonresident, but was "found" 
within the district; thus making a case in which jurisdiction is expressly 
conferred by section 7 of the said act of July 2, 1890. The demurrer, was 
sustained, and in all the assignments of error it was contended that the 
facts charged in the complaint made out a case under that act Held, that 
the action must be deemed to be founded upon the said act of July 2, 181)0. 

& Same. 

In an action brought by a manufacturer of watch cases against numer- 
ous other manufacturers thereof, residing in various states, to recover 
treble damages under the act of congress of July 2, 1890 (20 Stat. 2()9), 
prohibiting unlawful restraints and monopolies of interstate commerce, 
the complaint alleged that the plaintiff operated an extensive factory, first 
in Kentucky and afterwards in Ohio; that previous to November 10, 1887. 
it sold all its goods to a great number of dealers "throughout the United 
States and Canada"; that prior to that date defendants had agreed with 
each other to maintain arbitrary and fixed prices for their watch cases; 
that, for the purpose of compelling plaintiff to join with them therein, de- 
fendants on said date mutually agreed that they would not thereafter sell 
any goods to persons who bought or sold goods manufactured by plain- 
tiff; that they caused notice thereof to be served upon the many dealers 
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in such goods throughout the United States and Canada, who had 
formerly dealt in plaintiff's goods, whereupon many of such dealers with- 
drew their patronage from plaintiff; that after the passage of the act of 
July 2, 1890, defendants ratified, renewed, and confirmed their previous 
agreements, and served notice of such ratification upon all said dealers in 
plaintiff's goods, whereby said dealers were compelled to refuse to pur- 
chase plaintiff's watch cases. Held, that the complaint failed to state a 
cause of action under the statute; Lacombe, Circuit Judge, holding that 
no monopolizing or combination to monopolize interstate commerce, con- 
trary to the second section of the act, was shown, for the reason that the 
allegations did not preclude the inference that each defendant may have 
sold his entire product in the state where it was manufactured; and that 
the contracts did not produce an unlawful restraint of trade, under the 
first section, because the combination and agreement to fix arbitrary prices 
did not appear to include all manufacturers of watch cases, but was only 
a partial restraint in respect to an article not of prime necessity, and there- 
fore came within the Recognized limits of lawful contracts; and that the 
further agreement not to sell to customers of plaintiff was a lawful means 
of enlarging and protecting the business of the defendants. Shlpman, 
* Circuit Judge, concurring on the more technical ground that the acts of 
the defendants, whether viewed as an attempt to create a monopoly or as 
a contract in restraint of trade, were not shown to concern interstate com- 
merce, because there were no allegations showing the residence of any 
dealers who withdrew their patronage from complainant, and it therefore 
did not directly appear that any of them resided outside of the state 
where plaintiff's goods were manufactured. Wallace, Circuit Judge, dis- 
senting on the ground that the allegations were sufficient to show that the 
attempts to monopolize and restrain did operate upon interstate commerce; 
and that, while the contracts might not be unlawful in themselves, yet the 
purpose for which they were alleged to be made, namely, to compel plain- 
tiff to join in the agreement for fixing arbitrary prices, and to injure and 
destroy its business if it refused to do so, was oppressive and unjust, and 
rendered the acts of defendants unlawful under both sections of the 
statute. 

This was an action by the Dueber Watch-Case Manufacturing 
Company against the E. Howard Watch & Clock Company and 
numerous other individuals and corporations, to recover damages 
alleged to have been caused to plaintiff's business by the alleged 
unlawful acts and combinations of defendants. The case was first 
heard in the circuit court upon the demurrer of the E. Howard 
Watch & Clock Company to the first amended complaint, and the 
demurrer was sustained, the opinion of the circuit court therein 
being reported in 55 Fed. 851. A demurrer was afterwards sus- 
tained to the second amended complaint, but no opinion was writ- 
ten, and plaintiff now brings error to review this latter judgment 

Robert Sewell, for plaintiff in error. 

Edward B. Hill and Elihu Root, for defendants in error. 

Before WALLACE, LACOMBE, and SHIPMAN, Circuit Judges. 

LACOMBE, Circuit Judge. The complainant corporation is a 
citizen of Ohio, the demurring defendant corporation a citizen of 
Massachusetts, engaged in the business of manufacturing and sell- 
ing watch movements, and having a place of business in the city 
of New York, state of New York. Of the nineteen other defend- 
ants, ten are individuals whose citizenship is not set forth in the 
complaint. It is averred that they are engaged in business, two 
of them in New York City under one firm name, two others in 
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Philadelphia and New York City under another firm name, three 
others in the city of New York under another firm name, and 
three others in Cincinnati under still another firm name. The 
nine remaining defendants are corporations, two of them citizens 
of Massachusetts, two citizens of New York, two citizens of Con- 
necticut, two citizens of Illinois, and one a citizen of Pennsylvania, 
The complainant avers that plaintiff is a corporation duly created 
and existing under the laws of Ohio, and engaged in the business 
of manufacturing gold and silver watch cases. That at the times 
mentioned in the complaint it owned and operated an extensive 
factory at Newport, Ky., and subsequently at Canton, Ohio; that 
it maintained the same at great expense, and had the capacity to 
manufacture and offer for sale in the open market 25,000 watch 
cases per month. In the third paragraph it is averred "that prior 
to November 16, 1887, plaintiff had a ready market throughout the 
United States and Canada for all the goods it could manufacture, 
and in fact sold all of said goods to a great number of dealers there- 
in throughout said territory, and thereby fully earned and realized 
to itself a substantial legitimate profit of at least f 75,000 per an- 
num." Next follow averments as to the incorporation and part- 
nership of the several defendants, who, it is stated, are respectively 
engaged in the business of manufacturing or selling watches, watch 
cases, or watch movements. In the eighteenth paragraph it is 
averred that on or about November 16, 1887, the defendants, and 
others to plaintiff unknown, at and in the city of New York, mutu- 
ally agreed together each for himself with all the others that "they 
would not thereafter sell any goods manufactured by them to any 
person, firm, association, or corporation whatsoever who thereafter ' 
should buy or sell any goods manufactured by this plaintiff." It 
is further averred that thereafter defendants caused notice of this 
agreement or compact to be given to the many dealers in watches, 
watch cases, and watch movements throughout the United States 
and Canada; and gave said notices to "many of the then and there- 
tofore purchasers and dealers in plaintiff's goods manufactured as 
aforesaid"; whereupon a large number of such purchasers and deal- 
ers withdrew their patronage, and ceased thereupon entirely to pur- 
chase and deal in any wise in plaintiff's goods. The complaint fur- 
ther alleges that after said November 16, 1887, defendants refused 
to sell their goods to purchasers-of and dealers in plaintiff's goods 
who had offered to buy defendants' goods, stating as "the reason 
for their refusal that said -dealers also bought and sold and dealt 
in plaintiff's watches, notifying such purchasers and dealers that 
if they would promise not to deal in plaintiff's goods, then, and so 
long as they kept such promise, they might purchase the goods of 
the defendants or either of them; otherwise not. In the twenty- 
third paragraph it is alleged that prior to November 16, 1887, the 
defendants had agreed among themselves, "and which said agree- 
ment has been in operation and effect between them ever since, 
that they would agree upon and agree to maintain an arbitrary 
fixed price to the public for all the goods manufactured by them, 
and in pursuance of said agreement the said defendants had* agreed 
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upon an arbitrary price, and fixed the same for all the goods man- 
ufactured by them." The agreement of November 16, 1887, is 
alleged to be "in addition to and furtherance of said prior agree- 
ment, and made and entered into for the sole purpose of compelling 
this plaintiff to join with them in said first-named agreement" All 
these acts of defendants are alleged to have been done "for the 
purpose of establishing a monopoly in the supply of watches to 
the public, contrary to the policy of the law, and in violation of 
the statutes of this state and the United States, and to cut off 
this plaintiff from any participation in such business unless it 
joined in said illegal and vicious conspiracy, and the acts of defend- 
ants thereunder, in furtherance thereof, as alleged, and to crush 
competition, and enable the defendants to maintain the prices fixed 
as they pleased by them as aforesaid for their commodities with 
regard only, to their private emolument and profit, contrary to the 
benefit of the public; the said defendants, by the said combination, 
conspiracy, and agreements and acts thereunder, maliciously in- 
tending to injure this plaintiff, and drive it out of business, and 
prevent it from selling its watch cases," etc. It is further alleged 
that "by the extended influence and power acquired by the combi- 
nation over the trade" defendants forced and prevented persons 
from dealing with the plaintiff, or purchasing its goods, under the 
threat of a refusal themselves to deal with such purchasers; that 
said threats were effectual, and did prevent a great number of 
persons who otherwise would have purchased large quantities of 
the goods of the plaintiff from purchasing the same, and did effect 
in fact against the plaintiff a complete boycott and ostracism from 
the trade, and prevented the lawful and ordinary competition of 
business which plaintiff had a right to enjoy. The concluding par- 
agraph of the complaint alleges that after the passage by congress 
of the act of July 2, 1890, "all the former purchasers and dealers 
in plaintiff's watch cases and other dealers in watch cases were, 
as plaintiff is informed and believes, ready and willing to buy large 
quantities of said plaintiff's goods, and this plaintiff would have 
regained all the business and the profits thereof whereof it had 
been deprived by the acts aforesaid of defendants; but that said 
defendants, after the passage of the said act of congress, ratified, 
confirmed, renewed, and continued the contracts, agreements, and 
combinations hereinbefore alleged, and in like manner, and with 
the same intention as hereinbefore alleged, served notices of their 
ratification, confirmation, renewal, and continuance of said agree- 
ments and combinations upon all said dealers in plaintiff's watch 
cases, whereby said dealers have continued to this day, forced by 
said renewed threats of defendants, and compelled thereby, and 
not otherwise, to refuse to purchase plaintiff's watch cases, or to 
deal anywise therein, whereby the said defendants illegally and 
maliciously damaged the plaintiff in the sum of $150,000." Judg- 
ment is demanded, not for the $150,000, but, "under and by virtue 
of the statute of the United States hereinbefore referred to, for 
three times the amount of damages so sustained by it in the prem- 
ises, to wit, for the sum of $ 450,000." 
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The federal statute of July 2, 1890 (26 Stat 209), declared upon 
in the complaint is entitled "An act to protect trade and commerce 
against unlawful restraints and monopolies." The relevant parts 
of this statute are as follows: 

"Section 1. Every contract, combination In form of trust or otherwise, or 
conspiracy, in restraint of trade or commerce among the several states, or 
with foreign nations is hereby declared to be illegal." [Then follow provisions 
declaring the act a misdemeanor, and providing for punishment] 

"Sec. 2. Eyery person who shall monopolize or attempt to monopolize, or 
combine or conspire with any other person or persons to monopolize any part 
of the trade or commerce among the several states or with foreign nations 
shall be guilty of a misdemeanor." [Then follow provisions as to punishment 
therefor.] 

"Sec. 7. Any person who shall be injured in his business by any other 
person or corporation by reason of anything forbidden or declared un- 
lawful In this act may sue therefor in any circuit court of the United States 
in the district In which the defendant resides or is found, without respect to 
the amount in controversy, and shall recover three fold the damages by him 
sustained and the costs of suit, including a reasonable attorney's fee." 

This action is manifestly one under the act of July 2, 1890. It 
is brought in a district where neither the plaintiff nor the demur- 
ring defendant resides, but where the demurring defendant is found. 
In the face of a complaint so framed as to present a cause of action 
under the statute, a defendant, if "found" here, could not object to 
the jurisdiction. It is expressly given by the seventh section. It 
would be manifestly unfair to permit a plaintiff to bring a defend- 
ant into this court on a complaint declaring upon the statute, and 
thereafter, when such defendant has failed to question its jurisdic- 
tion under the statute, and has appeared generally in the case, to 
transform the cause of action into one at common law, and insist 
that defendant has waived any objection to the jurisdiction. More- 
over, although the complaint contains allegations as to combina- 
tions and threats long prior to the passage of the act of 1890, the 
averment of pecuniary damage to the plaintiff, which is specified 
in the twenty-seventh or concluding paragraph, is averred to have 
been sustained in consequence of the "renewed threats" of defend- 
ants (that is, those renewed after the passage of the act), which 
compelled dealers to refuse to purchase plaintiff's watch cases or 
to deal in any wise therein. Moreover, judgment is demanded, not 
for plaintiff's actual damages, but for treble damages, "under and 
by virtue of the statute." The counsel for plaintiff in error as- 
serts in his filed brief that "the action is founded solely upon the 
act of congress passed July 2, 1890, the [seventh] section whereof 
expressly provides that the circuit court of the United States shall 
have exclusive jurisdiction of such action." There are 23 separate 
assignments of error, in each and all of which it is contended that 
the facts charged in the complaint make out a case under the act 
of 1890. Therefore, unless the complaint sets forth a cause of 
action under the act of 1890, the demurrer should be sustained. 

The only acts of defendants as to which plaintiff can in this ac- 
tion contend that they are "forbidden or declared to be unlawful 
by this act" are those done after its passage. They are set forth 
in the twenty-seventh paragraph, and are as follows: (1) Defend- 
v.66f.no.o — 41 
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ants "ratified, confirmed, renewed, and continued" an agreement 
between themselves, that they would agree upon and agree to main- 
tain an arbitrary fixed price to the public for all the goods manu- 
factured by them. (2) They "ratified, confirmed, renewed, and con- 
tinued" an arbitrary price, and fixed the same for all goods manu- 
factured by them. (3) They "ratified, confirmed, renewed, and con- 
tinued" an agreement that they would not thereafter sell any goods 
manufactured by them to any person, firm, association, or corpora- 
tion whatsoever who thereafter should buy or sell any goods man- 
ufactured by the plaintiff. (4) They served notices of such ratifi- 
cation, confirmation, renewal, and continuance of these three agree- 
ments upon all those persons who were former dealers in plaintiffs 
watch cases. The remaining averments of the twenty-seventh par- 
agraph refer not to defendants' acts, but to the consequences of 
those acts; the principal consequence being that the former pur- 
chasers and dealers in plaintiff's watch cases and other dealers in 
watch cases were compelled to refuse to purchase plaintiff's goods. 

The question to be decided is whether these acts are within 
either the prohibition of the first section of the statute of 1890 as a 
contract or combination in "restraint of trade," or within the prohi- 
bition of the second section as a "monopolizing" or as an "attempt 
to monopolize." Whatever differences of opinion there may be as 
to the meaning of these words when used in this statute, there is 
and can be no dispute as to one qualification expressed in the act, 
— the trade ot commerce restrained or monopolized or attempted 
to be monopolized must be interstate or international. The stat- 
ute expressly so says, and, whatever its phraseology, it must be 
so construed if it is to stand, since it is only such trade and com- 
merce that congress has authority to regulate. No monopolizing 
or attempt or combination or conspiracy to monopolize any part 
of such trade or commerce is set forth in the complaint The 
several manufacturers defendant are charged with an attempt to 
secure to each of them a sale of his or its own products to the 
exclusion of those of the plaintiff, but there is nothing to show 
that each defendant does not sell his or its entire product in the 
very state where it is manufactured. The sale within a st&te of 
articles manufactured in the same state is no part of interstate 
trade or commerce. U. S. v. E. C. Knight Co. (Jan. 21, 1895) 15 
Sup. Ct. 249. The circumstance that, after manufactured prod- 
ucts are thus sold within the state, they may be again sold for 
introduction into another state, and thus become a subject of inter- 
state commerce, does not change the situation, for it is only when 
a commodity has begun to move as an article of trade from one 
state to another that commerce in that commodity between states 
has commenced. Coe v. Errol, 116 U. S. 517, 6 Slip. Ct 475. The 
complaint, therefore, fails to charge an offense against section 2 
of the act of 1890. 

The complaint alleges that the acts of defendants subsequent 
to July 2, 1890, have forced and compelled persons who theretofore 
dealt in plaintiff's goods to refuse to purchase the same, and 
avers that prior to November 16, 1887, plaintiff sold its goods to a 
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great number of dealers throughout the United States and Canada, 
plaintiff manufacturing such goods first in Kentucky, and after- 
awards in Ohio. And plaintiff's counsel contends that this suffi- 
ciently charges such a restraint of interstate and international 
K-~ trade as is obnoxious to the first section of the statute. The 

phrase used in the act of 1890, viz. "restraint of trade," is no new 
one. It had theretofore been used by courts applying the doctrines 
of the common law in determining' the validity of contracts. It 
is to be presumed that the lawmakers, when they chose this 
r *• phrase, intended that it should have, when used in the statute, no 

^ other or different meaning from that which had always been given 

to it in judicial decisions and in the common understanding. The 
title indicates that the phrase is so used, for the act is described 
as one "to protect trade and commerce against unlawful restraints 
and monopolies"; and, though the title to an act cannot control its 
words, it may furnish some aid in showing what was in the mind 
of the legislator. U. S. v. Palmer, 3 Wheat 610. The "restraint 
of trade" which is obnoxious to the provisions of the first section 
must be of such kind as was, before the passage of the act, recog- 
nized as unlawful. In re Greene, 52 Fed. 104; TJ. S. v. Trans-Mis- 
r'' souri Freight Ass'n, 58 Fed. 58, 7 0. 0. A. 15. It may be assumed 

" that the total amount of any given commodity which will be pur- 

r v chased by a community is limited, and when several sellers of such 

:- commodity enter into a combination in the form of a partnership, 

> and by ingenious advertising, or by the devices of business com- 

■'- petition, or by the offer of favorable terms to buyers, enlarge their 

r* own trade in such commodity, they restrain to some extent the 

>" trade of one or more of their competitors therein. But no one, 

not even the plaintiff in error, contends that the statute forbids 
any such acts, although, if the words be taken with absolute literal- 
ness, the phrase "restraint of trade" is broad enough to cover them. 
A most elaborate discussion of the meaning of this phrase "restraint 
of trade," with a careful review of all the leading authorities bear- 
ing upon the question, is found in the opinion of the United States 
circuit court of appeals for the Eighth circuit in U. S. v. Trans-Mis- 
souri Freight Ass'n, 58 Fed. 58, 7 C. C. A. 15. The conclusion reached 
by that court — and on that branch of the case there was no dis- 
sent — is that where it is a question as to private parties engaged in 
private pursuits, and not dealing in staple commodities of prime 
necessity, "it is not the existence of the restriction of competition, 
\ but the reasonableness of that restriction, that is the test of the 

j validity of contracts that are claimed to be in restraint of trade/ 

j And that "contracts made for a lawful purpose, which were not 

unreasonably injurious to the public welfare, and which imposed 
no heavier restraint upon the trade than the interest of the favored 
party required, had been uniformly sustained, notwithstanding 
their tendency to some extent to check competition." A like state 
inent of the law is found in Navigation Co. v. Winsor, 20 Wall. 64, 
66, where the supreme court holds that "an agreement which 
operates merely in partial restraint of trade is good, provided it 
be not unreasonable, and there be a consideration to support it. 
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In order that it may not be unreasonable, the restraint imposed 
must not be larger than is required for the necessary protection 
of the party with whom the contract is made." 

It remains only to inquire whether the contract or combination 
set out in the complaint is in restraint of interstate or inter- 
national trade in the sense in which the phrase "restraint of 
trade" is used in the act of 1890. The first alleged unlawful 
action of defendants charged upon them subsequent to the passage 
of the act is a renewal and confirmation of an agreement among 
themselves to "maintain an arbitrary fixed price to the public for 
all the goods manufactured by them," and a carrying out of such 
agreement by thus fixing and maintaining a price. The goods in 
question are not articles of prime necessity, as were the flour, 
coal, and other staple commodities referred to in many of the cases 
cited upon the argument; nor were the manufacturing defendants 
engaged in any public or quasi public business, as were the rail- 
roads or the gaslighting companies referred to in other cases. 
Each one of the defendants had an undoubted right to determine 
for himself the price at which he would sell the goods he made, 
and he certainly does not lose that right by deciding to sell them 
at the same price at which a dozen or so of his competitors sell 
the goods which they make. Collectively the defendants owe no 
duty to any one of their competitors to regulate the price they 
fix for their goods so as not to interfere with the price he fixes 
for his own. And it is difficult to see how the public is injuri- 
ously affected by any such agreement between the combining 
manufacturers. If the price so fixed is the normal and usual one 
theretofore prevailing, certainly the public cannot complain; still 
less if the price be reduced. If a combination of the capital and 
business abilities and factory appliances of many different manu- 
facturing establishments enables them to produce an equally good 
output at a reduced cost, so that they can sell such output cheaper 
than any single manufacturer could, surely the public does not 
suffer. If, on the contrary, the combining defendants fix the price 
too high, they restrain their own trade only; the public will buy 
the goods it wants, not from them, but from their competitors. 
There are no averments in the complaint to show that the defend- 
ants are all, or even substantially all, of the manufacturers of 
watch cases in the United States, or even in any single one of the 
different states wherein their manufactories are located. For 
aught that appears, they represent but a small part of the watch- 
case industry, and there is nothing to prevent the number of their 
competitors from increasing to whatever extent the public demand 
for such goods may require. This is no such case as that pre- 
sented in Arnot v. Coal Co., 68 N. Y. 538, where, as was said, "the 
region of the production of [anthracite coal] is known to be lim- 
ited." There is nothing in the complaint nor in common knowl- 
edge to show that the production of watch cases may not be 
practically unlimited. An agreement, therefore, between some 
of the makers of watch cases to sell their commodities at a uniform 
price, which they fix upon with regard only to their private emolu- 
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ment and profit, is not an agreement in general restraint of trade, 
or unreasonably injurious to the public welfare, within the author- 
ities. 

The other contract or combination which plaintiff contends to 
be unlawful is the agreement of defendants not to sell goods of their 
manufacture to any one who thereafter should buy or sell goods 
manufactured by the plaintiff. To the extent that such refusal 
to deal with those persons who dealt with plaintiff induced such 
persons to cease dealing with the plaintiff, and to buy watch cases 
from one or other of the defendants, the agreement did not operate, 
in general restraint of trade, the total amount of purchases and 
sales remaining constant, so far as the complaint shows: It did, 
no doubt, operate in partial restraint of trade, viz. to restrain some 
part of plaintiff's trade in the watch cases it manufactured. But 
it does not follow that such restraint was- unreasonable, nor heavier 
than the interest of the favored party required. An individual 
manufacturer or trader may surely buy from or sell to whom he 
pleases, and may equally refuse to buy from or to sell to any one with 
whom he thinks it will promote his business interests to refuse to 
trade. That is entirely a matter of his private concern, with which 
governmental paternalism has not as yet sought to interfere, ex- 
cept when the property he owns is "devoted to a use in which the 
public has an interest"; and such public interest in the use has as 
yet been found to exist only in staple commodities of prime neces- 
sity. Munn v. Illinois, 94 U. S. 113; Budd v. New York, 143 U. S. 
517, 12 Sup. Ct 468. It is a business device, probably as old 
as business itself, to seek to increase the number of one's customers, 
and the extent of their purchases, by treating more favorably those 
who become exclusive customers. Certainly there is nothing un- 
lawful or unfair in the statement to the trade by the maker of any 
kind of merchandise, "My goods are for sale only to those who will 
buy from me exclusively, not to others." .And the case is in nt) 
way different if a half a dozen individuals combine into a partner- 
ship, or an hundred individuals combine into a corporation, and 
adopt the Same method to enlarge their business. If this be so, — 
and no authority to which we are referred holds to the contrary, — 
it is difficult to see in what respect it is unlawful for a score of 
different manufacturers to enter into a like arrangement to push 
the sales of their own goods, or to secure some business benefit to 
themselves by increasing the number of their exclusive customers, 
when there is nothing to show that the parties so combining con- 
stitute substantially all, or even a majority, of the manufacturers 
of such goods, even in the half dozen states where their factories 
are located, and when the field for manufacture is open to all. It 
is not an unlawful business enterprise for sellers to seek to secure 
the entire trade of individual buyers, and an agreement between 
sellers, who wish to confine their dealings to such buyers only, not 
to sell to others, is not an unfair or unreasonable measure of pro- 
tection for such trade. Nor can it be claimed that such an agree- 
ment between sellers who represent but a part of the trade is in- 
jurious to the public, which has all the rest of the trade to deal 
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with. "Unless an agreement involves an absorption of the entire 
traffic, • * * it is not objectionable to the statute [of 1890]. 
Competition is not stifled by such an agreement, and other dealers 
would soon force the parties to the agreement to sell at the market 
price, or a reasonable price, at least." U. S. v. Nelson, 52 Fed. 646. 
It is difficult to see wherein the agreement complained of is in- 
jurious to the public. Certainly it is not one in general restraint 
of trade. It seems to be a reasonable business device to increase 
the trade of one set of competitors at the expense, no doubt, of 
their business rivals, who are equally free to avail of similar devices 
to secure their own trade. As such it is not obnoxious to the stat- 
ute. The agreements or contracts complained of being not un- 
lawful, the giving notice to the world of their existence is no 
offense. The judgment sustaining the demurrer should be af- 
firmed. 

SHIPMAN, Circuit Judge (concurring). I concur with Judge 
LACOMBE in the conclusion that the circuit court properly sus- 
tained the demurrer of the E. Howard Watch & Clock Company 
in the above-entitled cause. I am not now prepared to adopt, as 
a reason for that conclusion, what I understand to be Judge LA- 
COMBE'S opinion, that the agreement and conduct of the com- 
bined defendants, which are set forth in the complaint, do not 
constitute a violation of the first or second sections of the act of 
July 2, 1890. My reason for regarding the complaint as demurra- 
ble is the more technical one that the allegations in regard to the 
acts which the defendants committed, or in regard to the facts 
which are charged to have existed, do not show that the defend- 
ants restrained any interstate commerce, or monopolized any part 
of such trade or commerce. What the statute struck at was "com- 
binations, contracts, and conspiracies to monopolize trade and com- 
merce among the several states or with foreign nations" (U. S. v. 
E. C. Knight Co. [Jan. 21, 1895] 15 Sup. Ct 249), but it will not be 
contended that section 7 of the statute gives a cause of action to 
any person against another person who had merely planned to 
commit or unsuccessfully attempted to commit the prohibited acts. 
The illegal contract or attempted monopoly must have resulted in 
an injury of some sort to the plaintiff's interstate business. It 
should therefore appear directly, and not by way of inference, that 
the acts of the defendants, or their attempts to monopolize inter- 
state commerce, resulted in its restraint or monopoly, to the plain- 
tiff's injury. Hutchins v. Hutchins, 7 Hill, 104. "An action will 
not lie for the greatest conspiracy imaginable if nothing be put in 
execution, but, if the party be damaged, the action will lie. From 
whence it follows that the damage is the ground of the action." 
Savile v. Roberts, 1 Ld. Raym. 378. The important allegations in 
regard to the conduct of the combined defendants and the results 
of the acts are that the complainant owned an extensive watch- 
case manufactory in Kentucky, and subsequently in Ohio, and had 
the capacity to manufacture and offer for sale 25,000 watch cases 
per month, and that before November 16, 1887, it sold all of said 
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goods to a great number of dealers throughout the Unitea States 
and Canada. It may be admitted that this substantially alleges 
th^t the complainant engaged in interstate commerce. It is also 
alleged that the defendants agreed, on or about said day, that 
they would not thereafter sell any goods manufactured by them 
to any person who should buy or sell any goods manufactured by 
the complainant, and that the many dealers in watch cases through- 
out the United States and Canada, and that many of the complain- 
ant's existing and previous customers, were notified of this agree- 
ment; that upon receipt of such notice a large number of the then 
and theretofore purchasers of the plaintiffs watch cases withdrew 
their patronage, and ceased thereupon entirely to purchase or deal 
in any wise in plaintiff's goods; that all the acts of the defendants 
were done and performed for the purpose of establishing a monopoly 
in the supply of watches to the public, contrary to the policy of the 
law, and in violation of the statutes of the state of New York and of 
the United States. But the residence of no withdrawing customer 
is alleged. No interference with interstate commerce is shown, 
except by inferring that some of the withdrawing customers lived in 
another state than Ohio; and, if they had bought the complain- 
ant's goods, interstate transportation would have taken place. 
The general allegation that the acts done in pursuance of the com- 
pact of November 16, 1887, and before the passage of the act of 
1890, were done for the purpose of establishing a monopoly in the 
supply of watches, in violation of the statutes of New York and of 
the United States, is not an allegation that the acts restrained, or 
that the attempt actually monopolized, interstate trade or com- 
merce. 

It is next alleged that after the passage of the act of July 2, 
1800, "all the former purchasers and dealers in said plaintiffs 
watch cases and other dealers in watch cases were, as plaintiff 
is informed and verily believes, ready and willing to buy large 
quantities of said plaintiff's goods, and this plaintiff would have 
at once regained all the business and the profits whereof it had 
been deprived by the acts aforesaid of the defendants, but that 
said defendants, after the pasage of the said act of congress, rati- 
fied, confirmed, renewed, and continued the contracts, agreements, 
and combinations hereinbefore alleged, and in like manner, and 
with the same intention as hereinbefore alleged, served notices of 
their said ratification, confirmation, renewal, and continuance of 
the said agreements and combinations upon all said dealers in 
plaintiff's watch cases, whereby said dealers have continued to this 
day, forced by said renewal threats of defendants, and compelled 
thereby, and not otherwise, to refuse to purchase plaintiff's watch 
cases, or to deal in any wise* therein." The allegation is that the 
former purchasers and dealers, who were intimidated by the pre- 
vious notices, and who had stopped purchasing, continued, in con- 
sequence of the new notice, to be intimidated, and were forced by 
the renewed threats to refuse to purchase the plaintiff's watch 
cases. The names of the states in which these intimidated per- 
sons resided are not given. No new diversion of trade and no 
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new interference with interstate commerce are alleged. Admit- 
ting that the complaint sufficiently avers renewed acts of the 
defendants, there is the same absence of allegation that any cus- 
tomer, old or new, outside of the state of Ohio, refused to pur- 
chase, or that interstate commerce was interfered with. The 
complaint was, of course, not based upon the theory in the plead- 
er's mind that the statute prohibited an attempted monopoly and 
a consequent injury, whether the trade or commerce monopolized 
was domestic or interstate, but he seems to have been cautious 
in regard to averring that the attempted monopoly had affected 
interstate commerce. Where a plaintiff declares upon a statute, 
especially upon one penal in its character, imposing, as this one 
does, three times all actual damages as a punishment for offenses 
against its provisions, his complaint should contain explicit aver- 
ments, which would, if not controverted, bring his cause of action 
within the provisions of the statute. The pleader in this case 
has failed to thus aver that trade between the states or with for- 
eign countries has been restrained by action of the defendants, 
and the judgment of the circuit court sustaining the demurrer 
should, in my opinion, be affirmed. 

WALLACE, Circuit Judge. I agree with the majority of the 
court that this action must be deemed to be founded upon the act 
of congress of July 2, 1890, and that the demurrer to the com- 
plaint was well taken unless the complaint sets forth a cause of 
action given by that statute. I dissent, however, from the con- 
clusion that the complaint does not set forth such a cause of 
action. Briefly stated, the averments of the complaint are that 
prior to the time of the enactment of the statute the plaintiff was 
engaged in manufacturing and selling watches in the states of 
Ohio and Kentucky, having a market therefor throughout the 
United States, and selling its goods to a great number of dealers 
in other states; that the defendants, also manufacturers of 
watches, had agreed among themselves to maintain an arbitrary 
fixed price for all their goods; that thereafter, in order to compel 
plaintiff to join them in that compact, and prevent it from selling 
its goods unless it did so, the defendants combined in an agree- 
ment not to sell any watches made by any of them to any dealers 
who should thereafter buy of the plaintiff, and notified the dealers 
in watches throughout the United States of the agreement; that 
thereafter the defendants did refuse to sell such dealers as had 
bought of plaintiff, and thereby they prevented a great number of 
dealers from buying of plaintiff, and effected a complete boycott 
of its trade; and that, after the statute was passed, the same com- 
binations and acts were renewed and continued by the defendants, 
with the malicious purpose, and with the result, of suppressing 
plaintiff's trade. The complaint does not explicitly allege that 
this combination was entered into or these acts were done by the 
defendants for the purpose of preventing the plaintiff from selling 
to customers in other states; but from the facts alleged the con- 
clusion is irresistible that this purpose was comprehended in the 
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conspiracy of the defendants, and the law presumes that they 
contemplated the ordinary and natural consequences of their acts. 
The statute declares various acts affecting trade or commerce 
among the several states or with foreign nations criminal, some 
of them being acts which are not criminal at common law. It 
also gives a civil remedy, cognizable by the federal courts, to any 
person or corporation injured by reason of such acts. The statute 
can have no application to acts affecting purely infra-state trade, — 
the commerce only between citizens of the same state, — not only 
because its language does not permit it, but because the power 
of commercial regulation given to congress by the constitution is 
restricted to interstate commerce, foreign commerce, and com- 
merce with the Indian tribes. By one section it declares it to 
be a misdemeanor to monopolize, or attempt to monopolize, or 
combine or conspire to monopolize, any part of the trade or com- 
merce among the several states or with foreign nations; by an- 
other it declares illegal every contract, combination in the form 
of trust or otherwise, or conspiracy in restraint of such trade or 
commerce. The same punishment is affixed to each of the differ- 
ent offenses. The questions in the case are whether such a com- 
bination or conspiracy as is set forth in the complaint operates 
upon interstate trade or commerce, and whether it is in restraint 
of trade, within the meaning of that term as used by congress in 
the statute. I cannot doubt that a combination intended and 
adapted to strangle the trade between the dealer who sells his 
goods in one state and his customers in other states of the Union 
who buy tbem, — a trade which necessarily involves the transpor- 
tation of the goods from one state to another, — is intended ami 
adapted to affect interstate commerce, and is, therefore, within 
the scope of the prohibition of the statute. The power of regu- 
lation is not confined to commerce which begins with the transit 
of goods, but operates upon all commerce of which the transit is 
an ordinary incident. This is illustrated by the legislation of 
congress in regard to trade-marks. The original trade-mark stat- 
ute was held to be void because it was intended to embrace trade- 
marks used in infra-state commerce as well as in interstate com- 
merce. Trade-Mark Cases, 100 U. S. 22. Thereupon congress 
passed another statute protecting trade-marks used in commerce 
with foreign nations or with the Indian tribes. In conferring 
jurisdiction of suits to protect such trade-marks upon the federal 
courts congress declared that such courts should not take cog- 
nizance unless the trade-mark in controversy "is used on goods 
intended to be transported to a foreign country,^' thus plainly 
indicating an intention to give a remedy although the trade-mark 
has not been used upon goods actually transported or in course 
of- transportation. See Ryder v. Holt, i28 U. S. 525, 9 Sup. Ct. 145. 
It has been repeatedly said in the opinions of the supreme court 
that commerce among the states, as that term is used in the consti- 
tutional provision which vests in congress the power of regulation, 
includes the buying and selling of commodities, and the transporta- 
tion incidental thereto. County of Mobile v. Kimball, 102 U. 8. 
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691-702; Gloucester Ferry Co. v. State of Pennsylvania, 114 U. S. 
196-203 y 5 Sup. Ct. 826; Kidd v. Pearson, 128 U. S. 1-20, 9 Sup. Ct 
6. The Knight Case does not disaffirm the proposition, but reiter- 
ates it What the Knight Case decides is that a combination to 
control the manufacture of a product within a single state is not 
in restraint of interstate commerce, notwithstanding the fact that 
such commerce may be indirectly affected by it. The court say 
that the fact that an article is manufactured for export to another 
state does not of itself make it an article of interstate commerce, 
and the intent of the manufacturer does not determine the time 
when the article or product passes from the control of the state 
and belongs to commerce. But the court also used this language: 
"Contracts to buy, sell, or exchange goods to be transported among 
the several states, the transportation and instrumentalities, and 
articles bought, sold, or exchanged, for purposes of such transit 
among the states, or put in the way of transit, may be regulated; 
but this is because they form part of interstate trade or com- 
merce." The acts charged against the defendants are intended 
and adapted to impinge upon the "contracts to buy, sell, or exchange 
goods to be transported among the several states," made and to 
be negotiated by the complainant with its customers in other states; 
and it cannot matter whether those contracts are negotiated in the 
state where the goods were produced or in the state where the 
customers of complainant reside. 

Are the acts charged. in restraint of trade? The primary purpose 
of the conspiracy set forth was doubtless to compel the plaintiff 
to join in a compact with the other defendants to maintain an arbi- 
trary price or scale of prices for their goods, or otherwise to drive 
the corporation out of business; but its legitimate and necessary 
result was to likewise deprive dealers in watches generally, carrying 
on their business in many states, of the untrammeled exercise of 
their right to buy from the plaintiff. The books are full of cases 
in which a covenant not to carry on a business or vocation has been 
declared to be in restraint of trade, although the contract was only 
to restrict the covenantor. As is said in Morris Run Coal Co. v. 
Barclay Coal Co., 68 Pa. St 173: "The illegality of contracts affect- 
ing public trade appears in the books under many forms. The 
most frequent is that of contracts between individuals to restrain 
one of them from performing a business or employment" So con- 
spiracies aimed at the trade or occupation of a single person have 
not only been declared civilly actionable, but criminal, because 
affecting the public as well as the immediate individual. In the 
early case of Rex v. Eccles, 3 Doug. 337, the indictment alleged that 
the defendants had conspired to "deprive and hinder" one "from fol- 
lowing and exercising" his trade as a hatter; and Lord Ellenbor- 
ough alluded to it as one for conspiracy "in restraint of trade, and 
so far a conspiracy to do an unlawful act affecting the public." 
Rex v. Turner, 13 East, 228, 231. Doubtless, in prohibiting con- 
tracts or combinations in restraint of trade it was the intention of 
congress to prohibit only those which were previously recognized 
at common law as belonging to that category, and not to prohibit 
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any which only effect a reasonable restraint Such contracts or 
combinations as operate only in partial restraint of trade, are made 
for a just and honest purpose, and are for the protection of the 
legitimate interests of the parties, are consistent with the public 
convenience and the general welfare. And it is undoubtedly true 
that the tendency of modern judicial opinion is to regard with more 
liberality than formerly prevailed all contracts or combinations 
which are designed to protect parties from unnecessarily injurious 
competition, even though their indirect results may be to subject 
the public to a monopoly. I do not think the combination set forth 
in the complaint can be approved upon any such considerations. 
No body of manufacturers is justified in combining to coerce a com- 
peting manufacturer to join them and sell his goods at a price to 
be fixed by them, and to destroy his business in the event of his 
refusal to do so; and it matters not that they propose to destroy 
his business by peaceful methods of influencing his customers not 
to deal with him. "Men can often do by the combination of many 
what severally no one could accomplish, and even what, when done 
by one, would be innocent." Morris Run Coal Co. v. Barclay Coal 
Co., supra. "Any one man, or any one of the several men, acting 
independent^ 7 , is powerless; but when several combine and direct 
their united energies to the accomplishment of a bad purpose, the 
combination is formidable. Its power for evil increases as its 
numbers increase." State v. Glidden, 55 Conn. 46, 8 Atl. 890. "Every 
man has the right to employ his talents, industry, and capital as 
he pleases, free from the dictation of others; and if two or more 
persons combine to coerce his choice in this behalf, it is a criminal 
conspiracy, whether the means employed are actual violence or a 
species of intimidation that works upon the mind." . State v. Stew- 
art, 59 Vt 273, 9 Atl. 559. The weight of authority supports the 
proposition that a combination is not only actionable, but is a crim- 
inal conspiracy, whenever the act to be done has the necessary, 
tendency to prejudice the public, or to oppress individuals by un- 
justly subjecting them to the power of confederates, and giving 
effect to their purposes, whether of extortion or of mischief. The 
doctrine of some of the adjudications that a conspiracy is not crim- 
inal unless its object is to compass some criminal purpose, or some 
purpose not criminal by criminal means, is not the prevailing opin- 
ion. It suffices to quote the language of Chief Justice Shaw in 
Com. v. Hunt, 4 Mete. (Mass.) Ill, 123, as follows: 

"Without attempting to review and reconcile all the cases, we are of opinion 
that, as a general description, though perhaps not a precise and accurate defi- 
nition, a conspiracy must be a combination of two or more persons by some 
concerted action to accomplish some criminal or unlawful purpose, or to ac- 
complish some purpose not in Itself criminal or unlawful by criminal or un- 
lawful means. We use the terms 'criminal or unlawful' because it is manifest 
that many acts are unlawful which are not punishable by indictment or other 
public prosecution; and yet there is no doubt, we think, that a combination 
by numbers to do them would be an unlawful conspiracy and punishable by 
indictment." 

The statute upon which this action is founded discriminates 
between combination and conspiracy, and it not only makes both 
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criminal, but it makes contracts in which there is no element of a 
conspiracy or combination also criminal if in restraint of trade. It 
is therefore quite immaterial whether the acts charged in the com- 
plaint are sufficient to constitute a criminal conspiracy at common 
law. It suffices if the combination set forth is oppressive in its 
nature, and mischievous in its effects. I do not question the right 
of the defendants to combine for their own protection against unfair 
competition, and in that behalf, their commodity not being one of 
prime necessity, to agree not to sell to those who do not buy ex- 
clusively of them, or who buy of the complainant or some other 
obnoxious competitor; but I repudiate the doctrine that they can 
combine to induce the customers of a rival manufacturer not to deal 
with him unless he will join their combination. Upon the aver- 
ments in this complaint, which are of course to be taken as true 
for the purposes of the demurrer, this case is one in which the 
defendants are acting not from motives of self-protection, but op- 
pressively, and are actively concerting to destroy the business of a 
rival by inducing other dealers not to trade with him because he 
will not sell his goods at their prices. In People v. Fisher, 14 
Wend. 1, the defendants were indicted under a statute making it 
criminal for two or more persons to conspire to commit any act 
"injurious to trade or commerce." They were journeymen shoe- 
makers, and had concerted together to fix the price of making 
coarse boots, agreeing that if a joruneyman shoemaker should make 
any such boots at a compensation below the rate established he 
should pay a penalty, and, if any master shoemaker should employ 
a journeyman who had violated their rules, that they would refuse 
to work for him, and would quit his employment. In sustaining 
the indictment, and declaring such acts criminal, the court used 
this language: 

"The man who owns an article of trade or commerce Ss not obliged to sell 
it for any particular price, nor is the mechanic obliged by law to labor for 
any particular price. He may say that he will not make coarse boots for 
less than one dollar per pair, but he has no right to say that another mechanic 
shall not make them for less. The cloth merchant may say that he will not 
sell his goods for less than so much per yard, but has no right to say that 
another merchant shall not sell for a less price. If one individual does not 
possess such a right over the conduct of another, no number of individuals 
can possess such a right. All combinations, therefore, to effect such an ob- 
ject are injurious not only to the individual particularly oppressed, but to the 
public at large. * * * The interference of the defendants was unlawful. 
Its tendency is not only to individual oppression, but to public Inconvenience 
and embarrassment" 

This language exactly fits the present case. For these reasons I 
think the complaint states a good cause of action, and the judgment 
sustaining the demurrer should be reversed. 
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ANHEUSER-BUSCH BREWING ASS'N v. BOND. 

(Circuit Court of Appeals, Eighth Circuit February 20, 1895.) 

No, 491. 
1. Demurrer— ADMrss i ON8. 

A demurrer to an answer admits the facts well pleaded therein, but only 
for the purposes of the demurrer; and, when it is overruled, the facts 
must be proved as though there had been no demurrer. 
& Contracts— Validity— Retroactive Laws. 

The validity of a contract to pay for beer bought to be resold in the 
Indian Territory is not affected by the fact that the introduction and sale 
of beer in the Indian Territory was thereafter made an offense by Act 
July 23, 1892, amending Rev. St § 2139. 
8. Same— Indian Laws— Conflict op Laws. 

The validity of a contract between citizens of the United States, valid 
by the laws of the United States and of the state where made, is not af- 
fected by the customs or laws of the Indians in whose territory it was to 
be carried out 

Appeal from the United States .Court in the Indian Territory. 

Suit by the Anheuser-Busch Brewing Association against R. I. 
Bond to foreclose a mortgage. Decree for defendant. Plaintiff 
appeals. 

N. B. Maxey (H. L. Haynes and Ot. B. Denison were with him on 
the brief), for appellant 
John W. McLoud, for appellee. 

Before CALDWELL, SANBORN, and THAYEB, Circuit Judges. 

CALDWELL, Circuit Judge. The Anheuser-Busch Brewing Asso- 
ciation, appellant, filed its bill in equity in the United States court 
in the Indian Territory against R. I. Bond, the appellee, to foreclose 
a mortgage executed on the 17th day of June, 1892, on four store- 
houses and fixtures and three stocks of drugs situated in the In- 
dian Territory. John Ellis & Co., a firm composed of J. M. Bond 
and John Ellis, were indebted to the Anheuser-Busch Brewing 
Association in the sum of $10,000, for the payment of which the 
appellee had become surety for Ellis & Co. The mortgage was 
conditioned to secure the payment of this debt 12 months from 
the date thereof. By a provision in the mortgage, the mortgagor 
had the right to retain the possession of thjp mortgaged property, 
and conduct the drug business in each of the drug stores, and 
agreed to keep the stock of drugs in each up to their amount and 
value at the date of the execution of the mortgage. The bill al- 
leges and the answer admits that, by an arrangement between the 
parties, the appellee's liability on account of the mortgage debt 
was* reduced to $ 1,479.65, for which sum the appellee executed his 
note to the appellant. The answer sets up two defenses: First, 
that the plaintiff, for a sufficient consideration, released John El- 
lis from liability to pay the mortgage debt; and, second, that the 
consideration for the mortgage debt was beer, purchased from the 
Anheuser-Busch Brewing Association by Ellis & Co., for sale by 
them in the Choctaw Nation, in the Indian Territory, and that the 
Anheuser-Busch Brewing Association had notice of this fact; 
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that it was contrary to the policy of the law of the United States 
and the laws of the Choctaw Nation to sell beer in the Indian Ter- 
ritory; and that the mortgage was therefore given for an illegal 
consideration, and void. The defendant filed a demurrer to the 
complaint, which was afterwards withdrawn, and the plaintiff 
filed a demurrer to the answer, which was overruled; and after- 
wards, the case coming on to be heard, the court decreed as fol- 
lows: 

"And now, on this 26th day of February, 1894, the demurrer of the plaintiff 
to auswer of the defendant having been heretofore overruled, and the plaintiff 
having refused to amend its complaint, and this matter coming on to be 
heard, upon motion of the defendant for judgment In his favor upon the 
pleadings and rulings of the court, said motion is sustained, and judgment is 
rendered for the defendant/' 

The hearing was had on bill and answer. The answer did not 
deny the material allegations of the bill, which stated a good 
cause of action, and was sufficient to entitle the plaintiff to a de- 
cree. The burden of proving the affirmative defenses set up in the 
answer was on the defendant, but no evidence was introduced to 
support them. The contention of the counsel for appellee that, 
by demurring to the answer, the plaintiff thereby admitted the 
facts set up therein, for all purposes and at every stage of the 
cause, is not tenable. For the purpose of testing the legal suffi- 
ciency of an answer in bar, a demurrer admits every fact which is 
well pleaded; but, when the demurrer is overruled, this admis- 
sion has served its purpose, and the facts set up in the answer, 
unless otherwise admitted, must be proved precisely as if no de- 
murrer had been filed. Under the Code in force in the Indian 
Territory, no replication is required to new matter in an answer 
which does not set up a counterclaim or set-off. Mansf. Dig. § 
5043. 

The ground chiefly relied on in this court to support the decree 
below, and the ground upon which it was stated at the bar that 
the lower court proceeded in rendering a decree for the defend- 
ant, is that the sale of beer in the Indian Territory was contrary 
to public policy and the laws regulating intercourse with the In- 
dian tribes. This transaction took place while section 2139 of the 
Revised Statutes of the United States was in force. In the case 
of Sarlls v. U. S., 152 U. S. 570, 14 Sup. Ct 720, the supreme court 
held that this section did not include lager beer, and that it was 
not an offense against the laws of the United States to introduce 
same in the Indian Territory. Subsequent to the sale of the beer 
which it is alleged constituted the consideration for the mortgage 
in suit, congress amended section 2139 by an act approved July 
23, 1892 (chapter 234, 27 Stat. 200), so as to make it include ale 
and beer, but this amendment cannot operate retroactively on the 
contract in suit. It is clear that at the date of this transaction 
it was lawful under the laws of the United States to introduce 
and sell beer in the Indian Territory. The decision of the su- 
preme court ie conclusive on this question. The validity of con- 
tracts between citizens of the United States, which are binding 



Digitized by 



Google 



WILLIAMSON V. KROHN. 665 

and valid under the laws of the United States and of the states 
where made, is not affected by the customs or the laws of the In- 
dian tribes or nations, and we need not therefore inquire what 
those laws or customs are. 

The provision in the mortgage to the effect that the mortgagor 
should retain the possession of the drugs, and "conduct the drug 
business," does not invalidate the instrument as between the par- 
ties. Conceding that the provision renders the mortgage void as 
against the other creditors of the mortgagor, the mortgagor him- 
self will not be heard to complain of such a provision or reap any 
advantage from it. Lund v. Fletcher, 39 Ark. 325; Martin v. Og- 
den, 41 Ark. 186. 

The decree of the United States court in the Indian Territory 
is reversed, and the cause remanded for further proceedings not 
inconsistent with this opinion. 



WILLIAMSON et al. v. KROHN. 

(Circuit Court of Appeals, Sixth Circuit February 25, 1895.) 

No. 227. 

1. Trusts— -Fraud— Trustee Dealing for His Own Advantage. 

N. and three associates, who held all the issued stock of the O. Bridge 
Co., amounting to $1,500,000, the same having been subscribed but 
not paid for, made an agreement with one K., in consideration of the 
cancellation of a contract for the construction of the bridge, in which 
K. was interested, by which they agreed to assign to him an 8 per 
cent interest in the bridge company. Subsequently, N. and W., two 
of the associates, were authorized by the corporation to use its bonds, 
and by the stockholders to use their stock, In making a contract for 
the construction of the bridge. They made a contract with the K. Co. 
to construct the bridge for $1,000,000 of the bonds of the bridge com- 
pany and the $1,500,000 of stock, which was to be deemed paid up by 
the execution of the K. Co.'s contract, it being stipulated that $200,000 
of the stock should be returned to N. and W. for their services in 
organizing the bridge company. Simultaneously, they made another con- 
tract with the K. Co., by which they agreed to procure certain land, 
needed for approaches'to the bridge, for $300,000 and $600,000 of the 
stock of the bridge company, the K. Co. agreeing to furnish them $300,000 
in cash and deliver to them the $600,000 stock. The $300,000 was expected 
by N. and W. to be sufficient to secure the land, and they, in fact, did aft- 
erwards secure it for $250,000. N. and W. Informed K. of the first con- 
tract, and told him they had saved $200,000 of the stock, but said nothing 
to him of the second contract, or of the $600,000 in stock. They offered 
K. 8 per cent, of the $200,000 stock, and obtained from him, in considera- 
tion thereof and of payment in cash of another claim of K., a receipt in 
full of aU claims whatever. When he afterwards discovered the existence 
of the second contract, K. tendered back to N. and W. the money he had 
received on the settlement, and demanded 8 per cent of the $600,000 stock, 
ffeta, that N. and W. were charged with a trust in behalf of K., and could , 
not derive an advantage to themselves, to his prejudice, and, accordingly, 
that K. was entitled to a decree requiring them to transfer to him his 
share of the $600,000 in stock. 

2. Equity— Parties— Suit to Compel Transfer op Stock. 

Held, further, that, as the stock was the property of the individual par- 
. , ties who were before the court, the C Bridge Co., though a proper, was 
not a necessary, party, to the su& Swan, District Judge, dissenting. 
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8. Federal Courts— Jurisdiction— Citizenship of Corporation. 

A corporation formed by the consolidation of two corporations of dif- 
ferent states may be sued in the federal courts, as a citizen of one of 
such states, by a citizen of the other. 

Appeal trom the Circus Court of the United States for the Dis- 
trict of Kentucky. 

This was a suit by Louis Krohn, a citizen of Ohio, against John 
\. Williamson and R W. Nelson, citizens of Kentucky, and the 
Central Railway & Bridge Company, a consolidated corporation of 
Ohio and Kentucky, to compel the assignment of certain stock in 
said bridge company. The circuit court rendered a decree against 
the individual defendants, and dismissed the bill as to the corpora- 
tion. 62 Fed. 809. Defendants Williamson and Nelson appeal. 
Affirmed. 

The bill in this case was filed by the complainant, Louis Krohn, for the pur- 
pose of compelling the defendants Williamson and Nelson to transfer to him 
$48,000, par value, of the capital stock of the Central Railway & Bridge Com- 
pany, and to require the said company to transfer the stock upon its books, 
and issue a certificate therefor to him. Such was the principal object of the 
suit The facts upon which this relief is asked, and as found by this court, 
appear from the pleadings and proof in the case to have been substantially as 
follows: The Central Railway & Bridge Company was, as alleged in the bill, 
a corporation organized under the laws of Kentucky, with an authorized 
capital stock of $2,500,000, for the purpose of constructing, maintaining, and 
operating a bridge from the city of Newport, in Kentucky, to the city of Cin- 
cinnati, in Ohio. It was in fact a corporation constituted under the laws of 
Kentucky and Ohio by the consolidation of a Kentucky corporation of the 
same name and an Ohio corporation, both of which original corporations were 
organized for the same purpose, that Is, of building and operating the bridge. 
The defendants Williamson and Nelson, together with two other persons, John 
W. Kirk and L. R. Hawthorn, had subscribed for and were the holders and 
owners of $1,500,000 of the stock of said corporation, which was all of the 
stock then taken, and no part of which had been paid for. Prior to October, 
1889, the company had entered Into a contract for the construction of its bridge 
with the Ohio River Construction Company, in which latter company Krohn had 
an interest. For some reason not material to the present purpose, the con- 
struction company had not made much progress in the work, the only outlay 
appearing to have been $330, furnished by Krohn for the construction of a 
pier, to prevent the lapse of rights secured to the bridge company by an or- 
dinance of the city of Newport. The construction company failed to execute 
its contract, and it was at length abandoned. Thereupon Krohn was taken 
into the Central Railway & Bridge Company by an assignment to him of an 
8 per cent, interest therein by all the shareholders of that corporation. The 
assignment was in writing, of which the following Is a copy: 

"We, the undersigned, hereby agree to assign to Louis Krohn the same in- 
terest in the Central Railway & Bridge Company that said Krohn now holds 
in the Ohio River Construction Company, which it.ls agreed is eight per cent, 
the said Krohn to bear his proportion of future expenses incurred by the Cen- 
tral Railway & Bridge Company whenever the other holders of stock in said 
bridge company contribute to said expenses their proportion; the consideration 
hereof being the cancellation of the contract between the Ohio River Construc- 
tion Company and the Central Railway & Bridge Company, in which said 
Krohn is interested. [Signed] R. W. Nelson. 

"John W. Kirk. 
"John A. Williamson. 
"L. R. Hawthorn. 

"Newport, Ky., Oct 23, 1880." 

One C..B. Sim rail, another party Interested in the Ohio River Construction 
Company, to the extent of 5 per cent of its capital, was at the same time 
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taken in under a similar contract The Central Railway & Bridge Company 
encountered great difficulty and embarrassment in making any adequate pro- 
vision for building its bridge, and, after adopting various expedients which 
failed, the stockholders united with the company in authorizing the defendants 
Williamson and Nelson, who were the president and vice president of the com- 
pany, respectively, to use the stock and the resources of the company in 
making a contract for the construction of the bridge. Those gentlemen pro- 
ceeded to Cleveland, Ohio, and opened negotiations for such a contract with 
the King Iron-Bridge & Manufacturing Company for that purpose. They gave 
the King Company an option for its acceptance within a specified time of a 
contract which they offered to that company. While these negotiations were 
pending, Williamson and Nelson bought in Simrall's interest in their company 
for $261. They also endeavored to buy Krohn's interest, but failed. On March 
31, 1890, they concluded a contract, in the name of the Central Railway & 
Bridge Company, with the King Company for the construction of the bridge 
and the acquisition of the necessary lands for the approaches thereto. The 
contract was in writing, and by it the King Company agreed to build the 
bridge and furnish the money for purchasing the land, materials, -and labor 
necessary for providing the approaches for the consideration of $1,000,000 of 
the" bonds of the railway and bridge company, secured by mortgage of its en- 
tire property, and the $1,500,000 of subscribed stock, which was by the terms 
of the contract to be deemed paid up by the execution of the covenants of the 
King Company. It was further stipulated in the contract that the King Com- 
pany should return $200,000 of tbe paid-up stock of the railway and bridge 
company to Williamson and Nelson in compensation for their services in se- 
curing the organization of that company and obtaining its privileges and 
franchises. 

On the same day, and in connection with the preceding contract, Williamson 
and Nelson and D. P. Eells, of Cleveland, entered into another contract with 
the King Company, which recited the other, and thereby agreed with that 
company to procure the land for the approaches to the bridge for $300,000 
and $000,000 of the stock of the Central Railway & Bridge Company, as 
specified in the contract But it was estimated by the parties to the transac- 
1 tlon that the cost of executing the contract would not exceed the sum of 

> $300,000, and Williamson, Nelson, and Eells entered into a guaranty with the 

King Company that the cost should not exceed that sum. Eells, though a 
party to this contract, had no actual interest in the $600,000 of stock, and a 
little later made a formal assignment to Williamson and Nelson of all his 
rights thereto. On their return to Cincinnati, Williamson and Nelson in- 
formed Krohn of the first-mentioned contract with the King Company, and 
that they had saved $200,000 of the stock, which they proposed to divide 
with him, giving him 8 per cent thereof. They said nothing to him, however, 
of the other contract. They insisted upon his giving them a receipt in full of 
all claims whatsoever. Krohn was not willing to give such a receipt, in- 
sisting that, among other things, he was entitled to receive the $336 which he 
had advanced for the Ohio River Construction Company, and interest This 
not being conceded, Krohn consulted an attorney, and was preparing to bring 
suit against Williamson and Nelson. Suit being threatened, they concluded 
to acquiesce in his demand, and assigned to him 8 per cent, of the $200,000 
of stock and paid him $1,050 to cover his original demand, and also the coun- 
sel fees and expenses he had incurred in preparing to bring his suit, which he 
then also insisted upon. On this being done. Krohn executed and delivered to 
them the receipt they had demanded, and which was as follows: 

"Received of R. W. Nelson, John W. Kirk, John A. Williamson, L. R. 
Hawthorn, and the Central Railway and Bridge Company sixteen thousand 
dollars of the capital stock of the Central Railway & Bridge Company, in full 
satisfaction and discharge of all obligations against them and each of them, 
and especially as regards an obligation dated October 23d, 1889, of which the 
paper on the face of which this is written is a true copy. And, also, the sum 
of $1,050 and interest, in full of all claims whatsoever to date, March 10, 1892. 

"Louis Krohn." 

Krohn at the time of giving this receipt had no knowledge of the contract 
between the King Company and Williamson, Nelson, and Eells, and the as- 
v.66F.no.5 — 42 
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signment of his Interest therein by Eells, whereby the $600,000 of the Central 
Railway & Bridge Company stock was returned to Williamson and Nelson. 
These gentlemen proceeded with the execution of their contract with the King 
Company for the procurement of the lands for the approaches to the bridge, 
and accomplished it at an expense of about $250,000, being some $50,000 less 
than the $300,000 specified in the contract Williamson received of this 
$5,040 for his services in that matter, and Nelson, who acted therein as counsel, 
being a lawyer, the sum of $6,250. In their settlement with Eells, some $5,000 
was turned over to him as his share of the profits. Just how much William- 
son and Nelson made out of the contract, to say nothing of the $600,000 of 
stock, does not clearly appear. After the lapse of some time, In consequence 
of disclosures made in the progress of a suit between Slmrall and William- 
son and Nelson, growing out of their dealings with him, Krohn became in- 
formed of the contract between Williamson, Nelson, and Eells and the King 
Company for obtaining the land for the approaches, and the disposition which 
had been made of the $600,000 of stock of the Central Railway & Bridge 
Company. On learning of that transaction, Krohn tendered back what he had 
received in money on the settlement above mentioned, and demanded from 
Williamson and Nelson an assignment of 8 per cent of the $600,000 of stock 
which they had received, his claim being that fhey acted as his trustees in 
reference to his interest in the shares of the corporation, and that the $600,000 
of stock was not in fact used in the contract which they negotiated for 
the Central Railway & Bridge Company and its stockholders with the King 
Company. His claim was rejected, and he thereupon brought this suit The 
court below sustained the bill, and decreed an assignment by Williamson and 
Nelson to Krohn of $48,000 of the stock, being 8 per cent of the $600,000, but 
dismissed the bill as to the Central Railway & Bridge Company, upon the 
view that that was the Kentucky constituent of the consolidated corporation 
of the same name, and that the stock sought to be recovered was not the 
stock of the original Kentucky corporation. Williamson and Nelson have ap- 
pealed. 

John W. Warrington, W. W. Cleary, and George Washington, 
for appellants. 
William Goebel, for appellee. 

Before LURTON, Circuit Judge, and SEVEEENS and SWAN, 
District Judges. 

SEVERENS, District Judge, having stated the facts of the case 
as above, delivered the opinion of the court 

It is not important, as we think, to determine with precision the 
question, somewhat discussed upon the argument of this case, 
whether the effect of the assignment of an interest of 8 per cent 
in the Central Railway & Bridge Company by Williamson, Nelson, 
Kirk, and Hawthorn to Krohn on the 23d day of October, 1889, 
transferred the legal title to a proportionate number of the $ 1,500,- 
000 shares of stock which had been subscribed for by them, or only 
an equitable title therein; for the consequences would be the same 
upon either construction, so far as the purposes of the present suit 
are concerned. The assignment would be deemed to cover that 
stock, for the reason, among others, that it was the only interest 
about which the assignors had the power to contract If only 
an equitable interest therein was assigned, Krohn had the right 
to have the legal title transferred to him by an issue of the proper 
certificates therefor. That being so, a court of equity would treat 
that as done which the complainant had the right to have accom- 
plished. " What ought to be done, is considered in equity as done; 1 
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and the meaning of that is, that, whenever the holder of property 
is subject to an equity in respect of it, the court will, as between 
the parties to the equity, treat the subject-matter as if the equity 
had been worked out, and as impressed with the character which 
it would then have borne." Adams, Eq. 135. 

The complainant, with the other shareholders, co-operating with 
the Central Railway & Bridge Company, whose purpose it was 
their object to promote, placed their shares of stock under the 
control of the defendants Williamson and Nelson, with power to 
dispose of them as a consideration, or in part consideration, for the 
construction of a bridge, that being the prime object to be attained. 
Those persons were thereupon charged with a trust, not only in 
behalf of the corporation, but of each stockholder, as well, who had 
placed his stock at their disposal for the purpose of effecting the 
cpmmon object Their action in dealing with the stock must be 
regarded as subject to the rules and principles which apply to 
persons standing in that relation. The trustee must act in strict 
fidelity to his principal. He is not at liberty to exercise his pow- 
ers in such a way as to derive an advantage to himself to the 
prejudice of his principal, and, if he does so, the principal is en- 
titled to call upon him to surrender all the fruits he has gathered. 
Bingo v. Binns, 10 Pet 269; Fosbrooke v. Balguy, 1 Mylne & K. 
226; Pooley v. Quilter, 2 De Gex & J. 327; In re Bloye's Trust, 1 
Macn. & G. 488; Kimber v. Barber, 8 Ch. App. 56; Charter v. 
Trevelyan, 11 Clark & F. 714; Tyrrell v. Bank, 10 H. L. Cas. 26; 
Powell v. Powell, 80 Ala. 11; Baugh's Ex'r v. Walker, 77 Va. 99; 
Armstrong v. Elliot, 29 Mich. 485. Applying this well-established 
doctrine of courts of equity to the transaction of the appellants, in 
behalf of the corporation and the stockholders thereof, with the 
King Iron-Bridge & Manufacturing Company, it is impossible to 
sustain the right claimed by the appellants to appropriate to their 
own use that part of the $600,000 of stock "which the complainant 
had intrusted to them for a particular purpose, if it was not bona 
fide used for that purpose. Admitting this, the appellants insist, 
nevertheless, that their conduct was not open to censure, and that 
they acquired the title to the stock in question by legitimate means. 
It is necessary, therefore, to investigate the means by which the 
result was, as they claim, brought about. The contract which 
they negotiated in behalf of their principals with the King Com- 
pany was in terms to pay $1,000,000 in first-mortgage bonds and 
$1 ,500,000 of the paid-up capital stock of the Central Railway & 
Bridge Company for the construction by the King Company of the 
bridge and its approaches, and the obtaining title to the land 
required for those constructions. To begin with, they inserted in 
that contract a stipulation for the return to them of $200,000 of 
the stock which was by the terms of the contract to be deemed 
paid up, in compensation for their personal services in organizing 
arid promoting the corporation. This $200,000 of stock was not in 
truth any part of the consideration to be paid to the King Com- 
pany, but was returned to the agents of the other party for the 
personal benefit of the agents. The King Company did not owe 
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the appellants for their services, and that part of the transaction 
was wholly foreign to the business and duties with which the 
appellants stood charged. Cotemporary with the construction 
contract was another contract, which was part of the same trans- 
action, whereby the appellants personally undertook to secure the 
land for the approaches to the bridge for the sum of $300,000 in 
cash, or its equivalent, and $600,000 of the Central JBailway & 
Bridge Company stock, which, by passing through the other con- 
tract, was to be treated as paid up. These contracts, being exe- 
cuted at the same time, and one being recited as in consideration 
of the other, are to be read and treated as one. The evidence 
leaves no room for doubt that the $300,000 in cash was regarded 
by all the parties as ample for the purpose of buying the land they 
agreed to secure, and in the sequel it turned out that the appellants 
made a good profit in the bargain which they secured for themselves 
in connection with and as part of the contract they made for their 
principals, even if the cash alone were to be treated, as we think 
it must be, as the whole of the actual consideration of their bar- 
gain. And it is incredible that they supposed that they were 
really being paid by the King Company this $600,000 of paid-up 
stock, in addition to the sum of $300,000, for the securing of land, 
which latter sum was supposed to be, and in reality was, its full 
cost and more. Having already received a sufficient sum to pay all 
their outlay, and ample consideration for their personal services in 
performing the contract, they could not demand a further sum for 
profit The utmost they could require was indemnity; and this, 
it is demonstrated, they have already received without any use of 
the stock. It was in fact not used by the appellants as a considera- 
tion in the contract they made in behalf of the principals with the 
King Company, and hence there is no foundation in that contract 
upon which they could build a title to it It seems manifest to 
us that the result of the transaction cannot be reconciled with the 
principles upon which the court is required to act We are unable 
to understand upon what consistent theory the appellants reported 
to Krohn that they had saved the $200,000 of stock through the 
construction agreement, and thereupon divided it with him, when 
in fact it was claimed by them as having been received for a debt 
due to them personally, and in which Krohn had no interest what- 
ever. It may be that this was right because they had no authority 
to use the stock for settling their claim against the corporation, if 
they had any; but there is nothing in the evidence from which we 
are permitted to find that the stock was surrendered to Krohn for 
any such reason. The unavoidable inference is, taking into ac- 
count the withholding of the fact that $600,000 of the stock had 
been received by them through the other agreement, that they let 
him in to share the $200,000 of stock to pacify him, and divert him 
from further inquiry. Perhaps they justified this to themselves 
upon the fact — for it no doubt was the fact — that it was through 
their skill and persistent energy that the building of the bridge 
was secured without having a dollar in the treasury of the cor- 
poration available for the purpose. But it is too obvious to require 
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further remark that the court cannot sanction such a method of 
settling one's claims as was here adopted, if that was the view 
upon which the appellants proceeded. 

A question was suggested at the hearing whether the Central 
Railway & Bridge Company was not a necessary party to the suit, 
and the case of Crump v. Thurber, 115 IT. S. 56, 5 Sup. Ct 1154, was 
referred to. But we are satisfied that while the corporation was a 
proper party, in order to completely realize all the objects of the 
bill by securing a transfer of the stock upon its books, it was not 
a necessary party. It is not a case of dealing with the unissued 
stock of the corporation. The stock to which the controversy re- 
lates was, at the time of the transaction involved, not the property 
of the corporation, but of the stockholders to whom it had been 
issued, who in turn were indebted to the corporation for the par 
value thereof. The fact that the appellants were also acting in 
these transactions as the agents and trustees of the corporation 
does not alter the fact that the stockholders had each contributed 
a separate property, to be used, if need be, for the common purpose 
upon a trust, clearly implied, to return it if it should not be required 
for such purpose. The trust which the bill is brought to enforce 
would then be completely executed. "When the trust is ended, 
and the authority of the trustee as such ceases, it Is his duty to 
restore the property to the persons who are then entitled to it 
either by the terms of the instrument or by operation of legal 
rules; to accomplish this object, he is bound to make such con- 
veyances as the parties may require in order to vest the title in 
them." 2 Pom. Eq. Jur. § 1065. The corporation and the appel- 
lants may settle their affairs without the presence of the present 
complainant, and the corporation has no concern with the question 
who is the owner of the stock in controversy. The case of King v. 
Barnes, 109 N. Y. 267, 16 N. E. 332, was a case involving similar 
questions, and the reasoning of the court clearly supports the view 
we adopt The case of Crump v. Thurber, above cited, is not 
applicable. The observation there made by the court, that the 
corporation was a necessary party to the suit, had reference to 
the particular status of that case. The suit was brought in a state 
court against a corporation of the same state and a stockholder 
therein who was a nonresident, beyond the reach of process. The 
nonresident stockholder was proceeded against by publication of 
notice as being one who asserted a claim to the stock in controversy. 
Since, in that state of the case, the court had no power to render 
a personal decree requiring the stockholder to transfer the stock, 
the only relief obtainable was a decree against the corporation to 
compel it to transfer the stock on its books, and for such relief 
it is obviously quite true that the corporation was an indispensable 
party. The case is not an authority for the general proposition 
that the corporation is a necessary party to a suit between parties 
contending for the ownership of its issued stock. 

At the hearing in the court below the bill was dismissed as to the 
defendant corporation. This was done apparently upon the ground 
that, as assumed, it was the original Kentucky corporation, and not 
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the consolidated company, whose stock was the subject of the 
controversy. We think this was a misapprehension. It is true 
the corporation is alleged to be one organized under the laws of 
Kentucky. But this is "an apt and proper description of the con- 
solidated company. It was also organized under the laws of 
Ohio. For the purposes of the present suit, however, it was rightly 
sued by its corporate name as a Kentucky corporation. The sub- 
poena for the defendant corporation was served upon the president 
of the consolidated corporation, and the bill alleged a controversy 
about its stock. It is clear from the record that this corporation 
was the one sued, and not the original Kentucky corporation which 
had been merged therein. Nor did the fact that the consolidated 
corporation was a defendant oust the jurisdiction of the court. It 
was competent for the complainant to sue it as a citizen of Ken- 
tucky, notwithstanding the fact that it was also consolidated under 
the laws of Ohio. Muller v. Dows, 94 XL S. 444; Pennsylvania R. 
Co. V. St. Louis, A. & T. H. R Co., 118 U. S. 290, 6 Sup. Ct. 1094; 
Nashua & L. R Corp. v. Boston & L. R Corp., 136 U. S. 356, 10 Sup. 
Ct. 1004. But the complainant has not appealed from the decree, 
and it is difficult to find any ground upon which the appellants 
can be heard to complain of the dismissal of the bill as to the cor- 
poration. ThSy assign it aa erroneous. But no injury to them is 
apparent. If occasion should ever arise to determine any ques- 
tion between the corporation and the holders of this $ 600,000 of 
stock, nothing here adjudged will affect such question, the only 
question here determined being one of the ownership of the 8 per 
cent, of 1 600,000 of stock as between the complainant and the 
appellants. 

The defense that a settlement has taken place, and a receipt in 
full of all claims been given by Krohn, requires but little to be said. 
It is manifest that when the settlement took place he had no knowl- 
edge of the wrong of which he complains, and supposed that all the 
rest of the stock had gone into the consideration paid for con- 
struction. Not only was this so, but the truth was actually con- 
cealed from him by the parties who then had his stock, and were 
settling with him for a smaller block of the stock, which they pro- 
fessed was the amount saved from the execution of their trust. It 
is not pretended that any mention of the $600,000 of stock was 
made, or that any settlement for Krohn's share of it was actually 
made. The substance of the contention is that the receipt must 
be construed to cover it. It is no doubt broad enough in its 
terms, but is very obnoxious to the rule that such an instrument,, 
when given under a mistake of fact, and especially when the mis- 
take is induced by the other party, does not preclude the party 
making it from recovering according to the fact Parnam v. Brooks, 
9 Pick. 212; Parker v. Nickerson, 112 Mass. 195; Kimber v. Barber, 
ubi supra; Pom. Eq. Jur. § 959. It is further to be observed that 
the fact that fiduciary relations existed between the parties im- 
posed an active duty upon the appellants to disclose the whole 
truth. We are of opinion that the decree below should be affirmed, 
with costs, and it is so ordered. 
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SWAN, District Judge (dissenting). 1 agree that, in a proper 
proceeding, complainant would be equitably entitled to the relief 
sought against defendants Williamson and Nelson; but, in my opin- 
ion, the corporation in whose stock complainant claims an interest 
is a necessary party to this suit, as upon it the decree must operate. 
It is not enough that complainant's right to the stock in contro- 
versy is established against the individual defendants,"*but the duty 
of the corporation to transfer the stock should also be adjudged, 
and this cannot be done without its presence. The dismissal of 
the bill against the corporation deprived the court of the power 
to grant the relief prayed. Crump v< Thurber, 115 U. S. 56, 5 Sup. 
Ct 1154; Eailway Co. v. Wilson, 114 U, S. 60, 5 Sup. Ct 738. 



MERRIMAN et al. v. CHICAGO & B. I. R. 00. et aL 
(Circuit Court of Appeals, Seventh Circuit March 20, 1885.) 

V Appbai/— Rehjbabixg. 

It is too late to present a question for the first time on a petition for re- 
hearing. 

1 Creditors' Bill— Lis Pendens— Lien. 

Plaintiffs, by a creditors* bill, acquired a lien on whatever equity of re- 
demption their debtor, D., had in a railroad, sold to E. under foreclosure. 
Thereafter, in a suit to which plaintiffs were not parties, a decree was 
entered waiving all rights of D. to claim an equity of redemption, in con- 
sideration of the issue of certain bonds by B. to officers of D» ffeW, that 
the issue of the bonds to such officers did not make D. chargeable to plain- 
tiffs for the value thereof, on the theory that the bonds were thus substi- 
tuted for the equity of redemption. 

& Liens— Rights of Junior Lienholder. % 

One having a lien on an equity of redemption cannot complain of the 
disposition of the money paid therefor, as long as the liens prior to his 
exceeded the value of the equity of redemption. 

On rehearing. For principal opinion, see 12 C. 0. A. 275, 64 Fed. 
635. 

BAKER, District Judge. Counsel in their brief in support of 
the petition for rehearing say: 

"In the opening statement of the court it is said that the appellants concede 
that 'unless the original bill was a creditors' bill, which created a lien on 
1500,000 of bonds of the Eastern Illinois Company, which it was about to issue 
to certain officers of the Danville Company, and which it did issue before 
the filing of the amended and supplemental bill,' the cause was properly dis- 
missed as to the Eastern Illinois Company. This statement is, we think, 
somewhat broader than that made in our argument, but we are not prepared 
to say that it is not warranted by it The view we now present Is in conflict 
with the course of our original argument, in that we now distinctly claim 
that, when the original bill was filed, the Hen was created upon the value of 
the equity of redemption, while we formerly stated It as a lien upon these 
bonds which the Eastern Illinois Company had agreed to furnish as a sub- 
stitute tor that equity of redemption." 

The counsel for the appellants, therefore, In effect concede that 
the question which they formerly argued and submitted was cor- 
rectly decided; and they now ask a rehearing on grounds which 
are in conflict with the course of their original argument Aban- 
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doning as indefensible the grounds on which they sought a re- 
versal of the decree in the first instance, they now ask the court 
to grant them a rehearing, so that they' may for the first time seek 
a reversal on grounds in conflict with their former contention. 
When the court has correctly decided the questions upon which its 
judgment has been invoked by the appellants, they cannot, as a 
matter of right, require the court to consider any other questions 
upon a petition for a rehearing. If such a practice were permitted, 
the case might be presented in parcels, and the litigation would, 
in this manner, be needlessly protracted. And this principle ap- 
plies with peculiar force where, as in the present case, counsel ask 
a rehearing to enable them to present the case upon a theory in con- 
flict with the course of their original argument. Fuller v. Little, 61 
111. 22; Yater v. Mullen, 24 Ind. 277; Brooks v. Harris, 42 Ind. 
177, 180. It is, by the well-settled principles of the law, too late 
to present a question for the first time on a petition for a rehear- 
ing, and, in consenting to consider that question in the present in- 
stance, we do not mean to make an innovation which shall be re- 
garded as a precedent in future cases. 

The present contention of the appellants is that the original 
bill created a lien upon the equity of redemption of the Danville 
Company in the railroad and property in the possession of the 
Eastern Illinois Company, and that the bonds became, upon their 
issuance, a substitute for such equity of redemption. Counsel 
state their claim as follows: 

"We view the case presented on the record as establishing beyond dispute 
that the Eastern Illinois Company, after having by collusion procured an ap- 
parent release of the Danville Company's equity of redemption in this prop- 
erty, and after an equitable lien had been created on that equity by the orig- 
inal bill herein, obtained from the debtor an effective release of this equity, 
and thereby substituted its $500,000 of bonds for the value of that equity, 
and converted them into an asset of the Danville Company." 

Shortly stated, the claim now is that the Eastern Illinois Com- 
pany is chargeable with the value of the $500,000 of bonds issued 
by it to the officers of the Danville Company, on the ground that 
by issuing them they were converted into an asset of that company. 

The Eastern Illinois Company had become by mesne convey- 
ances the owner of the railroad and property of the Danville Com- 
pany under a judicial sale made pursuant to a decree of foreclosure 
and an order of sale. The sale so made was confirmed by a decree 
of the court On an appeal taken from such decree to the su- 
preme court of the United States, such proceedings were there 
had as resulted in a reversal of that decree. Thereafter, on July 
7, 1882, Fosdick and Fish filed in the United States circuit court 
for the Northern district of Illinois an amended and supplemental 
bill against the Danville Company, the Eastern Illinois Company, 
and others, for the foreclosure of the mortgage or trust deed ex- 
ecuted by the Danville Company, and for other relief. The East- 
ern Illinois Company filed in said cause a cross bill, setting up a 
title to the mortgaged premises and property under a judicial 
sale made by virtue of the decree in the suit on the original bill. 
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The appellants herein were not parties to the above-mentioned 
proceedings. They made an application for leave to intervene 
and become parties to that suit, but their application was denied 
by the court. The parties of record to the above-mentioned pro- 
ceedings settled the litigation between themselves, which resulted 
in a release of errors, and a decree confirming the title of the 
Eastern Illinois Company to the railroad and property of the Dan- 
ville Company acquired under the above-mentioned decree and 
sale, upon the issue and deliveiy by it to certain officers of the 
Danville Company of the $500,000 of bonds in question. If the 
appellants' original bill created a lien upon anything, it was a lien 
upon the equity of redemption of the Danville Company. The con- 
tract for the settlement of the suit of Fosdick and Fish against 
the Danville Company, the Eastern Illinois Company, and others 
in no way affected the rights of the appellants, if they had ac- 
quired any by their original bill, because they were not parties 
to that contract, nor to the suit thereby settled. As to the appel- 
lants it was res inter alios acta. Counsel in argument concede 
this. They say: 

**They [the appellants] could only seek to reach the equity of redemption, 
and could not reach the bonds. The Danville Company, their debtor, was 
not a party to the Eastern Illinois Company's contract It had no right or 
equity in the bonds, and, as a matter of fact, could not have complied with 
the terms of the contract made by Judson, because it did not own its own 
stock which was a part of the nominal consideration for that contract; the 
complainants, as its creditors, could not have enforced a specific performance 
of that contract, or acquired any right to the bonds. They could not even 
control the Danville Company to make it confirm the decree." 

It is insisted, however, that by the contract and decree the 
bonds were substituted for the equity of redemption. If such sub- 
stitution was thereby effected, it was contrary to the understanding 
$ and intention of the parties. There was no agreement to buy the 
equity of redemption of the Danville Company. The Eastern Illi- 
nois Company at all times denied that the Danville Company had 
any equity of redemption. It agreed to the contract of settlement, 
and to the issuance of its bonds, to procure a decree whose effect 
was to deny that the Danville Company had any equity of redemp- 
tion in the railroad and property acquired by it at the judicial sale. 
So far as the appellants are concerned, the contract of settlement 
and the decree did not affect their rights. If they ever acquired 
any enforceable lien bn the equity of redemption, it remained in 
all its integrity after, the same as before, the settlement was made 
and the decree was entered. No legal or equitable right of theirs 
entered into or formed any part of the consideration of the bonds 
in question. Besides, the bonds never had any legal inception 
while they remained unissued in the hands of the Eastern Illinois 
Company. It' is now conceded that the appellants did not and 
could not acquire any lien upon the bonds so long as they remained 
unissued. They could claim no right, les:al or equitable, to the 
bonds until they had passed, as the valid obligations of the Eastern 
Illinois Company, into the possession of some other party. Hav- 
ing no lien upon or equity in the unissued bonds, the appellants 
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could not, in a legal sense, be injured by their issuance, whether 
the parties who received them took them for or without considera- 
tion. If any right to the bonds or their proceeds ever accrued to 
the appellants, it did not accrue until the bonds had become vital- 
ized by their issuance and delivery to the parties named in the con- 
tract The parties to whom these bonds were issued, and not the 
Eastern Illinois Company, must be pursued as trustees holding 
them in trust for the use of the appellants. These parties have ac- 
quired, as against the Eastern Illinois Company, a valid and inde- 
feasible title to the bonds. That company committed no legal or 
actionable wrong against the appellants by the issue and delivery 
of the bonds. It cannot be made to account to the appellants for 
the bonds or their proceeds, because it has no beneficial interest 
in them. It is simply the maker of the bonds, and a debtor to the 
holders of them. If any right of action against it arose in favor 
of the appellants from the contract and the decree, it arose from 
its having acquired the equity of redemption of the Danville Com- 
pany, and not from its issuing the bonds in question. If the East- 
ern Illinois Company acquired by the contract and the decree any 
equity of redemption not theretofore possessed by it, the appellants 
were not injured thereby. Whatever equity of redemption the 
Danville Company had in the railroad and property of the Eastern 
Illinois Company, so far as the appellants are concerned, remained 
liable to be subjected to the appellants' claims. In no aspect of 
the case are they entitled to a decree compelling the Eastern Illi- 
nois Company to account to them for the bonds or their proceeds. 
These views are decisive of the new ground of contention presented 
by the petition for a rehearing. Although not required to do so, 
we add that the appellants do not claim the right to a decree sub- 
jecting the alleged equity of redemption of the Danville Company 
to sale in the hands of the Eastern Illinois Company, and, on the , 
case made by the original bill and the proofs, we do not think 
the court below committed any error in dismissing the bill, for 
want of equity, as to the Eastern Illinois Company. We cannot 
perceive that the settlement and the decree in question gave the 
appellants any new or additional rights beyond those acquired at 
the time suit was brought on their original bill. On the rights 
thus acquired they have failed to make a case. 

WOODS, Circuit Judge (concurring). If it be conceded, as now 
asserted, "that the original bill was a creditors' bill seeking satis- 
faction of the complainants' judgments out of the assets and prop- 
erty of the Danville Company, and particularly out of the value of 
the equity of redemption belonging to that company in the property 
which had passed into the hands of the Eastern Illinois Company/' 
it does not follow that the lien thereby created upon the alleged 
equity of redemption attached to the bonds in question, as a sub- 
stitute for the equity, when they were afterwards issued. The 
bonds were not in fact intended by the parties to the transaction 
to be such substitute. They were not given in whole or in part 
in consideration of the surrender of that equity, though it is of 
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course true that by giving the release of errors, which was only a 
part of the consideration for the issue of the bonds, the Danville 
Company waived all right of its own to assert such equity. But 
if the equity existed and , the appellants by bringing their bill 
acquired a lien upon it, that lien was not affected by the execution 
of the bonds, and their proper course, as against the Eastern Illi- 
nois Company, was to prosecute their suit under the original bill 
to final decree, subjecting the equity, if established, to sale for 
the satisfaction of their demands. Upon any possible theory, the 
existence of that equity is essential to their case. Moreover, if the 
equity and the lien thereon asserted under the original bill be 
admitted, and in addition it be conceded that under the amended 
and supplemental bills the bonds, as a substitute for the equity, 
came under the same lien, it does not follow, in my opinion,' that 
the appellants were harmed by the decree from which they have 
appealed. By asserting such substitution they necessarily aban- 
doned all attack upon the title acquired by the Eastern Illinois 
Company and acknowledged that the bonds represented the full 
value of the equity which their original bill was designed to reach. 
This is admitted in the brief in support of the petition for a rehear- 
ing, where it is said: 

"The bill does not attack the method which it charged had been adopted be- 
tween the Eastern Illinois Company and the officers and stockholders of the 
Danville Company for releasing the equity of the Danville Company in the 
property to the Eastern Illinois Company. It does not seek to prevent that 
scheme of transferring the right being carried into effect, and it did not seek 
to have the decree set aside. It made no objection to the price which had 
been fixed as the value of the equity; and it could have made no objection to 
that price, because it was sufficient to satisfy complainants' judgments. The 
attach of the bill is solely on the proposed payment of the value of that 
equity, or of the sum which should be substituted therefor, to the Danville 
Company, or to those persons who intended to use It for their Individual ben- 
efit, if the scheme should be carried into effect." 

On that basis the question plainly is whether the appellants, as 
judgment creditors of the Danville Company, were entitled to have 
the bonds applied to the payment of their demands. The Dan- 
ville road had been sold to the vendors of the Eastern Illinois Com- 
pany, upon a decree of foreclosure of first mortgage bonds of which 
Fosdick and Fish were trustees, for $ 1,450,000, leaving the decree 
unsatisfied to the amount of (6,325,712.85. After the sale, and 
after the purchase by. the Eastern Illinois Company, the decree had 
been reversed by the supreme court. If there was a right of 
redemption from the sale it was because of that reversal, and if 
that was the effect of the reversal, then the mortgages which had 
been merged in the decree were thereby reinstated and were again 
a lien upon the property for the entire amount thereof, as if there 
had been no foreclosure and sale. Besides, there was the second 
mortgage, of which Elwell was the trustee, for more than $600,000, 
to which the lien of the appellants was subordinate. Without pay- 
ment of prior liens in full the appellants could have no interest 
in the equity of redemption, or in the bonds considered as a sub- 
stitute therefor; and if the holders of the prior liens permitted 
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their officers and agents, or strangers, to appropriate the equity, or 
its proceeds or substitute, it is no cause for complaint by the appel- 
lants, unless the values so disposed of exceeded the prior liens and 
included something which justly belonged to them. That has not 
been shown, and the contrary is in effect admitted by the theory 
of the petition for a rehearing. 
The petition is denied. 



HATCH ▼. FERGUSON et ai 

(Circuit Court of Appeals, Ninth Circuit February 25, 1805.) 

No. 164. 

1. Ratification— Estoppel— Unauthorized Conveyance. 

One £L, a white man, and his wife, J., an ignorant and Inexperienced 
Indian woman, were seised of ICO acres of land acquired under a pre- 
emption claim, and had also partially completed the residence required to 
secure another 100 acres under the homestead laws. H. began proceed- 
ings to commute for the price, and buy the homestead before completing 
his residence, but died before the proceedings were completed. J. re- 
newed the proceedings, and completed the same. While they were pend- 
ing, J. gave to one F., the executor of her husband, a power of attorney 
to sell her lands. Before the issue of the patent to J., F., under her power 
of attorney, sold all her interest in both tracts to one H. for a price per 
acre which was equal to the value at the time, but was paid only for one- 
half the number of acres in each tract; F. and H. then supposing J. owned 
no more, and intending to deal only as to that quantity. J., before the 
execution of the power of attorney, had intended to sell the land. She 
knew of the sale, received the proceeds, and used the same in the pur- 
chase of other property, and, without objection, allowed a purchaser^ from 
H. to make extensive improvements on the property, greatly enhancing 
Its value. J. afterwards sought to set aside the sale on the ground that 
the power of attorney was obtained by F. through misrepresentation and 
fraud, and that she did not intend to "sell the land. Held, that as to the 
one-half interest in each tract Intended to be conveyed by the deed made 
by F., as J.'s attorney, to H., the sale w T as ratified, and J. estopped 
to dispute the same, whether or not she had power, at the time the sale 
was made, before the issue of the patent for the homestead land, to con- 
vey the same, and whether or not the power of attorney was obtained 
from her by F. through misrepresentation and fraud. 
3. Principal and Agent—Revocation op Authority— Reformation op Deed. 
Some time after the sale to H., F. learned that J. was entitled to the 
whole of the homestead tract, and asked ancj received from H. payment 
for the half thereof not paid for when the deed was given. The weight 
of evidence showed that this did not occur till after J.'s suit to set aside 
the deed was commenced, to which both F. and H. were parties. Held, 
that the commencement of the suit having revoked F.'s authority, what- 
ever it was, payment for the land at this time gave no rights to H., and 
** light have had the deed reformed to agree with the agreement between 
nd EL at the time of the sale. 

Fide Purchaser— Notice— Officer op Corporation. 
, conveyed the whole homestead tract and the half of the pre-emption 
t to one N. It was not clear whether H., in making the purchase 
i F„ had or had not acted as agent for N. N. sold the land to the E. 
a corporation, of which H. was president The negotiations for this 
ihase of the land were wholly conducted by other officers of the E. 
and the bargain was agreed upon at a meeting of the executive com- 
;ee having charge of the matter for the company, at which H. was not 
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present BM, that the E. Co. was not chargeable with H.'s notice of the 
Infirmity of the title to the second half of the homestead tract, and, as a 
bona fide purchaser thereof for value, was entitled to hold the same. 

Appeal from the Circuit Court of the United States for the Dis- 
trict of Washington. 

This was a suit by Josephine Hatch against E. C. Ferguson, Henry 
Hewitt, Jr., and the Everett Land Company, to set aside a convey- 
ance. The circuit court rendered a decree for the defendants. 57 
Fed. 959. Complainant appeals. 

A. D. Warner and James Hamilton Lewis, for appellant 
Brown & Brownell, for appellees. 

Before McKENNA and GILBERT, Circuit Judges, and HAWLEY, 
District Judge. 

GILBERT, Circuit Judge. Josephine Hatch, an Indian woman, 
and a citizen of Oregon, brought a suit against the appellees to 
set aside her conveyance of lands in the state of Washington. 
The complainant is the widow of Ezra Hatch, who was a citizen 
of the state of Washington, and who died on July 8, 1890. At the 
time of his death, Ezra Hatch had acquired title, under the pre- 
emption laws of the United States, to 160 acres in Snohomish 
county, state of Washington, which land may herein be designated 
as the "pre-emption claim." He had also resided four years upon 
a certain other 160-acre tract in the same county, which he had 
entered under the homestead law of the United States. Just 
prior to his death he contemplated selling his homestead claim, 
and in order to do so he had arranged to commute, and pay the 
government price therefor, rather than continue his residence an- 
other year, and acquire title under the homestead laws. His ad- 
vertisement for that purpose was ma^e, but upon the day set for 
taking final proof he died. He left a will devising all his interest 
in his two claims to his children. After his death his widow 
published her advertisement to commute the homestead claim, 
and upon the 19th day of September, 1890, made her proofs, as 
required by section 2301, Rev. St. U. S. On the following day she 
executed to the defendant Ferguson, who was the executor and 
guardian of the minor children, under the will of Ezra Hatch, a 
power of attorney authorizing him to sell her lands in the state 
of Washington. Final certificate was issued to her upon her pay- 
ment of the commutation money, on the 2Gth day of September, 
1890, and on the 29th day of November, 1891, patent to the home 
stead was issued. On the 21st day of October, 1890, Ferguson, 
under the power of attorney so given him by the widow, executed 
to the defendant Hewitt a deed of her interest in both the pre- 
emption and the homestead claims. It was then supposed that 
Josephine Hatch owned an undivided one-half interest, or a com- 
munity interest, in both claims, and the sale was made upon the 
basis of |25 per acre, which, for 100 acres, amounted to $4,000, 
Hewitt paid Ferguson $2,000 in cash, and gave a mortgage upon 
both claims to secure a like sum. It was afterwards ascertained 
that the widow owned all of the homestead claim, which made 
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the number of her acres, conveyed by her, 240 instead of 160. 
After this fact was discovered, and after the commencement of 
this suit, /Hewitt paid Ferguson $ 2,000 more, for the other 80 
acres in the homestead claim, which was covered by the convey- 
ance. The .complainant alleged that the power of attorney to Fer- 
guson was procured, and the conveyance to Hewitt was made, 
pursuant to a fraudulent conspiracy between Ferguson and Hew- 
itt to defraud the complainant of her land; that she was ignorant 
of the English language, and that she was told by Ferguson at 
the time of signing the power of attorney that the same was a 
bond of friendship only, and that she did not intend to sell her 
land; and that the price at which the same was sold was grossly 
inadequate. The circuit court, after hearing the proofs, dismissed 
the bill 

It is contended on the appeal that the complainant was grossly 
deceived in signing the power of attorney, and that the same was 
void; that the complainant could not lawfully sell her homestead 
claim before the issuance of the final receipt; that the power of 
attorney to Ferguson was void for the further reason that it was 
made before the receipt was issued; that the terms of the power 
of attorney were not such as to authorize the sale of after-ac- 
quired land; that on the date of the execution of the power sfce 
had no interest in the homestead which could be conveyed; and 
that the power of attorney, being obtained by fraud, is a forgery, 
and could not be the basis of a conveyance of title, even to a bona 
fide purchaser. . 

The view we take of the evidence renders. the discussion of these 
questions unnecessary. At the time of the death of Ezra Hatch 
the homestead claim was unimproved. The logging timber had 
been cut and removed, but the land was uncleared. It was situ- 
ate upon a peninsula lying between the Snohomish river and 
Puget Sound. Its value at that time was probably no more than 
1 1,500, — the price at which it is said Ezra Hatch had offered it for 
sale. By the time of the sale to Hewitt, the latter had begun to 
purchase other lands in that vicinity with a view to acquiring or 
controlling all the land in the peninsula, and forming a land com- 
pany and building a city. As the plan progressed the values rose, 
from the fact of his purchases. The price paid to Mrs. Hatch is 
not shown to. have been inadequate at the date of her sale. The 
testimony is voluminous and conflicting concerning the execution 
of the power of attorney, and the circumstances attending the 
same. Upon the part of the complainant and her witnesses, the 
testimony is that the defendant Ferguson sent for the complain- 
ant to come to his office, where he had a power of attorney pre- 
pared, ready for execution; that he had a conversation with her 
there in the Chinook language, in which he told her that the paper 
was an instrument in the nature of a bond of friendship; and that 
she executed the same, not knowing that it was a power of attor- 
ney; that she abandoned the land soon after, because directed 
to do so by Ferguson, whom she knew to be her husband's execu- 
tor and her children's guardian, and who, as she thought, had 
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power to direct her movements; that although she removed to 
some distance, to a little town called "Marysville," where lots were 
purchased for her, and a house was built for her residence, she did 
so at the instance of Ferguson, and took no part in the purchase 
of the lots or the improvements thereon, or the furniture that 
was procured for her use; and that the land sold by her, instead 
of being of the value of f 25 per acre, was worth several times that 
amount Upon the part of the defendants, there is testimony 
that the power of attorney was fully explained to the complainant 
by Ferguson at the time it was signed, and that the notary public 
who took the acknowledgment of the same inquired of tie com- 
plainant's daughter, a young woman who was within a few days 
of coming of age, whether her mother understood the instrument, 
and was answered that she did, and who further testified that he 
understood the Chinook language sufficiently to know what was 
said by Ferguson to the complainant at that time, and that he 
heard him explain to her the nature of the instrument 

If the case were to rest solely upon the evidence of what occur- 
red at the time of signing the power of attorney, there might, per- 
haps, be proof sufficient to authorize the court to rescind the con- 
veyance; but the case so made by the complainant is met by strong 
proof that prior to that date she had intended to sell the property, 
and that subsequent to that date she had received the proceeds, 
with full knowledge of the terms of the sale, and. had herself used 
the proceeds in the purchase of other property, and had for a 
period of 18 months acquiesced in the sale, and stood by while the 
Everett Land Company (to whom Hewitt had transferred the prop- 
erty by mesne conveyances) made extensive and costly improve- 
ments upon the lands they had acquired upon the peninsula, where- 
by the value of the land that she had sold became very greatly 
enhanced. The proof that she had intended to sell the land prior 
to the meeting with Ferguson is afforded in the fact that almost 
immediately after her husband's death, and before she had had any 
conference whatever with Ferguson concerning the sale of the 
land, she advertised to commute the homestead upon which she and 
the children were residing, and to pay therefor the price of $ 1.25 
per acre, rather than acquire title by residing thereon another year, 
and in the fact that she had no money wherewith to pay the com- 
mutation price, but expected to borrow the same until she should 
have sold her land. There is also direct evidence that she declared 
her intention to sell the land. She admits that shortly after the con- 
veyance she removed from the homestead to Marysville, and that 
prior to that time Ferguson had informed her of the sale. She 
admits that she made no objection to the sale, or to the terms 
thereof. The testimony proves conclusively that it was her choice 
to reside at Marysville; that she selected lots there, and negotiated 
for their purchase, and authorized Ferguson to pay $600 for the 
game; that she approved the plans for a house, and authorized a 
neighbor to contract for its construction upon the lots; that Fergu- 
son paid therefor out of the proceeds; that she selected furniture 
for the house, and requested Ferguson to pay for the same; that 
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' she received money from Ferguson at different times, and finally, 
in March, 1891, she negotiated for and purchased a 40-acre tract 
of land with the remainder of the ? 4,000 which was the considera- 
tion for her deed to Hewitt It was not until the commencement 
of this suit, about 17 months after the sale, that she expressed to 
the defendants her dissatisfaction therewith, and complained that 
she had not received enough for her land. In the meanwhile the 
Everett Land Company had expended large sums of money upon 
this and other lands they had purchased in the same vicinity, and 
the value of that tract had become largely enhanced thereby, so 
that when this suit was begun, in March, .1892, the complainant 
alleged in her bill that the value of the land in controversy was 
}5,000 per acre. These facts clearly amount to a ratification of 
the conveyance to Hewitt. The law applicable to the case, as 
expressed by Chancellor Kent, is as follows: 

"There is no principle better established in this court, nor one founded on 
more solid considerations of equity and public utility, than that which de- 
clares that if one man knowingly, though he does it passively, by looking on, 
suffers another to purchase and expend money on land, under an erroneous 
opinion of title, without making known his own claim, he shall not afterwards 
be permitted to exercise his legal right against such person." Wendell v. Van 
ltensselaer, 1 Johns. Ch. 354. / 

The same doctrine has been expressed in the decisions of the 
supreme court of the United States. Bank v. Lee, 13 Pet. 107; 
Drakely v. Gregg, 8 Wall. 242; Morgan v. Railroad Co., 96 U. S. 710; 
Smith v. Sheely, 12 Wall. 358; Bronson v. Chappell, Id. 681. In 
the case last cited the court said : 

"Where one, without objection, suffers another to do acts which proceed 
upon the ground of authority from him, or, by his conduct, adopts and sanc- 
tions such acts after they are done, he will be bound, although no previous 
authority exists, in all respects as if the requisite power had been given In 
the most formal manner. If he has justified the belief of a third party that 
the person assuming to be his agent was authorized to do what was done, it is 
no answer for him to say that no authority had been given, or that it did not 
reach so far, and that the third party had acted upon a mistaken conclusion." 

The complainant, it is true, was an ignorant woman, and was 
unable to speak or understand the English language; but that fact, 
while it may lead the court to more carefully scrutinize the evi- 
dence upon which her ratification is said to be based, does not dis- 
pense with the observance of the rule of law applicable to all per- 
sons, whether ignorant or not, — that their acts in accepting the 
proceeds of a transaction such as this, and acquiescing in the same, 
are tantamount to a ratification thereof, and estop them from 
questioning its validity, as against third parties who have acted 
upon the faith thereof. The complainant is not to be classed 
among weak-minded persons. She was not so ignorant as not to 
understand the nature of a sale of real estate. She knew enough 
about her rights to advertise for the commutation of her home- 
stead. She undoubtedly understood what had been done when 
Ferguson notified her of the sale to Hewitt. She knew that she 
must seek a home elsewhere, and that her attorney held In his 
hands the proceeds of the sale of her lands. She called upon him 
for those proceeds, and used the same in the purchase of other prop- 
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erty. It is difficult to conceive of a ratification more complete. 
She is thereby estopped to question the validity of the title of the 
Everett Land Company to all the land that was intended to'be 
conveyed in the deed to Hewitt But there was other land con- 
veyed. Her deed to Hewitt, while it contains no precise descrip- 
tion of the extent of the grantor's interest in the land, conveys all 
her right, title, and interest in the two claims. Ferguson and 
Hewitt conducted all the negotiations concerning the sale, and they 
are the only witnesses as to what it was the intention to convey. 
They both say that the agreement was that Mrs. Hatch's interest 
in the two claims should be sold to Hewitt for a consideration of 
$25 an acre, and that it was understood between them both that 
the quantity of that interest was 80 acres in each tract, or, in other 
words, that she owned a half interest in each claim. Ferguson 
says: 

"My understanding was that Mrs. Hatch had an undivided one-half Interest 
in each of these claims. I was not aware of anything to the contrary until 
the partition sale." 

Hewitt says: 

"We supposed at the time that she had a half interest in both claims." 
"We concluded that her interest was a half interest only, and, at $25 an acre, 
that would make $4,000." "I thought I was buying half of each claim." 

He also testified, it is true, that it was his understanding that 
he was to pay }25 per acre for Mrs. Hatch's interest, whatever that 
interest might be; but the possession of this understanding, if such 
he had, upon his part, cannot overcome the force of his direct testi- 
mony, and that of Ferguson, as to what interest it was the inten- 
tion to convey. It thus appears that the transaction was made 
with reference to one-half of each claim, and no more. Ferguson 
says that subsequently he was led to make inquiry concerning the 
amount of the interest which Mrs. Hatch had had in the home- 
stead claim, from the fact that the partition suit brought by Hewitt 
against the minor heirs of Ezra Hatch on April 7, 1891, referred 
solely to the pre-emption claim, and did not include the homestead. 
He then, for the first time, learned that Mrs. Hatch, at the time of 
the sale, had owned the whole of the homestead, and that the deed 
made by him had conveyed the whole thereof to Hewitt. He says 
that he then demanded from Hewitt $2,000 more, as consideration 
for the extra 80 acres, but that Hewitt made no response to his 
demand, and never paid the same until after the commencement 
of this suit, in March, 1S92. Hewitt testifies that he discovered, 
at some time after his purchase from Mrs. Hatch, that she had 
owned the whole of the homestead, instead of the half, as he had 
supposed, and that the deed to him conveyed the whole of that 
claim. He said nothing to Ferguson in regard to the matter, but 
he says that Ferguson discovered it at about the time of the par- 
tition suit, and that Ferguson never asked for the remainder of the 
money until about the time it was paid, which was a month after 
the commencement of this suit, and that the reason that he did not 
pay it sooner was that he was hard up, and needed the money. 

Under this state of facts, the question arises, what were the 
v.66F.no.5— 43 
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rights of the respective parties at the time the deed from Mrs. 
Hatch to Hewitt was delivered? Although that deed, in terms, 
conveyed all her interest in the homestead claim, it was clearly 
the intention of the parties to the transfer to convey only one- 
half thereof. Their bargain was for one-half, and the purchase 
price of one-half only was contracted to be paid and was paid. 
The conveyance of the whole interest was an error, the correction 
of which could have been compelled by the grantor, so as to con- 
form to the intention of the parties. The minds of the contract- 
ing parties had not met upon a bargain by which the whole claim 
was to pass. Neither Mrs. Hatch nor Ferguson, her agent, could 
have compelled Hewitt to pay for the land so conveyed to him in 
excess of that which he had bargained for. There was no obliga- 
tion upon the part of Hewitt to pay the extra }2,000, nor upon the 
part of Ferguson to receive the same. In equity, Mrs. Hatch was 
still the owner of one-half of the homestead. Were the subse- 
quent dealings between the parties such as to consummate the 
sale of the other 80 acres, so that Mrs. Hatch may be said to have 
parted with her right and title in and to the same? At the com- 
mencement of the suit, from the nature of the allegations which 
were contained in the bill of complaint, there wafc clearly a revo- 
cation of the power of attorney that had been given to Ferguson. 
He had no right after that date to convey the lands of the com- 
plainant, or in any way to bind her. The Everett Land Company 
and Hewitt, both being parties defendant to the suit, and charged 
with notice of such matters as were therein alleged, were thereby 
notified of the attitude in which the complainant stood to Fergu- 
son, and knew that Ferguson had no further right to act for her. 
The payment, therefore, of the $ 2,000, after the commencement of 
this suit, by Hewitt to Ferguson, and its acceptance and retention 
by the latter, have no bearing upon the determination of the 
question. Its decision must depend upon the acts done after the 
delivery of the deed from Mrs. Hatch to Hewitt, and before the 
commencement of this suit. There is nothing to show that be- 
tween those dates there was an agreement or understanding be- 
tween Ferguson and Hewitt whereby the deed to the homestead 
claim was to stand for the whole of Mrs. Hatch's interest therein, 
or the grantee in the conveyance was to pay for the 80 acres 
which had been unintentionally conveyed to him. The whole of 
the evidence concerning their dealings consists in the testimony 
of Hewitt that as early as the 30th day of December, 1890, when 
he conveyed the whole of the homestead claim to Norton by war- 
ranty deed, he had discovered the error, but that he made no men- 
tion thereof to Ferguson, and had no conversation with him con- 
cerning the matter until the latter demanded the payment of the 
$2,000, at or about the time the same was paid, and the testimony 
of Ferguson that after the commencement of the partition suit, 
which was the 7th day of April, 1891, he discovered that Mrs. 
Hatch had owned the whole of the homestead claim, instead of 
the one-half, as had been supposed, and that he demanded pay- 
ment of an additional $2,000 from Hewitt upon that account. 
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What answer was made to such demand is not disclosed in the 
evidence, and the fact of the demand is denied by Hewitt, who 
says that Ferguson never asked for the other money until the 
time when it was paid. Mrs. Hatch, presumably, knew nothing 
of her rights in the homestead claim, nor of the extent of her in- 
terest therein, except such information as was given her by her 
agent There is no evidence that he ever told her of his discovery 
that she had owned the whole instead of the half of the home- 
stead claim, or that he had demanded the payment of the addi- 
tional $2,000 from Hewitt 

The question then arises whether the Everett Land Company 
acquired title to this property as an innocent purchaser, without 
notice of the equities remaining in Mrs. Hatch. There is some 
dispute in the testimony as to whether or not Hewitt, in making 
the purchase from Mrs. Hatch, acted for himself or for his broth- 
er-in-law, Norton. The weight of the evidence is that he pur- 
chased for the latter. If he bought for himself, however, and sub- 
sequently sold to Norton, the latter acquired title to the whole 
claim, as an innocent purchaser, for there is no evidence that he 
knew anything of the antecedent circumstances. Having thus 
acquired the title, Norton could convey his interest to any one, 
and his vendee would be unaffected by notice. If, on the other 
hand, Hewitt purchased as the agent of Norton, the latter was 
chargeable with the knowledge possessed by his agent; and the 
question whether the Everett Land Company purchased as an in- 
nocent purchaser depends upon the effect to be given to the fact 
that Hewitt, the president of that company, had, from his partici- 
pation therein actual knowledge of all the circumstances attend- 
ing the purchase from the complainant. The Everett Land Com- 
pany was incorporated on the 19th day of November, 1890, and 
Henry Hewitt was its president during the whole period covered 
by the transactions in question. The evidence shows, however, 
that he took no part in the negotiations leading up to the sale 
from Norton to the corporation. The negotiations were between 
Norton and one Weymiss, who was the general manager of the 
corporation, and a member of its executive committee. The de- 
cision to purchase the property for the corporation was made by 
the executive committee, or the members thereof that were resi- 
dent in New York. Hewitt was at that time in Tacoma. Norton 
stated his terms to Weymiss, and after some negotiations a tele- 
gram was sent him from New York, signed, "Everett Land Com- 
pany, Executive Committee," accepting the terms that he had of- 
fered. The committee instructed Hewitt to attend to the trans- 
fer and the payment of the purchase money. It does not appear 
that Hewitt participated, either as a member of the board of di- 
rectors or as a member of the executive committee, in arriving at 
the conclusion to make the purchase. While there are cases hold- 
ing that knowledge of a fact acquired by a single director is in no 
case notice to the corporation, unless (1) it is actually communi- 
cated to the board as a body, or (2) it has been acquired by the 
officer while acting officially in the business of the company, other 



Digitized by 



Google 



676 FEDERAL REPORTER, Vol. 66. 

cases, and perhaps with the weight of authority, hold that where 
a director, having such knowledge, acts as a member of the board, 
upon the matter affected by the information, the corporation will 
be bound, whether such knowledge was acquired privately, or in 
the course of the business of the corporation. In Bank v. Camp- 
bell, 4 Humph. 395, the court held that, where a party had several 
agents, notice to one is notice to the principal, where the one hav- 
ing notice is engaged in the transaction; and, since every director 
of a bank is its agent, notice to one director, in a transaction in 
which he acts as one of the board, is notice to the bank, although 
the notice may not have been communicated to him in relation to 
the particular transaction in which he is about to act In Graigie 
v. Hadley, 99 N. Y. 131, 1 N. E. 537, the court said: 

"The general rule Is well established that notice to an agent of a bank or 
other corporation, intrusted with the management of its business or of a 
particular branch of its business, Is notice to the corporation in transactions 
conducted by said agent, acting for the corporation, within the scope of his 
authority, whether the knowledge of such agent was acquired in the course 
of the particular dealing, or on some prior occasion." 

In Bank v. Cushman, 121 Mass. 490, the court said: 
"If the note is discounted by a bank, the mere fact that one of the directors 
knew the fraud or illegality would not prevent the bank from recovering; but 
if the director who has such knowledge acts for the bank, in discounting the 
note, his act is the act of the bank, and the bank is affected with his knowl- 
edge. A bank or other corporation can act only through its officers or other 
agents. As in other cases of agencies, notice to the agent, in the course of the 
transaction in which he is acting for his principal, of facts affecting the nature 
and character of the transaction, is constructive notice to the principal" 

Of similar import are Terrell v. Bank, 12 Ala. 506; Bank v. Da- 
vis, 2 Hill, 404; Bank v. Campbell, 4 Humph. 394; Bank v. Payne, 
25 Conn. 444; Foundry v. Dart, 20 Conn. 376. 

The purchase by the Everett Land Company not only comes 
within the exceptions to the general rule that are recognized in 
the foregoing decisions, but it is embraced in the further excep- 
tion, equally well established, that, where the officer who has the 
knowledge has also such connection with or interest in the sub- 
ject-matter of the transaction as to raise the presumption thai he 
would not communicate the fact in controversy, there is no impu- 
tation of notice to the corporation. Innerarity v. Bank, 139 Mass. 
332, 1 N. E. 282; Frenkel v. Hudson, 82 Ala. 158, 2 South. 758; 
Bank v. Gifford, 47 Iowa, 575; Wickersham v. Zinc Co., 18 Kan. 
481. Hewitt had conveyed the land to Norton with covenants of 
general warranty. He was liable as warrantor for any defect in 
the title. The circumstances — the sale and warranty to Norton, 
the fact that the latter was his brother-in-law — were sufficient to 
inform the corporation that Hewitt's interests in this transaction 
might run counter to those of the corporation; and it would ap- 
pear that the other directors of the company recognized this fact, 
since they took into their own hands the negotiations with Nor- 
ton, and only called upon Hewitt to carry out the bargain they 
had made. The Everett Land Company is therefore the innocent 
purchaser of all the land which the complainant conveyed to Hew- 
itt The decree is affirmed, with costs to the appellees. 
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8ALINAS et al. ▼. STILLMAN et aL 
(Circuit Court of Appeals, Fifth Circuit. December 31, 1894.) 

No. 263. 

1* Mistake— Sufficiency of Allegations— Laches. 

Congress made an appropriation to acquire title to the Ft B. reservation. 
After the act was passed, seven persons, heirs of one S. t brought an action 
of trespass to try title to the reservation, against K., the commanding officer 
of the troops stationed thereon, in which several other persons intervened, 
claiming title. When the case was about to come on for trial, two of the 
plaintiffs and nearly all the interveners entered into an agreement, for the 
purpose of securing promptly a judgment which would make It possible 
to give a title acceptable to the United States, and to secure the appropria- 
tion, by which they undertook to co-operate on the trial in securing a ver- 
dict which would vest the title In two of the Interveners, and, after such 
verdict had been secured, and the title passed and money paid, to submit 
their respective claims to certain arbitrators, who should divide the money 
between them. This agreement was not communicated to the court The 
trial resulted in a verdict for the two chosen interveners, the land was. 
conveyed to the government, and the money paid. Seven years later two 
of the plaintiffs in the action of trespass, one of whom was a party to the 
agreement, and an Intervener in that action, who was also a party to the 
agreement, brought this suit to set aside the agreement for mistake, and 
the judgment in the action of trespass for mistake, and as a fraud upon 
the court The only allegation as to mistake was that for want of counsel 
and well-considered legal advice, W. (one of the complainants) was led 
Into error in signing the agreement Held, that, in view of the length of 
time elapsing before any attack was made on the proceedings, and the in- 
definiteness of the allegation of mistake, no case was made for setting 
aside the agreement or judgment on the ground of mistake. 

2. Practice— Deceiving Court— Agreement to Avoid Litigation. 

Held, further, that there was no necessity for bringing the agreement 
to the attention of the court which tried the action of trespass, and its exe- 
cution was not a fraud upon the court. 

8. Public Policy— Services in Securing Legislation. 

The act making the appropriation provided that it should be paid directly 
to the owners of the property. The agreement between the parties to the 
action of trespass provided that, as soon as the money was received from 
the government, a considerable sum should be paid to an agent who assist- 
ed in procuring the appropriation. Edd that in the absence of any aver- 
ment as to the nature of the services of such agent it would not be pre- 
sumed that his services were Illegal, and that this provision constituted no 
objection to the agreement. 

Appeal from the Circuit Court of the United States for the West- 
ern District of Texas. 

The preliminary facts appear to be as follows: 

On March 3, 1885, the congress of the United States made the following 
appropriation: 

"To enable the secretary of war to acquire good and valid title for the 
United States to the Fort Brown reservation, Texas, and to pay and extin- 
guish all claims for the use and occupancy of said reservation by the United 
States, the sum of one hundred and sixty thousand dollars; provided, that no 
part of this sum shall be paid until a complete title is vested in the United 
States; and the full amount of the price including rent shall be paid directly 
to the owners of the property." 23 Stat 507. 

On June 30, 1880, the heirs of Miguel Salinas, to the number of seven, 
brought an action of trespass to try title in the district court of Cameron 
county, state of Texas, against W. L. Kellogg, commanding officer at Ft. 
Brown, to recover possession and title, fruits, and revenues of certain lands 
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described, which comprised the Ft Brown reservation. Thfe suit was after- 
wards removed into the United States circuit court for the Western district of 
Texas, and therein numerous persons, to the number of 22, intervened, claim- 
ing title. On July 13, 1887, two of the plaintiffs and nearly all of the inter- 
veners entered into an agreement, a copy of which, as an exhibit to the bill, 
is found in the record, the reasons for which agreement are found in the pre- 
amble thereto, as follows: 

"That whereas, in March, 1885, the congress of the United States made nn 
appropriation of the sum of one hundred and. sixty thousand dollars ($100,000) 
to get a good clear title, free of all arrears, to the property known as *Fort 
Brown,' which property and the title thereof are in litigation in this suit, and 
it Is apprehended that unless In this court and by the judgment thereof a 
perfect title can be adjudged to certain of the parties, so as to meet the re- 
quirements of the Washington authorities, there is great danger of losing the 
said appropriation altogether; and whereas, this court will not last further 
than this week, and there is little probability of the parties to this agreement . 
who claim title to the whole of said property and the said money, working out 
to a complete and accurate adjudication by the judgment of this court, to be 
based on the verdict of the Inevitable jury, all the rights of each party hereto 
who claim fractional Interests in the said property, and it is therefore pri- 
marily desirable and necessary to have such a verdict and judgment in this 
action as will be attended with no complications, and be satisfactory to the 
department at Washington, and secondarily desirable to agree upon a method 
of -working out and ascertaining the exact rights and interests of each party 
hereto after the judgment, and the conveyance to the government by the par- 
ties so adjudicated to be the owners, and the payment of said money therefor; 
and whereas, the sum of twenty thousand dollars ($20,000) will then be due 
and owing to certain agents at Washington, who assisted In procuring the 
said appropriation, who must first be paid from said fund when received; and 
whereas, there are certain parties to this action who claim interests in said 
property hostile and antagonistic to the interests of the parties hereto, which 
claims we believe will fall on the trial now presently to come off: Now, 
therefore, it is mutually stipulated and agreed by the parties represented in 
this agreement as follows," etc 

And in said agreement it was stipulated that all parties thereto should unite 
in promoting and procuring a verdict and judgment in the cause to the effect 
* that the whole of said property and all dues thereto appertaining should be 
vested in and be held by James Stillman, of New York, and Thomas Carson, 
administrator with will annexed of the late Mrs. Maria Josefa Cavazos, de- 
ceased, who were styled "reconvening defendants" In said action; that, upon 
thus procuring such a verdict and judgment the appropriate deed of con- 
veyance should be made by said owners to the United States, and the usual 
warrant of the secretary of war upon the treasurer of the United States for 
the amount of said appropriation procured and obtained, and the sum of $20,- 
000 due as aforesaid at Washington immediately paid from said funds by the 
arbitrators thereinafter named; that the balance of said fund should be de- 
posited without delay In the banking house of Ball, Hutchings & Co., of the 
city of Galveston, to the credit of certain named arbitrators, to wit Messrs. 
Wm. P. Ballinger, T. N. Waul, and David B. Culberson; that the parties to 
the agreement should submit their claims to these arbitrators, the arbitrators 
should meet as early as practicable, and the money should be divided between 
the claimants in proportion to the interest of each, as determined by the arbi- 
trators, whose findings should be binding and conclusive. The agreement 
made provision for supplying the place of any arbitrator who was unwilling 
or failed to act. On the day following the date of the agreement a trial was 
had of the action pending in the court before a jury, wherein, as the plaintiffs 
made no appearance, the cause was heard upon the pleas of reconvention of 
all the interveners, and a verdict rendered in favor of Stillman and Carson, 
administrator, etc., in the proportion of one undivided half each of the prop- 
erty in suit. Following the verdict, judgment was rendered against the plain- 
tiffs, defendants, and other interveners, in favor of Stillman and Carson, ad- 
ministrator, etc. 

On January 12, 1894, the present bill was filed by three joint complainants, 
to wit, Juan Salinas, who was one of the parties plaintiff in the suit at law, 
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and also one of the parties to the agreement In question; Vincente Salinas, 
who was one of the plaintiffs in the suit at law, but who denies that he was 
a party to the agreement in question; and H. E. Woodhouse, who was an 
intervener in the suit and a party to the agreement, attacking the said agree- 
ment for mistake upon the part of Juan Salinas and Henry E. Woodhouse in 
signing the same, and for inherent vices, and attacking the judgment as a 
fraud upon the court, because the agreement mentioned was not brought to 
the knowledge of the court and jury on the trial, thereby, as alleged, prevent- 
ing a judicial determination of the issues as formed by the pleadings. The 
bill makes no defendants eo nomine, and prays for no process against any 
one, though in the middle of the bill there is a recital of the names of many 
persons who had become parties to the action at law, including the United 
States, but not disclosing the relations or interests of any one of them; and 
it is then averred that "said parties are now made parties hereto, together 
with Henry Wagner, of Cameron county, Texas." The only averment in the 
bill relating to any interest in the subject-matter of Henry Wagner is as 
follows: "Your petitioners further say that Henry Wagner .is a resident citi- 
zen of Cameron county, Texas, and the city of Brownsville; is a successor 
of Win. L. Kellogg, and one of the successors of Zachary Taylor, aforesaid; 
is now in possession of the land In suit of The Heirs of Miguel Salinas v. Win. 
L. Kellogg, which is made the subject of petitioners' claims herein." The bill 
prays for relief as follows: "In consideration of the foregoing, and inasmuch 
as your petitioners are without legal remedy, these petitioners pray that said 
alleged judgment so rendered on the 14th day of July, 1887, be set aside, 
vacated, annulled, and held for naught; that your petitioners be accorded 
and afforded opportunity to proceed with the trial of petitioners' rights as set 
out and claimed in this petition, and in the original petition in the The Heirs 
of Miguel Salinas v. Wm. L. Kellogg, and in the intervention of H. E. Wood- 
house filed In said cause, a copy of which original petition Is attached, made 
an Exhibit A, and made a part hereof; and for any and all relief which to 
your honors seem just and equitable." Although no process appears to have 
been prayed for, issued, or served, Henry Wagner appeared and filed a general 
demurrer to the bill for want of equity. Thomas Carson, as administrator 
with the will annexed of Maria Josefa Cavazos, deceased, also appeared and 
filed general and special demurrers. The circuit court sustained the general 
demurrers of Wagner and Carson, some of the special demurrers of Carson, 
and, the complainants declining to amend, dismissed the bill. The complain- 
ants appeal to this court, assigning as errors, in substance, that the circuit 
court erred in sustaining the demurrers to the bill. 

T. J. McMinn, for appellants. 

H. J. Leovy and J. P. Blair, for appellees. 

Before PARDEE and McCORMICK, Circuit Judges, and BRUCE, 
District Judge. 

PARDEE, Circuit Judge, after stating the facts as above, deliv- 
ered the opinion of the court. 

The complainants' bill is framed in disregard of the equity rules 
of the supreme court of the United States and the generally recog- 
nized rules of equity pleading, but we gather from it that the 
complainants therein are seeking to set aside and annul a judg- 
ment, rendered at law in an action in which they and many others 
were parties, because the judgment was preceded by an agreement 
between some of the parties to the action in which provision was 
made for the recovery of the title, rents, and profits of real estate 
in favor of two of the parties thereto, to the exclusion of the rest, 
but under which eventual distribution should be made to all the 
parties according to interest as determined by the arbitration 
therein provided for. The agreement is attacked because of al- 
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leged error and mistake on the part of the complainants, in that, 
at the time of signing the same, the complainants were misled and 
misinformed as to the real purport and effect of the agreement by 
reason of the absence at the time of their counsel previously em- 
ployed, and by the representations and persuasion of the attor- 
neys of other parties; because the agreement was calculated to 
operate a fraud upon the court in the trial of the action then pend- 
ing at law; because certain provisions therein contained were 
against public policy; because two of the arbitrators named in the 
agreement were of counsel for certain of the parties in interest; 
and because the provisions with regard to arbitration were not 
otherwise in accordance with the provisions of the Revised Stat- 
utes of Texas relating to arbitrations. It is also intimated in the 
bill that by reason of the agreement the title eventually to be 
given the United States would be in some way defective. The 
claim that the agreement was void for mistake on the part of the 
complainants in not being informed as to its real purport and effect, 
even if otherwise sufficient to warrant relief, — which is doubtful, — 
loses nearly, if not all, of its force when we consider the length 
of time which elapsed between the agreement and the institution 
of the present suit, to say nothing of the averments in the bill, 
in which it clearly appears that the complainants' real grievance 
is that the principal parties thereto did not at the time intend to 
carry out the agreement, and that they have during all these years 
delayed and refused to carry out the same. Besides this, the aver- 
ments of the bill with regard to error and mistake on the part 
of the complainants are altogether too indefinite and general in 
regard to any mistake upon the part of the complainants. 

We have searched the bill in vain to find a specific averment 
that at any time any or either of the complainants was actually 
misled or deceived as to the purport and effect of the agreement 
The averment that "for want of counsel, and on account of the 
absence of well-prepared and well-considered legal advice, peti- 
tioner Woodhouse was led into error," is the nearest approach to 
any averment of the kind, and that is wholly insufficient The 
agreement being between only two of the plaintiffs and part of the 
interveners in the action at law, and providing only for an ascertain- 
ment of the interest of the parties to the same after a favorable 
verdict should be obtained in the action, we are wholly unable to 
see that there was any necessity whatever for bringing the agree- 
ment to the notice of the court, or any impropriety whatever in 
failing to have it entered of record. So far as it was an attempt 
by the parties to settle their difference out of court by arbitration, 
or in any other amicable manner, the proceeding is to be com- 
mended rather than adversely criticised. Parties may adjust their 
differences out of court, and afterwards give effect to the settle- 
ment by a judgment or decree of court, which will be as binding 
and conclusive as any other adjudication. Nashville, C. & St 
L. R. Co. v. U. S., 113 U. S. 261, 5 Sup. Ot. 460. The contention 
that the agreement was against public policy seems to be w r holly 
based upon the fact that by the terms of the same a portion of the 
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moneys eventually to be derived from the United States for the 
purchase of the Ft. Brown reservation was to be paid to certain 
agents at Washington who assisted in procuring the said appro- 
priation. It is true that the act of congress making the appropri- 
ation provides that the "full amount of the price including rent 
shall be paid direct to the owners of the property"; it is also true 
that contracts for services in procuring legislation by lobbying are 
against public policy; but, conceding this, it by no means follows 
that any fraud could or would have been perpetrated on the United 
States if, after the money had been paid by the United States di- 
rectly to the owners of the property, the owners of the property 
had thereupon recognized and paid for legitimate services rendered 
by agents in procuring the appropriation. In the case of Trist 
v. Child, 21 Wall. 441, the distinction is clearly recognized between 
contracts for lobbying services and contracts for professional or 
other services legitimately rendered by agents. The bill is silent 
as to the character of the services rendered in Washington for 
which payment was to be made. We naturally indulge in the pre- 
sumption that they were lawful. At the same time it is to be 
noticed that if the complainants' charge that the agreement was 
against public policy, aijd a fraud upon the government, is well 
founded, it by no means follows that the complainants in the pres- 
ent case can obtain relief on that ground. On the contrary, the 
court would be likely to apply the maxim in pari delicto against 
at least two of the complainants. The charge that two of the 
arbitrators named in the agreement were of counsel for parties in 
interest, and therefore disqualified to act, is without any merit, par- 
ticularly when taken in connection with the fact that the bill 
utterly fails to show that the complainants were unaware of such 
employment and interest at the time the agreement was entered 
into. 

It is true that the Revised Statutes 'of the state of Texas provide 
a mode of submitting causes for arbitration, which statutes do 
not appear to have been complied with in toto in the agreement in 
question; but the last article (56) of the title on the subject con- 
cludes us follows: 

"Nothing herein shall be construed as affecting the existing right of parties 
to arbitrate their differences in such other mode as they may select" See 
Rev. St. Tex. tit "Arbitration." 

We are of opinion that the circuit court ruled correctly on the 
general and special demurrers to the complainants' bill, and that 
the assignments of error in this court are not well taken. As the 
complainants refused to amend in the circuit court, and stood on 
their bill, which was clearly defective in substance and for want 
of parties and as to the relief sought, we are constrained to sustain 
the circuit court in dismissing the bill. At the same time, we 
notice that, under the facts recited in the bill, the complainants 
have an equity which may hereafter require judicial recognition. 
The agreement attacked undoubtedly created a trust in favor of 
the parties thereto, and equity may require that such trust shall 
be recognized and enforced. In a suit for such purpose, the de- 
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cree dismissing the bill. in the present case without reservation 
may be interposed, and perhaps with effect, as res judicata against 
the present complainants. To avoid this, and to save any equi- 
table rights the complainants may actually have, a majority of this 
court are of opinion that the decree should be amended so as to 
show that the bill was dismissed without prejudice, but at com- 
plainants' cost The decree of the circuit court appealed from is 
reversed, and a decree is rendered in favor of Henry Wagner and 
Thomas Carson, administrator with the will annexed of Maria Josef a 
Cavazos, deceased, dismissing the complainants' bill without prej- 
udice, but with costs of this and the circuit court 



KEMP v. NICKBRSON et al. 

(Circuit Court, D. Massachusetts. March 20, 1895.) 

No. 344. 
Laches— Stale Claim. 

K., an heir at law of one N., more than 23 years after the death of N. and 
the probate of his will, filed a biU against N.'s executors and trustees, al- 
leging that under the will such executors and trustees had no exclusive 
property in or control over certain assets of the testator, and seeking*dis- 
tribution thereof as intestate estate. The bill' gave no reason for the de- 
lay, and charged no Imposition or fraud. Held, on demurrer, that the suit 
was barred by plaintiff's laches. 

This was a suit by Phoebe D. Kemp against Seth Nickerson, Jr., 
and others, executors of John Nickerson, deceased, to obtain dis- 
tribution of a part of the estate of the decedent Heard on de- 
murrer to the bill. 

Harvey D. Hadlock, for complainant 
Robert M. Morse, for defendants. 

COLT, Circuit Judge. This' case was heard on demurrer to the 
bill. It appears from the bill that the plaintiff is an heir at law 
of John Nickerson, who died in 1869, leaving an estate estimated 
at {150,000; that an instrument purporting to be his last will 
and testament was approved and allowed by the probate "court 
held at Barnstable in the commonwealth of Massachusetts; that 
the defendants were appointed executors and trustees under the 
will, and took upon themselves the duties thereof. The bill fur- 
ther alleges on information and belief that said instrument was 
prepared and signed when the said testator was in extremis. 
The bill further alleges that under, the ninth clause of said in- 
strument the defendants have no exclusive property in or con- 
trol over the bank and railroad stocks coming into their hands 
as executors and trustees, and that the same should be distributed 
under the laws of Massachusetts as intestate estate. From the 
allegations in the bill it may be presumed that the will was probat- 
ed in 1869, the year of the testator's death. This suit was not 
brought until 1893, or more than 23 years thereafter. There is 
no reason given in the bill why the plaintiff did not earlier in- 
stitute suit, nor any excuse for her long delay; no impediment 
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i on her part is alleged, or concealment in relation to the will or 

the probate thereof; nor is any imposition or fraud charged. 
j One of the grounds of demurrer is the laches of the plaintiff in 

I the prosecution of this claim. Without passing upon the other 

| grounds of demurrer, I think this suit, under the well-settled rule 

governing stale claims, is barred by reason of the long unexplain- 
! ed delay and gross laches of the plaintiff. Broderick's Will, 21 

Wall. 503; Marsh v. Whitmore, Id. 178; Badger v. Badger, 2 
Wall. 87; Godden v. Kimmell, 99 U. S. 201; Brown v. County of 
Buena Vista, 95 U. S. 157; Speidel v. Henrici, 120 TJ. S. 377, 7 
i Sup. Ct. 610; Eichards v. Mackall, 124 U. S. 183, 8 Sup. Ct. 437; 

Pearsall v. Smith, 149 U. S. 231, 13 Sup. Ct. 833; Metropolitan 
Bank v. St Louis Dispatch Co., 149 U. S. 436, 13 Sup. Ct. 944; 
Harwood v. Bailroad Co., 17 Wall. 78; Hammond v. Hopkins, 143 
U. S» 224, 12 Sup. Ct. 418; Hume v. Beale's Executrix, 17 Wall. 
336; Mackall v. Casilear, 137 U. S. 556, 11 Sup. Ct. 178; Stearns 
v. Page, 7 How. 818; Hanner v. Moulton, 136 U. S. 496, 11 Sup. 
Ct 408; Bowman v. Wathen, 1 How. 189; Boon v. Chiles, 10 Pet. 
177, 223; Bright v. Legerton, 29 Beav. 60; Gale v. Nickerson, 144 
Mass. 415, 11 N. E. 714. Demurrer sustained; bill to be dis- 
missed, with costs. 



PHOENIX FURNITURE CO. v. PUT-IN-BAY HOTEL CO. et al. 

[ * (Circuit Court, N. D. Ohio, W. D. February 20, 1895.) 

I No. 1,088. 

1. Mechanics' Liens— Labor op Architect in Preparing Plans and Super- 
intending Construction. 

A statute giving a lien to a person "who performs labor or furnishes 
machinery * * * for erecting, altering, repairing or removing of a 
house, * * * by virtue of a contract," etc. {Laws Ohio 1894, p. 135), 
I includes not merely those performing manual or unskilled labor, but ex- 

tends to the labor of an architect in preparing plans and specifications, 
i and in superintending construction, where it appears that such plans and 

specifications were prepared with a view to the particular location where 
the building was actually erected, and in pursuance of a contract having a 
j substantial financial basis. 

I 2. Same. 

Quaere, whether a lien could be maintained for the plans and specifica- 
I tions disconnected with the labor of superintendence. 

8. Same— Place of Filing Lien, 
i Under such circumstances the lien claim is properly filed in the county 

| where the building was erected and the labor of superintendence per- 

formed, although most of the labor of preparing the plans and specifica- 
l tlons was performed in a different county. 

This was a suit by Phoenix Furniture Company against the Put- 
in-Bay Hotel Company and others to enforce a mechanic's lien. 

George H. Beckwith and A. L. Smith, for complainant. 
M. G. Bloch and J. K. Hamilton, for E. O. Fallis & Co. 
A- P. Crane aild W. H. A. Bead, for John M. Crocker. 

BICKS, District Judge. The journal entry referring this case to 

. a special master is not before me, neither are its terms referred to 

in the master's report; so I am not sure as to the exact nature of 
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the order under which the reference was made. Bat I have no 
recollection of the court's passing upon any legal questions in- 
volved, so that I assume that the case falls within that of Kimberly 
v. Arms, 129 U. S. 512, 9 Sup. Ct 355, and Davis v. Schwartz, 15 
Sup. Ct 239, in so far as the weight to be given to the master's 
findings of facts is concerned. 

There are no serious questions of fact involved in any of the ex- 
ceptions pressed by counsel for any of the parties. The most im- 
portant questions are questions of law, and*are involved in the 
claims of E. O. Fallis & Co. and John M. Crocker. Fallis & Co. 
claim a mechanic's lien for preparing plans and specifications for 
the building known as the "Hotel Victory," and for the general 
superintendence of the work of constructing the same. This claim 
is resisted very earnestly on the following grounds: First. That, 
under the laws of the state of Ohio, an architect is not entitled to 
a mechanic's lien, either for preparing plans and specifications for 
a building, or for the general superintendence of the work of con- 
structing the same. Second. That they failed to comply with 
the plain requirements of the statute relative to the filing of the 
same, and insist that inasmuch as the plans and specifications were 
prepared in Lucas county, Ohio, the lien should not be filed in 
Ottawa county, Ohio. Third. That no valid contract was ever 
made between the Put-in-Bay Hotel Company, or its authorized 
agent,. and E. O. Fallis & Co. Fourth. That the work was aban- 
doned in the fall of 1889, and the lien was not filed within four 
months thereafter. Fifth. The omission to set forth in the lien 
filed by Fallis & Co. the changes subsequently made in the original 
plans of the hotel confines such lien to the amount of the original 
contract Sixth. The cost of the hotel does not amount to the 
sum claimed by the defendants Fallis & Co., on which they have 
computed their lien. Seventh. That Fallis & Co. are estopped 
from asserting a lien as against the first mortgage. 

The mere statement of these several grounds for exception 
would indicate the facts in dispute, and, in so far as the master 
has reported upon them, I think they are conclusive, in the absence 
of anything to show that they are unsupported by the evidence. 
Upon all these questions of fact the master has found in favor of 
the defendants E. O. Fallis & Co., to wit: That there was a valid 
contract between the Put-in-Bay Hotel Company and Fallis & Co.; 
that the lien was filed within four months after the work was com- 
pleted; that the cost of the hotel amounts to the sum claimed by 
the defendants Fallis & Co.; and that there are no questions of 
fact which estop them from asserting their lien against the first 
mortgage. 

I shall not undertake to argue at length in this opinion the legal 
questions involved. It seems to me just and equitable that this 
statute in favor of lienors should be given as broad a construction 
as the intent of the legislature will permit The statute reads 
as follows: 

"A person who performs labor, or furnishes machinery, • • * for erect- 
ing, altering, repairing or removing of a house, * * * by virtue of a coo- 
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tract with the owner or hie authorized agent, * * • shall have a Hen." 
Laws l&U, p. 135. 

The contention that the word "labor" in this statute means only 
manual labor or unskilled labor would put upon it a very narrow 
and strained construction. There is no reason in equity or in law 
why the architect who conceives and puts upon paper the design 
for such an immense building as this Hotel Victory is, and who 
puts upon paper with such minuteness of detail the specifications 
and drawings as to enable any one skilled in such business to erect, 
with perfect proportions and proper stability, such a mammoth 
structure, should not be protected in his contribution to the com- 
pletion of such work, as well as the carpenter, the plumber, the 
painter, or the frescoer who performs manual labor. The court 
certainly ought not to strain the statute to exclude labor of this 
high character and grade, unless it is plainly the intent of the legis- 
lature that it should bear such interpretation. The master has 
entered into the discussion of this question with detail, referring 
to the authorities and statutes, and I fully concur in his finding 
that the architect in this case is entitled to a lien not only for the 
plans and specifications, but for the labor and assistance in the 
construction of the building in pursuance of these plans; for it ap- 
pears from the testimony very clearly that these architects were 
not called upon to design a plan to be used at some indefinite loca- 
tion, and at some future time not fixed, and in pursuance of a 
scheme wholly speculative, but they were called upon to draw 
plans and specifications for this building, to be located at this 
place, and in pursuance of a contract having a substantial financial 
basis. In view of the facts as established, it is not necessary to 
determine whether this lien could be maintained for the plans and 
specifications, disconnected with the labor and superintendence; 
and it is perhaps best not to enter into a consideration of this ab- 
a stract question. 

The contention that the claimants failed to comply with the stat- 
ute when they filed their lien in Ottawa county, while the plans 
and specifications were prepared in Lucas county, is, it seems to 
me, not sustained by either reason or law. While it may be true 
that the labor on the plans and specifications was principally done 
in Lucas county, yet the mere result of that labor in Lucas county 
was to put upon paper figures and facts and drawings which were 
valueless until used and put into the form and proportions of a 
building. That could only be done in Ottawa county. That was 
where the practical use was made of whatever labor was done in 
Lucas county. The benefit having resulted to the parties because 
of the application made of the labor of the architects in Ottawa 
county, the lien should be filed there, where the building and the 
real estate were situated. 
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G. A. GEAT CO. ▼. TAYLOR BROS. IRON-WORKS CO., Limited, et aL 

(Circuit Court of Appeals, Fifth Circuit November 27, 1894.) 

No. 257. 

1. Conflict of Laws— Locus of Contract of Sale— Rescission. 

A corporation domiciled in Louisiana placed an order for a machine 
with a manufacturing company located in Ohio; the correspondence show- 
ing the complete terms of the contract, both as to amount and time of 
payment. The builder sent an agent to superintend the erection of the 
machine, and wrote to the purchaser that it might hand the cash and notes 
to him. The machine being ready for operation, the purchaser telegraphed 
that it could not make the cash payment. The seller then wired their 
agent to accept the purchaser's draft at 60 days, with interest, in lieu of 
the cash payment. Held, that the original contract was made under the 
law of Ohio, and that there was nothing in the circumstances to show a 
subsequent rescission of that contract and the making of a new one in 
Louisiana. 

2. 8 ame— Vendor's Privilege. 

As the common law governs contracts of sale of personal property in 
Ohio, where this contract was made, the sellers could not claim the ven- 
dor's privilege given by the Civil Code of Louisiana. 

Appeal from the Circuit Court of the United States for the East- 
ern District of Louisiana. 

This was a bill by the G. A. Gray Company against the Taylor 
Bros. Iron-Works Company, Limited, and others, for injunction, and 
for rescission of a sale, etc. Afterwards, an amended and supple- 
mental bill was filed, making Michael Frank a party defendant, 
alleging that he had purchased from defendant the property which 
complainant was seeking to recover. A decree was entered dis- 
missing the bill and supplemental bill, as against Michael Frank. 
Complainant appeals. 

F. L. Richardson, for appellants. 

By article 3227, Civ. Code, "he who has sold to another any movable property 
which is not paid for, has a preference on the price of his property over the 
creditors of the purchaser whether the sale was made on a credit or without, 
if the property still remains in the possession of the purchaser; so that, if the 
vendor may have taken a note or other acknowledgment from the buyer, he 
still enjoys the privilege." Rivas v. Hunstock, 2 Rob. (La.) 193. If it is urged 
that the seizure and sale of the property have destroyed the vendor's lieD, 
it was held in Lyons v. McRae, 14 La. Ann. 438: "Where property has been 
seized and sold under execution, the money realized still belongs to the debtor, 
and must be surrendered to the syndic." Nor can it be claimed that it was 
necessary to preserve the privilege by registry. Stevenson v. Brown, 32 La. 
Ann. 4C1; Allen v. Buisson, 35 La. Ann. 108; Bank v. Williams, 43 La. Ann. 
419, 9 South. 117. The contract made in Ohio should have been made and 
completed in that state, to be an Ohio contract,— for in Mcllvaine v. Lagare, 
36 La. Ann. 360, where the contract of sale was made in Ohio, but the ac- 
ceptance was not to take place until after Inspection in Louisiana, it was held 
that this was a Louisiana contract; and in Overend v. Robinson, 10 La. Ann. 
728, "where the sale between the parties was made in New York, executory 
merely, with the intention that it should be consummated in New Orleans, and 
it was consummated there, the contract must be considered as completed in 
New Orleans, and the vendor's privilege may be exercised according to the 
laws of Louisiana." In the case at bar the planer was to be delivered and 
set up in New Orleans. That setting up was a thing to be done in this state 
satisfactorily before payment It was to be erected and tested. According to 
the above decisions, that executory contract would have made this a Louisiana 



Digitized by 



Google 



G. A. GRAY CO. V. TAYLOR BROS. IRON-WORKS CO. 687 

contract But that contract was annulled by the refusal of defendants to 
comply with its terms after its arrival, and defendants then made to Mr. 
Edman, the agent in this state, a new proposition, on new terms. The Gray 
Company released them from it, consented to the revocation, and might have 
sold to any third person. By Civ. Code, arts. 1805, 1806, the modification or 
change in a proposition is in all respects a new offer, and "he who makes the 
offer may withdraw It" See Benj. Sales, p. 287. Defendant Mr. Frank, who 
alone defends this suit, claims that this was only *a modification of the Ohio 
contract, and that it is the same contract We have seen that contract was 
executory here, but if it was not, and was complete there, under article 1805, 
Civ. Code, that contract ceased to exist by mutual agreement By this article, 
"the acceptance to form a contract must be in all things conformable to 
the offer." It cannot be denied that that aceptance had been withdrawn 
after its arrival, and both parties set free. It cannot be denied that a new 
and materially altered offer to buy was made after the arrival of the thing 
here. There can be no question of novation of the contract but it was an- 
nulled, and that long before the failure of defendants, and before any litiga- 
tion was contemplated. 

Another question was raised in argument in the lower court. Admitting 
that' this machine was here in New Orleans, and the property of the Gray 
Company, of Ohio, but represented by an agent here, will a sale made by 
that agent to one domiciled here, upon an offer transmitted through the agent 
to the foreign principal, and accepted through same agency, be a Louisiana 
contract? The supreme court of this state holds that it is, in Chaff e v. 
Heyner, 31 La. Ann. 509: "As to rights and remedies of creditors, personal 
property has a situs or locality, and is to be governed by the laws of the coun- 
try where it is located." When there arises a conflict between the law of 
the domicile of the owner and the creditor, the court holds this: "While 
recognizing the principle that all contracts in regard to personal property 
must be regulated by the lex loci of the domicile of the owner." But the situs 
of the thing sold cannot determine the question presented as much as the ques- 
tion, under what laws did the agreement take place? In the same case above 
quoted the court said, "This was not an executed contract, but an executory 
contract and it was to have its execution in Louisiana." In Beirne v. Patton, 
17 La. 590, this court correctly announces that "it is a well-settled rule that, 
where a contract is either expressly or tacitly to be performed in another 
place than that where it is made, its validity is to be governed by the law 
of the place of performance." Story, Confl. Laws, p. 233; 2 Kent Comm. 
pp. 393, 459. So that this contract at bar, whether viewed as having its in- 
ception in Ohio and completion here, or as wholly begun and executed here., 
after its arrival, should be governed by the laws of this state, as to the 
rights and remedies. 

It was further argued by defendant that this planer had become part of the 
realty by being placed in the foundry upon a brick foundation. The plan 
annexed shows the location, and the testimony shows that it is movable with- 
out injury to the walls of the building. In Lapene v. McCan, 28 La. Ann. 
749, it was held that steam boilers which could be moved without damage 
to the sugar house did not form a part of the realty, and the vendor's privilege 
was maintained. Not being attached to the building, it was a movable. 
Mackie v. Smith, 5 La. Ann. 717. In Daugherty v. Vance, 30 La. Ann. 1247, 
mules attached to a plantation, and considered an immovable by destination, 
were seized and sequestered, and vendor's privilege recognized as against 
the entire immovable property. 

Finally, we respectfully submit that it has been shown that the contract 
sued upon was a Louisiana contract; that, if considered as having had its 
origin in Ohio, it was executory in this state, and that contract was set aside, 
and a new one made here, after the machine arrived here; that this machine 
did not become a part of the foundry building,— an Immovable; that com- 
plainants are entitled to the vendor's lien and privilege upon the property 
sold, or the proceeds thereof in the hands of defendant Mr. Frank, aa prayed 
for. 

Max Dinkelspiel, W. O. Hart, J. D. Bouse, and William Grant, for 
appellees. 
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Before PARDEE and McCORMICK, Circuit Judges, and BRUCE, 
District Judge. 

McCORMICK, Circuit Judge. We affirm the judgment of the cir- 
cuit court in this case. The case hinges on the question whether 
the contract of sale of jcertain movable goods mentioned in the rec- 
ord was made under the law of Ohio, or under the law of Louisi- 
ana. Taylor Bros. Iron-Works Company, domiciled in New Orleans, 
La., placed with the appellant (an Ohio corporation doing business 
in Cincinnati) an order for a planer. The correspondence between 
these parties shows their agreement as to the thing to be manu- 
factured and sold by appellant to Taylor Bros. Iron-Works Com- 
pany, the price, and the time of payment. The machine, as first 
ordered, was priced at f 4,445. This was changed so as to add f 90 
to the cost, making the price $ 4,535, one-fourth of which was to be 
paid cash on the day of the arrival of the machine in New Orleans, 
and the balance in six months from that date, with interest On 
the 18th of April, 1892, the purchaser wrote the appellant to "push 
the work [of making the machine] to completion as soon as prac- 
ticable, and forward by quickest route, making best rate you can 
for us." On July 14th, appellant wrote the purchaser: 

"Your planer is done, and Is being prepared for shipment Ordered In the 
car yesterday, and are in hopes of getting car out to-morrow evening. * • • 
Our superintendent wiU start just as soon as you wire us the machine has 
come." 

On July 26th, appellant wrote purchaser: 

"Not hearing from you, we take it for granted that planer has arrived in 
New Orleans, and possibly our Mr. Erdman is with you. If so, you might 
hand Mr. Erdman the cash and notes in settlement for planer." 

On July 29th the purchaser replied: 

"We have received the planer, and are now unloading same. Mr. Erdman 
was over last night, but, as we will not have it on foundation before Saturday 
evening, he went back, to return Saturday evening and spend Sunday with 
us. It will be the middle of next week before we can run it, as the driving 
gear comes on the outside, and we have to put up three counter shafts to 
reach it" 

The purchaser placed the machine in position in the iron works, 
adjusted it to the other machinery and the motive power therein, 
ready for use, and then, on the 10th day of August, wired appellant, 
at Cincinnati, "Not a matter of choice, but necessity; cannot make 
cash payment now." The appellant then wired Mr. Erdman to ac- 
cept purchasers GO-day draft, with interest, in lieu of cash payment 
We are of opinion that this case does not come within the authority 
of Mcllvaine v. Legare, 36 La. Ann. 359, or within any of the au- 
thorities cited for appellant. This contract of sale was made 
under the law of Ohio, the place of the domicile of the vendor. The 
sale was complete on the delivery of the finished machine to the 
carrier. The fact that appellant's superintendent came to New 
Orleans to be present at the starting of the machine to work did 
not effect or show a suspension of the contract of sale. There was 
nothing in the circumstances, the correspondence, or the conduct 
of any of the parties to show or effect a rescission of the sale made 
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in Ohio, and the making of a new sale in Louisiana, The thing, 
the subject of the sale, remained the same in substance and situa- 
tion. The price was not changed The purchaser could not make 
the cash payment, and the vendor accepted a 60-day draft, with in- 
terest, in lieu thereof. This does not express or imply a rescission 
of the sale already made under the law of Ohio, where the common 
law governs such contracts. The purchaser did not pay appellant 
for the machine. It has been seized and sold at the suit of other 
creditors of the Taylor Bros. Iron-Works Company. Appellant's 
contract being a common-law contract of sale of personal property, 
it cannot claim the vendor's privilege given by the Civil Code of 
Louisiana. The judgment of the circuit court is affirmed. 



PROVISIONAL MUNICIPALITY OF PENSACOLA v. NORTHRUP. 

(Circuit Court of Appeals, Fifth Circuit February 25, 1895.) 

No. 341. 

Btrebt-Railway Companies— Obligation to Pave Streets— Rights op Bond- 
holders. 

A street-railroad company, operating under an ordinance requiring it to 
keep "in good condition" the street between its rails and one foot each side 
thereof, was required by a subsequent ordinance to pave the street to the 
same extent. The company accepted this ordinance, agreed to pay the. 
town the cost of such paving, and consented that such cost should be a lien 
on its property. After the passage of the ordinance, but before the date 
of the agreement, the company issued and sold its mortgage bonds. Held, 
in a suit to foreclose the mortgage bonds, that the city had no lien for 
pavements laid under the ordinance and agreement Chicago v. Sheldon, 
Wall. 50, and Railroad Co. v. Hamilton, 10 Sup. Ct. 54G, 134 U. S. 290, 
followed. 

Appeal from the Circuit Court of the United States for the North- 
ern District of Florida. 

This was a bill by W. H. Bosley, Douglas Gordon, and D. W. 
Thorne, citizens of Baltimore, Md., against the Pensacola Terminal 
Company, a corporation of the state of Florida, to foreclose a mort- 
gage to secure an issue of bonds. The cause was heard in the 
circuit court upon a petition filed by the provisional municipality 
of Pensacola against W. H. Northrup, as receiver of the terminal 
company, praying that certain amounts should be decreed to the 
petitioner prior to any allowance upon the bonds. The court, by 
interlocutory order, denied the relief asked, with costs against the 
petitioner. From this order the petitioner appealed. 

The facts, as stated in the appellant's brief, and assentej to and 
adopted by the appellee, were as follows: 

On May 1, 1892, the Pensacola Terminal Company was operating a line of 
street railway in the city of Pensacola, having been incorporated under the 
general incorporation laws of Florida, and using the streets of the city under 
the provisions of an ordinance of December 6, 1882, requiring that the portion 
of the street between the rails of the street railroad, and one foot on each side 
thereof, should be kept in good condition. On February 3, A. D. 1892, the 
provisional municipality of Pensacola enacted an ordinance to pave Palafox 
street, along which the road of the terminal company was laid, and over 
which it was operating Its horse street cars. One of the provisions of this or- 
v.66*\no.5 — 44 
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dlnance Is (section 3) to "require the Pensacola Terminal Company to pave the 
street between its rails and one foot on each side thereof," In the manner 
which the municipality should contract for the paving of the entire width of 
the street After that day (May 1, 1892) the terminal company issued bonds 
to complainants in the bill of complaint, secured by a mortgage on all of its 
property, franchises, privileges, and immunities then existing or thereafter to 
be acquired, and upon its rents, profits, and receipts. On March 6, 1893, after 
the execution of said mortgage, the terminal company and the municipality 
entered into an agreement by which the former accepted "the benefits, liabil- 
ities and terms of the contract for street paving" which the latter had made, 
and agreed "to pay to the said provisional municipality the amount of the cost 
of the paving required to be done by it" by the terms of the ordinance, and 
agreed **that the lien fixed by said ordinance" should "exist upon its property" 
for the amount apportioned for the paving between the rails and one foot on 
each side thereof. On May 28, A. D. 1893, the mortgage bondholders filed 
their bill to foreclose, and for a receiver. On the same day the court made an 
order appointing W. H. Northrup receiver. On June 15, A. D. 1894, the pro- 
visional municipality filed ite petition In the court reciting the afore-men- 
tioned ordinances and agreements; that three Installments of the amount for 
which the terminal company was liable were due and unpaid, and were a 
lien, under the laws of Florida, of prior dignity and paramount to all others 
on the right of way, rolling stock, and all other property of the terminal com- 
pany in the hands of the receiver. The prayer of the petition Is for the court 
to declare such lien, and to decree the payment by the receiver of said 
amounts, and general relief. The answer of the receiver denies that, under 
the original charter, it became the duty of the terminal company to bear the 
expense of paving said portion of the street and denies that it has ever been 
the duty of the company, under its charter or the charter of the city of Pen- 
sacola, or any ordinance of the city, to pave any portion of the street It ad- 
mits that "it may be true" the provisional municipality of Pensacola and the 
terminal company entered into the said contract, but alleges that the contract 
was made after the execution and issuance of the first mortgage bonds held 
in trust by the Baltimore Trust Company, and was never consented to by It or 
the bondholders, and was not binding upon them, and was not a lien upon 
said property, In the absence of any law making it such, prior to the lien of 
the mortgage securing the bonds, and that there is no law of Florida, or valid 
ordinance of the city of Pensacola, making such paving a lien upon said 
property. The evidence submitted was the ordinance of December 6, A. D. 
1882, the ordinance of February 3, 1892, and the contract of March U, A. D. 
1893. While it appears that the Pensacola Terminal Company has been in- 
corporated, there is no claim that there Is anything in its charter affecting the 
right of the city to regulate Its use of the public streets under the provisions 
of the Revised Statutes of Florida. 

The decree of the circuit court was in these terms: 
It Is ordered, adjudged, and decreed that the prayer of the said intervention 
be and is hereby denied, and that the said provisional municipality of Pen- 
sacola is not entitled to a lien upon the said property of the said Pensacola 
Terminal Company for the sums expended for paving the said portion of 
said street between and on each side of its track, and that the said provisional 
municipality do pay the costs of this proceeding, and that execution issue 
therefor. 

John C. Avery and C. H. Laney, for appellant 
W. A. Blount and A. C. Blount, for appellee. 

Before PARDEE and McCORMICK, Circuit Judges, and TOUL- 
MIN, District Judge. 

PER CURIAM. We are of opinion that this case is controlled 
by Chicago v. Sheldon, 9 Wall. 50, and by Railroad Co. v. Hamilton, 
134 U. S. 296, 10 Sup. Ct 546, and the decree appealed from is af- 
firmed. 
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SPATE NAT. BANK OF ST. JOSEPH, MO., v. NEWTON NAT. BANK. 

(Circuit Court of Appeals, Eighth Circuit February 23, 1890.) 

No. 502. 

Agreement by Bank to Pay Note— Power op Cashier. 

The complaint in an action by one bank against another bank on notes 
payable to the M. Co., and executed by its stockholders, who constituted 
the board of directors, among whom was C, the cashier of defendant 
bank, alleged that plaintiff had discounted the notes at the request and 
for the benefit of defendant; that the proceeds had been received by de- 
fendant, and used by it in its business; that, though defendant did not in- 
dorse the notes when they were discounted, yet they were executed, and 
indorsed by the payee to plaintiff, solely for the accommodation of de- 
fendant, it agreeing by letter written by C. that at maturity the notes 
might be charged to defendant, if arrangements were not made for their 
renewal. The answer alleged that the notes were executed for the accom- 
modation of the payee, under an arrangement with plaintiff to discount 
the notes for the sole benefit of the payee, and not for the benefit of de- 
fendant; that the letter written by C. was without the knowledge or ratifi- 
cation of defendant or its directors, and that the bank had received no 
consideration for the promise that the notes might be charged to its ac- 
count at maturity; that plaintiff knew at the time that C. was not only 
one of the makers of the notes, but also a stockholder and officer of the 
payee and indorser, yet did not make inquiry as to his authority to bind 
defendant; that C, in sending the letter, was rot acting altogether for de- 
fendant, as its cashier, but was also acting for himself and the M. Co., 
which plaintiff then knew; that C, in requesting plaintiff to place the pro- 
ceeds to defendant's credit, did so as the representative of the M. Co., 
which plaintiff then knew, and that with such knowledge, and in com- 
pliance with such direction of C, plaintiff placed the proceeds to defend- 
ant's credit; that the M. Co. directed the proceeds of the notes to be thus 
placed to defendant's credit as a mere matter of convenience to the M. Co., 
and not as a matter of convenience to defendant; that defendant had no 
notice of such direction till after the credit was given; and that in giving 
such direction the M. Co., as plaintiff knew, did so merely to facilitate the 
transmission to it of the proceeds of the loan. Held, that plaintiff's motion 
for a judgment on the pleadings was properly overruled, as it admitted all 
the allegations of the answer, and it is not within the scope of the ordi- 
nary duties of a cashier to bind his bank by agreement to discharge obliga- 
tions which he has himself contracted for the accommodation of a third 
party. 

In Error to the Circuit Court of the United States for the District 
of Kansas. 

Action by the State National Bank of St. Joseph, Mo., against 
the Newton National Bank, on notes. Judgment for defeiidant. 
Plaintiff brings error. 

M. A. Reed and J. G. Slonecker filed brief for plaintiff in error. 
C. S. Bowman and Charles Bucher filed brief for defendant in 
error. 

Before CALDWELL, SANBORN, and THAYER, Circuit Judges. 

THAYER, Circuit Judge. The sole question presented by this rec- 
ord is whether an answer filed by the Newton National Bank, the de- 
fendant in error, to a suit brought against it by the State National 
Bank of St Joseph, Mo., the plaintiff in error, stated a good defense 
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to the action. The question arises in the following manner: The 
State National Bank of St Joseph, Mo., hereafter termed the *St 
Joseph Bank," sued the Newton National Bank, hereafter termed 
the "Newton Bank," in the circuit court of the United States for 
the district of Kansas, to recover the amount due on two promissory 
notes, each for the sum of $ 10,000, which were executed on July 
21, 1890, and were afterwards sold to the plaintiff bank. Both 
notes were payable to the order of the McLain Live-Stock & Invest- 
ment Company. One of them was executed by A. H. McLain, 
Horace McLain, O. R. McLain, and A. O. McLain. The other was 
executed by A. EL McLain, E. S. McLain, C. R. McLain, and A. O. 
McLain. The makers of these notes owned all the stock of the 
McLain Live-Stock & Investment Company, and constituted the 
board of directors of that company. C. R. McLain, one of the 
makers of said notes, was also cashier of the Newton Bank, while 
A. H. McLain and A. O. McLain were, respectively, vice president 
and assistant cashier of said bank. The St. Joseph Bank alleged 
in its complaint, in substance, that it had discounted these notes 
at the request of the Newton Bank, and for its benefit; that the 
proceeds of the discount had been received by the Newton Bank, 
and had been used by it in the ordinary course of its business; 
that, although the Newton Bank did not indorse the notes at the 
time they were discounted, yet that the notes were in fact executed 
by the makers thereof, and were indorsed to the St Joseph Bank 
by the payee, solely for the accommodation of the Newton Bank, — 
the latter bank agreeing, by means of a letter written by C. R. Mc- 
Lain, its cashier, that at the maturity of said notes they might be 
charged to the Newton Bank, if arrangements were not made in 
the meantime for the renewal of the paper. The plaintiff bank 
also alleged that no arrangement for a renewal of the paper was in 
fact made before maturity, that the notes were overdue, and that 
the payment thereof had been demanded from the defendant bank, 
wherefore it prayed judgment against it for the amount due on said 
notes. The answer of the defendant bank to said complaint ad- 
mitted the execution and sale of the notes to the St Joseph Bank, 
but it alleged the fact to be that said notes were executed for the 
accommodation of the payee therein named, to wit, the McLain 
Live-Stock & Investment Company, in pursuance of an arrangement 
between said payee and the St Joseph Bank whereby the latter 
was to discount, and did in fact discount, the notes for the sole 
benefit of the payee, and not for the benefit of the Newton Bank. 
The answer further averred, in substance, that the letter written 
by C. R. McLain, the cashier of the defendant bank, authorizing 
the notes to be charged to it at maturity, was written wholly 
without the knowledge or sanction of the Newton Bank, or of its 
board of directors; that neither said bank nor its board of directors 
had authorized the writing of such letter by its cashier, or had 
ratified his action in so doing; and that the bank had received no 
consideration for the promise therein contained, that the notes 
might be charged to its account at maturity. The answer also 
contained the following averments: 
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"That If plaintiff did discount said notes upon the strength of the said 
Charles It. McLain's direction to it to charge the same to defendant at their 
maturity, which this defendant denies, plaintiff well knew at the time that 
said Charles R. McLain was one of the makers of said notes, and was indi- 
vidually Interested in the McLain Live-Stock & Investment Company, the 
indorser • • • thereof, as a stockholder, director, and officer therein, and 
that, being so interested, he, the said McLain, was in no position to fairly 
and honestly act for, represent, and bind defendant bank in and about the 
matters in which he was so individually interested, and it became and was 
the duty of plaintiff, before accepting the promises and acting on the direc- 
tions of the said McLain, as cashier of defendant, in and about the matter 
aforesaid, to make inquiry as to his authority, as cashier or otherwise, to so 
bind the defendant, which inquiry plaintiff did not make, but with full no- 
tice of the said McLain's individual interest therein, as aforesaid, acted as 
it did in the premises; * * • that the said (X R. McLain, in writing and 
sending the letter, • * * was not acting altogether for defendant bank, 
as its cashier, but was also acting for and representing himself and the Mc- 
Lain Live-Stock & Investment Company, which plaintiff at the time well 
knew, and the said McLain, in requesting the plaintiff to place the proceeds 
of said notes to the credit of defendant bank, as set up in the petition, made 
such request and gave such directions as the agent and representative of 
the said McLain Live-Stock & Investment Company, and for it and on its 
behalf, all of which the plaintiff understood and well knew at the time; 
• * * that it was with such knowledge, and In compliance with such di- 
rection of said C. H. McLain, acting as the representative and agent of said 
McLain Live-Stock & Investment Company, that plaintiff placed such pro- 
ceeds to the defendant's credit; * • * that the McLain Live-Stock & In- 
vestment Company directed plaintiff bank to place the proceeds of said notes 
to the credit of defendant, as aforesaid, as a mere matter of convenience to 
It, and not as a matter of any convenience or accommodation to defendant 
and defendant had no notice or knowledge of such direction being given uutil 
after such credit was given as aforesaid; that, in giving such direction to 
plaintiff to credit this defendant with the proceeds of said notes, the said 
McLain Live-Stock & Investment Company, as plaintiff well knew, did so 
merely for the purpose of facilitating the transmission to it of the proceeds 
of said loan." 

The plaintiff bank subsequently filed a reply to said answer, 
wherein it denied all of the allegations contained in the answer. 
It afterwards filed a motion for a judgment in its favor upon the 
pleadings, which motion the court overruled. Thereafter, the plain- 
tiff bank announced that it would rest the case on its motion for a. 
judgment upon the pleadings. The circuit court thereupon entered 
a judgment in favor of the defendant To reverse that judgment 
the plaintiff bank has removed the record to this court by writ of 
error. 

It it manifest that the aforesaid motion filed by the plaintiff 
proceeded upon the theory that the admissions contained in the 
answer were sufficient to warrant a judgment in favor of the plain- 
tiff, irrespective of all other allegations in said answer contained. 
The motion admitted all of the affirmative allegations contained in 
the answer which were at first put in issue by the reply. By filing 
said motion the plaintiff, in effect, asserted, and rested its case on 
that assertion, that, notwithstanding all of the facts stated in the 
answer, it was nevertheless entitled to a judgment We think that 
this position was untenable. In view of the motion for a judgment 
on the pleadings, it stood admitted of record that the notes in suit 
were discounted for the sole benefit of the McLain Live-Stock & In- 
vestment Company, in pursuance of a previous agreement between 
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it and the plaintiff bank; that the proceeds were received and used 
by the investment company, and not by the Newton Bank; that 
they were placed to the credit of the Newton Bank, on the books 
of the plaintiff bank, merely as a convenient mode of transmitting 
the same to the investment company; and that the plaintiff was 
well advised of that fact when it made the discount It also stood 
admitted that the letter signed by C. R. McLain, as cashier of the 
Newton Bank, authorizing said notes to be charged at maturity to 
that bank, had been written by said McLain of his own motion, 
without the knowledge or sanction of said bank or its board of 
directors, and that the plaintiff bank had caused no inquiries to 
be made as to the extent of McLain's authority, although it well 
knew that by writing said letter he had assumed to bind the bank, 
of which he was cashier, to pay his individual notes to the amount 
of $20,000. The contention that the letter written by the cashier 
of the Newton Bank had the effect of binding that bank to pay the 
notes in suit, notwithstanding the admitted facts that it was writ- 
ten without any actual authority, and that the bank had not re- 
ceived the proceeds of the discount, must rest upon the assumption 
that it is within the scope of the ordinary duttes of a bank cashier to 
bind his bank by an agreement to discharge obligations which he has 
himself contracted for the accommodation of a third party. It is 
hardly necessary to observe that the making of an agreement of that 
nature is wholly outside of the ordinary functions of a cashier, and 
that persons dealing with such officers have no right to presume 
that they have been vested with authority to make agreements of 
that character. Upon the state of facts disclosed by the answer 
and admitted by the motion, the case presented for decision was 
not one in which a bank cashier had assumed to borrow money for 
the use and benefit of his bank, but it was one in which he had 
attempted to pledge the credit of the bank to secure a discount of 
his own notes for the benefit of a third party. It is clear, we 
think, that McLain, as cashier, had no implied power to bind the 
defendant by a transaction of that kind; for, even if the board of 
directors of the bank could make «uch use of the bank's credit, — a 
proposition which we need not discuss, — it would not be within the 
scope of the ordinary duties of a cashier to thus pledge its credit 
and funds. West St. Louis Sav. Bank v. Shawnee Co. Bank, 95 U. 
S. 557; Bank v. Armstrong, 152 U. S. 346, 14 Sup. Ct. 572. 

We conclude, therefore, that the answer of the defendant bank 
stated a good defense to the action, and that the motion for a 
judgment on the pleadings was properly overruled. The judgment 
of the circuit court is accordingly affirmed. 
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INTERSTATE NAT. BANK OF NEW YORK T. NEWTON NAT. BANK, 
(Circuit Court of Appeals, Eighth Circuit February 23, 1895.) 

No. 503. 

In Error to the Circuit Court of the United States for the District of Kansas. 

M. A. Reed and J. G. Slonecker, for plaintiff in error. 

C 8. Bowman and Charles Bucher, for defendant in error. 

Before CALDWELL, SANBORN, and THAYER, Circuit Judges. 

THAYER, Circuit Judge. This case was submitted under an agreement of 
counsel that it should abide the decision in the case of State Nat Bank of St. 
Joseph, Mo., v. Newton Nat. Bank, (56 Fed. 691; the facts, pleadings, and 
record in both cases being practically the same. In accordance with said stip- 
ulation, the Judgment of the circuit court is affirmed. 



COLMAN Y. UNITED STATES. 

(Circuit Court of Appeals, Seventh Circuit March 20, 1895.) 

No. 218. 

D18TETCT. Attorneys— Compensation for Extra Services. 

A district attorney, who, by special direction of the department of. Justice, 
rendered services In proceedings brought against the United States under 
authority of the act of congress of March 3, 1875, to recover damages caused 
to lands by the improvement of the Fox and Wisconsin rivers, is precluded 
by Rev. St §§ 17G4, 1765, from recovering extra compensation therefor. 
These proceedings, though of a special statutory character under the Wis- 
consin laws, were yet, after transference to the federal court, to be regarded 
as "civil actions," which it is a part of the attorney's regular duties to pros- 
ecute, under Rev. St § 771. Gibson v. Peters, 14 Sup. Ct 134, 150 U. S. 
342, followed. 

Appeal from the Circuit Court of the United States for the East- 
ern District of Wisconsin. 

This was a petition by Elihu Colman against the United States 
to recover compensation for special services rendered under the 
direction of the department of justice during his term of office, and 
while serving as United States district attorney for the Eastern 
district of Wisconsin. The circuit court dismissed the petition 
without prejudice to a claim for an allowance of taxable fees, and 
the petitioner appealed. 

The claims in controversy are predicated upon four different matters of 
special employment are not made in conformity with the fee bill or sup- 
ported by any express appropriation, and are as follows: 

(1) For an action in equity (United States v. Winnebago Paper Co. and 
thirty-six other defendants) in which the bill was filed in 1886, in the name 
of the United States, by a special attorney appointed by the department of 
justice, to restrain the drawing of water below certain points at the dams at 
Neenah and Menasha, for the preservation of navigation on the Fox river 
improvements, wherein the petitioner alleges that he rendered services for the 
complainant, by direction of the attorney general, of the value of $375, and 
incurred a personal expense of $7.30. The bill is certified by Judge Jenkins, 
of this court, as reasonable in amount, without passing upon the validity of 
the claim. The attorney general approved, after deducting $75 from the ac- 
count of services. 
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(2) For services rendered by the direction of the department of justice, 
through request of the war department, for an alleged trespass in cutting 
through the embankment of a lock at Appleton, which was the alleged projH 
erty of the United States, in charge of the war department, and wherein an 
ejectment suit was instituted in this court in behalf of the United States 
against the Manufacturers' Investment Company. The claim is for $150 for 
four days' work, and assisting the special assistant United States attorney in 
an argument of demurrer to answer, and personal expenses, $3; certified by 
Judge Jenkins as reasonable in amount, without passing upon its validity. 
The attorney general deducted $25, and approved the balance. 

(3) For services pursuant to the direction of the department of justice, un- 
der date of September 4, 1891, assisting the special attorney of that depart- 
ment in the preparation and trial of Paine Lumber Co. v. U. S., 55 Fed. 854, 
being an appeal from an award by commissioners in a state court for dam- 
age by fiowage occasioned by dams maintained by the United States (under 
an act of congress for that object), and removed into this court This is 
alleged to have been adopted as a test case, and occupied 23 days in prepara- 
tion (well shown) and 18 days in trial and argument, and accomplished a 
large reduction in the award, and favorable settlement of other claims upon 
its basis. The bill for services, predicated on the customary professional 
charges, is placed at $3,000, and hotel expenses are added, $43.50; making the 
total, $3,043.50. It bears a certificate by Judge Jenkins that "$2,500 would 
be a reasonable charge for services rendered and the result obtained." The 
department of justice deducted $1,000, and approved the balance. Compe- 
tent witnesses testify that the reasonable value of the services would be 
$5,000, in view of the result accomplished, and under assumptions of fact all 
of which are undisputed. 

(4) Services rendered, in conjunction with the special attorney, In settle- 
ment of a large number of similar cases (enumerated,* and indicating large 
saving from previous awards), for which the charge is $500. There is no 
approval by the court, and the department of justice deducted $250, and ap- 
proved the balance. 

These claims were all disallowed by the first comptroller, for the reasons 
stated, and with remarks as follows: "That such charges do not come within 
any provision of .law. In each of the several cases enumerated in account 
the United States Is a party of record, and the fees therein are taxable only 
in accordance with sections 823 and 824, Rev. St Even if the United States 
was merely an interested party in these cases, and not a party of record, 
under section 299, Rev. St., fees for services therein should be assimilated to 
those provided by law for similar services in cases in which the United 
States is a party." 

In the circuit court the following opinion was rendered by SEAMAN, Dis- 
trict Judge: 

"If these several claims could be adjudged upon the showing of meritorious 
and beneficial services rendered by the petitioner by direction .of the depart- 
ment of justice, there could be no reasonable question of their allowance to 
the amount claimed in the petition. But the services were all rendered in 
matters In which the United States was a party, and immediately interested, 
during the petitioner's term of office as district attorney; and it is clear that 
there can be no recovery for such services beyond the allowances provided by 
statute. Section 1764, Rev. St U. S., provides that *no allowance or com- 
pensation shall be made for any extra services whatever, which any officer 
or clerk may be required to perform unless expressly authorized by law.' 
Section 1765 prohibits any officer whose salary, pay, or emoluments are fixed 
by law or regulations from receiving 'any additional pay, extra allowance, or 
compensation, in any form whatever, for the disbursement of public money, 
or for any other service or duty whatever, unless the same is authorized by 
law, and the appropriation therefor explicitly slates that it Is for such addi- 
tional pay, extra allowance, or compensation.' Section 770 fixes the salary of 
the district attorney. Sections 823 to 827 prescribe the fees which may be 
allowed, and there is no contention that warrant can be found in either of 
these sections for the claims here presented. The only statutory authority 
which is suggested is chapter 16G (18 Stat. 50fl). That is the provision for 
possession and improvement of the Fox and Wisconsin rivers, and for pay- 
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ment of overflow damages, and authorizes the department of justice to 'repre- 
sent the interests of the United States in legal proceedings under this act' 
It is understood that the appointment of the special attorney (who was here 
assisted by the district attorney) was made and his compensation allowed 
under this statute, but there is no suggestion in it of special compensation 
for the district attorney, and it furnishes no aid for the claim. 

"It is further suggested by the petitioner that his services in the flowage 
cases are not covered by the fee bill, because section 824 only provides for 
fees in a 'civil cause* or 'case at law,' and these proceedings, which are made 
by the act conformable to the state statute for condemnations, and governed 
by the rule of the state of Wisconsin, are expressly declared to be 'special 
proceedings,' and are not actions at law. Cornish v. Railroad Co., GO Wis. 
476, 19 N. W. 443. Decision of this point is not necessary, for the reason 
that an adoption of this view, holding section 824 inapplicable, would not 
furnish ground for the claim, as no provision would remain for any com- 
pensation beyond that contained in section 770, which prescribed the salary 
of the district attorney. However inadequate this may be for such services, 
it is well settled that public officers take their offices cum onere. As stated 
by Dixon, C. J., in Crocker v. Supervisors, 35 Wis. 284: 'Any services re- 
quired of them by law, for which they are not specifically paid, must be con- 
sidered compensated by the fees allowed for other services.' If it was the 
duty of the petitioner, as district attorney, to perform the services, either 
upon direction of the attorney general, or because the matters were 'civil 
actions In which the United States are concerned* (section 771, Rev. St), the 
general rule must apply, and limit the compensation to that which is pre- 
scribed by the statute. If the services were not such as are per se imposed 
upon the office of district attorney, they were in fact so rendered, and sec- 
tions 1704 and 17C5 preclude any compensation 'unless the same is authorized 
by law, and the appropriation therefor explicitly states that it is for such ad- 
ditional pay, extra allowance, or compensation.' There is no pretense of any 
statutory allowance for the claims here made, and they are clearly barred 
by the Interpretation placed upon the several sections above cited in Gibson 
v. Peters, 150 U. S. 342, 14 Sup. Ct 134. It is there held: 'Congress evi- 
dently intended to require the performance by a district attorney of all the 
duties imposed upon him by law, without any other remuneration than that 
coming from his salary, from the compensation or fees authorized to be taxed 
and allowed, and from such other compensation as expressly allowed by law 
specifically on account of services named.' And the purpose Is further stated 
that the United States was not to be subjected to any rule for reasonable 
compensation which applied to private suitors, or 'any system for compen- 
sating district attorneys except that expressly established by congress, and 
therefore to withhold from them any compensation for extra or special serv- 
ices, rendered in their official capacity, which is not expressly authorized by 
statute.' I am well convinced of the entire merit of. these claims, aside from 
the want of statutory authority for their allowance, but am constrained to 
hold that this objection is fatal. The petition does not contain specifications 
which would enable an allowance of taxable fees, if that were desired. It 
must, therefore, be dismissed, but without prejudice to a claim for such allow- 
ance. Findings are filed herewith in accordance with this opinion." 

Elihu Colman, pro se. (Thomas Milchrist, of counsel). 
J. H. M. Wigman, for the United States. 

Before WOODS and JENKINS, Circuit Judges, and BAKER, 
District Judge. 

WOODS. Circuit Judge. The appellant, Elihu Colman, was dis- 
trict atto u»y of the United States for the Eastern district of 
Wisconsin from February 6, 1890, to April 24, 1893. In September, 
1891, he was instructed by the department of justice to co-operate 
with Albert E. Thompson, who had theretofore been appointed a 
special assistant attorney general, in the management of the flow- 
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age damage cases against the government pending in the United 
States circuit court for the Eastern district of Wisconsin The 
cases referred to had arisen under the act of congress of March 3, 
1875, whereby the owners of land or property adjacent to the Fox 
and Wisconsin rivers were allowed to bring actions against the 
"United States for damages caused by the improvement of those 
rivers by the government. Of the cases brought and pending in 
the court of the Eastern district of Wisconsin when the appellant 
was directed to aid in their management there were about 150. 
The sums claimed amounted to $231,818, and in most of the cases 
awards had been entered, which aggregated $ 127,468. The appel- 
lant, in obedience to instruction, assisted in the preparation for the 
trial and in the trial of a test case, and in the settlement and dis- 
posal of the other cases except three, which remained pending when 
he quit office, involving not more than $ 500. The judgments ob- 
tained against the government in the cases disposed of had been 
reduced below the awards to the sum of $36,171.34, which result, it 
is alleged, was largely due to the skill and labor given to the 
management of the cases by Thompson and the appellant. The 
test case was the case of the Paine Lumber Company, Limited, 
against the United States (55 Fed. 854), in which the demand was 
$100,000, the award $65.,621, and the trial, which lasted more than 
a month, resulted in a verdict for $5,588.34. Besides the damage 
flow r age cases, but, it is alleged, directly connected with them, 
were two other cases under the charge of Thompson, in the prep- 
aration and trial of which the appellant assisted, namely, the case 
in equity of the United States against the Winnebago Paper Com- 
pany and 36 other defendants, involving the rights of the parties 
in the flowing water of Fox river, and the case in ejectment of the 
United States against the Manufacturers' Investment Company. 
Accompanying the complaint or petition of the appellant are bills 
of particulars of the services rendered and expenses incurred in 
each of these cases, the total charge for services being $4,000, and 
for expenses $78.80. It is alleged that the attorney general had 
allowed the claims to the amount of $2,708.50, but that the comp- 
troller of the treasury had refused to allow any part of them. The 
court found specially (1) that the services were duly rendered as 
alleged in the petition, but were in pursuance of his office, and dur- 
ing the term of office of the petitioner as district attorney; (2) that 
the services in the flowage cases were rendered under the direction 
of a communication from the department of justice, accompanied 
by a letter of request therefor by A. E. Thompson, copies of which 
are set out in the finding; and (3) that the services stated in the 
petition were reasonably worth the amount claimed in the petition 
in each of the matters therein set forth, upon the basis of the 
customary professional charges for such services. As matter of 
law the court found in substance that the United States was not 
liable to the appellant for the value of his services, but only in the 
amounts provided by statute for such services. We concur in that 
conclusion. Statutory provisions pertinent to the subject are col- 
lected and considered in the case of Gibson v. Peters, 150 U. S. 
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342, 14 Sup. Ct 134. Section 770 of the Revised Statutes fixes the 
salary of a district attorney, and section 771 makes it his duty "to 
prosecute, in his district, all delinquents for crimes and offenses 
cognizable under the authority of the United States, and all civil 
actions in which the United States are concerned." Sections 823 
to 827, inclusive, prescribe the fees which shall be allowed to dis- 
trict attorneys "in civil or criminal cases," "in cases of admiralty," 
"in cases at law," and for other specified services, and that "no 
other compensation shall be allowed them." When these provi- 
sions are construed, as in Gibson v. Peters it js declared they must 
be construed, in connection with sections 1764 and 1765, which 
forbid compensation for "extra services" and "extra allowance or 
compensation, in any form whatever," "unless the same is authorized 
by law," there can be no doubt of the right conclusion. The con- 
tention of the appellant is that the services in question were ren- 
dered by virtue of a special statute, which provided that the depart- 
ment of justice should represent the interests of the United States 
in legal proceedings under the act, including flowage damage cases 
(18 Stat. 506, c. 166); that this act, unlike section 380 of the Revised 
Statutes, under which the case of Gibson v. Peters arose, did not 
require that the district attorney should have charge of the cases 
arising under it, and that the cases were not "civil causes," or 
"cases at law," for which docket fees are allowed by section 824, 
but special proceedings under the Wisconsin statute for the assess- 
ment of damages. It may be conceded that in the state court the 
proceeding for the assessment of damages was a special proceeding, 
as distinguished from a civil cause or case at law, but on appeal, 
which either party was entitled to take, and certainly in the federal 
court after transfer, "the proceeding," to use the words of the 
supreme court in U. S. v. Jones, 109 U. S. 513, 517, 3 Sup. Ct 346, 
"so far as the ascertainment of compensation is concerned, takes 
the form of a regular action at law, in which the petitioner becomes 
the plaintiff and the contestants the defendants." The damage 
cases, therefore, from the time the appellant was directed to co- 
operate in them, like the case in equity and the action in ejectment, 
were "civil causes" or "civil actions" in which the United States 
was concerned, and which it was a part of the appellant's official 
duty to prosecute or defend. It has been suggested that, in any 
event, the appellant ought to recover his expenses, but, as the court 
made no finding in respect to the items of expense, the question is 
not in the record. The judgment of the circuit court is affirmed. 



P. J. WILLIS & BRO. v. COLE et al. 
(Circuit Court of Appeals, Fifth Circuit. February 25, 1895.) 
No. 345. 
Homestead— Evidence to Show Establishment— Creation of Liens. 

Appeal from the Circuit Court of the United States for the North- 
ern District af Texas. 



Digitized by 



Google 



?00 FEDERAL REPORTER, vol. 66. 

This was a suit, originally brought by P. J. Willis & Bro., 
Incorporated, against James P. Cole, Lewis Cole, and T. W. Hud- 
dleston, to enforce the lien of a trust deed upon certain lands sit- 
uated in Bosque county, Tex. Afterwards, by stipulation of the 
parties, Thomas B. Lawson, trustee in said deed of trust, was made 
a party plaintiff, and Mary Cole, wife of Lewis Cole, was made a 
party defendant The circuit court found upon the evidence that 
part of one tract covered by the deed of trust was, at the time of 
the execution thereof, the homestead of Lewis Cole and wife, Mary 
L. Cole, for which refeson it held that no lien could or did attach 
thereto by virtue of such deed. The court, however, decreed the 
enforcement of the lien against the remainder of the land em- 
braced within the terms of the deed of trust From this decree 
the complainant appealed. 

As shown by the assignments of error set out below, the controverted ques- 
tion was mainly one of fact No opinion was written by the circuit court. 

First assignment of error: The court erred in holding that the 200-acre tract 
claimed by Lewis It. Cole and Mary L. Cole as their homestead was such, 
because it appears that the burden of proof was upon them to show the fact 
to be such, and the trust deed of date December 14, 1891, signed by Lewis 
R. Cole and Thomas P. Lawson, recites that the southeast quarter of block 27, 
in the town of Morgan, was at that very particular time his homestead, and 
that he was then using, occupying, and enjoying the same as such, and that 
the 200 acres in controversy in this suit was not his homestead; and in this 
statement he was supported upon the trial by two witnesses, T. W. Huddles- 
ton and F. M. Hornbuckle, whereby the complainant established beyond con- 
troversy the fact that the homestead of Lewis R. Cole, and consequently that 
of his wife, was the southeast quarter of block 27 in Morgan, and not the 200 
acres in controversy. 

Second assignment of error: The court erred in holding that the 200 acres 
in controversy was the homestead of Lewis R. Cole and Mary L. Cole, in this: 
that it was clearly established that, although Lewis R. Cole and wife once 
occupied this 200 acres as a homestead, the same was abandoned for this 
purpose in June, 1891, and that thereafter, until within a few days of the date 
of the deed of trust in question, December 14, 1891, Lewis R. Cole and wife 
occupied the southeast quarter of block 27 in the town of Morgan as their 
homestead; and there is no evidence in the record to show any removal from 
that homestead at Morgan (if any is shown) was not an incidental removal; 
nor was there any evidence to show that prior to the 14th day of December* 
1891, any declaration was made by Cole and his wife dedicating the 200 acres 
in the country as their homestead, or indicating an abandonment. of the south- 
east quarter of block 27 in Morgan as their homestead. So that, so far as the 
evidence goes, the removal (if any) from the homestead in Morgan was in- 
cidental, not with the intention of abandonment, but, on the contrary, with 
the intention of retaining the same as a homestead, as shown by the recital 
to that effect by Lewis It. Cole in his solemn deed of trust to Thomas F. Law- 
son, for the use of complainant, on the 14th day of December, 1891. 

Eugene Williams, for appellant 
Maco Stewart, for appellees. 

Before PARDEE and McCORMICK, Circuit Judges, and TOUL- 
MIN, District Judge. 

PER CURIAM. The record showing no reversible error, the 
decree appealed from is affirmed. 
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NBWBBGIN T. NEWTON NAT. BANK OP NEWTON et al 

(Circuit Court of Appeals, Eighth Circuit January 16, 1895.) 

No. 461. 

L Deceit— Subscription fok Increase of Bank Stock. 

One induced to subscribe for certificates alleged to represent an increase 
of the capital stock of a national bank, at a time when no Increase bad 
been authorized, upon false representations of the cashier as to the bank's 
condition and ability to pay dividends, it being in fact Insolvent at the 
time, is entitled to a judgment against the bank and its receiver for the 
purchase money paid. 

& Laciies— What Constitutes. 

In an action against a national bank and its receiver to recover money 
paid under false representations, as a subscription for an increase of capi- 
tal stock, a jury being waived, the court found facts clearly entitling 
plaintiff to recover. It then further found that the certificates of stock 
were issued on July 22, 1890; that the bank had no authority to issue 
such certificates; that the increase of stock was not authorized until the 
24th day of September, 1890; that plaintiff was guilty of laches in not 
returning said certificates and demanding his money until after the bank 
had passed into the hands of a receiver, and in not bringing his action 
to recover said money sooner. The court thereupon rendered judgment 
for defendants. Held, that there was nothing in the finding sufficient to 
support the conclusion as to laches, and that the judgment must be re- 
versed. 

In Error to the Circuit Court of the United States for the District 
of Kansas. 

This was an action by Henry Newbegin against the Newton Na- 
tional Bank of Newton and John Watts, receiver thereof, to recover 
money alleged to have been paid by reason of false representations. 
In the circuit court a jury was waived in writing, and the court, 
having found the facts, rendered judgment for defendants. Plain- 
tiff brings error. 

The facts, as found by the court, were "that plaintiff, on or about the 1st 
day of June, 1890, paid to the defendant the Newton National Hank the sum 
of |G,G83.t)0 in payment for the 02 shares of the increase capital stock of the 
said bank; that said bank had made application for permission to increase 
the capital stock of said bank from $100,000 to $200,000; that plaintiff had 
been induced to subscribe for said shares by the representations of C. R. 
McLain, the cashier of defendant bank; that said C. K. McLain represented 
said bank to be in good condition, having no bad debts, and that said in- 
crease of capital stock would pay dividends; that said representations induced 
said plaintiff to subscribe for said stock; that said representations were false; 
that said bank was, at the time said representations were made, insolvent, 
and that the certificates of stock were issued on July 22, 1890; that the bank 
had no authority to issue such certificates; that fhe Increase of said stock 
from $100,000 to $200,000 was not authorized until the 24th day of Septem- 
ber, 1890; that plaintiff was guilty of laches in not returning said certificates 
and demanding his money until after the bank had passed into the hands of 
a receiver, and in not bringing his action to recover said money w>oner." 
Upon the facts thus stated, it was announced that "the court doth find, as a 
conclusion of law, that defendant is, by reason of the laches of plaintiff, en- 
titled to recover, and thereupon renders judgment for defendant as follows," 
etc. 

Henry Newbegin an<l Samuel R. Peters, for plaintiff in error. 

C. S. Bowman and C. Bucher, for defendants in error. 

Before CALDWELL, SANBORN, and THAYER, Circuit Judges. 



Digitized by 



Google 



702 FEDERAL REPORTER, vol. 66. 

PER CURIAM. This case appears to have been tried by the 
circuit court under a written stipulation of the parties waiving a 
jurj, pursuant to sections 649 and 700 of the Revised Statutes. 
The circuit court made and filed a special finding of the facts, and 
ordered a judgment to be entered against the plaintiff in error, who 
was also the plaintiff in the trial court An inspection of the 
special finding of facts, as contained in the record, discloses to this 
court that the facts found are insufficient to sustain the judgment 
The circuit court first found the existence of certain facts which 
clearly entitled the plaintiff to a judgment, and thereafter found 
that the plaintiff's right of action was barred on the ground of 
laches. But no facts were found by the circuit court which are 
sufficient to support the conclusion that the plaintiff's right of 
action was barred by laches. For these reasons the judgment of 
the circuit court is reversed, and the cause is remanded, with direc- 
tions to award a new trial. 



GOUGAR v. MORSE. 

(Circuit Court, D. Massachusetts. March 21, 1895.) 

No. 250. 

1. New Trial— Ambiguous Charge to Jury. 

In an action for libel, for words alleged to have been spoken of the plain- 
tiff as a public speaker, the evidence upon all the issues which plaintiff, 
on the motion for new trial, claimed to have been essential to the case, 
was such as to require a verdict for the plaintiff. The declaration con- 
tained an allegation which, plaintiff maintains, bore only on the question 
of damages, but which, defendant claims, raised an essential issue in the 
case itself. Evidence both in support and denial of such allegation was in- 
troduced. In, its charge the court used language which might be con- 
strued as an instruction to the jury that the plaintiff must prove this alle- 
gation as a part of her case, but which was so far ambiguous as to mislead 
the plaintiff (under the impression that the court did not intend to give 
such instruction) into omitting to except to the charge. The jury gave a 
verdict for the defendant Held, that the verdict should be set aside, and 
a new trial granted. 

3. Same— Discretion in Imposing Tkrms. 

It is the ordinary common-law, right of a suitor who has suffered from a 
mistrial to enjoy a new trial (including the assessment of damages by a 
jury), without conditions; and though there are cases where that which 
is erroneous may be severed, and the new trial limited or conditioned ac- 
cordingly, or where terms affixed to the granting of a new trial are clearly 
within the line of the legal rights of the parties, judicial discretion should 
rarely go beyond these limits in imposing terms upon the granting of a 
new trial. 

This was an action by Helen M. Gougar against Elijah A. Morse. 
Defendant obtained a verdict, and plaintiff now moves for a new 
trial. 

Harvey N. Shepard, for plaintiff. 

George D. Robinson and Henry P. Buswell, for defendant 

PUTNAM, Circuit Judge. This is a suit for libel. There was 
a verdict for the defendant, and the plaintiff, within the time fixed 
therefor by the rules, filed a motion for a new trial, for the alleged 
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reasons that the verdict was against the evidence and the weight 
of the evidence, and against the law and the instructions of the 
court For reasons which will appear in the course of this opin- 
ion, the court has given this motion very careful examination, and 
reaches its conclusions with doubt It is, however, satisfied that by 
its conclusions it is less likely to do substantial injustice than by 
a different result 

The only portion of the pleadings which it is essential to set out 
is the following extract from one count in the declaration, the other 
counts being for present purposes substantially the same: 

"And the plaintiff says that on or about the 10th day of October, A. D. 1892, 
she was president of the Woman Suffrage Association, of and for the state of 
Indiana, and Interested actively therein, and also connected with the Women's 
Christian Temperance Union, of and for the United States of America, and 
interested actively therein, and especially in the consideration and exposition 
of the effect upon working people of the use of alcohol and intoxicating drinks; 
and, also, she then was a member of the national executive committee of the 
Prohibition party of and for the said United States of America, and that she 
was known and reputed generally to be interested in the said woman suffrage 
and temperance causes, and was known publicly as a speaker therein; and, 
on or about the said 10th day of October, she also was and had been en- 
gaged and employed in the said district of Massachusetts in the making of 
public addresses relative to and in advocacy of the platforms and principles 
adopted by the Prohibition party of the United States and of the common- 
wealth of Massachusetts, and the election of the national and state candidates 
nominated thereby; and the defendant, on or about the said 10th day of 
October, Intending to accuse, and accusing, the plaintiff of falsehood and mis- 
representation in her public addresses as aforesaid, and of insincerity therein, 
and intending and seeking to defame the plaintiff, to blacken her reputation, 
to hurt her as an officer aforesaid and as a public speaker and as a woman, 
and to render her infamous, odious, and ridiculous, and to expose her to 
hatred, contempt, and ridicule, wrote and sent to Arthur B. Pierce, of Attle- 
boro, in said district, a letter, a copy whereof, marked 'A,' is annexed hereto, 
and made a part of this declaration, which letter contains the foUowing 
words: [Here follows the alleged libel.]" 

The plaintiff, while introducing her evidence in chief, and with- 
out waiting to rebut the defendant's case, asked a witness whether 
he knew the reputation of the plaintiff as a public advocate of pro- 
hibition. This was admitted as merely preliminary. Next, she 
asked him what in October, 1892, was her reputation as a public 
advocate of prohibition in Massachusetts. This was objected to 
by the defendant, on the ground that there was no allegation touch- 
ing the character of her reputation in that particular; that the 
allegation was merely that she was known publicly, without any- 
thing to the effect that she was known favorably or otherwise. 
Thereupon, after some consideration, plaintiff was allowed to amend 
her declaration by inserting, after the words "and was known pub- 
licly as a speaker therein," the words "and was of good and favora- 
ble reputation as such public speaker." Thereupon, after the 
amendment, plaintiff's counsel put the following question to the 
same witness: "In the month of October, 1802, just previous to the 
10th, in this community, was the reputation of Mrs. Gougar as a 
public speaker in the prohibition and woman suffrage causes good 
or bad?" The defendant continued his objection, but the court 
admitted the question, and it was answered as follows: "I should 
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say very good.* As the result of the opening of this topic by the 
plaintiff, further evidence of a like character was put into the case 
by her, and the defendant met it, or endeavored to meet it, by evi- 
dence showing his view of the plaintiff's reputation, which evi- 
dence on his part the following, from his own testimony, fairly 
characterizes: 

"Her reputation as a speaker is that she is a speaker of ability land re- 
markable command of language, and a very sharp, personal, bitter, and vin- 
dictive public speaker." 

A careful examination of the record fails to show that the court 
considered definitely whether this amendment and the evidence re- 
ferred to related to the cause of action, and were essential to it, 
or concerned only the question of damages. This latter question 
the plaintiff was, of course, entitled to open in this way at the out- 
set of her case, if she saw fit so to do and the court saw no reason 
to the contrary, without waiting to reply to the defendant's case. 
Neither does it appear satisfactorily to which of these topics the 
plaintiff regarded the amendment and the evidence to relate. In- 
deed, she was not requested to elect, and, perhaps, could not have 
been required to elect, in reference thereto, at that stage of the 
ease; but she was permitted to put in the amendment and proofs, 
and draw such advantage from them as she might draw in any 
direction according to subsequent developments. 

The only alleged libelous expression which the court allowed to 
go to the jury was the following: "She [that is, the plaintiff] is a 
soldier of fortune, who works for the side that pays the best." Touch- 
ing that, the court in substance said, with the explanations we 
will give further on, that it involved a charge of insincerity, and 
that, for a person who undertakes to instruct and persuade the 
public, sincerity of character and a reputation for such sincerity 
are ordinarily of very great value. The court further said every 
charge of insincerity is not libelous, and that, if libelous in this 
case, it was because it was made against a person occupying the 
position and doing the work which the plaintiff claims she was 
doing. As illustrating this, the court referred to Com. v. Wright, 
1 Cush. 46, where it was held that it is libelous to publish of one 
in his capacity of a juror that he in such capacity agreed with an- 
other juror to stake the decision of the amount of damages to be 
given in a cause then under their consideration, upon a game of 
checkers. The court observed that, in the case cited, this was li- 
belous, because it was spoken of a juror in his capacity as such; 
and that, on like principles, in the case on trial the expression stat- 
ed was libelous, if at all, because it referred to the plaintiff as a 
public speaker. To make plain, an examination of the record 
shows the basis on which the court proceeded was that these words 
would not have been libelous if they had referred to the plaintiff 
merely as a private individual. Therefore, according to the views 
of the court by which the trial was governed, it was necessary to 
the plaintiff's case to prove, as a matter of fact, that she was a public 
speaker, as alleged, and that these words referred to her in her 
capacity as such. 
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On this motion for a new trial, a question has arisen between 
counsel whether it was also ruled that it was necessary to prove 
as a part of the plaintiffs principal case, and not merely with ref- 
erence to an enhancement of damages, that her reputation as such 
public speaker was such as was alleged in the amendment which 
the plaintiff made. It is clear, as already stated, that, at the time 
the amendment was offered, this precise question was not brought, 
to the attention of the court, and was not specifically ruled on; 
and it is also clear that the amendment was pertinent with refer- 
ence to the matter of the enhancement of damages, if not necessary 
with reference to the plaintiff's principal case. The court regrets, 
however, to find, on a re-examination of the charge, that the earlier 
parts of it gave some ground for misunderstanding among counsel 
touching the instructions which the court gave the jury on this par- 
ticular topic; and, further, that, if the court can fairly be understood 
to have instructed the jury as the defendant claims it did, the plain- 
tiff was misled, and therefore failed to take the exception which she 
otherwise might have taken. 

It cannot be doubted that the expression which the court allowed 
to go to the jury as actionable was so plain and unambiguous to the 
common understanding that, the conditions referred to being satis- 
fied, the question whether it was libelous or not was for the court 
It is not necessary to cite authorities to any extent on this proposi- 
tion, and the court only refers, therefore, to Morgan v. Halberstadt 
(decided by the circuit court of appeals for the Second circuit) 9 C. 
C. A. 147," 60 Fed. 592, and to the exceedingly careful opinion of 
Judge Tftft, in behalf of the circuit court of appeals for the Sixth 
circuit, in Post Pub. Co. v. Hallam, 8 0. O. A. 201, 59 Fed. 530. The 
last case meets the claims which were raised at the trial, touching 
the lack of actual malice on the part of the defendant, of good faith 
on his part, and that the matter was of public interest and there- 
fore privileged; and it also supports the proposition that the law 
looks, not at what was intended to be charged, but at what was in 
fact written. It is also not necessary to cite authorities on the 
proposition that, if the conditions referred to were satisfied, the ex- 
pression is libelous. But Post Pub. Co. v. Hallam, ubi supra, is sin- 
gularly in point There the defendant below charged the plaintiff 
below with selling his influence in a political convention. This was 
held to be libelous per se, and, on the question of privilege, the court 
cited and approved the expressions of Lord Herschell in Davis v. 
Shepstone, 11 App. Cas. 187, as follows: 

"There is no doubt that the public acts of a public man may lawfully be 
made the subject of fair comment or criticism, not only by the press, but by 
all members of the public. But the distinction cannot be too clearly borne in 
mind between comment or criticism and allegations of fact, such as that dis- 
graceful acts have been committed or discreditable language used. It is one 
thing to comment upon or criticise, even with severity, the acknowledged or 
proved acts of a public man, and quite another to assert that he has been 
guilty of particular acts of misconduct." 

The defendant, moreover, failed to justify — that is, to prove — that 
the plaintiff was in fact insincere, or, if it was necessary for him 
to do so, to prove that her reputation as a public speaker was that 
v.66p.no.5 — 45 
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of insincerity, although he did offer evidence tending to show that 
her reputation as such was of the character described by him in the 
extract we have made from his evidence. There was matter which 
came into the case in one way and another, tending not only to 
support this evidence, but also to show that the plaintiff's methods 
as a public speaker were in fact sharp, personal, and bitter. 

At the close of the charge, in reply to a question by a juryman, 
the court said as follows: 

"You understand from my charge that if you find that the plaintiff waB 
engaged as a public speaker, as she says in her writ she was, and if the 
words, which I will read to you again, related to her as a public speaker, then 
they are libelous; that is, 'she is a soldier of fortune, who works for the side 
that pays the best' If you find she was engaged as a public speaker, as she 
says, and those words related to her as a public speaker, then I instruct you 
they are libelous." 

It will be observed that this left out an element or condition re- 
quiring that the jury should And as essential to the plaintiff's cause 
of action the matter covered by the plaintiff's amendment. It will 
also be noticed that this was the last expression to the jury on this 
topic. With reference to damages, the court instructed the jury 
that there was no evidence of special damages, as that the plaintiff 
had lost or suffered in her occupation; that the question of dam- 
ages was one of injury to her sensibilities and reputation; that she 
was entitled to such special consideration of the injury to the 
former as came from the fact that she valued and cherished her 
reputation as' a public speaker; but that, in taking into account her 
sensibilities and reputation, the jury should take them just as they 
were presented to them at the trial. Beyond this, the attention 
of the jury was not called by the court to the favorable or unfavor- 
able character of her reputation, or to the points with reference 
thereto raised by the amendment and evidence which we have ex- 
plained; and no request for a more specific ruling in those partic- 
ulars was made by either party. The jury were not told in terms 
that if they found that the plaintiff was engaged as a public speaker 
as alleged, and that the words cited related to her as such public 
speaker, they should return a verdict for the plaintiff; but, as the 
case stood, the verdict for the defendant was clearly erroneous, and 
should be set aside, unless the third condition fairly came into the 
case, as is claimed by the defendant on this motion for a new trial. 
There was no doubt, on the evidence, that she was a public speaker, 
as alleged in her declaration, and was publicly known as such. 
There was also no doubt that the words submitted to the jury re- 
ferred to her as such public speaker. Therefore, if only these two 
conditions had been involved, the language cited was libelous, not 
privileged, nor justified; and it was undoubtedly the duty of the 
jury to return a verdict for the plaintiff, even though for nominal 
damages, and the court might well have expressly instructed, them 
so to do. 

But, as already said, the defendant claims that the court, in its 
charge, made a third condition essential to the plaintiff's princi- 
pal case; namely, that the allegation of the plaintiff's amendment to 
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the effect that she was of good and favorable reputation as a public 
speaker should also be established. If the court had clearly so 
ruled, and thus clearly furnished the plaintiff ground for an excep- 
tion to such ruling, the court- has no doubt that it would be beyond 
its power to disturb this verdict; as the evidence on this proposi- 
tion- was of such character, pro and con, as undoubtedly to leave the 
case in this particular to the judgment of the jury as the ultimate 
arbiter. But while there are some things in the early part of the 

" charge which apparently justify this proposition, and, as already 
said, lead to misapprehension, yet the court is not satisfied that the 
charge as a whole fairly bears that construction. The court need 
not, however, follow this further, because, if it does bear that con- 
struction, the plaintiff was, nevertheless, fairly led to assume other- 
wise, and especially to assume that the early parts of the charge 
were superseded by the closing remarks to the jury, already cited. 
For the court to hold now that any rule other than that given in 
its closing remarks was intended by it or given by it would operate 
unjustly, in connection with an excusable misunderstanding on the 
part of the plaintiff, to deprive her of exceptions which she might 
have taken, if she had conceived the rulings of the court to have 
been as now claimed by the defendant. One of two propositions 
seems clear. Either the court must be held to its closing remarks, 
in which case the verdict of the jury was clearly against the instruc- 
tions, or there is an inconsistency between the various parts of the 
charge which obviously tended to mislead the plaintiff. In either 
event the plaintiff has been injured. Therefore, the court is con- 
strained to stand by its closing instructions, and to hold that, in ac- 
cordance with them, the jury should have returned a verdict for the 
plaintiff, and that its verdict for the defendant was a mistaken and 
erroneous one; not only against the evidence, but against the law 
as given at the trial, and as required! to be applied to the undoubted 
facts of the case. In coming to this ponclusion, the court feels that 
the error arose more from its own failure to give positive instruc- 
tions with reference to the results of the complicated rules of law 
touching actions of libel, applicable to the case at bar, than from 
any purposed inattention of the jury. The court has not found 
it necessary to determine what is the true principle of law in the 

■ particular in dispute, because, on reflection, the court perceives that 
it must, for the purposes of this motion, stand on what was in fact 
ruled at the trial, or that it will deprive plaintiff of exceptions to 
which she would otherwise have been justly entitled. 

It was suggested at the hearing of this motion, and is now claimed 
by the defendant, that as the damages must in any event be nominal, 
or at least very small, the court would be justified in imposing on 
plaintiff the terms of an option on the part of defendant to consent 
to a judgment for a nominal or small amount, to be fixed by the 
court. There are many reasons, in view of the state of the evi- 
dence, and also in view of the public and private expenditures in- 
volved in a new trial, which appeal to the court to take this view; 
but the court is satisfied that it cannot lawfully do so. Within 
two or three days after the date of the alleged libel, the defendant 
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gave a very wide publication to what was claimed in defense to 
have been a retraction. In view of the fact that the law is that 
there could be but one assessment of damages, to cover both the 
past and the future, and that the jury may find that the injury aris- 
ing from a specific libel is continuing, it seemed to the court proper 
to allow the retraction to go to the jury, for it to determine whether 
or not it operated to diminish the continuing injury, to stay it en- 
tirely, or perhaps to enhance it While the alleged retraction did 
not in terms directly traverse the alleged libel, as it might have " 
done if drawn under legal advice, yet there was much in the method 
of its publication on which to base arguments in behalf of the de- 
fense that it might well have been accepted by the plaintiff; and 
there was some evidence to support the claim that it had in fact 
been so accepted. For this and other reasons shown in the case, 
it is apparent that, if the verdict had been for a nominal or small 
amount, it would have been beyond the just power of the court to 
interfere with it; and this fact is now pressed on us as a ground for 
refusing a new trial, except subject to the terms named. But, in 
cases of this character, damages — within, of course, certain extreme 
limits — are so far outside any rules of admeasurement which the 
court possesses that the right to have them determined by a jury 
is a fundamental one at common law. There are, of course, cases 
where, on granting a new trial, that which is erroneous may be 
severed, and the new trial limited or conditioned accordingly; and 
there are also cases where terms affixed to the granting of a new 
trial are clearly within the line of the legal rights of the parties. 
But beyond this judicial discretion in this direction should rarely 
go. It is the ordinary common-law right of a suitor who has suf- 
fered from a mistrial to enjoy a new trial without conditions; and 
for the court to impose terms, unless in exceptional cases, is less 
like administering the law than it is like involving the injured party 
in a legal trap, and refusing hipi permission to esape except under a 
penalty. Among the great number of cases in which new trials have 
been granted, precedents can, perhaps, be found for sustaining the 
exercise of judicial discretion to the extent of giving the defendant 
an option in the case at bar; but the court, in the absence of a prece- 
dent which directly controls it, considers it its duty to maintain the 
legal rights of parties according to the common law, with only such 
exceptions in the application of judicial discretion as are sustained 
by well-settled practice. The plaintiff's right to a legal verdict in- 
volved an assessment of damages by the jury; and as, by reason of 
an erroneous trial, her constitutional privilege to have such an 
assessment has not been realized, the court feels compelled to 
secure it to her. 
The verdict is set aside, and a new trial granted. 
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ATOHISON, T. & S. F. R 00. T. CAMERON. 

(Circuit Court of Appeals, Eighth Circuit February 23, 1895.) 

No. 404. 

1 CAKRTER8— DUTY TO STOP AT STATION— STATEMENTS OP TICKET AGENT. 

Statements of a ticket agent that a certain train stopped at a certain 
station will bind the railroad company only when made contemporaneously 
with the sale of a ticket, and not when made several weeks before, and 
not referred to at the time the ticket was sold. 
2. Same— Implied Obligations. 

Sale by a carrier of a ticket to a station on a connecting line creates no 
implied obligation that the train for which it is sold shall stop at that 
station, or that it will be reached without change of cars, or waiting at 
stations for other trains. 

In Error to the United States Court in the Indian Territory. 

Action by Nannie Cameron against the Atchison, Topeka & 
Santa Fe Railroad Company. Judgment for plaintiff. Defendant 
brings error. 

Henry E. Asp (John W. Shartel, on the brief), for plaintiff in 
error. 
W. O. Davis, for defendant in error. 

Before CALDWELL, SANBORN, and THAYER, Circuit Judges. 

THAYER, Circuit Judge. Nannie Cameron, the defeijdant in 
error, brought an action against the Atchison, Topeka & Santa Fe 
Railroad Company, the plaintiff in error, in the United States court 
in the Indian Territory, to recover damages for its failure to stop 
one of its trains, on which she was a passenger, at Moore, a small 
station on its road in the territory of Oklahoma. She recovered a 
verdict, and the case comes to this court on a writ of error sued 
out by the defendant railroad company. In her complaint the 
plaintiff below averred that on Jnne 4, 1891, she purchased from the 
agent of the Gulf, Colorado & Santa Fe Railway Company at Gaines- 
ville, Tex., a ticket entitling her to transportation from that point 
on the line of the Gulf, Colorado & Santa Fe Railway Company to 
Moore, a station on the line of the Atchison, Topeka & Santa Fe 
Railroad Company in Oklahoma territory; "that before purchasing 
said ticket * • • plaintiff caused inquiry to be made of defend- 
ant's agent at said Gainesville concerning the said train, and was 
assured and informed by said ticket agent that said train was a 
through train from Gainesville to Moore, and that the same would 
stop at Moore, and that she would have a continuous passage there- 
on from Gainesville to Moore without change of cars, and plaintiff, 
not knowing of any rule or regulation of the defendant to the con- 
trary, believed said statements, and took passage on said train;" 
that she was subsequently compelled to leave said train at Nor- 
man, a point nine miles south of Moore, because the train did not 
stop at Moore, and that her health was impaired by leaving the 
train in a rain storm, and that she was also subjected to consider- 
able expense, inconvenience, and delay. The facts disclosed by 
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the record are as follows: In Itfay, 1891, the plaintiff resided at 
Belcherville, Tex., which is a town about 47 miles distant from 
Gainesville. Being in poor health, she was desirous of visiting her 
sister, who resided a few miles from Moore, in the territory of Okla- 
homa. About three weeks prior to June 4, 1891, the plaintiffs 
brother, while passing through Gainesville, called at the station of 
the Gulf, Colorado & Santa Fe Railway Company for the purpose 
of making inquiries with respect to trains running between that 
point and Moore. What occurred at that interview between the 
plaintiff's brother and the station agent will be best shown by the 
testimony of the former, which is all the evidence that we find in 
the record tending to show that an agent of the defendant com- 
pany assured the plaintiff that the train on which she eventually 
took passage would stop at Moore. The testimony is as follows: 

"Q. Who did you see when you got to Gainesville? A. I seen a good many 
people. I seen the ticket agent at the depot Q. What agent? A. The ticket 
agent of the Gulf, Colorado and Sante Fe Railway Company. Q. What did 
you say to him with reference to your sister wanting to go to Moore? Did 
you state whether or not you asked that question in contemplation of buying 
a ticket for your sister? A. I did. Q. State the conversation between you 
and the agent? A. Well, I told him my reasons for coming to see him. I 
asked what train would be best for my sister to go on, as she was an in- 
valid, and told him that if she could get a through train she could go to Moore 
without any of us going with her, and if she could not some of us would have 
to go with her. This was about three weeks before she went. He told me she 
could if she went on the ten o'clock train at night That was why I sent her 
on that train. Q. Did you say to him that your sister was an invalid? A. 
Yes, sir; I told him that she was an invalid. Q. What did he say with refer- 
ence to that train stopping at Moore? A. He said that if she took the day 
train she would have to lay over at Purcell. That was why we put her on 
the night train,— to save going with her. Q. When the ticket agent told you 
that the 10:30 train was a through train to Moore, 'and stopped at Moore, 
what did you then say to him with reference to your sister going to Moore? 
A. I don't remember what I reaUy did say to him. I inquired about that 
train, and he told me that she could go through on that train. Q. Well, 
when j t ou came back to Belcherville, did you report to your sister what the 
agent had said to you with reference to the train? A. Yes, sir." 

Three weeks after the alleged interview, which is given above in 
the langnage of the witness, a brother-in-law of the plaintiff brought 
her to Gainesville, and purchased for her, from the station agent of 
the Gulf, Colorado & Santa Fe Railway Company at that place, a 
ticket from Gainesville to Moore. At that time there were only 
two trains per day by means of which persons could make the 
journey by rail from Gainesville to Moore over the lines of the Gulf, 
Colorado & Santa Fe Railway Company and the Atchison, Topeka 
& Santa Fe Railroad Company. One of these trains left Gaines- 
ville at 2:25 p. m., and arrived at Purcell, in the Indian Territory, 
the same evening at 6:40 p. m., where passengers were compelled 
to lay over until the following day before proceeding north. An- 
other train, known as the fast through express from Galveston to 
Kansas City, passed through Gainesville at 10:30 p. m. daily, and 
arrived at Purcell, the terminus of the Gulf, Colorado & Santa Fe 
Railway, at about 3:15 a. m. the next morning. At that point the 
passenger and express cars of the train were taken up by a train 
of the Atchison, Topeka & Santa Fe Railroad Company, which left 



Digitized by 



Google 



ATCHISON, T. & S. F. R. CO. V. CAMERON. 711 

Purcell for the north immediately on the arrival of the through 
train from the south. This train was not scheduled or advertised 
to stop at Moore, which was some 25 miles north of Purcell, and it 
did not stop at the former station except when it was necessary, 
to do so to pass other trains. Passengers destined for Moore who 
came from points as far south as Gainesville could make the trip 
most expeditiously and conveniently by taking the through train 
leaving Gainesville at 10:30 p. m. This train arrived at Norman 
about 4 a.m. the next morning. At 7 a. m. a local train from the 
south stopped both at Norman and Moore, which enabled passengers 
who had left the through train at Norman to reach Moore about 8 
a. m. There was a comfortable hotel at Norman, about 125 feet 
from the station. The station was also provided with an ordinary 
waiting-room. According to the testimony of the defendant's wit- 
nesses, passengers who desired to stop at Moore, who came from 
points a considerable distance south of Purcell, usually took the 
through evening train, and made the trip in the manner above 
indicated, unless it was found necessary for the through train to 
stop at Moore. 

We have been favored by counsel for the plaintiff in error with 
an elaborate argument, which is intended to establish the propo- 
sition that the evidence as to what occurred between the station 
agent at Gainesville, Tex., and the plaintiff's brother, was inadmis- 
sible. It is contended, in substance, that the two corporations 
above mentioned were distinct legal entities, each under a different 
management, which bore to each other, at the date of the trans- 
action in question, the same relations that are ordinarily borne by 
connecting railroads; also that a ticket agent who is merely author- 
ized to sell coupon tickets over the line of a connecting road has no 
implied authority to make representations for the connecting car- 
rier as to the movement of trains on its road. The view that we 
have felt ourselves compelled to take of the present case does not 
require us to determine what were the actual relations that existed 
on June 4, 1891, between the two carriers; and with reference to 
the powers of a ticket agent to bind his own company or a con- 
necting carrier we are willing to accept the doctrine announced 
in New York, L. E. & W. R. Co. v. Winter's Adm'r, 143 U. S. 60, 12 
Sup Ct. 356, that what is said between a passenger on a railroad 
and the ticket seller of the company, at the time of the purchase by 
the passenger of his ticket, is admissible as going to make up the 
contract of carriage and forming a part of it. The case at bar pro- 
ceeded upon the evident assumption that the agreement implied 
by law from the mere purchase of the ticket from Gainesville to 
Moore was qualified and enlarged by a special assurance given to 
the purchaser, by the station agent at Gainesville, that the train 
on which the plaintiff took passage on the evening of June 4, 1891, 
would stop at Moore. We think that the evidence was insufficient 
to show a modification of the implied obligation such as is above 
indicated. The conversation between the plaintiff's brother and 
the station agent, which is relied upon for that purpose, occurred, 
as before stated, three weeks before the ticket was purchased. It 
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was not called to the attention of the station agent by the plaintiffs 
brother-in-law, who purchased the ticket for her, and no inquiry 
was made at that time whether the train stopped at Moore. So 
far as we can discover, the station agent had no reason to suppose, 
when he sold the ticket, that it was bought by the plaintiff on the 
faith of representations that had been made to her or her brother 
three weeks previously; nor was there any evidence that the agent 
who sold the ticket and the agent who made the alleged represen- 
tation were the same person. As no inquiry was. made when the 
ticket was bought as to whether the train stopped at Moore, and 
as the alleged conversation with the plaintiff's brother was not 
called to the agent's attention, it must be held that it was too 
remote in point of time to alter the legal obligation of the parties 
incident to the purchase of- the ticket. When, by means of oral 
statements made by a ticket agent, persons seek to enlarge the 
obligation which a railroad company assumes by selling a ticket, 
the proof should be confined *o statements made by the agent con- 
temporaneously with the purchase of the ticket Hostetter v. Bail- 
road Co. (Pa. Sup.) 11 Atl. 609. Ticket agents are not charged with 
the duty of determining at what stations trains shall stop for the 
discharge of passengers. They are not vested with an actual au- 
thority to control the movement of trains, either on their own road 
or connecting lines, and this fact is generally well known to the 
traveling public. Besides, railroad companies are in the habit of 
giving full information to the public as to the movement of trains 
on their respective roads by means of time cards and folders. We 
think, therefore, that if a connecting road is to be held liable in 
damages for representations made by a foreign ticket agent as to 
the movement and stopping points of trains on its road, which are 
incorrect, and differ from information given by its published time 
cards and folders, the liability should be limited to representations 
that are practically coincident with the purchase of the ticket 
So far as we are advised, statements made by such agents that 
have heretofore been held admissible to impose a liability upon a 
connecting carrier, growing out of the sale of a ticket, are state- 
ments made to passengers in connection with the purchase of a 
ticket New York, L. E. & W. B. Co. v. Winter's Adm'r, 143 U. S. 
60, 69, 12 Sup. Ct 356. It is also worthy of notice in this connec- 
tion that the station agent at Gainesville evidently grfve the plain- 
tiffs brother correct information as to the train that it would be 
best for the plaintiff to take to reach her destination with the least 
inconvenience and delay. It is not shown by the testimony that 
the agent stated that the night train stopped at Moore. He repre- 
sented it to be a through train, as it was ordinarily called; but, even 
if it be conceded that he was probably understood to mean that it 
stopped at Moore because he termed it a through train, still we 
think that, if the plaintiff had been fully advised of the situation 
before she left Gainesville, she would most likely have taken the 
night train, and that the false information complained of did not, 
in fact, cause her to take a different train than she would otherwise 
have taken. 
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It only remains for us to consider whether, without reference to 
the verbal representations said to have been made, the defendant 
company was nevertheless under an implied obligation to stop the 
through express train at Moore, because its agent for the sale of 
tickets sold the plaintiff a ticket entitling her to be carried from 
Gainesville to Moore. The law seems to be well settled that when 
a railroad company sells a ticket from one point to another on its 
own line, it simply engages to carry the passenger to his destina- 
tion in the customary way, according to such reasonable rules and 
regulations as it has adopted for the running of its trains. In the 
absence of a special contract to that effect, a passenger has no right 
to require a train to stop at a particular station where, according 
to the regulations of the company, it is not scheduled to stop, 
and does not ordinarily stop. Railroad companies are bound, of 
course, to make reasonable running arrangements for the accom- 
modation of the traveling public, but that does not mean that all 
passenger trains must stop at all stations, or that trains must be 
»o scheduled and run as to enable each passenger to make a con- 
tinuous trip. So long as a railroad company furnishes reason- 
able facilities for reaching all stations on its line, passengers who 
desire to stop at a particular station should take trains that usually 
carry passengers to that place. Railroad Co. v. Randolph, 53 HI. 
510; Plott v. Railway Co., 63 Wis. 511, 516, 23 N. W. 412; Railroad 
Co. v. Bills, 104 Ind. 13, 17, 3 N. E. 611;, Duling v. Railroad Co., 66 
Md. 120, 6 Atl. 592; Matthews v. Railway Co. (S. C.) 17 S. E. 225. 
We think, therefore, that the sale of the ticket from Gainesville to 
Moore did not in itself obligate the defendant company to stop the 
through express at the latter station, and that the sale of the 
ticket was not in itself an assurance that the plaintiff would be 
carried through to her destination on that train without change 
of cars. It results from the foregoing views that there was not 
sufficient evidence to warrant a verdict in favor of the plaintiff, 
and the court below should have so instructed the jury. For its 
failure to give such instruction, as it was requested to do by the 
defendant company, the judgment of the lower court is reversed, 
and the cause is remanded, with directions to award a new trial. 



UNITED STATES V. ORTEGA. 

CDlstrlct Court, S. D. California. February 20, 1895.) 

L Violations of Customs Laws— Criminal Punishment— Smuggling Cigars 
in Small Quantities. 

The provision of Rev. St $ 3082, punishing unlawful importations by 
fine and imprisonment, in addition to forfeiture of the goods, applies to 
sases of smuggling cigars in quantities less than 3,000, notwithstanding 
the provisions of section 3081, that goods seized, of an appraised value not 
exceeding $1,000, may be released on payment of such value, and of sec- 
tions 2804 and 2652, that no cigars shall be imported unless packed in 
boxes of not more than 500 cigars in each, and that no entry of cigars 
shall be allowed of less than 3,000 in each package, and that regulations 
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shall be made for carrying into effect these provisions; as these sections 
apply to the revenue features of the law, and do not affect its criminal 
feature. 

2. Same— Construction of Statutes— Repeal by Implication. 

Neither was the criminal feature of Rev. St § 3082, repealed by impli- 
cation by the amendment of section 2865, so as to provide for the punish- 
ment of smuggling, made by Act Feb. 27, 1877, "to perfect the revision of 
the statutes," which, although it struck out, amended, or otherwise changed 
many sections and provisions, left section 3082 unchanged; there being no 
such clear and positive repugnancy as to leave no doubt as to the intent 
of congress. 

8. Same— Customs Regulations— Criminal Punishments. 

The provision in article 354 of the customs regulations of 1892 that any 
cigars in excess of 50, and not over 1,000, in the possession of a passenger, 
and evidently for his bona fide personal consumption, may be delivered 
to him on payment of the duty, and that 50 cigars or less may be deliv- 
ered to him free, has no application to the criminal features of Rev. SL ft 
3082, which provides a punishment for fraudulently or knowingly bringing 
in goods contrary to law. 

4. Same— Criminal Trials— Instructions— Repeal op Statute. 

Section 16 of the act of June 22, 1874 (1 Supp. Rev. St. p. 76), requiring 
the court to submit to the Jury, as a separate and distinct proposition, the 
question whether the alleged acts were done with an actual intent to de- 
fraud the United States, was expressly repealed by the act of June 10. 
1890 (1 Supp. Rev. St. [2d Ed.] 34, 755); and, even when in force, it was 
limited to proceedings "to enforce or declare the forfeiture of any goods," 
eta, and had no application to criminal trials. 

This was an indictment against G-regorio Ortega for violation of 
the customs laws. Defendant, having been convicted, moves in ar- 
rest of judgment, and for a new trial. 

George J. Denis, U. 8. Atty. 
Zach. Montgomery, for defendant 

BOBS, District Judge. The defendant in this case having, after 
trial upon an indictment based upon section 3082 of the Revised 
Statutes, been convicted, motions on his behalf are made in arrest 
of judgment and for a new trial. 

The fourth section of the act of congress of July 18, 1866, en- 
titled "An act further to prevent smuggling, and for other pur- 
poses" (14 Stat 179), provided: 

"That if any person shall fraudulently or knowingly Import or bring into 
the United States, or assist in so doing, any goods, wares, or merchandise con- 
trary to law, or shall receive, conceal, buy, sell, or knowingly facilitate the 
transportation or sale of such goods, wares, or merchandise after their im- 
portation, knowing the same to have been imported contrary to law, such 
goods, wares, and merchandise shall be forfeited, and he or she shall, on con- 
viction thereof before any court of competent jurisdiction, be fined in any 
sum not exceeding $5,000 nor less than $50, or be imprisoned for any time 
not exceeding two years, or both, at the discretion of such court" 

That provision of the law, with some verbal changes, was em- 
bodied it the Revised Statutes as section 3082. 

In speaking of the fourth .section of the act of 1866, the supreme 
court said in the case of U. S. v. Claflin, 97 U. S. 553, that con- 
gress "had in view, not only punishment of the offense described, 
but indemnity to the government for loss sustained in consequence 
of the criminal conduct of those guilty of the offense." That is 
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plain, from the language employed. See, also, Cotzhausen v. Nazro, 
107 U. S. 219, 2 Sup. Ct. 503; Friedenstein v. U. S., 125 U. S. 224, 
8 Sup. Ct 838; and U. S. v. A Lot of Jewelry, 59 Fed. 684, in which 
latter case it was adjudged that so much of section 3082 of the Re- 
vised Statutes as declares a forfeiture of goods imported contrary 
to law is a subsisting statute. It is with its criminal aspect that we 
have to deal in the present instance. The language of the statute 
is very general. So far as applicable here, it reads: 

"If any person shall fraudulently or knowingly import or bring into the 
United States * * * any merchandise contrary to law, • * • such mer- 
chandise shall be forfeited and the offender shall be fined in any sum not ex- 
ceeding five thousand dollars, nor less than fifty doUars, or be imprisoned for 
any time not exceeding two years, or both. Whenever, on trial for a violation 
of this section, the defendant is shown to have or to have had possession of 
such goods, such possession shaU be deemed evidence sufficient to authorize 
conviction, unless the defendant shaU explain the possession to the satisfac- 
tion of the Jury." 

It is said by counsel for the defendant that section 3082 of the 
Revised Statutes has no application to the smuggling into the Unit- 
ed States of cigars in less quantities than 3,000; . that it was never 
intended for such petty violations of the revenue laws; that those 
are governed by other provisions of the statutes, and by the rules 
and regulations prescribed by the secretary of the treasury; that 
this is shown in part by the preceding section (S081) of the Revised 
Statutes, which reads as follows: 

"The collectors of the several districts of the United States, in all cases of 
seizure of any merchandise for violation of the revenue laws, the appraised 
value of which, in the district wherein such seizure shaU be made, does not 
exceed one thousand dollars, are hereby authorized, subject to the approval of 
the secretary of the treasury, to release such merchandise on payment of the 
appraised value thereof." 

Such release, in cases falling within the provisions of section 
3081, would undoubtedly dispose of the forfeiture feature of sec- 
tion 3082. But, as has already been said, section 3082 has a double 
aspect; that is to say, it provides not only for the forfeiture of the 
smuggled merchandise, in order to secure indemnity to the govern- 
ment for the wrong done to it, but superadds fine or imprisonment, 
or both, as a vindication of public justice. U. S. v. Claflin, supra. 
The criminal feature of section 3082 is unaffected by the provisions 
of section 3081. Nor, in my opinion, is it affected by the provisions 
of sections 2804 or 2652 of the Revised Statutes, which provide, 
among other things, that no cigars shall be imported unless the 
same are packed in boxes of not more than 500 in each box, and 
that no entry of any imported cigars shall be allowed of less quan 
tity than 3,000 in a single package, and authorizing the secretary 
of the treasury to make all necessary regulations for carrying those 
provisions of the law into effect, and making it the duty of all of- 
ficers of the customs to execute and carry into effect all instructions 
of the secretary of the treasury relative to the execution of the 
revenue laws, and making his decision in respect to the true con- 
struction and meaning of any part of the revenue laws conclusive 
and binding upon all officers of the customs. These provisions deal 
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with the laws intended to secure revenue to the government, and I 
discover nothing in them to indicate that they were intended to 
limit those provisions of the statute making it a crime punishable 
by fine or imprisonment, or both, to knowingly import merchandise 
contrary to the revenue laws. The amount of costs that attend 
such prosecutions is not a valid argument for excluding cases from 
the operation of the statute which manifestly fall within it 

There is room for argument in favor of the proposition that the 
criminal feature of section 3082 of the Revised Statutes was repeal- 
ed by the act of February 27, 1877 (19 Stat 240), by which act section 
2865 of the Revised Statutes was amended by substituting therefor 
the following: 

"If any person shall knowingly and willfully, witn intent to defraud the 
revenue of the United States, smuggle, or clandestinely introduce, into the 
United States, any goods, wares, or merchandise, subject to duty by law, and 
which should have been invoiced, without paying or accounting for the duty, 
or shall make out or pass, or attempt to pass, through the custom house any 
false, forged, or fraudulent Invoice, every such person, his, her, or their aiders 
and abettors, shall be deemed guilty of a misdemeanor, and on conviction 
thereof shall be fined in any sum not exceeding five thousand dollars, or im- 
prisoned for any term of time not exceeding two years, or both, at the discre- 
tion of the court" 

But it cannot, I think, be properly so held when it is considered 
that the act of February 27, 1877, was an act, as its title declared, 
u to perfect the revision of the statutes of the United States and of 
the statutes relating to the District of Columbia," by which a large 
number of the sections and provisions of the Bevised Statutes 
were stricken out, amended, and otherwise changed, while section 
3082 was left wholly unchanged, and bearing in mind the rule de- 
clared by the supreme court in U. S. v. Sixty-Seven ^Packages of 
Dry Goods, 17 How. 93, that: 

"In the interpretation of our system of revenue laws, which is very compli- 
cated and contains numerous provisions to guard against frauds by the impor- 
ters, this court has not been disposed to apply with strictness the rule which re- 
peals a prior statute by implication, where a subsequent one has made pro- 
visions upon the same subject, and differing In some respect from the former, 
but have been inclined to uphold both, unless the repugnancy is clear and 
positive, so as to leave no doubt as to the intent of congress; especially in 
cases where the new law may have been auxiliary to and in aid of the old, 
, for the purpose of more effectually guarding against the fraud." 

Respecting the animadversions of counsel upon the testimony of 
the deputy collector in regard to the practice of the customs officers 
in the San Diego district permitting persons coming from Mexico 
into the United States to bring with them any number of cigars 
less than 50 free of duty, it is but fair to say that they were, doubt- 
less, acting pursuant to article 354, p. 146, of the customs regula- 
tions of 1892, which provides, among other things, that: 

"Any cigars in excess of fifty, and not over one thousand, in the possession 
of a passenger, and evidently for his bona fide personal consumption, may be 
delivered to him on payment of a fine equal to the duty. Fifty cigars or less 
may be delivered free of duty." 

These regulations, prescribed by the secretary of the treasury, 
like those already referred to, have, I think, no application to that 
feature of the statute which makes it a crime, punishable by 
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fine or imprisonment, or both, to fraudulently or knowingly import 
or bring into the United States any merchandise contrary to law. 
Two hundred and seventeen cigars are as much merchandise as are 
as many thousand, and they are not importable into this country 
from a foreign country except upon the payment of the prescribed 
duty, and then only in quantities and in the form prescribed by the 
laws of the United States. To otherwise bring them into the coun- 
try fraudulently or knowingly is declared by section 3082 of the 
Revised Statutes to be a criminal offense, and punishable according- 
ly. The indictment is based on that section, and is, in my opinion, 
sufficient under its provisions. 

The motion for new trial is based upon the proposition that in 
this case the court did not submit to the jury, "as a distinct and 
separate proposition, whether the alleged acts were done with an 
actual intention to defraud the United States"; the contention of 
counsel for defendant now being, although no such request was 
preferred at the trial, that such a course was required by the pro- 
visions of section 16 of the act of congress of June 22, 1874, en- 
titled "An act to amend the customs revenue laws, and to repeal 
moieties" (1 Supp. Rev. St. p. 76), which reads as follows: 

"That In all actions, suits, and proceedings In any court of the United States 
now pending* or hereafter commenced or prosecuted to enforce or declare the 
forfeiture of any goods, wares, or merchandise, or to recover the value thereof, 
or any other sum alleged to be forfeited by reason of any violation of the pro- 
visions of the customs-revenue laws, or any of such provisions, in which ac- 
tion, suit, or proceeding an issue or issues of fact shall have been joined, it 
shall be the duty of the court, on the trial thereof, to submit to the Jury, as a 
distinct and separate proposition, whether the alleged acts were done with an 
actual intention to defraud the United States, and to require upon such propo- 
sition a special finding by. such Jury; or, if such Issues be tried by the court 
without a jury, it shall be the duty of the court to pass upon and decide such 
proposition as a distinct and separate finding of fact; and in such cases, un- 
less Intent to defraud shall be so found, no fine, penalty, or forfeiture shall be 
imposed." 

There are two valid answers to this proposition: The first is that 
section 16 of the act of June 22, 1874, was expressly repealed by 
the act of June 10, 1890 (1 Supp. Rev. St [2d Ed.] pp. 34, 755). But, 
apart from that consideration, it is quite evident, I think, that, while 
section 16 of the act of 1874 was a subsisting law, it had no applica- 
tion to a criminal case, but in terms applied to all actions, suits, 
and proceedings in any court of the United States then pending or 
thereafter commenced or prosecuted to enforce or declare the for- 
feiture of any goods, wares, or merchandise, etc., by reason of any 
violation of the provisions of the customs revenue laws. The coun- 
sel for the defendant, in considering the word "all," immediately 
preceding "actions, suits," etc., fails to give proper effect to the 
qualifying words "to enforce or declare the forfeiture of any goods, 
wares, or merchandise," etc. Manifestly, a prosecution for the 
violation of a criminal statute is in no sense an action, suit, or pro- 
ceeding to enforce or declare the forfeiture of property. 

Motions denied. 
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BOUSSOD VALADON CO. v. UNITED STATE& 
(Circuit Court, S. D. New York. January 30, 1895.) 

No. 494. 

1. Customs Duties— Review of the Decision op the Board op Appraisers 

—Evidence. 

A finding of the board of general appraisers, not sustained by sufficient 
proof, will be disregarded by the court. 

2. Same— Painting Imported for Exhibition — Association for Promotion 

of Art. 

A painting imported for exhibition by an association for "the promotion 
of art, within Act Oct 1, 1890, par. 758, providing for admission of works 
of art so imported, does not fall within the proviso of paragraph 759, that 
the privileges of paragraph 758 "shall not be allowed to associations en- 
gaged in or connected with business of a commercial character," merely 
because it is exhibited in the art rooms occupied by a copartnership en- 
gaged in selling works of art, some of whose members are connected with 
the association. 
8. Same— Protest— Reference to Statute not in Existence. 

A protest which clearly points out the facts and reasons why certain 
goods should be admitted free of duty Is not bad because it refers to a 
statute not in existence at the time, and such reference doestiot relieve the 
collector from proceeding under existing laws. 

This was an application by the Boussod Valadon Company, the 
importer of a certain painting for exhibition, for a review of the 
decision of the board of general appraisers sustaining the decision 
of the collector of the port of New York assessing duty on said 
painting. 

Eugene H. Lewis, for importers. 
Jason Hinman, Asst U. S. Atty. 

COXE, District Judge (orally). I think that the painting in this 
case is directly within paragraph 758 of the tariff act of 1890. It 
is not within the proviso of paragraph 759 of the same act, first, 
because the proof is insufficient to sustain the finding of the board; 
and second, even if the finding were correct, it would not bring the 
case within the proviso, because the proviso clearly refers to impor- 
tations by those engaged in business or connected with business of 
a private or a commercial character. It is safe to say that the 
lawmakers did not intend that provision to cover the case of a 
painting exhibited by a corporation in the art rooms occupied by a 
copartnership engaged in selling works of art, even though some 
members of the copartnership may be connected with the corpo- 
ration. 

The question of protest is more serious. It is, however, purely 
technical; no one has been misled, and I shall hold the protest 
good. The reference to a statute not in existence at the time was 
surplusage and did not relieve the collector from proceeding under 
existing laws. The protest was clear and explicit in pointing out 
the facts and the reason why the importer insisted that the paint- 
ing should enter free of duty. The decision of the board of ap- 
praisers is reversed. 
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UNITED STATES v. MAYER et al. 

(Circuit Court, S. D. New York. February 6, 1805.) 

No. 1,87& 

Customs Duties— Classification— Grapes in Barrels— Cobk Du6t and Saw 
Dust. 

Certain grapes were imported from Spain in barrels of about two 
eubic feet capacity each. Duty was assessed upon them by the col- 
lector of customs at the port of New York at "60 cents per barrel of three 
cubic feet capacity, or fractional part thereof," under paragraph 299* of 
the tariff act of October 1, 1890, without any allowance for the cork 
dust and saw dust, which constituted nearly one-half of the cubical 
contents of the barrels. The importers protested that they should be 
allowed for the cork dust, saw dust, and other tare, under said paragraph 
299, or that the grapes were duty free, under the provision for "Fruits, 
green, ripe or dried, n. o. p. f.," in paragraph 580 of the free list of the 
same tariff act. The board of general appraisers took evidence show- 
ing the quantity of cork and other dust contained in the barrels; also, 
that these latter were the ordinary, average barrels of grapes, and that 
such grapes are always sold in this market by' the barrel, in the con- 
dition as imported, and that the weights on the trade catalogues include 
barrel, cork dust, and grapes. The board of general appraisers de- 
cided that the "barrel" applies to the standard of measurement, and not 
to the form of the package, and that, if the grapes are dutiable by 
cubic measure, then tare must be allowed for packing material be- 
yond that which occupies the Interstices between the grapes or bunches. 
By measuring the grapes, a correct estimate of their cubic measurement 
may be obtained. The board cited and relied, upon the case Lead Co. v. 
Seeberger, 44 Fed. 258, and sustained the importers' protest that an al- 
lowance for the cork and saw dust should be made. Held, that the 
conclusion reached by the board of general appraisers was correct, and 
that the collector was not authorized to take duty upon the cork dust and 
saw dust. 

At Law. Appeal by United States from decision of board of 
general appraisers reversing the action of the collector in assessing 
doty on certain Malaga grapes. Affirmed. 

Wallace Macfarlane, XL S. Atty., and James T. Van Rensselaer, 
Asst. U. S. Atty. 
W. Wickham Smith (of Cnrrie, Smith & Mackie), for appellees. 

COXE, District Judge (orally). The respondents in this canse 
are dealers in fruit They imported into this country Malaga 
grapes, which were assessed for duty by the collector under para- 
graph 299 of the tariff act of October 1, 1890, taking duty not only 
upon the grapes but also upon the saw dust and cork dust in which 
they were packed. The importers protested, insisting that they 
were entitled to a deduction for tare by reason of the cork dust 
and saw dust. The practical question presented to the court is 
whether under the guise of assessing grapes, the collector is au- 
thorized to take duty upon saw dust. I do not think he is. It 
is true that the courts should not legislate, but if a construction 
consistent with common sense can be arrived at it is the duty of 
the court so to construe the act in question. I agree with the con- 
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elusion reached by the board of general appraisers, and, mainly, 
in the reasoning with which they sustain their conclusion. The 
decision of the board of general appraisers is affirmed. 



UNITED STATES Y. CURLEY et al. 

(Circuit Court, S. D. New York. February 7, 1895.) 

No. 1,876. 

1. Customs Duties— Act of October 1, 1890— Cooks' Kniybs. 

Certain knives, used in the kitchen by cooks, hdd to be dutiable under 
paragraph 167, and not as a manufacture of metal, under paragraph 215, 
of the act of October 1, 1890. 

2. Same— Importer's Protest. 

The importer is bound by his protest and cannot go outside of it 

Appeal by the United States from a decision of the board of gen- 
eral appraisers reversing the action of the collector in assessing duty 
upon certain knives under paragraph 167 of the tariff act of 1890. 

Wallace Macfarlane, U. S. Atty., and Henry 0. Piatt, for the United 
States. 
Edward Hartley, for importers. 

COXE, District Judge (orally). The question in this cause is 
whether or not the importation, which was assessed by the collector 
as a cook's knife, should have been classified as a manufacture of 
metal under paragraph 215 of the tariff act of 1890. The uncontra- 
dicted evidence shows that the importation in question is either a 
cook's knife, a kitchen knife, or a butcher's knife. These knives 
are all provided for in paragraph 167 and each is a more specific 
designation than a "manufacture of metal/' As the importers only 
protest upon the ground that the importation is a manufacture of 
metal, it is manifest that the decision of the board of general ap- 
praisers should be reversed. 



In re FELLHEIMER et al. 

(Circuit Court, S. D. New York, April 27, 1894.) 

No. 747. 

Customs Duties— Classification — Wearing Apparel Made on Loom with 
Jacquard Attachment. 

A fabric made on a loom with a Jacquard attachment, and which is 
not known in the trade as "embroidery," or an "article of wearing apparel 
embroidered by hand or machine/' cannot be classified under Act Oct. 
1, 1890, par. 373, referring to embroidered articles. 

This was an application by Fellheimer & Lindauer, importers of 
certain articles of wearing apparel for women, for a review of the 
decision of the board of general appraisers sustaining the decision 
of the collector of the port of New York as to the rate of duty on 
such merchandise. 
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The importations consisted of articles of wearing apparel for wo- 
men, appropriately trimmed. The collector assessed them under 
paragraph 373 of the act of 1890. The importers protested, under 
paragraph 349 of same act. 

David Ives Mackie, for importers. 
James T. Van Rensselaer, for collector. 

COXE, District Judge (orally). It seems to me that the propo- 
sition that a fabric made on a loom with a Jacquard attachment 
is not embroidery, has been determined by the circuit court of ap- 
peals. U. S. v. Albert, 9 C. C. A. 332, 60 Fed. 1012. How can a 
machine that is incapable of embroidering dots, sprays, etc., em- 
broider the figures appearing on the article in suit? I do not see 
how I can say that the same machine which the court has held 
cannot embroider, can embroider. The two cases cannot be dis- 
tinguished. It is clear, in view of this decision, that the court can- 
not say that a fabric made in this way is embroidered. It would 
create an unfortunate conflict of authority to hold in one case that a 
machine can embroider when in another case it is held that the same 
machine cannot embroider. The circuit court of appeals having 
decided that a loom with a Jacquard attachment cannot do em- 
broidery work the only remaining question is whether or not a 
trade-name has been established by the respondent Upon that 
proposition it is conceded, as I understand it, that the question is 
in doubt, with a larger number of witnesses testifying against the 
contention of the collector than supporting it The fact that a 
trade-name has not been established by either side compels the 
court to determine what in fact the article is, whether it is in fact 
embroidered. As to that proposition I have no doubt There is 
no evidence that the loom described can do embroidery work, and as 
I recall the testimony it is well-nigh unanimous that the machine 
cannot do embroidery work. In fact I could go further and say, if 
I were called upon to decide, on this evidence, what the trade-name 
was in this market on October 1, 1890, that this importation was 
not known in trade and commerce as "embroidery" or as an "article 
of wearing apparel embroidered by hand or machine," under par- 
agraph 373 of the tariff act of 1890. I think the decision of the 
board of general appraisers, so far as it relates to the question dis- 
cussed, should be reversed. 



HERMANN et al. v. UNITED STATES. 

(Circuit Court, S. D. New York. January 81, 1895.) 

No. 1,743. 

Customs Duties — Order for Return of Goods to Public Stores— Compu- 
tation of Time. 
In computing the 10 days within which the order of the collector for re- 
' turn of goods to the public stores, under Rev. St. § 2899, must be served 
upon the Importer, if the tenth day falls on Sunday, that day cannot be 
excluded, and service of such notice on the Monday following is not suffi- 
cient. Shefer v. Magone, 47 Fed, 872, followed. 
v.66F.no.5 — 46 
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This was an application by Hermann, Sternbach & Oo., importers 
of certain merchandise, for a review of the decision of the board 
of general appraisers sustaining the decision of the collector of 
the port of New York as to the rate of duty on such merchandise. 

The imported goods are manufactures of cotton. . The collector 
assessed them erroneously under paragraph 394 of the tariff act of 
1890. He refused to classify them under paragraph 348 of the same 
act, for the reason that they had not been returned to the public 
stores, pursuant to the order of the collector under section 2899 of 
the Revised Statutes. The board of general appraisers sustained 
the action of the collector. 

Stephen G. Clarke, for importers. 

James T. Van Rensselaer, Asst U. S. Atty., for collector. 

COXE, District Judge (orally). It is not disputed by the col- 
lector that the sample of the imported goods produced by the im- 
porters is a manufacture of cotton. If the case of goods in ques- 
tion was composed, as the importers testified it was, of like goods, 
the duty imposed by the collector was improperly imposed, unless 
the importers by reason of their subsequent conduct are estopped 
from showing what their importation actually was. The only ques- 
tion for the court to determine is whether or not the order which 
the law required the collector to give to the importers to return the 
case of goods in question to the public stores was given within the 
10 days required by law after the packages designated by the col- 
lector and sent to the public stores to be opened and examined had 
been appraised and reported to him. This date, it is conceded, 
was January 26, 1893. The 10 days, if the above date is included 
in the computation, would expire on the 4th day of February, and if 
excluded it would expire on the 5th day of February The 5th day 
of February, 1893, was Sunday. There is absolutely no proof of 
which the court can predicate a finding of fact that the notice 
mailed by the collector to the importers for a return of the goods in 
question was served upon the 4th day of February. If the court 
is permitted to indulge in speculation and guesswork, it is probable 
that the notice was mailed on that day, but the only evidence of its 
receipt comes from the importers, and is to the effect that it was 
received Monday morning, February 6th. There is no analogy 
between the giving of the actual order which was here necessary 
and the service of notices by mail in actions at law governed by 
special statutes. The law required the goods to be returned upon 
the order of the collector, and it is manifest that until the onler 
was received by the importers they were not required to act and 
could not act. Was the order given to the importers on February 
6th in time, or, in other words, was it within 10 days from January 
26, 1893? The answer depends upon whether or not the court can 
consider Sunday a dies non and include Monday within the 10 days. 
The analogy to the practice of the law courts cannot be considered 
in determining this question. As matter of fact Monday was 
not within the 10 days. The precise point was determined with 
reference to a protest in Shefer v. Magone, 47 Fed. 872. I shall 



Digitized by 



Google 



IN BE LINDNER. 723 

hold therefore that the order of the collector to be available should 
have been made at some time prior to Monday, February 6th. I am 
entirely clear upon the proof that no order was received by .the im- 
porters prior to that time, and I shall hold that the decision of the 
board of general appraisers should be reversed, and that the mer- 
chandise in question, contained in parcel 18,230, should be classified 
and assessed for duty as cotton cloth under paragraph 348 of the 
act of 1890. 



In re LINDNER. 

(Circuit Court, S. D. New York. April 25, 1894.) 

No. 1,255. 

Customs Duties— Tools of Trade — Several Machines of the Same Kind. 
A glove manufacturer Imported four machines used in the manufacture 
of gloves, which he himself, his father, and his two brothers had worked 
in Germany, intending to transplant his business to the United States, 
and to manufacture gloves in the same way. Held* that all the machines 
were entitled to entry free of duty as "tools of trade," under Act Oct 1, 
1890, par. 680. 

This was an application by Emil Linder, importer of certain ma- 
chines, for a review of the decision of the board of general ap- 
praisers sustaining the decision of the collector of the port of New 
York as to the rate of duty on such machines. 

Stephen G. Clarke, for importer. 

O. H. Wefing, Asst. U. S. Atty., for collector. 

COXE, District Judge (orally). The importation which is the 
subject of this suit consisted of four machines used in the manu 
facture of gloves, which were assessed for duty by the collector at 
45 per centum ad valorem under paragraph 215 of the tariff act 
of October 1, 1890. The importer claims that they were free of 
duty as "tools of trade" under paragraph 686 of the same act With- 
out doubt the importer might have brought one of these machines 
to this country free of duty. The question is whether bringing 
four machines changes the situation; whether one man can bring 
in four machines as tools of his trade when he can work but one. 
There is no evidence that he intended to work these machines 
other than by manual power, and I assume that one man cannot 
work four. If there were only one machine I would not have a 
particle of doubt, but the fact that there are four machines raises 
a question of importance. The evidence shows that these machines 
were to be used by the importer, his father, and two brothers, in 
the dame way they had used them in Germany. I can hardly think 
that congress intended to exact duty from a man who comes to 
this country under such circumstances, bringing with him certain 
implements with which he made a living in his European home. 
It is very much like the case of a tailor who has a small shop, in 
which his wife, daughter and son help him work the sewing ma- 
chines. He comes here intending to transplant his business. 
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He does not intend to start a manufacturing establishment here 
as we understand that term. He intends to work just as he did at 
home and make articles of clothing by the help of his own 
family. It may be that the importer by some admissions in his 
affidavit has made it difficult to determine this question in his 
favor, but I think it is the duty of the court to brush aside these 
technicalities, try to look at the question from a common-sense point 
of view and get at the spirit of the law. I cannot believe that it 
was the intention of the law to exact duty in a case like this and 
under the circumstances the doubt, if there be one, should be re- 
solved in favor of the importer. The decision of the board of gen- 
eral appraisers is, therefore, reversed. 



In re MERCK et aL 

(Circuit Court, S. D. New York. April 26, 1894.) 

Customs Duties— Classification— Chxokal Hydrate. 

U. S. v. Battle & Co. Chemists' Corp., 4 O. C. A. 249, 54 Fed. 141, fol- 
lowed. 

This was an application by Merck & Co., importers of chloral 
hydrate, for a review of the decision of the board of general apprais- 
ers sustaining the decision of the collector of the port of New 
York as to the rate of duty on said merchandise. 

Everit Brown, for importers. 

James T. Van Rensselaer, Asst U. S. Atty., for collector. 

COXE, District Judge. The questions involved in this appeal 
have all been determined in the Case of Battle & Co., 50 Fed* 402, 
affirmed 4 C. O. A. 249, 54 Fed. 141. There is some testimony here 
which was not present in the Battle Case, but the new evidence is 
cumulative in character and does not change in any degree the 
character of the propositions decided. I am clearly of the opinion 
that the decision of the court of appeals of the Eighth circuit 
should be followed by this court. The decision of tie board is 
reversed* 



In re SPIELMAN et aL 

(Circuit Court, S. D. New York. April 28, 1894.) 

No. 1,039, 

Customs Duties— Classification— Veils. 

Veils are within the provision of Act Oct 1, 1890, par. 849, relating to 
"articles of wearing apparel of every description." 

This was an application by Spielman & Co., importers of certain 
ladies' veils, for a review of the decision of the board of general 
appraisers as to the rate of duty on such merchandise. 

A. P. Ketcham, for importers. 

Thomas Greenwood, Asst 17. S. Atty., for collector. 
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COXE, District Judge (orally). The only question in this cause 
is whether or not the importation comes within the tariff provi- 
sion for "articles of wearing apparel of every description." Al- 
though it is true that there is, perhaps, a distinction — no two cases 
being exactly similar— jet it seems to me that the facts here bring 
this importation within numerous decisions already made by this 
court Of course an article of wearing apparel that is worn in 
connection with a hat necessarily requires the presence of a hat, 
just as a necktie requires the presence of a collar. A necktie can- 
not be worn without a collar. A garter implies the presence of 
a stocking which is held up by it A shawl which is thrown 
around the shoulders implies some other garment over which it is 
placed. I see no important distinction. Suppose these articles of 
wearing apparel were fastened to other articles of wearing apparel 
they would not cease to be articles of wearing apparel for that 
reason. If we could imagine, for example, an apron permanently 
fastened to the waist of a gown it would not change its character 
as an article of wearing apparel because of that fact I do not 
think the distinction now made, that these veils are not wearing 
apparel, because fastened to a hat, is well founded.* If it were, it 
would exclude a great many articles that we all concede to be 
wearing apparel. The finding of the board of appraisers 'is not 
contrary to the law or the facts and this court should not disturb 
that finding. It is conceded that these veils are complete articles 
of commerce as they come to this port and are used only by females 
as headgear; whether they are attached to the hat or not does 
not seem to me to be a controlling circumstance. If they were 
worn about the head without a hat, in the manner so graphically 
illustrated by the learned district attorney, there would be no 
doubt as to their being articles of wearing apparel. The decision 
of the board of general appraisers is affirmed. 



JOHNSON v. UNITED STATES. 

(Circuit Court, S. D. New York. February 8, 1896.) 

No. 018. 

Customs Duties— Classification— Pineapples— -Canned. 

Pineapples, peeled, sliced, and placed in cans filled with cold water, and 
hermetically sealed, their juice permeating the water, are "fruits pre- 
served in their own juices," within Act Oct 1, 1890, par. 304, and cannot 
. be classified, under paragraph 580. as "fruits, green, ripe, or dried." 

This was an application by Joseph S. Johnson, the importer of 
certain canned pineapples, for a review of the decision of the board 
of general appraisers, sustaining the decision of the collector of 
the port of New York, as to the rate of duty on such merchandise. 

Stephen G. Clarke, for importer. 

Jason Hinnian, Asst. U. S. Atty., for collector. 

COXE, District Judge (orally). This controversy arises regarding 
pineapples imported in cans hermetically sealed. The collector 
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classified them under paragraph 304 of the act of 1890, which pro- 
vides for "fruits preserved in their own juices." The importer 
protested insisting that they should have been classified under para- 
graph 580 of the same act as "fruits, green, ripe, or dried." It 
appears from the proof that the pineapples were peeled, sliced, 
placed in cans filled with cold water, and then hermetically sealed. 
In that condition they were imported. The board of general 
appraisers have found that the collector's paragraph more spe- 
cifically describes the importations than the paragraph designated 
by the importer. Upon the proof presented, no additional proof 
having been taken in this court, the decision of the board is not 
so against the weight of evidence as to justify the court in setting 
it aside. The purport of their decision is that paragraph 304 is 
more applicable to this fruit than paragraph 580, and my own im- 
pression concurs with them on that question. It seems to me that 
"fruits preserved in their own juices" is clearly a more specific 
designation than "fruits, green, ripe, or dried, not specially pro- 
vided for." The proof here is, as I stated, that the pineapple is 
sliced, peeled, put in cold water, and the juice of the pineapple, to 
a certain extent at least, permeates the water. As the district 
attorney says, if this be not fruit preserved in its own juice, it is 
difficult to see what congress meant by the provision in question. 
I think that paragraph 580 refers to fruits brought here in the 
state in which they are picked without being subjected to any pre- 
serving process. It is enough to say that the finding of the board 
of appraisers is sustained by the evidence. The decision of the 
board is affirmed* 



Id re STBINBR et aL 

(Circuit Court, S. D. New York. April 25, 1804.) 

No. 592. 

Customs Duties— Classification— Strung Glas6 Beads. 

A finding" of the board of general appraisers, supported by the weight 
of evidence, that glass beads, threaded on strings, were strung beads, duti- 
able as "manufactures of glass," under Act Oct 1, 1890, par. 108, and Dot 
under paragraph 445, as "glass beads, loose, unthreaded, or unstrung," 
should be sustained. 

This was an application by Steiner, Kohn & Co., importers of cer- 
tain glass beads threaded upon strings, for a review of the decision 
of the board of general appraisers sustaining the decision of the 
collector of the port of New York as to the rate of duty on such 
merchandise. 

Stephen G. Clarke, for importers. 

Thomas Greenwood, Asst Dist Atty., for collector. 

COXE, District Judge (orally). In this case the collector as- 
sessed the importations under paragraph 108 of the tariff act of 
October 1, 1890, as "manufactures of glass." The importers insist 
that they should have been assessed under paragraph 445 of the 
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same act, which provides for "glass beads, loose, unthreaded, or 
unstrung, ten per centum ad valorem." A simple question of fact 
is thus presented where the burden is upon the importers to prove 
that the importations consist of unstrung glass beads. This ques- 
tion of fact was tried out before the board of appraisers and they 
have found that the articles in question are "manufactures of glass," 
and are not unstrung glass beads. As I recollect the evidence the 
only testimony before the board was to the effect that these are 
strung beads; in fact a mere ocular examination of them demon- 
strates that they are strung beads. As there is no evidence to the 
contrary the court would hardly be justified in overruling the de- 
cision of the board. If it were a disputed question of fact on 
evenly balanced testimony their decision should stand, but as it is 
the weight of evidence is clearly on the side of the collector. The 
decision of the board of appraisers is, therefore, affirmed. 



In re BING et aL 

(Circuit Court, S. D. New York. April 26, 1894.) 

Na 959. 

Customs Duties — Kbvibw of Board of Appraisers' Decisions— Weight of 
Evidence. 

The court will not disturb the finding of facts of the board of general 
appraisers as to the nature of goods imported, even if against the weight 
of evidence, where the board had sufficient evidence to warrant their find- 
ing. 

This was an application by F. Bing & Co., importers of certain 
merchandise, for a review of the decision of the board of general 
appraisers at New York as to the rate of duty on such merchan- 
dise. 

Albert Comstock, for importers. 

W. C. Low, Asst U. S. Atty., for collector. 

COXE, District Judge (orally). The question here is not of law, 
but of fact It is whether or not Exhibit A is "spun silk," under 
paragraph 410 of the act of October 1, 1890. Even if it were also 
a question as to what the trade name of Exhibit A was at the 
time of the passage of the last tariff act, it seems to me that the 
Van Blankenstevn decision (5 C. C. A. 579, 56 Fed. 474), controls 
both propositions. The board came to their conclusion on the 
facts presented to them, and I cannot say it is so against 
the weight of evidence that the court should set it aside. If this 
case were an appeal from the decision of a referee the court, al- 
though it might have reached a different conclusion had the case 
been tried originally before it, would not, under familiar rules, dis- 
turb the report The question is whether the finding of the board 
should be set aside as practically against the weight of evidence. 
I think the board had sufficient evidence to warrant their finding 
and their decision is, therefore, affirmed. 
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DBNNISON MANUF'G CO. ▼. UNITED STATES. 

(Circuit Court, S. D. New York. March 14, 1895.) 

Customs Duties— Classification— Crepe or Crepe Tissue. 

Merchandise Imported and invoiced as "crepe" or "crepe tissue," which, 
according to the finding of the board of general appraisers, sustained by 
the evidence, "is made in a tissue-paper mill, invoiced, advertised, and 
sold as tissue," and "is tissue paper," is dutiable under Act Oct 1, 1890, 
paragraph 419, which covers "all tissue paper * * * made up in any 
form," and cannot be placed under paragraph 422, referring to "all other 
paper not specially provided for." 

This was an application by the Dennison Manufacturing Company, 
importer of certain merchandise invoiced as "crepe" or "crepe 
tissue," for a review of the decision of the board of general apprais- 
ers sustaining the decision of the collector of the port of New York 
as to the rate of duty on such merchandise. 

The collector assessed the importations under paragraph 419 of 
the act of 1890, as "tissue paper." The importer insisted that they 
should have been classified either under paragraph 422, as "other 
paper not specially provided for in this act," or under paragraph 
425, as "manufactures of paper." 

C. H. MacDonald, for importer. 

James T. Van Rensselaer, Asst XL S. Atty., for collector. 

COXE, District Judge. The board found that the merchandise 
in question invoiced as "crepe" or "crepe tissue," "is made In a 
tissue-paper mill, is invoiced as tissue, advertised as tissue, and 
sold as tissue" and "is tissue paper." Additional testimony was 
taken in this court, but it is cumulative in character and does not 
materially change the issue. There is evidence to sustain the 
findings of the board, and, even if it be conceded that the prepon- 
derance of testimony is the other way, still the court would not be 
warranted in reversing their judgment It will be observed that 
the language of paragraph '19 is very broad. "All tissue paper 
* * • made up in any form." It covers tissue paper of all 
varieties. The process by which the imported paper is made is 
not known, but it is proved that similar paper is made in this 
country by passing tissue paper through a machine which crimps 
or crinkles it. One of the witnesses for the importer gave the 
following common-sense definition: "Tissue paper is a thin paper; 
that is all there is to tissue paper; a thin paper." There is testi- 
mony to the effect that the imported merchandise is in fact tissue 
paper, that it was commercially known as crepe tissue paper and 
was so designated in the trade, even by the importing company 
itself. It is not against the evidence to find that in a smoothed-out 
condition it is a kind of heavy-weight tissue paper. Subject this 
paper to a crimping process and it becomes crimped tissue' paper. 
It is crinkled, to be sure, but it is tissue paper still, and conse- 
quently is specially provided for under paragraph 419. The change 
thus produced might suffice to place the paper under a more 
specific paragraph, if one existed, but it is not sufficient to take it 
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out of the paragraph providing for "all tissue paper" and place it 
under the paragraph providing broadly for "all other paper." The 
board has found that th£ imported merchandise is tissue paper, 
several witnesses have testified that it was known to the trade as 
crepe tissue paper and the importer has time and time again called 
it crepe tissue paper. In view of these facts the court is inclined 
to think that the collector has selected the proper paragraph, and, 
in any view, the court does not feel justified in interfering with the 
decision of the board. Affirmed. 



TIFFANY v. UNITED STATES. 

(Circuit Court, S. D. New York. January 31, 1895.) 

No. 722. 

Customs Duties—Classification — Antique Opal — Act of October 1, 1890. 
A single antique opal produced at a period prior to 1700 is not en- 
titled to free entry under paragraph 524 as a "collection of antiquities/* 
but is dutiable at 50 per cent ad valorem as jewelry, under paragraph 
452 of the act of October 1, 1890, notwithstanding it was imported with 
other articles, whose production prior to 1700 had not been satisfactorily 
established by evidence. 

The importation in qnestion was a gem of great value and an- 
tiquity known as the "Hope .Opal." The importer insisted that it 
was entitled to enter duty free under paragraph 524 of the free 
list of the tariff of 1890. The collector's action in assessing duty 
was sustained by the board of general appraisers. The importer 
appealed. Affirmed. 

William B. Coughtry, for importer. 

Wallace Macfarlane, U. a Atty., and Henry O. Piatt, Asst U. S. 
Atty. 

COXE, District Judge (orally). The section of the free list which 
is invoked by the importer, refers with great clearness, not to single 
articles which have been part of foreign collections or to single 
articles which are intended to be added to collections in this coun- 
try, but it refers to collections of antiquities. The collection must be 
imported. If an importer assembles a collection of antiques, which, 
under the decisions of the courts, must certainly contain more than 
two articles, and intends to import the collection into this country, 
the mere fact that through mistake the articles forming the col- 
lection are imported in different steamers or at different times 
is not material. But there must be a collection of which the im- 
portation is a part. It seems to be conceded from the proof here 
that the importation in question ?ame here alone, and there is no 
evidence of which the court can take cognizance that it was part 
of a collection of antiques assembled in London and imported to 
this country and reassembled. In order to reach such a conclusion 
I would have to substitute conjecture for proof, and surmise that 
"Babylonian cylinders," whatever they may be, are antiquities with- 
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in the definition of the statute. There is no proof to warrant the 
court in saying that the opal in question was part of a collection 
of antiques produced before the year 1700. This being so, it is 
an importation of a single article, and no court has gone to the 
extent of holding that one article constitutes a collection. The de- 
cision of the board sustaining the action of the collector in assessing 
duty under paragraph 452 must be affirmed. 



UNITED STATES v. RICHARDS et al. 

(Circuit Court, S. D. New York. January 31, 1895.) 

No. 1,877. 

Cubtom8 Duties— Coverings of Importations— Additional Duty. 

Wooden cases with cardboard partitions, in which opal glass bottles 
were packed and imported, being usual packages for such bottles, are not 
subject to additional duty as "unusual coverings," or as designed for any 
other use than the bona fide transportation of said bottles to the United 
States, within Act June 10, 1890, § 19. 

This was an application by the United States for a review of 
the decision of the board of general appraisers reversing the de- 
cision of the collector of the port of New York as to the rate of 
duty on certain merchandise imported by C. B. Richards & Co. 

The importations in question were opal glass bottles, packed in 
wooden cases with cardboard partitions. The collector imposed 
an ad valorem duty upon the bottles and the cases, and also an 
additional duty upon the cases, under section 19 of the act of June 
10, 1890, upon the ground that they were unusual packages. The 
board of general appraisers decided that the additional duty was 
improperly imposed. The collector appealed. Affirmed. 

Jason Hinman, Asst U. S. Atty., for collector. 
Everit Brown (of Comstock & Brown), for importers. 

COXE, District Judge (orally). The articles imported were opal 
glass bottles. They were imported in wooden cases having card- 
board partitions. The only question for the court to determine is 
whether or not the packages in which they were imported were 
unusual and designed for use other than in the bona fide trans- 
portation of the bottles to the United States. The trend of judi- 
cial decision upon this question is to the effect that the additional 
duty cannot be levied unless it appears that it was the intention 
of the importer to introduce into the United States some article 
under the guise of a covering which is designed by him for use 
other than as a covering after the importation is completed. If 
the covering is suitable, proper and not out of the ordinary," it 
should not be subjected to the additional duty. The court cannot 
say that this importer intended — to put it plainly — to commit a 
fraud upon the revenue or to introduce here the wooden cases for 
use other than as bona fide packages for his bottles. Of course 
bottles of this character require a package of some kind. To 
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place them in a common wooden box, and prevent breakage by pla- 
cing straw or pasteboard between them, would seem to be a proper 
and usual manner of packing. Upon the evidence before the board 
it is quite clear that this importer has for a number of years been 
importing these bottles in precisely the same way in which the 
bottles in question were imported. The board of appraisers 
reached a correct conclusion when they said this was a usual pack- 
age for these bottles. Other importers may have brought in other 
bottles, or possibly similar bottles in a different way, but to say 
that the packages in question are exceptional, unusual, and so out 
of the ordinary, as to bring them within the provision in question 
does not seem to be warranted by the proot The decision of the 
board is affirmed. 



PARK et aL v. UNITED STATER 

(Circuit Court, S. D. New York. February 8, 1806.) 

No. 1,943. 

Customs Duties— Act Oct. 1, 1890— Calvert's Medical Soap. 

Calvert's medical soap, containing 20 per cent of carbolic add, and used 
for curative purposes, held not to be dutiable as a "toilet soap," under par- 
agraph 79, but under the last clause of said paragraph, "all other soaps 
not provided for in this act" 

This was an application by Park & Tilford, copartners, and im- 
porters of certain merchandise known as "Calvert's Medical Soap," 
for a review of the decision of the board of general appraisers sus- 
taining the decision of the collector of the port of New York as to 
the rate of duty on such merchandise. 

Edward Hartley, for importers. 

Wallace Macfarlane, U. 8. Atty., and Henry 0. Piatt, Asst U. S. 
Atty. 

COXE, District Judge (orally). The importation in this case con- 
sists of Calvert's medical soap. It was classified by the collector 
as "toilet soap" under paragraph 79 of the tariff act of October 1, 
1890. The importers protested, insisting that it should have been 
classified under the last clause of that paragraph, which provides 
for "all other soaps, not provided for in this act." There was also 
an alternative protest, which it is unnecessary to consider. A 
| toilet soap is used as a detergent for cleansing purposes only. That 

! this is not such a soap is proved by an overwhelming weight of 

I testimony. A medical soap is one used for remedial purposes. 

I There is no doubt, I think, that this is what it purports to be — a 

j medical soap. If it be a soap, unquestionably it is more specifically 

provided for under the last clause of paragraph 79 than any other 
j provision of the tariff act. The district attorney advances the 

j proposition that, although the collector might be wrong in his classi- 

i fication, the decision of the board may be sustained for the reason 

! that both importer and collector are* wrong, and the importation 

should have been classified under paragraph 77 of the same act 
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What I have already said disposes of that contention. Paragraph 
77 relates to "preparations used as applications to the hair, mouth, 
teeth, or skin, such as cosmetics, dentifrices, pastes, pomades," 
and so on, referring to that class of articles which properly come 
within the category of "toilet preparations." This soap is what 
it is advertised to be, a medical soap, used for curative purposes 
only, and should have been classified under the last clause of para- 
graph 79. The decision of the board of general appraisers is re- 
versed. 



MEXICAN ONYX & TRADING CO. V. UNITED STATES. 

(Cttrcuit Court, S. D. New York. February 1, 1895.) 

No. 1,225. 

1. Customs Duties— Classification— "Mexican Onyx." 

So-called "Mexican onyx," a mineral consisting chiefly of carbonate of 
lime and certain impurities, principally ferrous oxides, imparting to the 
material its beautiful and variegated colors, crystalline in structure, and 
belonging scientifically to the group of calcites, recognized by the leading 
dictionaries and encyclopedias as belonging to the general class of ^mar- 
ble," used for the same general purposes In ornamental and interior deco- 
ration as marble, and being worked and finished by the same processes, 
is properly dutiable as "marble in block," at 65 cents per cubic foot, under 
Schedule B, par. 128, of the tariff act of October 1, 1890, and is not free 
of duty as a "crude mineral," under paragraph 651 of the free list of 
that tariff act, as claimed in the protest of the importer. 

2. Same— Review of Findings op General Appraisers. 

Where, upon a conflict of evidence before the board of United States 
general appraisers, arising chiefly upon the commercial meaning of the 
term "marble," there is sufficient proof to sustain their findings, such find- 
ings will not be disturbed. 
8. Same— Return op Proceedings bt General Appraisers. 

The fact that the return to the circuit court was not signed by the mem- 
bers of the board of general appraisers who took the evidence does not 
overcome the presumption that the appraisers who heard the case de- 
cided it Special reference upon the merits was made to Batterson v. 
Magone, 48 Fed. 289. 

This was an application by the Mexican Onyx & Trading Com- 
pany, the importer of certain Mexican- onyx, for a review of the 
decision of the board of general appraisers sustaining the decision 
of the collector of the port of New York as to the rate of duty on 
such merchandise. 

W. Wickham Smith (of Curie, Smith & Mackie), for importer. 
Wallace Macfarlane, U. S. Atty., and James T. Van Rensselaer, 
» Asst U. S. Atty., for collector and the United States. 

COXE, District Judge (orally). The importation involved in this 
controversy is Mexican onyx. The collector classified it under 
paragraph 123 of the tariff act of October 1, 1890, which provides 
for "marble of all kinds." The importer protested insisting that 
it was covered by paragraph 651 of the free list as a "crude min- 
eral." The board of general appraisers after taking proof sus- 
tained the classification of the collector. The importer appeals to 
this court 
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The questions involved, as I understand them, are whether or 
not the importation in question is a species of the genus "marble'' 
and was known as a variety of marble commercially and in com- 
mon parlance. These are questions of fact and are presented to 
the court upon the same record that was presented to the board. 
I do not think it is necessary. to enter into a discussion of these 
matters at length, for the reason that the question now presented 
to the court is not whether the court would have reached a dif- 
ferent conclusion from the board had the proof been submitted to 
the court in the first instance, but whether or not the finding of 
the board is so contrary to the weight of evidence that the court 
is justified in setting it aside; whether or not the court, if this 
were an appeal from the report of a master or referee, would hold 
that there was such a lack of evidence to sustain the findings that 
the decision should be reversed. I think not There was suffi- 
cient proof upon all the questions of fact presented to the board 
to sustain their findings. I canuot say that upon any of the' 
questions involved there is no evidence to sustain the decision' of 
the board or that the evidence so preponderates against their find- 
ing as to justify me in setting it aside. 

It is suggested here that the rule, which I understand is the 
established rule of this court, is not applicable to this particular 
case, because the appraisers who heard the evidence did not decide 
upon the questions of fact. This contention is sought to be sus- 
tained by the suggestion that the report is signed by tftree ap- 
praisers who did not hear the evidence. I do not understand, 
however, that it follows from this fact that the case was not de- 
cided by the appraisers who heard the proof. The court should 
presume in the absence of proof to the contrary that the appraisers 
who heard the cause decided the cause. The mere fact that the 
report is signed by other appraiser is not conclusive to my mind as 
establishing a different proposition. It very frequently happens 
even in court cases that the judge who decides the case does not 
sign the decree. The decision of the board of general appraisers 
should be affirmed. 



CHINA & JAPAN TRADING CO. V. UNITED STATES. 

(Circuit Court, S. D. New York. January 30, 1805.) 

No. 577. 

1. Customs Duties— Act of October 1, 1890— Bamboo Blinds and Scrolls. 
Certain bamboo blinds and scrolls, assessed by the collator as "manu 
factures of wood," under paragraph 461, held to be dutiable as "manu- 
factures of grass," under paragraph 4C0. 
2l Same— Paper Umbrellas. 

Giant paper umbrellas, used only for decorative purposes, hdd uot duti- 
able as "umbrellas, parasols and sunshades," under paragraph 471, but as 
"manufactures of paper," under paragraph 425. 

This was an application by the China & Japan Trading Com- 
pany, the importer of certain bamboo blinds and scrolls and giant 
paper umbrellas, for a review of the decision of the board of gen- 
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eral appraisers sustaining the decision of the collector of the port 
of New York as to the rate of duty on such merchandise. 

W. B. Coughtry, for importer. 

Wallace Macfarlane, U. S. Atty., and Henry C. Piatt, Asst U. 8. 
Atty. 

COXE, District Judge (orally). I am inclined to reverse the 
decision of the board of general appraisers in this cause. As to 
the first articles imported the question is whether or not the bamboo 
of which they are composed is wood. It seems to me that the 
weight of evidence is clearly to the effect that it is not wood. 
The extracts read from the various dictionaries and encyclopedias 
by the counsel for the importers, indicate that bamboo is a 
species of grass, and I think the testimony is to the same effect 
In the testimony offered by the collector the nearest approach to 
contradicting the proposition that bamboo is a species of grass, 
is the opinion of one witness that in the process of time the char- 
acter of the grass is changed to wood, but that to my mind is not 
a very satisfactory or conclusive view of the matter. It* also ap- 
pears that articles of bamboo are sometimes kept in stock with 
wooden articles, and sold by dealers in wooden ware, but that does 
not make it wood. If it were sold by a tinsmith with tin articles 
it would hardly be contended that this fact would make it tin. 

As to the other branch of the case, it is undisputed that these 
large umbrellas are not used in the way in whcih ordinary um- 
brellas are used. They are not suitable for that purpose and are 
never so used. Their sole use is for the decoration of houses, halls 
and large buildings. This being so, it would be illogical to classify 
them with the ordinary cloth umbrellas which are used to protect 
individuals from the sun and rain. As the board of appraisers 
with this same evidence before it has in another case reached the 
conclusion that these importations should be classified as the im- 
porter now contends, I shall follow their second and more mature 
conclusion. The decision of the board is reversed. 



MOVIUS et al. v. UNITED STATES. 

(Circuit Court, S. D. New York. February 18, 1895.) 

Customs Duties— Classification— "Lanoline. " 

"Lanoline" being a manufactured article made from wool grease by an 
elaborate pfocess through wlich the potasty salts contained in the crude 
wool grease have been entirely removed; the volatile fatty acids partially 
removed; the removal of the potash saJts having destroyed any combina- 
tion that had existed between them and the fats, the fats having been 
thereby changed in condition; the resulting "lanoline" being chiefly choles- 
terine and similar fats, fatty acids and varying percentages of water, an 
article patented as to its processes of manufacture and trade name and 
being widely advertised as possessing therapeutic and medicinal quali- 
ties, is properly dutiable as a "medicinal proprietary preparation" at 25 
per cent ad valorem under paragraph 75 of the tariff act of October 1, 
1890, and not as "wool grease" at one-half of one cent per pound under 
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paragraph 316 of the act as claimed In the importers' protest The classi- 
fication of the merchandise for duty by the collector of customs as "ren- 
dered oil" at 25 per cent ad valorem under paragraph 76 of the same 
tariff act was therefore affirmed. 

TMb was an application by J. Movius & Son, importers of cer- 
tain merchandise known as "Lanoline," for a review of the decision 
of the board of general appraisers sustaining the decision of the 
collector of the port of New York as to the rate of duty on such 
merchandise. 

Albert Comstock, for importers. 

Wallace Macfarlane, U. S. Atty., and James T. Van Rensselaer, 
Asst U. S. Atty., for collector. 

COXE, District Judge. The collector classified the merchandise 
in question under paragraph 76 of the act of 1890, which provides 
for "rendered oils" and "expressed oils." The importers protested, 
insisting that it should have been classified under paragraph 316 
of the same act as "wool-grease." The board in an elaborate and 
carefully prepared opinion, after discussing the various questions 
involved, reached the following conclusions: 

"The substance known as 'Lanoline' is: 

"(1) A preparation composed of pure wool-fat and water. 

"(2) It is not the wool-grease of commerce and is not an oil, but is commer- 
cially known as 'Lanoline.' 

"(3) It is a preparation and composition recommended by the manufacturers 
to the public as a proprietary article. 

"(4) It is a preparation and composition prepared according to a private and 
patented formula or process. 

"(5) It is a patented composition or preparation. 

"(6) It is a proprietary preparation recommended to the public as a remedy 
for diseases or affections affecting the human or animal body. 

"(7) It is a medicinal proprietary preparation, in the preparation of which 
alcohol is not used, and of which alcohol is not a component part. 

"(8) It is offered for sale by the manufacturers and protestants put up in 
tins, labeled with notice thereon that the same is patented. 

"(9) The manufacturers have duly registered as their trade-mark the word 
'Lanoline' in the United States patent office, and they affixed the trade-mark 
to each package of lanoline Imported by the protestants. 

"(10) The protestants entered such merchandise by their written entry as 
•Lanoline, expressed oil/ " 

The board decided that the merchandise should have been classi- 
fied under paragraph 75 of the same act as a "medicinal proprietary 
preparation," but that it was not "wool-grease" in fact or commer- 
cially. The question, then, is, should "Lanoline" be subject to duty 
as wool-grease? If not, the decision of the board should be affirmed. 

A number of witnesses have been examined in this court, but their 
testimony does not change materially the case as presented to the 
board. The conclusions reached by the board are substantially correct, 
most of them being sustained by the new evidence. Wool-grease is of 
a brown color and a viscous consistency. It is extracted from wool 
washings, and consists of cholesterine and other fats and volatile 
fatty acids. It contains from 15 to 30 per cent, of potash. It emits a 
rank, disagreeable odor, it resembles molasses and tar mixed to- 
gether, it is imported in returned petroleum barrels, it is worth 
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from 2J to 3 cents a pound and its chief use is for stuffing leather. 
"Lanoline," on the contrary, is an expensive, highly finished product 
produced from wool-grease by an elaborate patented process of 
elimination and purification, by means, of which many of the im- 
purities and all of the potash of the crude wool-grease are removed, 
"Lanoline" is white in color, is imported in small, carefully pre- 
pared packages and is used principally in therapeutics. It is not 
wool-grease, chemically, commercially, or in common parlance. One 
of the ingredients of wool-grease has disappeared entirely and the 
others are found in a changed and purified state. "Lanoline" is 
made from wool-grease just as vaseline is made from petroleum or 
cheese is made from milk, but it was never known as wool-grease 
in commerce and no business man would have thought of sending 
"Lanoline" to fill an order for wool-grease. The impression derived 
from the entire record is very strong that the term "wool-grease" 
would convey to the mind of every business man familiar with the 
subject an idea of the crude, raw material above described, and it 
is thought that congress so used it in the tariff act of 1890. It 
cannot be that a refined, expensive product like "Lanoline" should 
come in under a provision which was manifestly intended to apply 
to a crude, cheap product differing from "Lanoline" in almost every 
essential feature. The decision of the board is affirmed. 



TIFFANY V. UNITED STATES. 

(Circuit Court, S. D. New York. February 5, 1895.) 

No. 898. 

Customs Duties— -Act of October 1. 1890— Painted Fans. 

Fans, composed of silk and bone, upon which are executed artistic 
paintings in water colors, of high value and (merit, and which are dis- 
played as ornaments and not used as fans ordinarily are, held not to be 
dutiable as manufactures of silk at 50 per cent ad valorem under para- 
graph 414, but at 15 per cent under paragraph 465 of the act of October 
1, 1890 as "paintings in oil or water colors." 

Appeal by importer from decision of board of general appraisers 
affirming the action of the collector in assessing duty on certain 
painted fans. Reversed. 

William B. Coughtry, for importer. 

Wallace Macfarlane, U. 8. Atty., and Henry 0. Piatt, Asst U. a 
Atty. 

COXE, District Judge (orally). The importations in controversy 
consist of paintings upon fans made of silk and other materials. 
The collector assessed them under paragraph 414 of the tariff act of 
1890 as manufactures of which silk is the material of chief value. 
His action was sustained by the board of general appraisers. The 
importer protested, insisting that the importations are "paintings" 
within the provisions of paragraph 465 of the same act "Fans? 
are not mentioned eo nomine in the act, except in paragraph 564 
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of the free list, which is not applicable to this controversy. The 
court is not called upon to define the word "paintings" further 
than is necessary for the purposes of the present controversy. If 
these importations are paintings it disposes of the issue. In ordi- 
nary parlance it is, perhaps, true that a painting is understood to 
mean a picture in oil or water colors, painted on canvas or paper, 
inclosed in a suitable frame and intended to be hung on the walls 
of a public or private building. But such a definition is manifestly 
too narrow. Many of the works of the old masters are frescoes 
painted on stone. Some of the gems of more modern art are 
painted on wood, ivory, porcelain, china, silk, cotton and* other tex- 
tile fabrics. It is also true that paintings are not always used as 
mural decorations. They may be placed on fire screens, lamp 
shades, placques, and, indeed, on almost any article which is to be 
ornamented. Nor is size a controlling factor. Some of the master- 
pieces of Meissonier and Meyer von Bremen are hardly larger 
than the subjects of this controversy. So too a painting may be of 
almost any conceivable shape. I presume we can all recall in- 
stances where the artist has painted his picture upon a fan-shaped 
background. Obviously, then, it is not size or shape or material 
or use which is to determine, arbitrarily, the character of these im- 
portations. There is no dispute that these productions are the 
works of artists of recognized ability and standing in their pro- 
fession, and that at least two-thirds of the value is imparted to 
the fans by the skill, genius and reputation of the artist The 
silk would be comparatively of no value but for the work of the 
artist. It is the painting, not the silk, which makes the fan valua- 
ble. Take for instance the picture by Houghton, which might 
properly be called "The .Chess Players." No one who has the slight- 
est knowledge of art can fail to see that in drawing, coloring, group- 
ing and in attention to minute detail it is a painting of great 
beauty and merit. To call such a work of art "a manufacture 
of silk" seems almost as irrational as to call the Venus of Milo 
"a manufacture of marble." It is doubtless true that such a paint- 
ing should be preserved under glass, but it does not ceatfe to be a 
painting because it is placed upon a fan. These views lead me to 
reverse the decision of the board of general appraisers. 



TIFFANY v. UNITED STATES. 

(Circuit Court, S. D. New York. February 6, 1896.) 

No. 1.122. 

1. Customs Duties— Traveling Clocks. 

Traveling clocks hdd dutiable as manufactures of metal, under Act Oct 
1, 1890, par. 215. 

& Same— Bronze Statues. 

Bronze statues hdd dutiable as manufactures of metal, under Act Oct 
1, 1890, par. 215, and not as "statuary," under paragraph 465* not being 
"wrought by hand" from metal. 
v.66F.no.5 — 47 
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This was an application by Tiffany, the importer of certain 
French traveling clocks and bronze statues, for a review of the 
decision of the board of general appraisers sustaining the decision 
of the collector of the port of New York as to the rate of duty on 
such merchandise. 

William B. Coughtry, for importer. 

Wallace Macfarlane, U. S. Atty., and Henry 0. Piatt, Asst U. S. 
Atty. 

COXE, District Judge (orally). There are two branches to this 
controversy. The first relates to certain importations known as trav- 
eling clocks; the second relates to two bronze statues known as 
"Manon PEscaut" and "Christopher Columbus." The collector as- 
sessed the traveling clocks under paragraph 215 of the act of 1890 
as "manufactures of metal." The importer protested, insisting that 
they should have been classified either directly, or by reference to 
the similitude clause, under paragraph 211 of the same act, which pro- 
vides for "watches, parts of watches, watch cases, watch move- 
ments," etc. There is no dispute that the articles in question are 
traveling clocks. They usually consist of a case of brass and 
plate glass, which contains the watch or clock movement, the 
whole being surrounded by an outer case of leather. They are 
Intended to be carried by travelers, and when in use are placed 
upon the table, mantel, etc. They are never carried upon the per- 
son and are not suitable for such use. It cannot be said there- 
fore in any view that they are watches or parts of watches, nor 
can it be said that the similitude clause operates, for the reason 
that, being specifically covered by paragraph 215 as manufactured 
articles, they are not nonenumerated. 

As to the second branch of this controversy, relating to the two 
bronze statues, the collector assessed duty upon them under the 
same paragraph as "manufactures of metal." They are claimed 
by the importer to be dutiable at 15 per cent under paragraph 
465 as "statuary," wrought by hand from metal, by a professional 
sculptor. There is no question upon this proof that both of 
these statues are the works of a sculptor of recognized ability. 
They came here accompanied by the sculptor's certificate. The 
evidence is undisputed that they are original productions, and also 
that they were fashioned and finished after coming from the mold 
by the hand of the sculptor himself. They were not made by 
skilled workmen or mechanics. Merritt v. Tiffany, 132 U. S. 
167, 171, 10 Sup. Ct. 52. It is strongly my impression that the 
proof brings these importations within paragraph 465. But 
it is stated that they are not within that paragraph, because 
it does not cover a bronze statue which is molded, but refers 
only to such statues as are wrought by the hand of the sculptor 
himself. It seems to me that such a construction practically ex- 
cludes all bronze statues, and a large number of marble statues 
as well, for the proof shows, and it is well known to all familiar 
with the matter, that the sculptor himself very frequently does not 
touch the marble. The more eminent the sculptor, the less likely 
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is he to do the work of the skilled workman. While this is my 
impression from the testimony presented, it seems that the ques- 
tion has been passed upon by this court in a case which, I under- 
stand, related to importations precisely similar and was presented 
upon identical testimony. If this be true, it is clearly an authority 
which is controlling. There is nothing to distinguish the present 
issue from the issue that was there tried. Therefore the decision 
of the board of appriasers upon both branches of the controversy 
must be affirmed. 



GODWIN et al. v. UNITED STATES (two cases). 

(Circuit Court, S. D. New York. February 5, 1895.) 

Nos. 1,487 and l',685. 

Customs Dutibb— Antiquities— Sale after Importation. 

A collection of antiquities produced prior to the year 1700 Is entitled 
to free entry under Act Oct 1, 1890. par. 524, irrespective of the inten- 
tion of the importer to sell the collection, or parts thereof, after its im- 
portation. 

These were two applications by Godwin & Sons, importers of 
certain antiquities, for a review of the decision of the board of 
general appraisers sustaining the decision of the collector of the 
port of New York as to the rate of duty on such importations 

Stephen G. Clarke, for importers. , 

Jason Hinman, Asst U. S. Atty., for collector. 

COXE, District Judge (orally). The sole question in these 
causes is whether or not the importations should be admitted free 
under paragraph 524 of the free list of the tariff act of October 1, 
1890, as collections of antiquities. They all stand on the same 
footing. I will consider the one composed of 10 articles. The 
evidence establishes the undisputed fact that each member of this 
collection was produced prior to the year 1700, and that they were 
assembled as a collection in Europe and imported here in 1891 un- 
der one invoice. Three of the 10 members of the collection were 
admitted without duty by the collector as antiquities. The con- 
tention is made that the remainder of the collection should not be 
admitted free for the reason that it appears from the evidence that 
it was the intention of the importer to sell the collection or parts 
thereof after its importation. A reading of the section in question 
convinces the court that there is nothing in the language employed 
to warrant the court in taking into consideration the intent or 
motive of the importer. Where it is established beyond dispute 
that he has imported a collection of antiquities produced prior to 
the year 1700, the collection is entitled to free entry under para- 
graph 524. The collector has nothing to do with the intent of the 
importer. The decision of the board of general appraisers in each 
case is reversed 
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OPPENHEIMBR v. UNITED STATES. , 

(Circuit Court, S. i>. New York. February 6, 1896.) 

No. 780. 

Customs Duties— Classification— -Cotton Chekili.e. 

So-called "fascinators," made of cotton chenille, must be classified un- 
der Act Oct 1, 1890, par. 851, and not under paragraph 840, as "cotton 
/wearing apparel/' which designation is less specific than that of "manu- 
- factures of chenille," in paragraph 351. 

This was an application by H. Oppenheimer, importer of certain 
merchandise known as "fascinators," for a review of the decision 
of the board of general appraisers sustaining the decision of the 
collector of the port of New York as to the rate of duty on such 
merchandise. 

The collector assessed duty upon the goods under paragraph 351, 
as "manufactures of cotton chenille"; the importer insisting that 
they were dutiable under paragraph 349, as "cotton wearing ap- 
parel." 

Stephen G. Clarke, for importer. 

Jason Hinman, Asst TJ. S. Atty., for collector. 

COXE, District Judge (orally). Chenille is a variety of cotton, 
a species of the genus cotton. Paragraph 351 is explicit in its 
provision. It refers to "all manufactures of chenille." My im- 
pression is that this is a more specific designation than the general 
one of "cotton wearing apparel." The decision of the board of 
general appraisers is affirmed. 



In re ZEIMER et aL 

(Circuit Court, S. D. New York. February 18, 1895.) 

Customs Duties— Classification— Artificial Leaves. 

Artificial leaves, made to resemble leaves of oak, ivy, currant, etc., and 
manufactured of colored cotton cloth, metal, and wax, cotton being the 
component material of chief value, cannot be classified as "artificial flow- 
ers or parts thereof," under Act Oct 1, 1890, par. 443, and Act March 
8, 1883, par, 429, Schedule N, but must be assessed under Act 1890, pars. 
425, 355, and Act 1883, par. 388, Schedule M, and par. 324, Schedule I. 
as manufactures of cotton and paper. 

This was an application by Zeimer & Feldstein, importers of 
certain artificial leaves, for a review of the decision of the collector 
of the port of New York as to the rate of duty on such merchandise. 

The collector assessed the merchandise, consisting of artificial 
leaves made to resemble leaves of oak, ivy, etc., as "artificial flowers 
or parts thereof." A portion of this merchandise was imported 
prior to the act of 1890. The paragraphs in question are 443 of 
the act of October 1, 1890, and 429 (Schedule N) of the act of March 
3, 1883. The importers protested, insisting that the merchandise 
In question should have been classified as manufactures of paper 
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and cotton under paragraphs 425 and 355 of the act of October 1, 
1890, and under paragraphs 388 (Schedule M) and 324 (Schedule I) 
of the act of March 3, 1883. 

Albert Comstock, for importers. 

Jason Hinman, Asst U. S. Atty., for collector. 

COXE, District Judge. The question is whether the imported 
artificial leaves should be classified as "artificial flowers or parts 
thereof," or as "manufactures of cotton" and paper. The board found 
that these leaves were made of colored cotton cloth, metal and wax, 
cotton being the component material of chief value; that they are 
suitable for millinery ornaments and are used for branching and 
making mountings and that they are commercially known, imported, 
bought and sold as parts of artificial lowers. This finding was 
upon ex parte testimony, the importers, though invited to do so, 
gave no testimony before the board. In this court a mass of testi- 
mony has been taken which establishes the fact that artificial 
leaves are imported for three distinct lines of trade and are used 
by confectioners, decorators and milliners. Only in the millinery 
trade are leaves known as artificial flowers or parts thereof and 
not uniformly in that trade. By decorators and confectioners they 
are known only as leaves. Of course these leaves are not, in fact, 
flowers, or parts of flowers. Not being artificial flowers in fact, 
the evidence that they were known as such commercially must be 
"definite, uniform and general." It is not enough that they were so 
known in a single trade. Berbecker v. Robertson, 152 U. S. 373, 
14 Sup. Ct. 590; Maddock v. Magone, 152 U. S. 368, 14 Sup. Ct 588; 
Cohn v. Erhardt, 44 Fed. 747; Dodge v. Hedden, 42 Fed. 446. As 
the testimony here is confined to a single trade and is not entirely 
definite as to that trade it is obvious that no commercial usage has 
been established within the rule of the authorities cited. The de- 
cision of the board is reversed. 



| RILEY et al. v. UNITED STATES. 

I (Circuit Court, S. D. New York. February 6, 1895.) 

No. 489. 

i 

! CUSTOMS Duties— Classification— Dress Shields. 

I Dress shields, made of cotton and India rubber, India rubber being the 

I component -material of chief value, are dutiable as manufactures of India 

\ rubber, under Act Oct. 1, 1890, par. 460, and should not be classified un- 

! der the proviso of paragraph 349 of the same act, which is confined to 

I clothing and wearing apparel of which cotton is the component part of 

| chief value. 



This was an application by W. H. Riley & Co., importers of cer- 
i tain dress shields, for a review of the decision of the board of gen- 

| eral appraisers sustaining the decision of the collector of the port 

| of New York as to the rate of duty on such merchandise. 

| Albert Comstock (of Comstock & Brown), for importers. 

James T. Van Rensselaer, Asst. U. S. Atty., for collector. 
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COXE, District Judge (orally). The importations involved in 
this controversy are dress shields made of cotton and India rubber, 
India rubber concededly being the component part of chief value. 
The collector classified them under paragraph 349 of the tariff act 
of 1890. The importers protested, insisting that they should have 
been classified under paragraph 460 of the same act The simple 
question is whether or not paragraph 319 is confined in the main 
clause as well as in the proviso to clothing and wearing apparel of 
which cotton is the component material of chief value. If it be 
so confined, it is clear that the collector's classification was wrong. 
I think that it is so confined. This appears not only from the par- 
agraph itself, but also by a comparison with paragraph 413 of the 
silk schedule, which contains a proviso in precisely the same lan- 
guage. As the collector was wrong in assessing duty under par- 
agraph 349, it is clear that the importers are right in insisting that 
their importations are dutiable under paragraph 460 as manufac- 
tures of India rubber. The decision of the board of general ap- 
praisers as to "Item 230" is reversed; in all other respects it is 
affirmed. 



BURR et al. v. UNITED STATES. 

.Circuit Court, S. D. New York. January 15, 1896.) 

No. 2,100. 

Customs Duties— Rate op Duty— New Tariff Law— Repeal. * 

Where duties were liquidated on the day after the new tariff law (Act 
Aug. 27, 1894) went into effect, upon goods imported or withdrawn while 
the old law was in force, hdd that the rate of duty should be that pre- 
scribed by the new law, and not the higher rate imposed by the old; and 
that the right of the government, to such higher rate was not saved by the 
provision of the new law (section 72) that the repeals therein made should 
not affect "any act done, or any right accrued." 

This was an application by Burr & Hardwick for a review of the 
decision of the board of general appraisers in respect to the rate of 
duty to be imposed upon certain goods. 

Curie, Smith & Mackie, for Burr & Hardwick. 
Wallace MacFarlane, for the United States. 

WHEELER, District Judge. The tariff act of 1894 became a 
law on August 27th. It began with the provision, "That on and 
after the first day of August, eighteen hundred and ninety-four, 
unless otherwise specially provided for in this act there shall be 
levied, collected, and paid upon all articles imported from foreign 
countries or withdrawn for consumption, and mentioned in the 
schedules herein contained, the rates of duty which are, by the 
schedules and paragraphs respectively prescribed." These goods 
were imported, or withdrawn, on August 8th ; the duties were liqui- 
dated on August 2Sth, at the rates prescribed in the former act, 
against the claim of the importers that the latter act should govern. 
This liquidation is the actual assessment of the duties (Davies v. 
Miller, 130 U. S. 284, 9 Sup. Cfc 560; Merritt v. Cameron, 137 U. 8. 



Digitized by 



Google 



BURR V. UNITED STATES. 748 

542, 11 Sup. Ct 174), and it should be made according to the law at 
the time. This latter act was in force at that time, and whatever 
was done which it included should have been done according to its 
terms and effect Its terms are plain, without room for construc- 
tion or doubt, tl^at, on all goods imported or withdrawn when these 
were, the duties should be assessed according to its own schedules. 
Each house, when it had the bill under consideration, fixed a then 
future date in this place; and from this an ingenious argument has 
been made to show th#t both houses concurred in an intention that 
this date should be future whenever the act should be passed. But 
the senate, with legislative deliberation, inserted this date in pro- 
posals of amendment; the house, with like deliberation, after the 
date had gone by, concurred in the proposals, and it so became a 
law. Thus the whole lawmaking power enacted that date as the 
date for that place in the law. What the effect of the law is as it 
stands is more open to doubt The former law was in force when 
these goods were imported or withdrawn; this law might not affect 
anything already done under that act; it might and would affect 
what was not done. In Stockdale v. Insurance Co., 20 Wall. 323, 
Mr. Justice Miller, in delivering the opinion of the court, said with 
reference to c hanging prior taxation : 

"Both in principle and authority, it may be taken to be established that a 
legislative body may by statute declare the construction of previous statutes 
so as to bind the courts in reference to all transactions occurring after the 
passage of the law, and may in many cases thus furnish the rule to govern the 
courts in transactions which are past, provided no constitutional right of the 
party concerned is violated." 

And again: 

"Congress could have passed a law to reimpose this tax retrospectively; to 
revive the sections under consideration if they had expired; to re-enact the 
law by a simple reference to sections." 

No question exists, or is really made, but that this whole subject 
was within the lawmaking power; but that a law should not have 
any retroactive application unless that is plainly intended is more 
strenuously urged. No intention that duties after a certain prior 
date should be collected at certain rates could be more plainly ex- 
pressed than by saying, as was said here, exactly that. This could 
not be so distinctly declared and something else be meant. This 
act of 1894 provides: 

"Sec. 72. All acts and parts of acts inconsistent with the provisions of this 
act are hereby repealed, but the repeal of existing laws or modifications 
thereof embraced in this act shall not affect any act done, or any right ac- 
cruing or accrued." 

This is said to save the right to the duties which had accrued 
to the government, under the existing laws, on the importation or 
withdrawal of the goods; and, if this saving includes the right of 
the government to duties, undoubtedly it would. The tariff act of 
1883, upon the taking effect of which Hartranft v. Oliver, 125 U. S. 
625, 8 Sup. Ot 958, arose, contained a like saving of rights accruing 
and accrued. 22 Stat 526, § 13. The goods were imported, and 
higher duties had accrued, as was said, before June 30th, when that 
part of the act relating to those goods took effect; still the rate 
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was held to have been changed by the new law, which could not 
have been properly done if the accrued duties had been within that 
saving clause. The tariff act of 1890, upon which In re Gardiner, 
53 Fed. 1013, 4 G. G. A. 1^5, arose, also contained a similar saving 
clause. The vessel had arrived, and lower duties had accrued, 
before October 6th, when that part of the act relating to those 
goods took effect, but the new rate was held applicable. The right 
of the government to exact duties exists at all times, and was being 
exercised in the making of these laws; and not that, but individual 
rights, would seem to be intended in these saving clauses. Judg- 
ment reversed. 



PASSAVANT et aL V. UNITED STATES. 

(Circuit Court, S. D. New York. January 15, 1805.); 

No. 2,097. 
8. G. Clarke, for Passavant 
Wallace MacFarlane, for the United States. 

WHEELER, District Judge. This case is like Burr v. U. S. (06 Fed. 742% 
except that the liquidation was on August 31st Judgment reversed. 



McCANN V. UNITED STATES. 

(Circuit Court, S. D. New York. January 15, 1886.) 

No. 2.106. 

Hartley & Coleman, for McCaniL 

Wallace MacFarlane, for the United States. 

WHEELER, District Judge. This case Is like Burr v. U. S. (66 Fed. 742% 
except that the liquidation was on September 1st Judgment reversed. 



SOHMID v. UNITED STATES. 

(Circuit Court, S. D. New York. February 21, 1395.J 

Customs Duties— Goods in Bond— Act Junk 10, 1890. 

Rev. St § 2970, imposing an additional duty of 10 per cent on goods 
withdrawn from bond more than a year after deposit, is repealed by the 
customs administrative act of June 10, 1890; and the duties on goods 
withdrawn after said act went into effect, though deposited before, are 
those only which are imposed by section 20 of said act 

Appeal by importer from the decision of the board of general ap- 
praisers affirming the action of the collector of the port of New York. 

The Imported merchandise was entered for warehousing prior to July, 1889, 
and remained there until September, 1890, when it was withdrawn and the 
duties paid. The collector assessed an additional duty of 10 per cent, under 
section 2970 of the Revised Statutes. The importer protested against the 
exaction of this duty, upon the ground that section 2970 had been repealed 
by the sections 20 and 29 of the customs administrative act, passed June 
10, 1890. Section 2970 of the Revised Statutes is as follows: "Any mer- 
chandise deposited in bond in any public or private bonded warehouse may 
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be withdrawn for consumption within one year from the date of original Im- 
portation on payment of the duties and charges to which It may be subject 
by law at the time of such withdrawal; and after the expiration of one year 
from the date of original importation, and until the expiration of three years 
from such date, any merchandise in bond may be withdrawn for consump- 
tion on payment of the duties assessed on the original entry and charges, 
and an additional duty of ten per centum of the amount of such duties and 
charges." Section 20 of the act of June 10, 1890, provides that "any mer- 
chandise deposited in any public or private bonded-warehouse may be with- 
drawn for consumption within three years from the date of original impor- 
tation, on payment of the duties and charges to which it may be subject by 
law at the time of such withdrawal: provided, that nothing herein shall 
affect or impair existing provisions of law in regard to the disposal of per- 
ishable or explosive articles." Section 29 of this act, after repealing various 
designated sections of the Revised Statutes (section 2970 not being amon^ 
them), and after reciting various sections of acts subsequent to the Revised 
Statutes, continues as follows: "And all other acts and parts of acts incon- 
sistent with the provisions of this act, are hereby repealed, but the repeal of 
existing laws or modifications thereof embraced in this act shall not affect 
any act done, or any right accruing or accrued, or any suit or proceeding had 
or commenced in any civil cause before the said repeal or modifications; 
but all rights and liabilities under said laws shall continue and may be en- 
forced in the same manner as if said repeal or modifications had not been 
made." Section 30 provides that the act shall take effect August 1, 1890. 
The merchandise in question had been in warehouse more than a year on 
August 1, 1890. It was withdrawn and paid duties during September, 1890. 

Stephen G. Clarke, for importer. 

James T. Van Rensselaer, Asst U. S. Atty., for collector. 

COXE, District Judge. That section 20 of the act of June 10, 
1890, is inconsistent with section 2970 of the Revised Statutes, can 
hardly be doubted. Roth sections deal with the same subject, and 
the later law substitutes three years for one year as the period 
within which bonded merchandise may be withdrawn on the pay- 
ment of duties and charges. It omits all reference to the additional 
duty. It is hard to see what object congress expected to accomplish 
by this legislation if section 2970 was to remain in force. ' It was 
clearly the intention of congress to abolish the harsh provision 
for an additional duty. This is shown not only by a comparison of 
the two sections, but also by sections 50 and 55 of the act of October 
1st, of the same year. TJ. S. v. McGrath, 50 Fed. 404; In re Schmid, 
54 Fed. 145. Whether the repeal was accomplished "by the act of 
June 10th is not, perhaps, free from doubt The doubt, if one exists, 
should be resolved in favor of the importer. Hartranft v. Wieg- 
mann, 121 U. S. 609; 7 Sup. Ct 1240; U. S. v. Davis, 4 C. C. A. 251, 
54 Fed. 147. 

In Hartranft v. Oliver, 125 U. S. 525, 8 Sup. Ct 958, the supreme 
court said of a provision very similar to section 20, supra: 

•The plain meaning of this section is, that, though goods are imported be- 
fore the act takes effect, yet if they are kept until after that period in a 
public store or bonded warehouse, that is, in the custody and under the* 
control of officers of the customs, they shall be subjected only to the duties 
thereafter leviable when they are entered for consumption. • • • In other 
words, goods imported before the act took effect, if kept in the custody and 
control of the government, are to be charged with duties according to the law 
in force when they are entered for consumption." . 

To the same effect is Burr v. U. S., 66 Fed. 742. 
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i 

As the law in force, when the goods in controversy were entered 
for consumption, was the act of June, 1890, which makes no pro- 
vision for an additional duty, the exaction of such duty was un- 
authorized. The decision of the board is reversed. 



In re MALLINOKRODT CHEMICAL WORKS. 

(Circuit Court, B. D. Missouri, A. D. March 13, 1884.) 

No. 3,749. 

Customs Duties— Classification— Hydrochlorate op Cocaine. 

HydrochloratQ or muriate of cocaine Is dutiable as an "alkaloid salt," 
under paragraph 76 of the act of October 1, 1890 (26 Stat 570), rather than 
as a "medicinal preparation in the preparation of which alcohol is used," 
under paragraph 74; the former being the more specific description. 

This was an application by the collector and surveyor of the port 
of St Louis for a review of the decision of the board of general 
appraisers in respect to the rate of duty on certain merchandise 
imported by the Mallinckrodt Chemical Works. 

George D. Reynolds, Dist Atty., and E. P. Johnson, Asst Dist. 
Atty., for the United States. 
Everett W. Pattison, for respondent 

THAYER, Circuit Judge. It is a defect in the existing tariff 
law, and in preceding tariff laws of a like character which impose 
duties on a multitude of articles, that the language employed to 
describe dutiable articles is frequently so general that the same 
article is sometimes embraced by the descriptive language found in 
two or more paragraphs of the same schedule of the act The 
case at bar furnishes a good illustration of the defect in the statute, 
and of the difficulties encountered in applying it, which would have 
been avoided had congress, in every instance, described dutiable ar- 
ticles by the names ordinarily applied to them in commerce. The 
article in question is "hydrochlorate or muriate of cocaine." To 
chemists this drug is known as an "alkaloid salt," consisting of 
hydrochloric acid in combination with cocaine, which is, chemically 
speaking, an alkaloid. The chemical compound in question is also 
a medicinal preparation, which is prepared for use by treating crude 
cocaine with hydrochloric acid to form the salt, and by washing 
it with alcohol to remove certain impurities found in crude cocaine. 
Now, paragraph 74 of Schedule A of the tariff act of October 1, 1890 
(26 Stat. 570), imposes a duty of 50 cents per pound on "medicinal 
preparations, including medicinal proprietary preparations, of which 
alcohol is a component part, or in the preparation of which alcohol 
is used, not specially provided for in this act," while paragraph 76 
of the same schedule imposes a duty of 25 per cent ad valorem on 
"products or preparations known as alkalies, alkaloids, distilled 
oils, essential oils, expressed oils, rendered oils, and all combina- 
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tions of the foregoing, and all chemical compounds and salts not 
specially provided for in this act." The correct chemical name of 
the drag in question is not found in the tariff act of October 1, 1890, 
and it becomes necessary to decide whether it is best described 
and should be assessed under paragraph 74, supra, as a "medicinal 
preparation in the preparation of which alcohol is used," or, under 
paragraph 76, supra, as an "alkaloid salt" The difference in the 
sum to be paid to the government as a duty, dependent upon the 
decision of the question whether it is dutiable at 50 cents per 
pound or at the rate of 25 per cent, ad valorem, amounts on this 
importation to $2,195.35. It may be conceded that the description 
contained in both of the foregoing paragraphs is generic, and that 
neither of the descriptions is sufficiently specific to identify the ar- 
ticle in question from many other drugs and chemical compounds. 
Nevertheless it is necessary to decide which description is most 
specific, the rule being, in this class of cases, to assess the duty 
under that clause of the schedule which contains the most accurate 
description. The term "alkaloid," as used among chemists, has a 
definite meaning, and is applied to a class of compounds found in 
plants which have the properties of an alkali in their capacity, or 
tendency to neutralize acids. It is true that there are very many 
alkaloids, but the name is applied to a specific group of organic 
substances, and to the mind of a chemist the word has a precise 
signification; much more so, in my judgment, than the phrase o 
"medicinal preparation in the making of which alcohol is used." 
This latter expression, considered as a definition of any particular 
article, is about as vague and uncertain as it could well be made. 
By the language employed in paragraph 76, supra, congress has 
manifested an intention to impose a duty of 25 per cent, ad valorem 
on all of a specific class of organic substances or compounds, known 
as "alkaloids" or "alkaloid salts," except where a duty is imposed 
on certain compounds belonging to that class by the name in which 
they are known to the trade. 

Another view of the case at bar is also equally decisive. In Hir- 
2el v. U. S., 7 C. C. A. 491, 58 Fed. 772, the circuit court of appeals 
for the Second circuit have held (affirming the decision of the cir- 
cuit court for the Southern district of New York; 53 Fed. 1006) 
that crude cocaine is dutiable, under paragraph 76, supra, as an 
alkaloid, at the rate of 25 per cent, ad valorem, and a duty at that 
rate is now being imposed, and, under the decision aforesaid, will 
continue to be imposed, at the port where most of the crude cocaine 
finds its entrance into the United States. The hydrochlorate of 
cocaine which figures in thip case is a finished product, and it is 
hardly probable, in view of the general purpose and scope of the 
act of October 1, 1890, that congress intended to admit the finished 
product into the country at a less rate of duty than had been im- 
posed on crude cocaine. It is desirable, for many obvious reasons, 
that the construction of the tariff laws should be uniform through- 
out the country, and, in view of the decision last above referred to, 
it can hardly be doubted that in the Second circuit the article now 
in question will hereafter be classified for duty under paragraph 76. 
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For the foregoing reasons the government's appeal from the deci- 
sion of the board of general appraisers must be sustained, and it is 
so ordered. 



LEHN et al. v. UNITED STATES. 

(Circuit Court, S. D. New York. February 1, 1895.) 

No. 2,031. 

Customs Duties—Classification— Hydrochlorate op Cocaine. 

Muriate or hydrochlorate of cocaine, which is covered, for tariff pur- 
poses, both by paragraph 76 and paragraph 74 of Act Oct 1, 1890, is dutia- 
ble under the former, relating to chemical salts, which is more specific 
than paragraph 74, providing for medicinal preparations. Mallinckrodt 
Chemical Works Case, 66 Fed. 746, followed. 

Appeal by Lehn & Fink, importers, fr6m a decision of the board 
of general appraisers affirming the action of the collector in as- 
sessing duty upon certain muriate or hydrochlorate of cocaine under 
paragraph 76 of the tariff act of 1890. The importers insisted that it 
should have been assessed under paragraph 74 of the same act. 

Oomstock & Brown (Albert Comstock, of counsel), for importers. 
James T. Van Rensselaer, Asst. U. S. Atty., for collector. 

COXE, District Judge (orally). I am inclined to think that this 
case is ruled by the Mallinckrodt Chemical Works Case (decided in 
the St. Louis circuit) 66 Fed. 746. That case, as I understand it, 
involved the precise substance that is in controversy here. Where 
<t court has decided the identical question, another court of concur- 
rent jurisdiction should follow it. It is conceded that both of 
the paragraphs in question cover this particular importation, that 
is, it is a chemical salt and also a medicinal preparation. The cir- 
cuit court in the Mallinckrodt Case held that paragraph 76, which 
provides for chemical salts, is more specific that paragraph 74, 
which provides for medicinal preparations. It is not necessary for 
me to express my views upon the subject, for the reason that, in 
the circumstances, this court should follow that decision. The 
decision of the board of general appraisers is affirmed. 



SCHTJLZB-BERGE et al. v. UNITED STATES. 

(Circuit Court, S. D. New York. February 8, 1895.) 

No. 2024. . 

Customs Duties— Classification— 4 * Antipyrine. 

"Antipyrine," a patented medicine, ready for administration In the con- 
dition as imported, made of the aniline from coal tar, alcohol being chemi- 
cally used and broken up in the manufacture, was classified for customs 
duties by the coUector of the port of New York as a "medicinal proprie- 
tary preparation," at 25 per cent, ad valorem, under paragraph 75 of the 
tariff act of October 1, 181M), and as a "chemical salt," at the same rate, 
under paragraph 76 of the same act The importers protested under two 
heads: First, that the article was dutiable as a "medicinal preparation 
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in the preparation of which alcohol is used," at 50 cents per pound, under 
paragraph 74; or, secondly, as a "coal tar preparation not a color or 
dye," at 20 per cent ad valorem, under paragraph 19 of that tariff act 
The board of United States general appraisers sustained the importers' 
alternative protest that the merchandise was properly dutiable as a "coal 
tar preparation," under paragraph 19. The Importers appealed to this 
court, claiming that the antipyrlne was only dutiable, under paragraph 
74 of the tariff act at 50 cents per pound. The United States took no 
appeal. Ucld y that the antipyrlne, as between paragraph 74, for "medic- 
inal preparations in the preparation of which alcohol Is used," and paragraph 
19, for "preparations of coal tar," was more specifically designated as a 
"coal tar preparation," as decided by the board of general appraisers. 

See Matheson v. U. S. ( 65 Fed. 422, on the proper classification of "sul- 
pho-toluic acid." 

At Law. Appeal by importers from decision of board of general 
appraisers sustaining the alternative protest of the importers that 
the merchandise in question is dutiable under paragraph 19 of the 
tariff act of 1890. Affirmed. 

Edward Hartley (of Hartley & Coleman), for importers. 
Wallace Macfarlane, IT. S. Atty., and James T. Van Rensselaer, 
Asst XI. S. Atty., for collector and the United States. 

COXE, District Judge (orally). The importation in this cause is 
"antipyrine," which was classified by the collector under paragraph 
75 of the act of 1890. The importer protested, insisting, first, that 
it should have been classified under paragraph 74, and if not dutia- 
ble under paragraph 74, then under paragraph 19 of the same act 
The board of appraisers sustained the second contention of the im- 
porter, and held it to be dutiable under paragraph 19 as a "coal tar 
preparation." The importer now appeals from the decision of the 
board. The United States does not appeal. 

Assuming that the importer can appeal from a decision in his 
own favor, the question is whether the article in suit, popularly 
known as "antipyrine," should be assessed under paragraph 74 
rather than under paragraph 19, where the board of appraisers 
placed it The decision of the circuit court of appeals in the case 
of U. a v. Battle, 4 O. C. A. 249, 54 Fed. 141, seems to be an au- 
thority for the proposition that in the preparation of this article, 
alcohol is not used, within the meaning of the law. But as- 
suming that alcohol is used in its preparation, the question then is, 
which is the more specific designation, "coal tar preparation," or 
"medicinal preparation, in the preparation of which alcohol is 
used"? It seems to me that under the various decisions which have 
been referred to, the classification by the board is the correct one 
as between these two paragraphs. It is true that these cases are 
not directly in point, but I think the reasoning of Matheson v. U. S., 
65 Fed. 422, and In re Mallinckrodt Chemical Works, 66 Fed. 746, 
leads directly to the conclusion that "coal tar preparation" is a 
more specific designation than "medicinal preparation." In the 
Case of Mallinckrodt the court considers the phrase "medicinal 
preparations" to be an exceedingly broad and general classification. 

The decision of the board of general appraisers should be af- 
firmed. 
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CALIFORNIA PIG-SYRUP CO. v. PUTNAM et aL 

(Circuit Court, D. Massachusetts. March 6, 1895.)' 

No. 204. 

Trade-Marks— Deception a Bar to Relief. 

Plaintiff, the manufacturer of a laxative compound called "Syrup of 
Figs," sought to restrain the use by defendants, on a laxative medicine 
manufactured by them, of the name "Fig Syrup," as an infringement of 
plaintiff's trade-mark. It appeared that syrup made from figs has no 
considerable laxative properties; that plaintiff's compound contained a 
very small amount of the juice of the fig, and its laxative Ingredient was 
senna; but that plaintiff placed conspicuously on the bottles containing 
its compound labels describing the same as a "Liquid Fruit Remedy," 
and otherwise conveying the impression that it was made from figs and 
derived its" laxative properties from them. Held, that the use of such la- 
bels was an imposition upon the public, which deprived the plaintiff of 
the right to seek the aid of equity. 

This was a suit by the California Fig-Syrup Company against 
Kate Gardner Putnam and others to restrain the infringement of a 
trade-mark. The cauSe was heard on the pleadings and proofs. 

R. A. Bakewell, Paul Bakewell, and Louis D. Brandeis, for com- 
plainant. 

Fish, Richardson & Storrow, for defendants. 

COLT, Circuit Judge. The plaintiff is the proprietor and manu- 
facturer of a liquid laxative compound called "Syrup of Figs". The 
defendants manufacture and sell a laxative medicine which they 
term "Fig Syrup". The plaintiff claims a trade-mark in the words 
"Syrup of Figs" or "Fig Syrup", and seeks to enjoin their use by the 
defendants. There is no evidence that the defendants have imi- 
tated the plaintiff's labels or packages except in this particular. 
If this preparation is in fact a syrup of figs, the words are clearly 
descriptive, and not the proper subject of a trade-mark. Upon this 
point the contention of the plaintiff is that its preparation is not a 
syrup of figs, since it contains only a very small percentage of the 
juice of the fig; that the laxative ingredient in it is senna; that 
while the fig in the form of fruit may have laxative properties 
arising from the seeds and skin, the fig in the form of a syrup is 
no more laxative than any other fruit syrup; that it follows from 
these facts that these words, as applied to this compound, are 
not descriptive, but purely fanciful, and therefore constitute a valid 
trade-mark. The evidence shows that the compound is not a syrup 
of figs. It might more properly be termed a "syrup of senna", if 
the words were intended to be descriptive of the article. But, 
assuming this is not a syrup of figs, we are met with the inquiry 
wnether these words, as applied to this preparation are not de- 
ceptive. The label on every bottle reads as follows: 

"SYRUP OF PIGS. 

The California Liquid Fruit Remedy. 

Gentle and Effective." 

On the sides of each bottle are blown the words, "Syrup of Figs", 
and on the back the words, "California Fig Syrup Co., San Fran- 
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cisco, Cal." On the face of every package is a picture of a branch 
of a fig tree with the hanging fruit, surrounded with the words, 
"California Fig Syrup, San Francisco, Cal."; and beneath this the 
words: 

"SYRUP OP FIGS 

Presents In the Most Elegant Form the 

Laxative and Nutritious Juice of the Figs of California," 

The advertisements are headed with this picture: 



Thus we see that the leading representation on the labels, pack- 
ages, and in the advertisements of this preparation is that it is a 
laxative fruit syrup made from the juice of the California fig. Mr. 
Winslow, a witness for the plaintiff, fairly expresses the public idea 
of this compound in reply to the following question: 

"What did you suppose 'Syrup of Figs' was composed of when yon pur- 
chased your first bottle? A. I supposed it was made from the natural fruit 
It called for the fruit" 

The popularity of this medicine arises from the belief in the 
mind of the ordinary purchaser that he is buying a laxative com- 
pound, the essential ingredient of which is the California fig, where- 
as, in fact, he is buying a medicine the active property of which is 
senna. The ethical principle on which the law of trade-marks is 
based will not permit of any such deception. It may be true, as a 
scientific fact known to physicians and pharmacists, that the syrup 
of figs has little or no laxative property; but this is not the belief 
of the general public. They purchase this preparation on the faith 
that it is a laxative compound made from the fruit of the fig, which 
is false. This is not an immaterial representation the effect of 
which is harmless, but it is a representation which goes to the very 
essence of the plaintiff's right to & trade-mark in these words. The 
cases are numerous where the courts have refused to grant relief 
under these circumstances. In the leading case of Leather Cloth 
Co. v. American Leather Cloth Co., 4 De Gex, J. & S. 137, 142, 144 
(affirmed 11 H. L. Cas. 523), which was a suit where the statements 
on the face of the trade-mark were untrue. Lord Chancellor West- 
bury says: 
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"When the owner, of a trade-mark applies for an injunction to restrain the 
defendant from injuring his property by making false representations to the 
public, it Is essential that the plaintiff should not in his trade-mark, or in 
the business connected with it, be himself guilty of any false or misleading 
representation; for, if the plaintiff makes any material false statement in 
connection with the property he seeks to protect, he loses, and very justly, 
his right to claim the assistance of a court of equity. * * * Where any 
symbol or label claimed as a trade-mark is so constructed or worded as to 
make or contain a distinct assertion which is false, I think no property can 
be claimed on it, or, in other words, the right to the exclusive use of it can- 
not be maintained." 

That case was cited and approved by the supreme court in Med- 
icine Co. v. Wood, 108 U. S. 218, 2 Sup. Ct 436, where a trade-mark 
was claimed in "Atwood's Vegetable Physical Jaundice Bitters". 
The labels attached to the bottles stated that the medicine was 
manufactured by Moses Atwood, of Georgetown, Mass., whereas 
in fact it was manufactured by another person in New York. Mr. 
Justice Field, speaking for the court, says on page 223, 108 XL S., 
and page 43G, 2 Sup. Ct: 

"To put forth a statement, therefore, in the form of a circular or label at- 
tached to an article, that it is manufactured in a particular place, by a 
person whose manufacture there had acquired a great reputation, when, in 
fact, it is manufactured by a different person at a different place, is a fraud 
upon the public which no court of equity will countenance." 

In Clotworthy v. Schepp, 42 Fed. 62, 63, the right to a trade-mark 
was claimed in the word "Puddine" in connection with the words 
"Bose" and "Vanilla". In his opinion Judge Lacombe says: 

"The complainant himself is engaged in deceiving the very public whom 
he claims to protect from the deception of others. He calls his preparation 
'fruit' puddine. In nine different places on his package this word 'fruit* is 
repeated, as descriptive of the article, and a dish of fruit (pears, grapes, etc.) 
is most prominently depicted on one face of each packet His packages 
plainly suggest that fruit of some kind enters in some shape into his com- 
pound. A chemical analysis produced by defendant, the substantial accu- 
racy of which is not disputed, discloses the fact that his 'Puddine* is composed 
exclusively of corn starch, a small amount of saccharine matter, and a flavor- 
ing extract, with a little carmine added to give it color. It contains no fruit 
I in any form. Under these circumstances, complainant's rights are not suf- 

ficiently clear to warrant the granting of a preliminary injunction." 

In Alden v. Gross, 25 Mo. App, 123, 128, 130, a trade-mark was 

claimed in the words "Fruit Vinegar". In that case the court says: 

j "The vinegar thus branded was not manufactured out of fruit, in the plain, 

I ordinary, usual sense of that term, but out of low wines distilled from cereals, 

! and fruit enters into its composition only to a very insignificant extent * * * 

! It would be a novel application of the rule governing the subject of trade- 

! marks if one who manufactures vinegar out of cereals could appropriate for 

I the article thus manufactured the word 'Fruit,' and thereby exclude another 

! from using the word as descriptive of an article which is, in point of fact, 

manufactured out of fruit. * * • But whether the word 'Fruit,' in this 

connection, is purely indicative of the character or quality of the article or 

not, the plaintiffs' exclusive claim to it must fail on the further ground that 

the use of the word, in that connection, is clearly deceptive." 

In Connell v. Reed, 128 Mass. 477, the plaintiff sought to estab- 
lish the exclusive right to the words '"East Indian" as applied to his 
remedy. In that case Chief Justice Gray says: 

"The conclusive answer to this suit is * * * that the plaintiffs have 
adopted and used these words to denote, and to indicate to the public, that 
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the medicines were used in the East Indies, and that the formula for them 
w*s obtained there, neither of which is the fact Under these circumstances, 
to maintain this bill would be to lend the aid of the court to a scheme to 
defraud the public." , 

In Siegert v. Abbott, 61 Md. 276, 284, the subject-matter of 
the trade-mark was "Angostura Bitters", which purported to have 
been prepared by Dr, Siegert, at Angostura, now Port of Spain, 
Trinidad. In fact Dr. Siegert was dead, and had never lived at 
Port of Spain, In dismissing the bill, the court says: 

"It is a general rule of law, in cases of this kind, that courts of equity will 
not interfere by Injunction where there is any lack of truth in the plaintiff's 
case; that is, where there is any misrepresentation in his trade-mark or la- 
bels." 

In Seabury v. Grosvenor, 14 Blatchf. 262, 2G3, Fed. Oas. No. 12,- 
576, the word "Caprine" was sought to be appropriated as a trade- 
mark. In that case Mr. Justice Blatchf ord says: 

j "A registered trade- mark is claimed in the word *Capcine. f Courts of 

equity refuse to interfere in behalf of persons who claim property In a trade- 
mark, acquired by advertising their wares under such representations as those 
above cited, if they are false. It Is shown that there is no such article as 

j 'Capcine' known in chemistry or medicine or otherwise. The authorities arc 

clear that, in a case of this description, a plaintiff loses his right to claim 

I the assistance of a court of equity." 

1 In Krauss v. Jos. R. Peebles' Sons Co., 58 Fed. 585, 594, it was 

i shown that the liquor sold as "Pepper Whisky" was in fact a 

; mixture of Pepper whisky and other whiskies. Judge Taft in his 

I opinion says: 

"To bottle such a mixture, and sell St under the trade label and caution 

notices above referred to, is a false representation, and a fraud upon the pur- 
i chasing public. A court of equity cannot protect property in a trade-mark 

I thus fraudulently used. It is not material whether the foreign whisky mixed 

with Pepper's is as good or better whisky than Pepper's, or whether the mix- 
! ture is better than pure Pepper whisky. The public are entitled to a true 

statement as to the origin of the whisky, if any statement is made at all. 

The complainants and Pepper are not to be protected in a deception of the 
| public, even if it works to the advantage of the public" 

j In Manufacturing Co. v. Beeshore, 8 C. C. A. 215, 59 Fed. 572, 

574, a trade-mark was claimed in the words "One-Night Cough 
j Cure". In the opinion of the court Mr. Justice Shiras says: 

! "In the present case, the so-called trade-mark 'One-Night Cough Cure 1 as- 

i serts a manifest falsehood or physiological impossibility. A cough or cold, 

so far seated as to require medical treatment, .cannot be cured in a single 
night, and a pretense to the contrary is obviously an imposition on the ig- 
norant*' 

In Petridge v. Wells, 13 How. Pr. 385, 390, 393, the plaintiff sold 
a soap under the name of "Balm of Thousand Flowers". In denying 
the plaintiffs right to the exclusive use of these words as a trade- 
mark, Judge Duer says: 

"I am fully convinced that the name 'Balm of Thousand Flowers' was in- 
vented, and is now used, to convey to the minds of purchasers the assurance 
that the highly-scented liquid to which the name is given is, in truth, an ex- 
tract or distillation from flowers, and therefore not merely an innocent, but 
a pleasant and salutary, preparation. Not only is this the meaning that the 
words used naturally suggest, but in my opinion it is that which they actually 
and plainly express, and were designed to convey. * * * Let it not be 
v.66*\no.5— 48 
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said that it is of little consequence whether this representation be true or 
false. No representation can be more material than that of the Ingredients 
of a compound which is recommended and sold as a medicine. There if* none 
that is so likely to induce confidence in the application and use of the com- 
pound, "and none that, when false, will more probably be attended with inju- 
rious, and perhaps fatal, consequences." 

In Schmidt v. Brieg, 100 Cal. 672, 678, 35 Pac. 623, the supreme 
court of California, in a case where a trade-mark was claimed in 
the words "Sarsaparilla and Iron", says: 

"We think the words 'Sarsaparilla and Iron' are generic terms, and were used 
for the purpose of indicating, not so much the origin, manufacture, or owner- 
ship of the beverage, as the quality of the article itself. .* * * The words 
'Sarsaparilla and Iron* describe ingredients well known to the public * * * 
But it is claimed by respondents [plaintiffs below] that the words 'Sarsaparilla 
and Iron' do not, in fact, indicate the character, kind, or quality of their 
beverage; that it is not a composition of sarsaparilla and iron, but a solution 
of various substances; that it contains only a small quantity of sarsaparilla, 
and a small quantity of iron, and the name was given to the beverage only 
as a name by which it might be known, without in any way being descrip- 
tive; but it is sufficient to say in answer to this claim that the name given 
to the article is either generic, or it is of such a character that it can as well 
be applied to defendants' beverage as to the plaintiffs'." 

In Phalon v. Wright, 5 Phila. 464, 467, the subject of the trade- 
mark was "Extract of Night-Blooming Cereus". In that case the 
court says: 

"They [the plaintiffs] admit that the name is a deception, as far as it is 
used to indicate the real character of the compound; that the perfume is no 
extract from the flower, and that the trade-mark is in that respect a pure 
invention. The Night-Blooming Cereus,' however, exists, a flower well known 
by that name, which, when first introduced to public notice, excited much 
attention. An extract may be made from that flower, any perfumer has the 
right to make such an extract, and to call it what it is, by the name of the 
flower." 

In Prince Manuf g Co. v. Prince's Metallic Paint Co., 135 N. Y. 
24, 38, 39, 31 N. E. 990, the New York court of appeals, in denying the 
right to a trade-mark in the words "Prince's Metallic Paint", by 
reason of a false representation as to the place from which the ore 
was obtained, says: 

"Any material misrepresentation in a label or trade-mark as to the person 
by whom the article Is manufactured, or as to the place where manufactured, 
or as to the materials composing it, or any other material false representation, 
deprives a party of the right to relief in equity. The courts do not, in such 
cases, take into consideration the attitude of the defendant * * * And, 
although the false article is as good as the true one, 'the privilege of deceiv- 
ing the public, even for their own benefit, is not a legitimate subject of com- 
merce,' " 

The plaintiff relies on the decisions of the circuit court for the 
Northern district of California, and the circuit court of appeals 
for the Ninth circuit, in a case brought by it against the Improved 
Pig-Syrup Company (51 Fed. 296, and 4 C. C. A. 264, 54 Fed. 175). 
That case, however, was only heard on motion for preliminary in- 
junction ; it also presented a different state of facts. Under these 
circumstances, it cannot be considered as a binding authority in 
this case. Consolidated Fruit-Jar Co. v. Bellaire Stamping Co., 
27 Fed. 377, 382; Andrae v. Redfield, 12 Blatchf. 407, 425, Fed. 
Cas. No. 367; 1 High, Inj. (3d Ed.) § 5. Bill dismissed, with costs. 
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GUGGENHEIM et al. v. KIROHHOFER et al. 
(Circuit Court of Appeals, Second Circuit February 11, 1895.) 

1. Patents— License— Intbbpbetation— Rate of Royalty. 

G. & Sons entered into a contract with K. & Co. by which G. & Sons 
licensed K. & Co. to use a certain patented method of doing up embroid- 
eries, in consideration of an annual payment of $1,500. G. & Sons were 
to furnish, each year, 75,000 license stamps, one of which was to be affixed 
by K. & Co. to every piece of embroidery done up in the patented method, 
• such stamps to be paid for at the rate of 2 cents each by the payment of 
$1,500, previously stipulated. Any stamps required by K. & Co. for pieces 
of embroidery in excess of 75,000 were to be furnished by G. & Sons at 
the same rate of 2 cents each. By a separate clause of the contract, G. & 
Sons agreed not to license any other party under said patent at a less rate 
of royalty than that paid by K. & Co., and, if they should do so, that K. & 
Co. should be entitled to a like reduction from the date of any such re-" 
duction to a third party, and that, from the date of G. & Sons' acceptance 
of a lower rate from any third party, K. & Co. should only be obligated 
to the payment of such lower royalty. Subsequent to the making of this 
contract, but during the same year, G. & Sons made a contract with an- 
other party, licensing him to use the patent at the rate of 2 cents per 
'stamp, but providing that any stamps required in excess of 12,500 should 
be furnished by G. & Sons free of charge. K. & Co. made the payments 
stipulated in their contract for the first three years. Held, that it was the 
purpose of the contract between G. & Sons and K. & Co. to .require K. & 
Co. to take 75,000 stamps annually, but to put them upon an equality, as 
to license fees, with any other licensee from the date of his license; that 
the subsequent contract permitting another licensee to obtain stamps for 
less than 2 cents each was an acceptance of a lower rate of royalty; and 
that K. & Co. were entitled to recover from G. & Sons the payments for 
all stamps in excess of 12,500 on hand when the second contract was made, 
together with the payments for stamps in excess of that number in sub- 
sequent years, whether the second licensee had ever availed himself of 
the privilege accorded by his contract or not 
8. Practice— General Exception. 

An assignment of error based upon a general exception to the ruling of 
the court in not permitting the cause to go to the jury upon the questions 
of fact involved, without specifying any particular question of fact to be 
submitted, is not valid. 
8. Same— Refusal to Permit Withdrawal op Counterclaim. 

Where a counterclaim sets up matter entirely distinct from the plain- 
tiff's cause of action, and no evidence is offered in respect to such counter- 
claim, and a verdict is directed which does not purport to and could not 
conclude the defendant in a future action on such counterclaim, the de- 
fendant is not prejudiced by a refusal of the court to permit him to with- 
draw such counterclaim. 

In Error to the Circuit Court of the United States for the South- 
ern District of New York. 

This was an action by Paul Kirchhofer, Ferdinand Kirchhofer, 
Bernard Huber, and Max Hoffman, copartners as Ulrich de Gasp 
Von Wilier, against Meyer Guggenheim, Isaac Guggenheim, Daniel 
Guggenheim, Morris Guggenheim, and Solomon Guggenheim, co- 
partners as M. Guggenheim's Sons. There was a judgment in the 
circuit court for the plaintiffs. Defendants bring error. 

John R Bennett, for plaintiffs in error. 

Thos. P. Wickes and Chas. H. Deuell, for defendants in error. 

Before WALIACE and LACOMBE, Circuit Judges. 
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WALLACE, Circuit Judge. The plaintiffs in error were defend- 
ants in the court below, and bring this writ of error to review a 
judgment for the plaintiffs, entered upon the verdict of a jury, 
by the direction of the court 

The action was brought by the plaintiffs to recover back the 
amount of certain royalties paid by the plaintiffs to the defendants 
during the years 1889, 1890, and 1891, under a contract of the date 
of May 16, 1889. On that date the defendants made a contract 
with the plaintiffs, whereby they licensed the plaintiffs for a term of 
years to use certain embroidery stamps. The contract contained 
the following conditions: 

"First In consideration of the parties of the second part paying the sum of 
fifteen hundred dollars per year to the parties of the first part, said parties 
of the first part do hereby grant unto the said parties of the second part a 
license under the said Rice patent No. 266,525, thereby permitting them to do 
up embroideries in the style known as 'Automatic,' and mark them with the 
name 'Automatic'; said sum to be payable to the parties of the first part on 
the first day of May in each year hereafter for that year, payable for the 
present year beginning on the date of these presents, to be made on or before 
the 15th of June. And the said parties of the first part hereby agree to fur- 
nish the said parties of the second part with 75,000 license stamps during each 
year hereafter, so long as this license shall remain in force, dating from this 
date, at the rate of two cents per stamp, accepting in payment therefor the 
said sum of fifteen hundred doUars per annum, one of which stamps said 
parties of the second part are to place upon each and every piece of em- 
broideries done up by them, and by them brought into or sold, or both, in the 
United States of America; said 75,000 license stamps to be used by the said 
parties of the second part within the year for which they are issued, and 
not to be by them sold or otherwise disposed of to others, being intended for 
use solely upon embroideries done up by the said parties of the second part 
Should the said parties of the second part do up in any one year more than 
75,000 pieces of embroidery in the style known as 'Automatic,' thereby re- 
quiring more than 75,000 stamps per year, the parties of the first part are to 
furnish such additional stamps to the said parties of the second part at the 
rate of two cents per stamp, which shall be paid for by the said parties of the 
second part to the said parties of the first part at the time of the delivery of 
such additional stamps. The license stamps are to be furnished by the said 
parties of the first part, as and in such numbers as they may be demanded by 
the said parties of the second part, upon their giving for each lot after the 
first lot forty-five days' notice of the number of stamps required. Second. 
The parties of the second part covenant and agree, for and in consideration of 
the parties of the first part granting them a license under the said Rice patent, 
and agreeing to protect and defend them in the use of the invention specified 
in said Rice patent, to pay unto the said parties of the first part the said sum 
of fifteen hundred dollars on or before the 15th day of June, 1889, and the 
further sum of fifteen hundred dollars on the first day of May in each and 
every year hereafter, so long as this license shall continue in force, and agree 
to receive in exchange and full payment therefor the license heretofore granted, 
and 75,000 license stamps, one of which stamps they will place upon each and 
every piece of Automatic embroidery done up by them, and brought into or 
sold or delivered in the United States of America; and they further agree that, 
in case they shall do up more than 75,000 pieces of such embroideries in any 
one year, they will obtain an additional number of license stamps from the 
said parties of the first part, paying therefor to the said parties of the first 
part, at the time of the delivery of the stamps, the sum of two cents per 
stamp, so as to have a sufficient number of such stamps to place one upon 
each and every piece of such embroideries that they may do up, and this tht\v 
covenant and agree to do. * * * Fifth. The parties of the first part covenant 
and agree not to hereafter license any other party or parties under the said It ice 
patent to do up embroideries under or in accordance therewith at a less rate 
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of royalty than that herein specified; and that should they so license any 
other party or parties under the said Rice patent to dp np embroideries in the 
Automatic style, or in any other manner, at a less rate of royalty than two 
cents per stamp, one stamp to he placed upon each piece of embroidery, the 
parties of the second part shall be entitled to a like reduction from the date 
of any such reduction. And the parties of the first part further covenant and 
agree that, if they shall hereafter accept from any party or parties a less 
rate of royalty than two cents per stamp for each piece of embroidery, the 
parties of the second part shall be obligated only to the payment of an equally 
low royalty." 

It appeared upon the trial that December 17, 1889, the defendants 
made a second license contract, by which they licensed third parties 
for a term of years to use stamps at the rate of two cents per stamp ; 
but the contract further provided that, if the licensees should re- 
quire for use more than 12,500 stamps in any one year, the defend- 
ants would furnish them the additional number free of charge. 
It was shown that under their contract the plaintiffs had paid the 
defendants * 1,500 during each of the years 1889, 1890, and 1891, and % 
that during the same time the defendants had been supplying the * 
licensors under the second contract with stamps free of charge 
for the number used by them beyond 12,500 in each year. It also 
appeared that during the three years the sum paid by plaintiffs for 
stamps used by them in excess of 75,000 per year amounted, at the 
royalty rate, to $ 680. At the close of the evidence, the trial judge 
directed a verdict for the plaintiffs for the sum of $ 4,446.40. The 
defendants excepted to this direction, and have assigned error of 
the ruling. - 

The defendants did not ask to have any specific questions of fact 
submitted to the jury, and there is no error of which they can now 
be heard to complain unless th# trial judge erred in placing a con- 
struction on the contract contrary to that upon which they insisted 
at the trial. They insisted that, under a proper construction of the 

I contract, the plaintiffs were bound to pay the defendants $1,500 an- 

nually, and the only. royalty as to which the plaintiffs were entitled 

j to a reduction, if others were licensed at a lower rate, was in re- 

spect to payments for stamps in excess of that sum. We think the 
contract does not bear the construction thus contended for. Not- 
withstanding its tautologies and ambiguities, the intention of the 

I parties in two particulars is clearly manifested. One of these was 

| to require the plaintiffs to take a specific number of stamps an- 

nually, and pay for them whether they used them or not. Another 
was to place the plaintiffs in a position of entire equality, as to 
royalties or license fees, with all other licensees of the defendants. 
The provisions intended to prevent discrimination in the royalties 
are found exclusively in three covenants, contained in the fifth 
clause of the contract, and little, if any, light upon the inter- 
pretation of these covenants can be derived from any language 
used in the other clauses of the contract. By the first of these 
covenants, the defendants agree not to license any other persons 
than the plaintiffs at a less rate of royalty. By the second, they 
agree that, should they license others at a less rate of royalty than 
two cents per stamp, the plaintiffs are to have a like reduction 
from the date of any such reduction. By the third covenant, they 
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agree that, if they shall accept from any other licensee a less rate 
of royalty than two cents per stamp, the plaintiffs shall be obligated 
only to the payment of an equally low royalty. Read- together, 
these covenants permit but one conclusion, and that is that the 
defendants are not, during the life of the contract, to license any 
others at a less rate than two cents per stamp, and, if and when 
they do, the plaintiffs are to have the benefit of that rate. The 
obligation of the plaintiffs found in the second clause of the 
contract, to take and pay for 75,000 stamps each year, is inde- 
pendent of these covenants, and is not qualified or affected by 
them. It follows that, while the licensors were at liberty to 
make their own terms with other licensees as to the number of 
stamps to be taken and paid for annually, they were not at liberty 
to make better terms as to the rate of royalty. When they entered 
into a binding contract with another licensee enabling him to obtain 
stamps for less than two cents each, they accepted a lower rate of 
royalty, within the meaning of the third covenant. Having licensed 
another by a contract to supply him without charge for all stamps 
in excess of 12,500 annually, they were bound to accord similar 
terms to the plaintiffs, and to supply them, during each year of the 
license, with all stamps in excess of that number without charge. 
Were it not for the second covenant, it might be doubtful whether 
the plaintiffs did not, become entitled, when the second license was 
granted, to be repaid for all the stamps in excess of 12,500 which 
had been supplied to them during the year 1889. But that covenant 
provides that they are to be entitled to the reduction given another 
licensee "from the date of any such reduction." It is to be con- 
strued so as to effectuate the intention of the contract not to sub- 
ject the plaintiffs to the competition of other licensees at a lower 
rate. It means that, from the date of a license giving a lower rate 
of royalty to another licensee, the plaintiffs shall be entitled to 
a similar rebate; but the rebate is not to apply to stamps which 
have been used by the plaintiffs, and as to which they have com- 
pletely enjoyed the privilege of the patent As to all stamps pre- 
viously used, competition could not hurt We, therefore, conclude 
that the plaintiffs were entitled to recover the payments for all 
stamps on hand December 17, 1889, in excess of 12,500, together 
with the payments for stamps supplied them in excess of that num- 
ber in each of the following years. • 

It w r as not shown upon the trial how many stamps the plaintiffs 
had on hand or unused when the second contract was made. It had 
been shown by the testimony for the plaintiffs that their orders 
from customers for embroideries received after the middle of May 
in each year were, in the usual course of business, filled in the fol- 
lowing months of November, December, and January, but there 
was no evidence to show what proportion of the orders for 1889 
had been filled prior to December 17th. So far as appeared, they 
may not have had 12,500 on hand. Upon this state of the evidence, 
if the defendants had so requested, they would have been entitled 
to an instruction that plaintiffs' recovery be limited to payments 
for stamps subsequently supplied. The trial judge, in directing a 
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verdict, seems to have assumed that the plaintiffs had on hand five- 
twelfths of the 75,000, and allowed a recovery for that year on that 
basis. But the defendants did not impugn the correctness of this 
assumption, or ask to go to the jury upon the question of fact in- 
volved in it They excepted generally "to the ruling of the court 
in not permitting the cause to go to the jury upon the questions 
of fact involved," without specifying any particular question of fact 
which they desired submitted to the jury. An assignment of error 
based upon such an exception is not valid. 

Error is assigned of the ruling of the court in admitting the tes- 
timony of the witness Wolf in respect to matters of which it is 
insisted he had no personal knowledge. It suffices to say as to this 
exception that the evidence received was of no importance, and its 
reception was harmless. It was unnecessary for the plaintiffs to 
show how many stamps the second licensees had actually used. 
They were entitled to recover the rebate, irrespective of the fact • 
whether the other licensees had ever availed themselves of their 
contract. The defendants accepted a lower rate of royalty when 
they made the second license contract, and, if the second licensees 
had never used a stamp under their license, the plaintiffs would, 
nevertheless, have been entitled to the reduced rate. 

Error is also assigned of the refusal of the trial judge to permit 
the defendants to withdraw the counterclaim alleged in their an- 
swer. The counterclaim set up matters entirely distinct and in- 
dependent from the cause of action of the plaintiffs, and which in 
no respect involved an inquiry into the merits thereof. It alleged 
that the plaintiffs had conspired with various licensees of the de- 
fendants to dispute the title of the defendants to the invention of 
the patent, and use the invention in violation thereof, and sought 
to recoup damages sustained thereby against the claim of the plain-, 
tiffs. As no evidence was offered in respect to the matters thus 
alleged, and as the verdict directed did not purport to, and could 
not by any implication, conclude the defendants in any future ac- 
tion from litigating these matters, the defendants were not preju- 
diced by the refusal. Cromwell v. County of Sac, 94 U. S. 351; 
Ressequie v. Byers, 52 Wis. 650, 9 N. W. 779; Bascom v. Manning, 
52 N. H. 132; Sweet v. Tuttle, 14 N. Y. 465; White v. Chase, 128 
Mass. 158. 

We find no grounds for a reversal of the judgment, and it is there- 
fore affirmed. 



ROUSSEAU v. PECK et-aL 

(Circuit Court, E. D. New York. March 15, 1895.) 

L Patents— Validity— Claims for Results— Electric Circuit Breakers. 
Claims for an automatic electric circuit breaker, so operated by time 
mechanism as to permanently break the circuit at a predetermined time, 
and for an electro-magnet arranged to release a clockwork motor when- 
ever the circuit remains closed for longer than a normal period, appear to 
be claims for results, or for all means for producing them, rather than for 
invented means for producing them. 
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& Same— Infringement. 

The Rousseau patent, No. 279,107, for an automatic opener of electric 
circuits, construed as to claims 1 and 2, and Md not Infringed, and ap- 
parently invalid. 

This was a bill by David Rousseau against John B. Peck and 
others for infringement of a patent. 
Richard N. Dyer, for plaintiff. 
Edwin H. Brown and Edward P. Payson, for defendants. 

WHEELER, District Judge. The questions In this case arise 
upon patent 279,107, dated June 5, 1883, and granted to the plain- 
tiff for an automatic opener of electric circuits to prevent too long 
closing of the circuit, and exhaustion of the battery. The specifica- 
tion describes an electro-magnet in the circuit, with an armature 
near it, to be attracted and moved whenever the circuit is closed, 
'and by this motion to start clockwork which, when continued, by 
intricate mechanism in two or three forms, raises detents that 
release other clockwork or start other devices, which permanently 
break the circuit These claims are for: 

(1) The combination, with an electric generator and an electric circuit 
emanating therefrom, of an electro-motive device which is vitalized by the 
closing of said circuit, automatic time mechanism which is started into opera- 
tion by said electro-motive device when so vitalized, and an automatic cir- 
cuit breaker which is operated by said time mechanism to permanently break 
said circuit at the expiration of a predetermined time after the closing of the 
same, substantially as set forth. 

(2) An electric circuit of the kind described, provided with an electro- 
magnet arranged therein, in combination with a clockwork motor, arranged, 
when released, to work a contact breaker to permanently break the circuit, 
and having the said magnet arranged to thus release the said clockwork 
whenever said magnet remains active and the circuit remains closed longer 
than a normal period, substantially as herein set forth. 

Such circuit breakers starting by clockwork were well known 
and in use before the plaintiff's invention, and among those put in 
evidence is one called the "Gibson Cut-Off," of unquestioned pri- 
ority. This device is compared with that of the patent by the 
plaintiff testifying thus: 

"When the armature is drawn down, it releases the clock movement, and 
proceeds towards cutting off, while the Rousseau apparatus releases a clock 
movement, and proceeds towards cutting off, but the parts come back to their 
normal condition if the circuit is not closed long enough to cut off." 

And by one of his witnesses thus: 

"After each normal closure of the circuit to light the gas, the Gibson ap- 
paratus runs down a little, and does not recover the ground lost; while in 
the case of the Rousseau apparatus the normal closure of the circuit in light- 
ing the gas allows the spring to run down a little, but the circuit-breaking 
appliances have not moved towards or approached a condition wherein the 
circuit is broken; but, on the other hand, they at once, on the opening of the 
circuit after the normal closure, recover their positions and reinstate them- 
selves in their original condition." 

These claims are not for the specific mechanical devices which 
constitute these parts, — the other claims are for those, — but are 
for the combination of parts composed of devices which will do 
these things. One element of the combination of the first claim is 
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a circuit breaker operated by time mechanism to permanently break 
the circuit "at the expiration of a predetermined time after the 
closing." One of the second is a magnet arranged to release clock- 
work whenever the "magnet remains active and the circuit remains 
closed- longer than a normal period." In neither is any arrange- 
ment of devices, or anything composed of devices, for the recovery 
of the parts to place, included. The same witness testifies with 
reference to the alleged infringement: 

"With the defendants' apparatus, the normal closure of the circuit for the 
purpose of lighting the gas, though it starts the clockwork, allows the same 
to come to rest, and the circuit-breaking appliances to return to their normal 
position, after each lighting operation, or after each normal closure, so that a 
predetermined period of time can be settled upon by the constructor for the 
permanent breaking of the circuit should an accident occur; and this is the 
vital feature that gives the distinguishing characteristic to the Rousseau de- 
vice, and which feature is clearly found in the apparatus of the defendants." 

So this improvement, the alleged taking of which is the only 
infringement to be considered, does not appear to be covered by 
these claims. 

Again, these claims do not appear to cover' the specific mechan- 
ism. Wing v. Anthony, 106 U. S. 142, 1 Sup. Ct 93. If they did, 
the defendants do not use it The only new thing which they can 
cover is the circuit breaker of the first, so operated by time mechan- 
ism as to permanently break the circuit on predetermined time; or 
the magnet of the second, arranged to release a clockwork motor 
whenever the circuit remains closed longer than a normal period, 
in their respective combinations. These appear to be results, or 
all means of producing them, rather than invented means of pro- 
ducing them. The plaintiff would not seem to be any more en- 
titled to a patent in a combination on mechanism that will break 
a circuit, or a magnet that will release clockwork on predetermined 
time, merely, than the patentee was on connecting the reed with 
the yarn beam, in Stone v. Sprague, 1 Story, 270, Fed. Cas. No. 
13,487; or than the Hansons were on forming pipes of metal under 
heat and pressure, in Le Roy v. Tatham, 14 How. 175; or than 
Morse was on the electric current for marking or printing at a dis- 
tance, in O'Reilly v. Morse, 15 How. 62. 

Bill dismissed. 



BLOUNT MANUF'G CO. v. BARDSLEY. 
(Circuit Court, B. D. New York. March 15, 1895.) 

Patents — Anticipation of Combination. 

Where prior machines show similar parts in other arrangements for oth- 
er purposes, but nothing shows them working together in any arrange- 
ment like that of the patent, for the purpose of the patent or any other 
purpose, there is no anticipation. 

Bame— Infringement of Combination Claims. 

A claim for a combination, which specifies among its elements a piston 
and its piston rod operating upon certain spring mechanism, held Infringed 
by a machine having all the parts of the claim except that its piston has 
no piston rod proper, but is itself extended so as to reach the parts which 
the rod would reach. 
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8. Same— Limitation op Claims— Infringement. 

Of the first four claims of a patent, all covering combinations, the first 
and fourth described a shaft and a crank and pitman connecting the shaft 
with a piston; the second described the shaft as connected with the pis- 
ton, to operate the same; and the third, as being connected with the 
piston to operate the same and be operated thereby,— but neither specified 
the means of connection. Held, that the connection provided for in the 
latter two claims was not an actual attachment preventing separation, but 
such a relation of parts as would produce simultaneousness of motion be- 
tween the shaft and the piston, and hence that such claims were infringed 
by an apparatus having a cam connection which produced such simultane- 
ousness of motion; but kdd, further, that the first and fourth claims made 
the crank and pitman so material (the combination being of special im- 
provements) that they were not infringed by such cam connection. 

4. Same— Marking Article "Patented"— Damages. 

Plaintiff, manufacturing an apparatus covered by two patents, marked 
the same as patented by one of them, but not by the other. Held that, 
although both were infringed, he was entitled to an accounting under the 
former only. 

6, Same— Validity and Infringement— Spring Door Closers. 

The Blount patents, Nos. 289,380 and 458,357, for improvements in spring 
door closers with checks to prevent slamming, construed, and the second 
claim of the former hdd valid and infringed, and the first four claims of 
the latter held valid, the fifth held invalid, and claims 2 and 3 held In- 
fringed, and claims 1 and 4 not infringed. 

This was a bill by the Blount Manufacturing Company against 
Joseph Bardsley for infringement of certain patents for spring door 
closers. 

Melville Church and Charles E. Mitchell, for plaintiff. 
Charles C. Gill, for defendant 

WHEELER, District Judge. This suit is brought for infringe- 
ment, by the same apparatus, of the second claim of letters patent 
289,380, dated December 4, 1883, and the first five claims of 458,- 
357, dated August 25, 1891, granted to Eugene L Blount for im- 
provements in spring door closers with checks to prevent slam- 
ming. The most analogous of such contrivances before known were 
that described in patent 140,638, dated July 8, 1873, and granted 
to Charles W. Oldham, which was on the wall at the side of the 
door, and had a piston, with ports in it, working with a spring in 
liquid in an upright plain cylinder, and an elbow lever with one arm 
attached to the piston and spring, and the other connected by a 
rod to the door; and those described in patents 228,776, dated June 
15, 1880, and 251,790, dated January 8, 1882, and granted to Lewis 
C. Norton, which had each, in an air cylinder, a spiral spring to 
close, with a piston to regulate the closing of, the door. 

The apparatus of the first of these patents of Blount has a volute 
spring, like that of a watch, working in a case attached to the door 
or jamb, with the shaft of the spring connected by levers with the 
jamb or door, to close the door, and connected by a crosshead with 
a piston, having ports in it, working in liquid in a cylinder, having 
an outside passage connecting its ends, controlled by a valve, to 
regulate the closing. The second claim of this patent is for: 

"(2) The actuating spring, and mechanism for transmitting its force to the 
door, combined with the regulating cylinder, having a passage connecting its 
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ends, and a controlling valve therefor, and the piston, provided with ports 
through it, and a valve controlling them, and its piston rod operating upon the 
said mechanism actuated by the spring, substantially as described." 

In the apparatus of the other the cylinder is brought under, and 
at right angles to, the spring chamber, and becomes a closed liquid 
chamber; the piston is divided into two parts, with connections 
between them, one being the working part and the other a guide, 
and the shaft is connected by a crank and pitman with the working 
end of the piston. The first five claims of this patent are for: 

"(1) A door check embracing in its construction a closed spring chamber 
and its spring, a closed cylindrical liquid chamber arranged at a right angle 
to the spring chamber, a piston In said chamber, a valve adapted to operate 
longitudinally in said chamber, an oscillatory shaft extended through said 
spring chamber into the liquid chamber, and a crank and pitman connecting 
the shaft with the piston, as set forth. 

"(2) A door check embracing in its construction a closed spring chamber, a 
liquid chamber below said spring chamber arranged at right angles to the 
spring chamber, an oscillatory shaft extending through said spring chamber 
into said liquid chamber, and a piston having a valved port and longitudin- 
ally movable in said liquid chamber at a right angle to the axis of said shaft, 
the latter being connected to the said piston to operate the same, as set forth. 

"(3) A door check embracing in its construction a vertically arranged spring 
chamber, a closed liquid chamber arranged at a right angle to the axis of the 
spring chamber, an elongated piston in said liquid chamber, adapted to op- 
erate longitudinally of said liquid chamber, and having a valved port, and 
provided at its front and rear ends with bearings to substantially tit the in- 
terior of the chamber, and a shaft extending through the said spring chamber 
into the liquid chamber, and connected with the piston to operate the same 
and be operated thereby, as set forth. 

"(4) A door check comprising in its construction a closed spring chamber 
and its spring-closed elongated liquid chamber arranged at a right angle to 
the axis of the spring chamber and in juxtaposition thereto, an elongated pis- 
ton in tiie said liquid chamber, reduced in size,, intermediate of its ends, an 
oscillatWy shaft in said spring chamber, and extended into the liquid cham- 
ber, and a crank and pitman connecting the shaft with the piston and ar- 
ranged to operate intermediate the ends of the latter, as set forth. 

"(5) A door check comprising in its construction a closed spring chamber 
and a closed liquid chamber arranged at a right angle to the axis of the 
spring chamber, and in juxtaposition thereto, as set forth." 

The defendant's admitted apparatus is made according to patent 
464,951, dated December 15, 1891, and granted to him, but having 
a closed liquid chamber below the spring chamber. It is like the 
plaintiff's, except that the piston is worked by an eccentric on the 
shaft fitted between the two parts of the piston, instead of by a 
crank and pitman. These patents of Oldham and Norton, and 
many others, and other things, are set up as anticipations and as 
showing want of patentable invention or novelty; and the want of 
allegation and proof of marking articles made and sold under these 
patents as so patented, or of notice of the patents, is relied upon 
against recovery of damages. 

As Blount was not the inventor of door closers with checks, he 
was entitled to a patent for such only as were different from, and 
improvements upon, the others. The parts, and their arrangement, 
of the second claim of his first patent, are essentially different 
from those of either Oldham or Norton, and together they quite 
obviously constitute a door closer and check different from, and 
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better than, that of either. These, and the other things referred 
to, show similar parts to these in other arrangements for other 
purposes; but nothing shows them working together in any arrange- 
ment like this, for this or any other purpose. The taking of these 
parts and bringing them together, and making them work in this 
arrangement, was more than mechanical, and appears to have well 
amounted to a patentable invention. As those mentioned contained 
the things nearest to these parts, a detailed reference to the others 
seems to be unnecessary. That claim appears, upon these con- 
siderations, to be valid. 

The other patent could properly cover only specific improvements 
upon the apparatus of this, which had not been patented to Blount, 
nor known to and used by others before. Railway Co. v. Sayles, 
97 U. S. 554. He and others had taken out several patents relating 
to this subject in time between these two; of them all, 435,678, 
dated September 2, 1890, and granted to him, seems to be the near- 
est, and is understood to be most relied upon. The principal 
feature of it appears to be the working of a wing on the shaft 
against a partition from the shaft, both having ports, in a liquid 
chamber below the spring chamber, for regulating the closing of 
the door. This was bringing a liquid chamber containing regu- 
lating devices under the spring chamber; but not such of either as 
those of this other patent, and still more not the' combination of 
either of the first four claims. Both chambers, however, appear to 
be closed, and the liquid chamber to extend outward, for inclosing 
the mechanism, at right angles to the axis of the spring chamber, 
and it is in juxtaposition thereto, which constitutes the combina- 
tion of the fifth claim. No reference to the more remote elements 
and arrangements of other patents of this time is deemed&to be 
necessary. In this view the first four claims appear to be valid, 
and the fifth invalid. 

The scope of the second claim of the first patent is argued to 
have been narrowed by the rejection of other claims acquiesced in 
while the application was pending. But the claims rejected would 
have covered, as the patent of Oldham, and that of Clark and Gillon, 
262,005, referred to, did, plain cylinders and pistons, while the 
fourth claim, which became this second claim without alteration, 
did not Nothing was rejected which that claim would cover, and 
nothing was abandoned, as to that claim, by acquiescing in the 
rejection. In that second claim the actuating spring with mechan- 
ism transmitting its force to the door is combined with the regulat- 
ing cylinder described, the piston described, and its piston rod operat- 
ing upon the spring mechanism substantially as described. The de- 
fendant's apparatus has all these parts precisely, except that the 
piston has not a piston rod proper, by which it operates upon the 
spring mechanism. It is itself so extended as to reach the parts 
which the rod would reach. This extension does what the rod 
would do, in the same way. The working piston in the regulating 
cylinder is the principal thing in that place; the manner of its con- 
nection with the spring mechanism so as to operate upon it is 
subordinate, and not specified, beyond mentioning the rod. The 
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piston rod, as such, is not in fact material to the operation; and 
the claim does not appear to so make it a material element of the 
combination that it must be considered such. So the defendant 
appears to use this combination, and to infringe this claim. 

The first and fourth claims of the other patent make the crank 
and pitman distinct parts of the working mechanism. The second 
and third do not, but merely describe the shaft as connected with 
the piston, without mentioning how. Question 1b made, in expert 
" opinion and in argument, as to whether the shaft is connected with 
the piston within the meaning of these claims. The second of 
them provides for the connection of the shaft to the piston to 
operate the same; and the third, for connection of it with the 
piston to operate the same and be operated thereby. This shows 
that the connection provided for is not an actual attachment, that 
will prevent any separation, but such a relation of parts as will pro- 
duce simultaneousness of motion between the shaft and the piston. 
In the defendant's apparatus the cam produces such simultaneous- 
ness of motion between the shaft and piston, and in the sense of 
these claims connects them. Thus this apparatus appears to in- 
fringe them. 

The first and fourth claims make the crank and pitman so ma- 
terial, in a combination of improvements so special, that they do 
not seem to be infringed by anything not having these parts. 

The bill alleges that the plaintiff notified and warned the defend- 
ant to desist from infringement, account for profits, and pay dam- 
ages, and that he neglected and refused so to do; but does not 
allege otherwise that he continued the infringement after notice, 
nor allege that the plaintiff marked its articles patented by these 
patents as so patented. The answer is silent upon this subject, 
but the defendant showed by cross-examination of one of the 
plaintiff's witnesses that they were marked as patented by the first 
and by other patents, but not by the later one. As these facts 
so appear, they are considered, although under such defective 
allegations. Upon them the plaintiff appears to be entitled to an 
account of damages under the first patent, and not under the other. 
Dunlap v. Schofleld, 152 TJ. S. 244, 14 Sup. Ct. 576; Traver v. Brown, 
62 Fed. 933. Decree for plaintiff for an injunction, and an account 
as to the second claim of 289,380, and for an injunction as to the 
second and third claims of 458,357. 



DB LA VERGNB BOTTLE & SEAL CO. v. VALENTINE BLATZ BREW- 
ING CO. et al. 

(Circuit Court of Appeals, Seventh Circuit March 22, 1895.) 

No. 161. 

1. Patents— Limitation of Claim— Infringement— Bottles ahd Corks. 

The De La Vergne patent. No. 232,468, for an improvement In bottles 
and corks, and which describes a cork made In the form of a truncated 
cone, adapted to be inserted, larger end innermost, Into a receptacle of the 
same shape, must be limited to a cork which is conical in form before In- 
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sertion, and Is therefore not infringed by a cylindrical cork, which by rea- 
son of its expansive force necessarily assumes a conical shape after inser- 
tion, to conform to the shape of the receptacle. 

2. Same— Enlargement of Claim without New Oath. 

An enlargement beyond the scope of the original application, which alone 
is supported by the required oath, would seem to render the patent invalid. 
Eagleton Manuf'g Co. v. West, Bradley & Carey Manufg Co., 4 Sup. Ct 
593, 111 U. S. 490, and Machine Co. v. Featherstone, 13 Sup. Ct 283, 147 U. 
S. 209, followed. . 

8. Same — Invention — India Rubber. 

The characteristics of India rubber, its powers of compression, expansion, 
and elasticity, having been long well known and understood, there is little 
room for invention merely in devising and adapting new forms to old uses. 
Temple Pump Co. v. Goss Pump & Rubber Bucket Manufg Co., 7C.C.A. 
174, 58 Fed. 196, followed. 

4. 8ame— Anticipation— Prior Art. 

In considering the force of the prior art, the question is more of the iuen- 
tity than of the differences between the old and the new; and it is need- 
less to point out details of difference which are accidental, or which can be 
made to disappear by substituting one form for another, without dis- 
turbing the relation and operation of essential parts. 

5. Same— Invention. 

It requires no invention to revert to old and well-known forms and pro- 
cesses from which an alleged anticipating patent departed for the sake of 
economy. 

Appeal from the Circuit Court of the United States for the East- 
ern District of Wisconsin. 

This suit was brought by the De La Vergne Bottle & Seal Company, a cor- 
poration of New Jersey, against the Valentine Blatz Brewing Company and 
Valentine Blatz, individually and as president of the latter company, both of 
Wisconsin, to enjoin infringement of letters patent No. 232,468, issued Sep- 
tember 21, 1880, to John C. De La Vergne, and assigned by him to the com- 
plainant, and to obtain an accounting and damages. The defendants an- 
swered, denying invention and infringement, and alleging that the supposed 
invention of De La Vergne had been anticipated in letters patent of the United 
States: No. 20,778, dated July G, 1858, to M. C. Cronk; No. 39,208, dated 
July 14, 1863, to C. F. Baxter; No. 1,576 (reissue), dated November 24, 1863, 
to W. A. Shaw; No. 41,532, dated February 9, 1864, to S. J. Farker; No. 49.- 
916, dated September 12, 1865, to Perry and Lazell; No. 54,015, dated April 17, 
1866, to G. M. Ramsey; No. 77,559, dated May 5, 1868, to Worcester and Brown; 
No. 205,011, dated June 18, 1878, to A. Templeton; No. 208,043, dated Sep- 
tember 17, 1878, to F. J. Seybold; No. 217,072, dated July 1, 1879, to A. Cun- 
ningham,— and in letters patent of Great Britain: No. 2,361, dated June 16. 
1877, to Warner and Tully, and No. 2,399, of 1866, to Alexander S. Stocker. 
Prior use of the invention by persons named is also alleged. Replication in 
denial. 

The specification, claim, and drawings of the patent in suit are as follows: 
"Be it known that I, John C. De La Vergne, of the city, county, and state of 
New York, have invented certain new and useful improvements in bottles 
and stoppers, which are fully set forth in the following specification and ac- 
companying drawings. The said invention is applicable for the bottling of 
all kinds of liquids, but especially so for malt, fermented, and such other 
liquids as have latterly been bottled under pressure and subjected to extreme 
heats and outward pressures for the purpose of destroying the germs of life 
or coagulating the albuminous constituents of the ferments contained within 
the bottle. The cork must be free from complex combinations, must be 
readily inserted, and not likely to be injured by the extreme heat or pressure 
to which it will be subjected. It is also very desirable to have one in such 
form as to obviate the necessity of any outside appliances to hold it in posi- 
tion, as they would materially retard the operation of corking; and, again, it 
is a well-known fact that even corks made of rubber, if compressed, in time 
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lose weir power of expansion, which would permit the inclosed gas to escape 
and the ingress of atmospheric air, together with a fresh supply of germs, 
which would soon decompose the inclosed material. This Invention consists 
In a bottle or jar having a receptacle for the cork or stopper made in the 
form of a truncated cone, with its base or large diameter innermost, and 
haying an annular ring or shoulder at the bottom of said receptacle, to pre- 
vent the cork from being driven into the bottle by outside pressure, and in 
combination therewith a solid cork or stopper, of rubber or other elastic 
material, made to fit tightly in said receptacle, and press with force against 
its converging sides. The said cork or stopper is made larger than the re- 
ceptacle which holds it, and is compressed and inserted to its seat, where it 
expands with the elastic force due to compression in an oblique and upward 
direction, all of which will be apparent, reference being made to the draw- 
ings, wherein * * * Figure 1 is a perspective of a bottle, showing the 
form of the receptacle for the cork by the dotted lines a, b, c, d, and d a. 
Fig. 2 is a cross section, showing the outline of the cork receptacle with a 
cork placed therein, as at a, b, c, d, and at the base of said receptacle an 
annular ring or shoulder e f . Fig. 3 is a top view of the bottle neck, wherein 
is plainly shown the annular ring or shoulder, e f, which prevents the cork 
from being driven into the bottle. Fig. 4 is a cross section of the cork. 
Fig. 5 is a view of the bottom of the cork which presses against the shoulder 
e f, showing by the dotted line h that part of the cork against which a 
pressure of the compressed air or gas is exerted. Fig. 6 is a cross section 
of a jar, showing a solid cork inserted in a receptacle of the form described, 
and above it a plate which may be used to aid in holding a cork in place 
should it be thought desirable to make the cork in two parts as a matter of 
economy. Fig. 7 is a top or plan view of said plate. By reference to Figs. 
1, 4, and 6 it will be observed that, when the cork is inserted in a bottle or 
jar, the base or greater diameter of the cone-shaped cork is innermost, and 
forms a wedge or dovetail, and, having been compressed, the converging 
sides g g press with force against the sides of the cork receptacle. Heat being 
applied to the bottles after the cork is inserted, the rubber of the cork firmly 
adheres in spots to the surface of the bottle, and with such tenacity as to 
require a considerable force to separate it therefrom. By this means, in ad- 
dition to the resistance of the compressed cork against the converging sides 
of the bottle neck, the tendency of the compressed air or gas within the 
bottle to eject the cork therefrom is entirely overcome, thus obviating the 
necessity of using outside fastenings, which would render it difficult to ob- 
tain an equable gaseous pressure within the bottle. It will also be observed 
that in case the rubber should lose its power of expansion, as it often does 
after a lapse of time, and cease to press with force against the sides of the 
cork receptacle, the inclosed gas could escape between that part of the cerk 
not attached to the glass of the bottle and the side of the bottle neck. In 
this invention this difficulty is overcome by the cork being pushed forward 
by the pressure of the compressed air or gas, and tightly wedged, that part 
of the rubber cork which is attached to the glass stretching. In this manner 
bottled liquids may be retained hermetically sealed for any reasonable 
length of time. That part of the corking apparatus which appertains ex- 
clusively to the insertion of the cork consists of a stationary tapering metal 
tube, beneath which the bottle or jar is placed, and which will admit of the 
Introduction of the wet cork or stopper by hand, and which is compressed by 
being forced through the smaller end of said tapering tube by a plunger into 
the aperture or cork receptacle of the bottle by the application of force. At 
Figure 6 is shown a jar, B, having a cork, A, and a cork receptacle of the 
form described, as at a b, b c, c d, and da. e f Is the annular ring or shoul- 
der, which prevents the cork or stopper from being driven Into the bottle. 
In this case a solid cork is used; but it is evident that some cheaper ma- 
terial, such as pottery, clay, or cheap metal, might be inserted in the central 
part of said cork to lessen its cost. In such a case, a plate, D, might be 
used to hold the cork in place. The said plate is a circular disk of cheap 
metal, a little smaller than the neck of the jar, having a segment of a circle 
cut out, as at O, Figure 7, to a depth of two-thirds of Its thickness, as shown 
In Figure 6, to permit the movable arm K, which Is secured to the plate D 
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by means of the plate P, .and rivet r, to move In a horizontal direction. The 
movable arm K extends beyond the periphery of the plate D, for the purpose 
of extending Into an inclined recess, n, of the jar B, and which serves as a 
locking bar when the plate D is inserted in its place, with the extension i on 
one side of said plate also inserted in the recess n, Figure 7. Before in 
serting said plate D In position, a thin strip of tin or other metal, S, Figure 6, 
corresponding in form to the groove n, is placed In said groove n, to prevent 
the arm K from chipping out the edges of the glass. The plate D is then 
introduced by holding it in an angular position, inserting the extension i into 
the groove n (shown at Figure 7), when the plate D can be forced down to 
its seat by allowing the end of the locking bar K to pass through the notch 
m in the jar B, Figure 7, and be firmly secured to the jar by forcing the arm 
K to either side of the notch m in the Inclined recessed groove n. Having 
described my invention, which I claim as new, and desire to secure by letters 
patent of the United States, is— A bottle or jar having a receptacle for a 
cork made in the form of a truncated cone, with its base or larger diameter 
innermost, anji formed with an annular ring or shoulder at its bottom, in 
combination with a solid cork of rubber or other elastic and compressible- 
material, made to fit tightly therein, and press with force against the con- 
verging sides of said receptacle, substantially as and for the purposes set 
forth." 

It appears from the file wrapper and contents that in the first instance De 
La Vergne assumed to have invented only an improvement In bottles, the 
claims being in substance for a bottle with a receptacle for the cork in the 
form shown in the patent, but nothing was claimed for the cork in combina- 
tion with the bottle or otherwise. The specification was criticised and the 
claims rejected on references to the patents of Ramsey, Cronk, Baxter, and 
Shaw, and attention was called to Fig. 11, English patent No. 2,3G1, A. D. 
1877, of Warner and Tully, and to patent No. 208,043, of Seybold. There- 
upon a second application was made, in which the claim was for a "bottle 
or jar having a receptacle for the cork made in the form of a truncated cone, 
in combination with a shoulder at the base of said cone, and a cork of rub- 
ber or other elastic and compressible material, also made and used in com- 
bination therewith as described." This claim was rejected June 23, 1880, 
"for Indistinctness in that the last two lines compel reference to the specifica- 
tion to make it intelligible," and also "on references previously cited, espe- 
cially Baxter and Shaw." The specification was again criticised, and the sug- 
gestion made that "the description should be amended to disclose the manner 
of compressing and inserting the stopper into the neck of the bottle." 
'This," the applicant responded by letter of June 28, 1880, "could be readily 
effected by any of the devices generally In use for corking bottles; but, for 
special reasons given in the amended or substituted specification, we prefer 
to use a device which has been the subject of an application for letters pat- 
ent, filed May 11, 1880;" and with that letter he sent another specification 
which he suggested might be substituted for the one on file. The office re- 
sponded July 3d, refusing to enter the amendment without specific direction, 
and, besides noting further corrections which would be necessary in the spec- 
ification proposed, suggested an amendment of the claim for the purpose of 
removing uncertainty whether it covered an article or combination; the 
wording proposed being that of the claim as allowed, lacking the word "solid" 
before "cork." Accordingly, on July 29th, the applicant gave specific direc- 
tion for the substitution of the specification last proposed, together with a 
new description of Fig. G, and for the amendment of the claim as stated. 
The office admitted that this claim escaped the references before cited, but 
declared it anticipated by the patent of Parker (No. 41,532), which had been 
found. On August 13th the applicant proposed an amended drawing of Fig. 
6, an additional drawing, Fig. 7, the Insertion of the word "solid" in the 
claim, and later, in conformity with requirements of the office, made further 
alterations In the specification, but not of a character which need be noted. 
Thereupon the patent was granted. Except as stated, no change was made 
in the drawings which accompanied the first application, and the change made 
in Fig. 6 affects no question involved in this appeal. The bottles made, used, 
or sold by the appellees, it is asserted, were made under and in conformity 
v. 66F.no. 6— 49 
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with letters patent No. 327,099, granted September 29, 1885, to William 
Painter. The cause was heard upon the pleadings and proofs, and a final 
decree entered that the bill be dismissed for want of infringement by the de- 
fendants of complainant's patent 

The substance of the very elaborate arguments made in support of the ap- 
peal is contained or suggested in the following extracts from the brief of Mr. 
Carter: "The great desideratum was some contrivance in the shape of .an 
external stopper which would not require outside fastenings of any kind. 
De La Vergne solved this problem. He first hit upon the idea that the arti- 
cle of India rubber, and other materials of similar qualities, would, by their 
own elastic and expansive force, when powerfully compressed by a machine 
and inserted in a recess below the mouth of a bottle, expand and fill the re- 
cess so as to make a perfectly tight joint He had two difficulties to contend 
with. The first was to so overcome the internal pressure that after the bot- 
tle was withdrawn from the machine, and especially after the pressure had 
increased by fermentation or otherwise, the stopper would not be blown out 
The other was that India rubber deteriorated in quality and lost its elastic 
. property by age, and the joint was thus likely to become broken and allow 
the gas to escape. He overcame both these difficulties by making the form 
of his recess conical, and with an annular ring or flange at its base so con- 
structed that the stopper, by virtue of its elastic property, would, when first 
inserted, make a joint against that, and thus confine the pressure from within 
to a part only of the inner surface of the stopper; and when it had lost its 
elastic power, and had become contracted, so as to break the joint at its side, 
the expansive power of the contents of the bottle would force it up the cone, 
and by a wedging action preserve the joint This latter result could not 
perhaps, be gained unless the rubber, in losing its expansive power, became 
at the same time more rigid, a quality which De La Vergne was the first 
to avail himself of. All the elements of the combination which produced 
this result had been previously employed in this very art of stoppering bot- 
tles. The conical recess in the bottle neck was not new; the elastic cork or 
stopper was not new; the flange at the bottom was not new; the use of the 
internal pressure to make a tight joint was not new; but nobody had before 
combined them for the purpose and with the result of making an effective 
stopper against liquors under pressure without the aid of outside fastenings, 
or for any other purpose. In this contrivance, De La Vergne displayed sev- 
eral distinct forms of novelty: First He was the first to grasp the idea that 
one might rely for making a tight joint, in the first instance, wholly on the 
expansive power of the rubber stopper, provided the whole of that power 
were employed, In the first instance, in lateral expansion; that this would 
first force the sides of the stopper tightly against the sides of the recess, and 
then (its expansive power not yet being exhausted) would force it against 
the flange, and make a joint there. Second. He was the first to grasp the 
idea that, to accomplish the end he had in view, the stopper must be, at 
first, wholly seated within the neck of the bottle, because if, when inserted, 
any part remained above the neck, that part would tend to pull the rest out 
of the bottle. He perceived that the end he had in view— namely, to dispense 
with outside fastenings — was one of the requirements for its own accomplish- 
ment, for outside fastenings would or might require a large part of the cork 
to be outside the bottle neck. In short, he perceived, and fully employed 
what had never before been fully employed, the peculiar qualities of the mate- 
rial which he used; namely, that while rubber is by no means as elastic as 
many other substances, its elasticity has very wide limits, so that its original 
form may be prodigiously distorted, and its available expansive force cor- 
respondingly increased. His device was to shorten the lateral and increase 
the vertical diameter of his stopper, and thus secure its entire elastic power 
for lateral expansion. And inasmuch as rubber has very little compressibil- 
ity, in the scientific sense of that word, the whole of the force employed with 
the machine in shortening the lateral and lengthening the vertical diameter 
of the stopper is, when it is forced to its recess, exerted in its effort to re- 
gain its original form; that is, in lateral expansion. The cork thus springs 
to its recess at a jump. It has no direct tendency to go out, but on the con- 
trary, to remain there. Its tendency to expand vertically, and thus to go 
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• 

out of the bottle, is secondary only, and because of the resistance to further 
lateral expansion furnished by the sides of the bottle neck. Most corks 
wish to go out rather than in. This prefers to stay in. Third. He was the 
first to use a conical recess in a bottle neck in combination with a cork to 
which a prodigious power of lateral expansion had been given by machine in- 
sertion, as a machine, operated by the increased pressure from beneath, to 
preserve the joint by a wedge action, and thus enable the stopper to continue 
to perform its function after it had lost Its elasticity. It will be observed 
that De La Vergne's specification requires the cork to be made larger than 
the receptacle which holds it. This means, of course, larger laterally, but 
not very much larger In cubical contents, as he evidently by his drawing as- 
sumes that the cork is to be substantially seated in its recess; and as already 
pointed out, if it were made greatly larger, like ordinary corks, inasmuch as 
rubber has little compressibility, there would necessarily be a large part out- 
side of the recess, which would not only not aid the object in view, but would 
hinder it. With this knowledge of the characteristics of De La Vergne's 
invention, all the suggested anticipations in the record are easily avoided. 
* * * Inasmuch as De La Vergne did not pretend to patent a conical bottle 
neck, the use of such a bottle neck, with an ordinary cork, of the kind, and 
in a manner, and for a purpose, having none of the characteristics of De La 
Vergne's contrivance, would not be an anticipation. Certainly, such a use, 
'f later in date, would not be an infringement of his patent, and therefore, 
if earlier, could not be an anticipation. Any use of a conical recess in a 
bottle, in order, if earlier in date, to be an anticipation of De La Vergne's in- 
vention, or, if later in date, an infringement, must be in combination with a 
cork possessing the characteristics of De La Vergne's stopper. It must be 
(a) made of rubber or other similar elastic material, larger than the bottle, 
and yet not so much larger as when inserted to leave any considerable part 
outside the bottle, so as to create a tendency to work itself out; lb) it must 
be insertable by machine only. The powerful compression necessary in or- 
der to convert the requisite amount of lateral into vertical diameter is an 
essential characteristic of the cork in De La Vergne's combination. * * * 
The contrivance thus discovered by De La Vergne is well described and em- 
braced in the specification of his patent. It was by a denial of this propo- 
sition that the learned judge in the court below reached the conclusion that 
the defendants were not guilty of an infringement" 

Thomas A. Banning and Ephraim Banning (James G. Carter and 
Hubert A. Banning, of counsel), for appellant 

Edmund Wetmore (Robert H. Parkinson, of counsel), for appel- 
lees. 

Before WOODS, Circuit Judge, and BAKER and GROSSCUP, 
District Judges. 

WOODS, Circuit Judge, after stating the case, delivered the opin- 
ion of the court 

We are of opinion that the circuit judge did not err in holding 
the patent to be limited to a conical or cone-shaped cork. That 
the inventor so understood when he first claimed the combination 
of bottle and cork is conceded, and is demonstrated by the explicit 
language both of the claim and the specification. It is true that 
the language of the specification and of the claim of the patent is 
different in this respect from that first used in the application, but 
the correspondence contained in the file wrapper discloses no pur- 
pose to change the character or scope of the invention in this par- 
ticular. To say that the change is immaterial because when in 
place the stopper necessarily conforms to its seat, and has the same 
effect as if it had been conical before insertion, is evasive of the 
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question. The mechanical and practical effect of the stopper may 
not in any degree depend upon its original form, but a patent 
limited to a particular form of cork is necessarily more narrow than 
a patent which covers any form that may be compressed into and 
made to fill the seat designed for it The difference is so essential 
as to be determinative of the question of infringement. If the 
claim of the patent is not limited to a cork made in the form of a 
truncated cone, it is an enlargement beyond the scope of the orig- 
inal application, which alone was supported by the required oath, 
and for that reason the patent would seem to be invalid. Eagle- 
ton Manufg Co. v. West, Bradley & Carey Manufg Co., Ill U. 8. 490, 
4 Sup. Ct. 593; Machine Co. v. Featherstone, 147 U. S. 209, 229, 13 
Sup. Ct. 283. We are of opinion, however, that, when the patent 
is construed with reference to the specification and drawings in 
their final shape, there can be no reasonable doubt that the claim 
is limited to a conical cork. It is only a cork made in that shape 
which, when inserted in the receptacle, will most completely fill 
the space, "fit tightly therein, and press with force against the con- 
verging side," equally from bottom to top, and give the best ef- 
fect to that power of lateral expansion, on which, it is asserted. 
De La Vergne "was the first to grasp the idea" of relying "for mak- 
ing the tight joint, in the first instance." Fig. 4 represents the 
cork in the form of a truncated cone. There is no suggestion in the 
specification that it may be of a different form. On the contrary, 
the following expressions, considered together, are unmistakable: 
"This invention consists in a bottle or jar having a receptacle 
for the cork or stopper made in the form of a truncated cone, with 
its base or larger diameter innermost." "The said cork or stopper 
is made larger than the receptacle which holds it, and is com- 
pressed and inserted to its seat, where it expands with the elastic 
force due to compression in an oblique and upward direction, all of 
which will be apparent, reference being made to the drawings, 
wherein * . * * Fig. 4 is a cross section of the cork." "By ref- 
erence to Figs. 1, 4, and 6 it will be observed that, when the cork 
is inserted in a bottle or jar, the base or greater diameter of the 
cone-shaped cork is innermost, and forms a wedge or dovetail, and 
having been compressed, the converging sides g g press with force 
against the sides of the cork receptacle." These expressions can- 
not without distortion be made to mean that the cork, when forced 
into the receptacle, becomes cone-shaped. The clear purpose was* 
to say that, by reason of being cone-shaped and larger than the 
receptacle, when inserted it will fit tightly, and press with force 
against the sides. 

This conclusion does not rest upon an implication, but upon the 
fair and reasonable construction of the patent. To say that it 
deprives the patentee of a part of his invention is to beg the ques- 
tion; and it is scarcely better to say that it deprives him of his 
whole invention because "every one can see, and it is not disputed, 
that a cylindrical cork will operate as well as a conical one, and 
is much more easily and cheaply made." That argument might be 
pertinent to the question whether or not upon any construction 
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the patent shows invention, but, as against the specification and 
drawings, it is of little weight in determining what the construe- 
tion should be. Indeed, unless the patent be limited to a cork of 
the particular form described, and when so limited can be upheld, 
we think it clear, in view of the prior art, that it contains no in- 
vention. Bottles and jars with receptacles for their stoppers in 
the form described, it is conceded, are not new. They are shown, 
in this record, in the patents of Stocker, Cronk, Baxter, Shaw, 
Parker, and Seybold. Corks in conical form, and made of rubber, 
are 'likewise old, and, of the patents mentioned, are shown in those 
of Parker, Shaw, Baxter, Seybold, and Stocker; and in some of them 
the elastic and compressible, or, as it would perhaps be more 
nearly accurate to say, pliable or flexible, qualities of rubber, per- 
form, and were designed to perform, the same offices as in the com- 
bination of De La Vergne. In the case of Temple Pump Co. v. Goss 
Pump & Rubber Bucket Manuf g Co., 7 C. C. A. 174, 18 U. S. App. 
229, and 58 Fed. 196, where the patent was "for improvements in 
expansion rubber buckets for chain pumps," the question of in- 
fringement turned upon the peculiar qualities of India rubber, and 
the opinion delivered in that case is in some respects applicable 
to the present discussion. Without quoting literally, we may say 
here, even with more emphasis than we said there, that it cannot 
be pretended that the characteristics of rubber which are brought 
into play — its powers of compression, expansion, and elasticity — 
were not already well understood, and that, besides its use in 
the earlier patents in the particular art in question, its employment 
in various arts and manufactures had made its qualities so well 
known as to leave but little room for invention merely in devising 
new forms for old uses. Witnesses and counsel have not omitted 
to point out with elaborate precision the particulars in which the 
bottles and stoppers of the earlier patents differ from each other 
and from those of the patent in suit, — differences which are acci- 
dental, and in most instances might be made to disappear by sub- 
stituting one form for another, without disturbing the relation and 
operation of essential parts, and without the display of invention. 
In considering the force of the prior art in any case, the question is 
more of the identity than of the differences between the old and the 
new. - If the novelty claimed for the new is found in the old, in 
substantially the same form and performing in a useful degree the 
same function, the anticipation must be recognized, and it becomes 
a waste of effort to look after details of difference which are ir- 
relevant and cannot affect the conclusion. For example, the 
patent of Stocker shows a bottle with a receptacle and a cork of 
similar form and in the same relation to each other as in 
the patent of the appellant, and performing in a degree and in 
the same manner the same functions. The cork is described as 
elastic, and, filling the receptacle, it rests upon a shoulder or an- 
nular ring below, the necessary and manifest effect of which would 
be to prevent the cork being thrust below its proper position, and 
to diminish the amount of internal pressure exerted on the under 
surface. It is also declared in the specification that the inner por- 
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tion of the neck of the bottle should "be expanded op rather wider 
than the lip of the neck, whereby the cork, by expanding and as- 
suming that form, will be prevented from becoming accidentally 
* * * withdrawn from the bottle neck, and will be held more 
firmly therein." To meet this explicit description and anticipa- 
tion of every characteristic feature and advantage of De La Vergne's 
combination what suggestions are made? 

1. It is urged that the cork of the patent in suit must be inserted 
in its place under powerful compression by a machine, "so that 
its original form may be prodigiously distorted, and its available 
expansive force correspondingly increased"; or, as it is also ex- 
pressed, there must be "a bottle neck in combination with a cork 
to which a prodigious amount of lateral expansion has been given 
by machine insertion." That is to say, the cork is to be inserted 
by machine with such force as to make it tight enough to stay, 
and, excepting the use of a machine, that is the meaning of Stock- 
er's specification. But the use of machines for inserting stoppers 
in booties was already so well understood that there could be no 
novelty in that mode of insertion, and whatever advantage results 
from it is of degree merely. Besides, we are not able to agree 
that the claim of the appellant's patent is limited to a cork inserted 
by a machine. In response to a demand from the patent office, 
made presumably for the purpose of eliciting evidence of the prac- 
tical utility of an invention which required the insertion of a cone- 
shaped cork larger end foremost, he added to the specification the 
clause concerning "the corking apparatus"; but we do not suppose 
that it was intended, or rightfully could have been required, that 
he thereby should limit his claim to a combination of bottle and 
cork effected by machinery, and we do not think that his com- 
pliance with the suggestion or demand of the office had that effect 

2. It is said that the receptacle in the neck of . Stacker's bot- 
tle was made in the process of blowing, and for that reason is 
necessarily defective. If the defect be real and more than a mat- 
ter of degree not affecting the question of patentability, it in- 
volved no invention to revert to bottle necks put on by the process 
of welding, from which Stocker departed for the sake of economy. 
If, too, instead of a bottle for sauces, he had been planning for 
liquids which are bottled under pressure, he would have been under 
no necessity to invent, but simply to adhere to the use of bottle 
necks put on in the old way, and to insert his corks by means of 
machines already in use. Indeed, his specification says that, "in 
order to facilitate the introduction of the cork ring or improved 
stopper," he preferred "to expand the lip or upper edge of the part, 
so as to cause it to assume a slightly bell-mouth form"; and, if un- 
known before, that would have been a fair suggestion of the use of 
converging tubes as means for compressing and forcing the corks 
or stoppers into place. 

3. Stocker's cork, it is said, differs from that of the appellant 
in that its central portion is made of glass, provided with screw 
threads and with a roughened or milled glass head; its outer por- 
tion is made of a ring of corkwood, etc., and it is not capable of 
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insertion by compression through a tapering tube. But Fig. 3 of 
the drawings of Stocker shows a solid block of cork, from which a 
piece, it is explained, is to be removed for the admission of the glass 
portion, and it manifestly required no invention to reject the glass 
head, and by forcing the solid piece of cork into place, either by 
hand or by machine, to produce the exact combination of the ap- 
pellant's claim. Instead of devising or using new corks with 
screw-threaded glass heads, it was only necessary to employ the 
old and familiar forms, and to put them in place by means which 
were hot less well known. 

4. It is said that the stopper of Stocked patent is not a solid 
or one-part stopper, such as is required by the claim of the patent 
in suit Whatever significance there is in that objection is 
answered by what has just been said. It required no invention to 
revert to old and simple forms. We do not perceive, however, 
that the word "solid" in the claim of appellant's patent re- 
quires that the cork shall be of "one part" or one material, "homo- 
geneous throughout." That is not among the definitions of the 
word, and, if it were, its application to this patent is forbidden by 
the specification which recognizes it as "evident that some cheaper 
material, such as pottery, clay, or cheap metal, might be inserted 
in the central part of the cork to lessen its cost." If it were con- 
ceded that the solid cork means one made of a single homogeneous 
material, the appellees have not infringed, because their cork, 
though solid, contains different substances. If there were nothing 
else, the presence of the metal ring or staple would be enough, 
under the definition, to distinguish the stopper of the appellees from 
that of the appellant Though the ring is designed mainly to be 
used in extracting the cork, yet the end imbedded in the body of 
cork, it is evident, constitutes a different and nonhomogeneous 
substance; and, if considerably enlarged, it might, by reason of 
the cheapness of the metal as compared with caoutchouc, serve 
materially to lessen the cost At the same time, it is manifest 
that a cheaper' substance within the body of the cork, if the exte- 
rior parts be sufficiently thick, will not affect the fitness of the cork 
for insertion and use in appellant's combination; and, this being so, 
it is evident that, unless limited to a conical cork, the combination 
is fully anticipated by the patent of Parker. It is not material 
that Parker's invention may have been intended mainly for putting 
up and preserving fruit. The appellant's jar is adapted and was 
designed in part for the same purpose, and the patent, whether con- 
sidered as related to bottles or jars, contains no feature of con- 
struction, unless it be' in the cone-shaped cork, nor principle or 
mode of action, which is not illustrated in the specification and 
drawings of Parker. 

So, too, in the patents of Shaw and Baxter, there needs only to 
be a return to the solid cork, from which they sought to escape, 
and in each there is a perfect anticipation of De La Vergne's pat- 
ent It is true that the corks of Shaw and Baxter extend above 
the lips of the bottle, but, if the complainant's invention be worthy 
of the name, it cannot be evaded by making a part of the cork to 
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protrude from the mouth of the bottle. It is an unessential inci- 
dent, easily removed, which would not jaffect the operation and effi- 
ciency of a cork the main body of which had been compressed into 
the converging receptacle. The specification and claim of De La 
Vergne do not in terms require that the cork be "wholly seated 
within the neck of the bottle," and we do not perceive it to be true, 
as contended, that "if, when inserted, any part remained above the 
neck, that part would tend to pull the rest out of the bottle." Un- 
less that part were the larger, its tendency would be rather to 
follow the greater mass into the receptacle, — the disposition of 
elastic bodies when compressed or distorted being always to return 
to the original or normal form. It is evident that if the Shaw stop- 
per were solid, and had been thrust into place by means of "prodi- 
gious compression," shortening the lateral and increasing the ver- 
tical diameter, and thereby creating a "prodigious power of lateral 
expansion," the portion outside the lip would have no effective power 
to pull out the parts within the neck. On the contrary, the vertical 
diameter both inside and outside being abnormally extended, upon 
withdrawal of the compressing force of the machine the force of 
lateral expansion alone, both within and without the receptacle, 
would come into action, and the portion of the cork outside the 
receptacle would gather or at least tend to gather into a cap or 
bulb over the mouth of the bottle, with shortened vertical and ex- 
tended lateral diameter. To say the least, the tendency to pull out 
would not equal the tendency to be drawn in, because of the greater 
mass being within the receptacle. 

But, without further consideration of the prior art, we deem it 
sufficient to add that if the De La Vergne claim is not limited to a 
cork in the form described it necessarily follows that the patent 
covers any and all kinds of stoppers made of rubber, common cork, 
or other elastic and pliable material, when inserted in a cone-shaped 
bottle neck, under such compression as to cause it to fit tightly and 
press with force against the converging sides of the receptacle, no 
matter what the form before insertion. The art of -stoppering bot- 
tles had long been too well advanced to admit of a claim so broad; 
the patentee did not conceive it; and no ingenuity of argumenta- 
tion or charm of eloquence can justify his efforts to appropriate it 
The decree below is affirmed. 



BRAUER et al. v. CAMPANIA NAVIGACION LA FLBCHA. 
(Circuit Court of Appeals, Second Circuit March 5, 1895.) 

1. Shipping — Libel for Loss op Cattle— Practice. . 

Where cattle injured by perils of the sea are thrown overboard together 
with others not injured, the failure of respondent to prove a definite num- 
ber as injured does not make him liable for all that were lost, but the 
court will endeavor to ascertain the number injured with as near an ap- 
proach to accuracy as the testimony will permit 

2. Same— Construction of Bill of Lading— Excepted Perils. 

The sending overboard, during a severe storm, of sound cattle along 
with the maimed, without any attempt to separate and save the former. 
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because of exaggerated apprehensions on the part of master and crew, 
and their deep sense of the inconveniences caused by the presence of the 
cattle on deck,— the ship being in no actual peril, and the sacrifice being 
unnecessary to the preservation of other property ,—hdd not to come with- 
in clauses of the bill of lading excepting the carrier from liability for 
losses occasioned by "accident or mortality, from whatever cause arising," 
or by "causes beyond his control, by perils of the sea, * * * by acci- 
dents of navigation, of whatever kind, even when occasioned by the neg- 
ligence, default, or error in judgment of the pilot, master, mariners," etc. 
Wallace, Circuit Judge, dissenting, on the ground that the acts of the 
master were justified, under the proofs, by a prudent regard for the safety 
of the ship. 57 Fed. 403, affirmed. 
8. Admiralty Appeals— Question not Raised Below on an Assignment of 
Errors. 

A point not presented in the district court, or pointed out in the assign- 
ment of errors, will not be considered in the circuit court of appeals. 

Appeal from the District Court of the United States for the 
Southern District of New York. 

This was a libel by William W. Brauer and Frederick O. Brauer, 
copartners as W. W. Brauer & Co., and the Reliance Marine Insur- 
ance Company, Limited, against the Campania Navigacion LaFlecha, 
to recover damages for the loss of certain cattle shipped on re- 
spondent's steamship Hugo. The district court rendered a decree 
for libelants for part of the cattle lost (57 Fed. 403), and subse- 
quently modified and affirmed the report of the commissioner ap- 
pointed to ascertain the damages (61 Fed. 860). Both parties ap- 
peal. 

MacFarland & Parkin, for libelants. 

Butler, Stillman & Hubbard and Wilhelmus Mynderse, for re- 
spondent 

Before WALLACE, LACOMBE, and SHIPMAN, Circuit Judges. 

SHTPMAN, Circuit Judge. The libelants, being the persons who 
constituted the firm of W. W. Brauer & Co., and the Reliance Marine 
Insurance Company, brought their libel before the United States 
distriet court for the Southern district of New York against the 
Campania Navigacion La Flecha, a Spanish corporation, and the 
owner of the steamship Hugo, in which libel they alleged that on 
October 24, 1891, William W. Brauer & Co., being the owners of 165 
head of cattle, shipped the same in good order and condition on 
board the steamship Hugo, then lying in the port of New York, and 
bound to the port of Liverpool, in England, and to be carried to said 
port, and that the shippers thereupon received from the master or 
agent of said steamer a bill of lading whereby he undertook, on 
behalf of the owner of said vessel, to carry the cattle to Liverpool, 
and there to deliver the same to the said shippers, or their order, 
they paying freight therefor; that on or about October 31, 1891, the 
said vessel, while on her voyage to Liverpool, with the cattle on 
board, having encountered rough weather, the master and crew of 
said vessel became panic-stricken, and drove overboard 126 head 
of cattle; that the act of said master and crew, in driving over- 
board said cattle, was wholly unnecessary. Thereafter, the vessel 
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arrived safely in the port of Liverpool, and delivered to the ship- 
pers or their agents 38 of said cattle in good condition (one having 
died), but failed to deliver the 126 head, whereby the libelants sus- 
tained damage. The respondent, in its answer, admitted that 126 
head of cattle were lost, but averred: That by the terms and con- 
ditions of the contract and bill of lading under which the cattle 
were received for transportation and delivery, it was provided that 
the carrier should not be liable for loss or damage occasioned by 
causes beyond his control, by the perils of the seas or other waters, 
or by other accidents of navigation, even when occasioned by the 
negligence, default, or error in judgment of the master, mariners, 
or other servants of the shipowner, and that the cattle were carried 
on deck at the owners' risk, and under a special provision that the 
steamer should not be held accountable for accident to or mortality 
of the animals, from whatsoever cause arising. There was a fur- 
ther provision that the contract should be construed and governed 
by the law as administered in the courts of Great Britain, with 
reference to which law the contract was made. And that the 
loss of said cattle was due to the perils of the sea encountered 
upon the said voyage, which broke certain of the cattle houses and 
set the cattle adrift, and that during the continuance of the perils, 
and by reason thereof, certain of the cattle were washed overboard, 
and others were thrown about the deck, bruised and with broken 
limbs, and reduced to a dead, dying, or helpless condition, and that 
upon such being taken to the gangways they were washed over by 
the seas. And that the care given to said cattle was according to 
the best judgment of the master of said steamer, and that if he 
erred in his judgment, or was in any degree negligent, the respond- 
ent was absolved from accountability and responsibility, by reason 
of the terms of the bill of lading, and by the law as administered 
in the courts of Great Britain. The history, in outline, of the three 
days during which the events in controversy occurred, is stated by 
the district judge as follows: 

"The steamer sailed from this port on the 24th of October. During three 
days, from October 30th to November 1st, inclusive, the vessel met heavy 
weather, during which there was heavy roUing of the vessel. The cattle 
were in pens on deck,— -a few forward, under and near the turtle back, which 
were saved. The rest were in the vicinity of Nos. 3 and 4 hatches, forward 
and aft of the engine room, in pens built in the wings on the port and star- 
board sides of the ship, all of which were lost The storm was heaviest on 
the afternoon and night of Saturday, the 31st; the wind and seas coming, 
first and heaviest from the northwest, but on Saturday hauling to the north- 
ward and to east northeast, with cross seas. Some slight damage was done 
to. a few pens on the 30th. More were broken on Saturday* the 31st; but 
these were repaired, and the cattle put in place towards nightfall. About 5 
o'clock on that day the after gangways were opened on each side, and about 
10 or 12 cattle that had become maimed and helpless were sent overboard 
through those gangways. The chief loss was during that night and the follow- 
ing morning, when, shortly after daylight, the captain gave orders to open 
the forward gangways, also; and the whole deck was cleared of all the cattle, 
save the 39 under the turtle back." 

The principal questions of fact in dispute which arose under this 
general statement were as to the character and severity of the 
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storm, and the necessity which existed for the drowning of the 
cattle, and, if there was an absence of necessity, whether the con- 
duct of the captain, in clearing the decks of the entire number of 
cattle, except those under the turtle back, was or was not a destruc- 
tion of property which could not be characterized as resulting from 
negligence, or the accidents of navigation. The libelants also in- 
troduced expert testimony to show that the judgment of the master 
in regard to the navigation of the ship at the. time of the storm 
was defective, and that the ship was badly handled. The district 
judge, having quoted at length from the testimony, and stated the 
various considerations which influenced his mind, came to the fol- 
lowing conclusions upon the questions of fact: 

"Upon the whale testimony in this pitiful case, I am not disposed to pro- 
nounce any unfavorable judgment upon the handling of the ship by the 
master. His record as a master appears to have been good, and, on any 
doubtful question of navigation, he is entitled to the benefit of his record. 
He had some, though not large, experience in the transportation of cattle; 
and the experts called by each party place so much stress upon the special 
circumstances of the situation, the quality of the ship, and the necessary de- 
termination of the master's own judgment at the time, that, in the circum- 
stances testified to, I do not find any conclusive proof adverse to the master's 
judgment as to the navigation of the ship. The evidence leaves not the least 
doubt in my mind, however, that the sacrifice of a considerable number of live 
cattle that were not maimed or substantially hurt was made on the morning 
of Sunday, the 1st of November, not from any pressing necessity, but solely 
from mere apprehension, and I am further persuaded that there was no rea- 
sonable or apparent necessity for the sacrifice. It was morning. The night 
was post No one testifies to any pressing peril to the ship. The log does not 
hint of it. No reason appears why such cattle as could go about, and were 
actually going about, should not have been cared for and preserved. There 
was plainly no effort made to separate the sound from the maimed. Even 
the master says, in answer to the question, 'Were these cattle standing up 
that went overboard? A. They were down. Some may have been up. I 
don't know.' His object, plainly, was to clear the deck of all the cattle from 
No. 3 aft, with no attempt to discriminate, or to save any. His state of mind 
is shown by his concluding words, *We all breathed happily when we saw it 
open [No. 3 hatch].' " 

His legal conclusion was that the libelants were entitled to a 
decree; and a reference was had to a commissioner to report the 
damages for such of the oxen as were of any market value, and not* 
fatally wounded or maimed at the time when the houses and cleats 
provided for them were designedly torn up, and which were cast 
overboard, or negligently or designedly- suffered to go overboard, 
through the open gangways, on the morning of November 1st, and 
on the evening and night previous. The commissioner heard some 
additional testimony from one of the two cattlemen who had pre- 
viously testified, re-examined all the evidence before the district 
court, and made a lengthy report. His history of the last two days 
of the storm, and of the destruction of the cattle, is so full, and is 
stated with such care, that it is quoted in extenso: 

"The next morning, October 31st, between eight and nine o'clock, the master 
stopped the vessel, repaired the pens by replacing a few boards, but leaving 
them without coverings; and all the loose cattle were put back into the pens, 
watered, and fed, except the one fatally injured, and the vessel then pro- 
ceeded on her course. The wind and the seas, however, increased until about 
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two o'clock In the afternoon, when the seas again broke the pens that had 
been repaired, and the cattle came out, and went loose again, and collected 
upon the starboard side of the vessel. The engine was then stopped, but ac- 
cording to the testimony of the master, corroborated by other witnesses of 
the respondent, the wind and the sea had so increased that he was unable to 
put these cattle back again into pens. Nor do I see that the cattlemen showed 
any disposition to try and do so, or to seek to have it done. From two o'clock 
until about five that afternoon, these loose cattle were especially exposed to 
the effect of the wind and sea. At this time the master, anticipating, and 
having, I think, reason to anticipate, a very severe night, determined to open 
the gangway on the starboard side, opposite No. 4 hatch, and let these loose 
cattle go overboard, and free the vessel of them; and the result was that the 
above-mentioned fatally hurt ox, and nine others, were designedly sent over- 
board by the master. I find, on the evidence, that all these nine cattle were 
set loose by the sea from the stalls or pens on the port side, and not by the 
action of the master or crew. I also find that the only breaking down of pens 
and taking up of flooring and cleats by the master or crew that day, or the 
following night, were of such as were in front of the gangway opposite No. 4 
hatch, on the starboard side. But the evidence shows, as it appears to me, 
that these were removed by order of the master; and the cattle in them, 1 
think, must have gone overboard, and were designedly suffered to go over- 
board, through this gangway. How many there were of these does "not clearly 
appear, but I think it may be assumed that at least two of these pens, cov- 
ering a space of say sixteen feet in length, were taken down, and the flooring 
removed, and the cattle— say, at least, eight— allowed to go overboard. I am 
inclined to think that the opening of the gangway on the starboard side, op- 
posite No. 4 hatch, was determined upon by the master, not merely for dis- 
charging the ten loose cattle from the port side,— for why could not this have 
been done through the starboard gangway, opposite the deckhouse,— but that 
it was a part of his preparation for the night to have this gangway opposite 
hatch No. 4, and the gangways on each side of the deckhouse, open for the 
night, for the reason, stated by him, that, in case cattle should be carried 
down to either of these gangways during the night, they might go overboard. 
There is evidence that some of the remaining cattle did go through some of 
these gangways during the night, and they must, I think, be regarded as 
designedly suffered to go overboard. No doubt, the night was a trying one. 
The master remained up all night Nothing, apparently, could be done to re- 
lieve the situation, beyond lying to in as favorable a way as possible; and so 
the vessel pitched and rolled all night, and the seas beat over the deck. 1 am 
compelled to believe that the pens, except those well forward, under and near 
the turtle back, were very much injured, and that the cattle which these con- 
tained, or at least very many of them, suffered severely. I think I am justi- 
fied in this view, without accepting the extreme statements of the witnesses 
on either side. On the morning of November 1st the storm had not begun to 
'abate. On the statements on the log,. and of the master and other witnesses 
on the part of the respondent, all the cattle, except the thirty-nine under or 
near the turtle back, were loose, and very many of them in a wrecked and 
ruined condition, from the effects of the storm; and the master thereupon de- 
termined to open another gangway— that on the starboard side, opposite No. 
3 hatch,— and through these gangways, thus opened, to clear the deck of all 
the loose cattle, and in pursuance of this determination he designedly suf- 
fered or compelled all that remained of the 126 cattle, for the loss of which 
this suit is brought, to go overboard." 

His conclusion was "in favor of the probability that the propor- 
tions between the dead and the fatally maimed and wounded, on 
the one hand, and those that were alive, and not fatally maimed 
or wounded, on the other, are about equal." The damages resulting 
from the destruction of 63 head of cattle, amounting to $6,839.54, 
were decreed by the court in favor of the libelants, with costs. 
From this decree each party appealed. 
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The questions in the case are mainly those of fact, for when the 
facts, and the reasons which directed the captain's conduct, are 
clearly settled, the questions of law are not perplexing. It cannot 
be denied that the ultimate facts are not easy of ascertainment. 
The witnesses for the libelants were two of the cattlemen, with 
manifest and strong prejudices against the captain and crew, and 
with a desire to protect themselves from the charge of having 
skulked during the storm. On the other hand, all the respondent's 
witnesses, except the chief engineer, were foreigners, who spoke 
through an interpreter. Mudie, the chief engineer, was a Scotch- 
man; and, although he saw what was done on Sunday morning, he 
was not questioned upon that subject. The oral testimony of all 
who testified in regard to the condition of the cattle was much 
exaggerated, and the circumstances and the probabilities resulting 
therefrom must be our sruide in coming to a conclusion. The facts 
which appear to us to give character to the acts of the master are 
the following: Before the night of the 31st the cattle had received 
but little damage. The district judge finds that before nightfall 
the pens were repaired, and the loose cattle were put back in their 
places. The carpenter testified to this, but the testimony of the 
captain and of other witnesses for the respondent is to the effect 
that on this afternoon they could not put the cattle back in their 
pens; and as this part of the history is not of vital importance, and 
we prefer to base our conclusion upon facts substantially proven, 
we express no opinion upon this point. But it is true that about 
5 o'clock on the afternoon of the 31st the captain took up the floor- 
ing and cleats ip two pens, containing eight cattle, in front of the 
gangway opposite No. 4 hatch, on the starboard side. This was 
done not merely to discharge the 10 loose cattle on the port side, 
one of which was fatally injured, and perhaps the others, who were 
also designedly sent overboard, were maimed, but this gangway 
was opened and left open for the night, so that the cattle might 
easily be carried down to it, and might go overboard. The fact 
that the flooring and cleats were taken up, so that the cattle might 
have no foothold during the night, but be carried down to the 
gangway by the rolling of the ship, is significant that the captain 
wanted' to expedite the delivery of cattle into the ocean. He 
wanted this not for the safety of the ship, or to end the sufferings 
of maimed cattle. The preparations were made so that sound as 
well as maimed cattle could be washed overboard. Whether, dur- 
ing the night, sound cattle were actually washed overboard, cannot 
be known with certainty. On Sunday morning, the testimony 
makes it apparent that the master determined to rid the ship of 
every head of cattle, except those under the turtle back. He in- 
tended to clear the decks of cattle, whether well or injured, and no 
effort was made "to separate the sound from the maimed." The 
cattle not injured were pushed or prodded and driven across the 
slippery iron deck, and were hurried over the gangways an 
rapidly as possible, and in a short space of time. "No attempt 
was made to discriminate or to save any/' because the master and 
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the crew wanted none saved. We concur with the district judge 
in the conclusion that there was "no reasonable or apparent neces- 
sity" for the nonexistence of an attempt to separate the two classes. 
There was a storm, but nothing belonging to the ship was injured. 
No one testifies that anything was loosened or unshipped, or that 
there was any leakage, and no one claims that she was in pressing 
peril. The sacrifice was not to save the vessel or her cargo, but 
the presence of the cattle during the storm was a great inconven- 
ience, and there was, as found by the district judge, an apprehen- 
sion that the storm would continue, and that the existing inconven- 
ience would be increased. The reason for throwing both sound 
and maimed cattle overboard was a great dissatisfaction with the 
existing state of the decks, an apprehension that the same state 
of things would continue, and a determination to put an end to 
trouble from cattle. The commissioner has found that it is impos- 
sible to tell, with mathematical accuracy, the number which were 
thus sacrificed. That some were injured, and perhaps some were 
incapable of moving themselves, is perhaps apparent from the time 
which was taken to clear the ship while the work was hindered 
by the storm. The work commenced between 6 and. 7, and was fin- 
ished at 11. That a pile of dead or maimed cattle should be re- 
moved in that time, during the storm, by the aid of a donkey engine, 
is improbable. But for the very careful study of the question by 
the experienced commissioner, we should be inclined to place the 
number of the uninjured at a higher figure than he did, but the 
testimony has no such approximation to accuracy as to enable us 
to say that he was wrong. In view of the fact, which is undoubt- 
edly true, that fatally injured cattle were properly thrown over- 
board, the libelants' claim is not well founded, — that, in the absence 
of proof by the respondent of any definite number, it must be held 
liable for all that were lost. It is not reasonable to suppose that, 
under the circumstances which have been described, accuracy in 
regard to the number of the sound cattle which were designedly 
permitted to go overboard was attainable. It is both reasonable 
and just to endeavor to ascertain the number with as near approach 
to accuracy as the testimony will permit, and not to solve the ques- 
tion with known inaccuracy, by throwing the entire loss upon the 
carrier. 

The respondent relies for freedom from liability upon the terms 
of its contract, which are claimed to furnish immunity from the 
acts of the captain. The bill of lading declares that the cattle 
were shipped "on deck, at owner's risk; steamer not to be held 
accountable for accident to or mortality of the animals, from 
whatsoever cause arising." The acts which drove the 63 animals 
into the ocean were not an accident. Neither is the destruction by 
the same violence to be regarded as the "mortality" to which the 
rest of the clause relates. The respondent had undertaken to 
transport the animals safely to Liverpool. Its agents had taken 
charge of them, and entered upon the service. The clause relieving 
the carrier from liability in case of mortality has no relation to the 
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consequences of the violence which pushed the animals into the 
ocean. But the respondent relies chiefly upon the provision which 
relieved the carrier from liability for losses "occasioned by causes 
beyond his control; by the perils of the sea; # # # by accidents 
of navigation, 1 of whatsoever kind, even when occasioned by the 
negligence, default, or error in judgment of the pilot, master, ma- 
riners, or other servants of the shipowner"; and by the provision 
which declared that the contract should be governed by British law, 
with reference to which it was made. Waiving the question whether, 
at the time when the contract was made, contracts which relieved 
carriers by sea from the consequences of the negligence of the mas- 
ter were not void, as against the public policy of this country, the 
acts of the master and crew of the Hugo in regard to the 63 cattle 
were not occasioned by an accident of navigation caused either by 
the negligence or error in judgment of the master. It was an entire 
clearance of the decks, without apparent necessity, and with no 
attempt to discriminate, or save any. There was no pretense that 
it was to save the ship or the cargo, or that if was necessary to 
sacrifice these animals for the benefit of the survivors. While the 
defense upon the facts is that the animals thrown into the ocean 
were either dead, or so maimed or so helpless, that they could not 
live, and there is no claim that sound animals slipped into the sea, 
either by negligence, or were thrown into the sea through error of 
judgment in regard to their condition, yet if it is found that this 
defense is not sustained, and that the master intentionally caused 
the drowning of sound cattle, the respondent insists that it is re- 
lieved because such determination of the captain was the fruit of 
an error of judgment. The reasons which actuated the master 
have already been stated. He had an apprehension of a continu- 
ance of the storm, and he consequently had an apprehension that 
more cattle might be injured; but he also had a deep sense of the 
inconveniences to which his cargo on deck subjected him, and the 
combined emotions were significantly suggested by the assertion, 
**We all breathed happily when we saw No. 3 hatch open." The 
act of the master was not the result of an opinion that the drowning 
of the sound cattle was called for by prudential considerations for 
the ultimate safety of the lives or the property in his charge. The 
question remains whether, apart from the question of negligence, 
the loss was occasioned by one of the excepted causes of calamity. 
The injury to and the drowning of the maimed animals were caused 
by the perils of the sea. Under the facts, as found by this court, 
nondelivery of the sound cattle was not caused by a peril of the 
sea, or the accidents of navigation, or circumstances properly in- 
cident to navigation. The master's unfounded but existing appre- 
hension in regard to the future relieves his conduct from a charge 
of barratry. There was a destruction of property, but it was not 
so much tainted with dishonest views or fraudulent breach of trust 
as to come within the definition of barratrous conduct. 

The respondent offered proof of the British law, as announced by 
English decisions, which permits the shipowner to relieve himself, 
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by express contract, from the consequences of the negligence of his 
captain or crew; but no decision touches with any closeness the 
state of facts which are disclosed in this record, and we are left to 
decide, without the aid of English authorities, the question whether 
the acts of the master which caused the nondelivery of 63 cattle 
were within the clauses in the bill of lading which freed the ship- 
owner from liability. 

The respondent's counsel has presented the point in his brief that 
the commissioner and the district court erred in the assessment of 
damages, because the market price of the cattle should have been 
taken at the port of destination, instead of at the port of New York, 
with freight and cost of maintenance. It is sufficient to say that 
this point was not presented in the assignment of errors. Neither 
was it presented to the district court in either of the exceptions to 
the commissioner's report. The question seems to have been 
raised in this court for the first time. The decree of the district 
court is affirmed, witho\it costs in this court in favor of either 
appellant 

WALLACE, Circuit Judge (dissenting). I dissent from the opin- 
ion of the majority of the court. I do not think that the master 
sacrificed the uninjured cattle simply for the sake of the comfort 
and convenience of the ship. I agree with the commissioner when 
he says, "I do not doubt the entire good faith of the master, and 
that he would gladly have saved the other cattle, as* well as the 
thirty-nine that remained on board." The theory of the libel is 
that the master and crew of the vessel became panic-stricken, and 
drove the cattle overboard, and the evidence more nearly supports 
this theory than the one which has been adopted. I think a prudent 
regard for the safety of the ship and crew, in view of the situation 
as it was at the time, justified him in clearing the deck of the mass 
of dead and wounded cattle, and that it is idle to say that there 
was any practicable opportunity, upon that storm-swept deck, to 
separate the dead cattle from the wounded and dangerous live ones. 
After the event, and with the wisdom which comes from retronpect, 
it is not difficult to conjecture, in case of disaster, what might have 
been done that was not done; but I am satisfied from the proofs 
that the master did everything which a prudent and honest navi- 
gator would have done, under the circumstances, from the time he 
hove to his vessel until the hurricane was over, and that the loss 
of the cattle was caused by perils of the sea, and therefore within 
one of the excepted risks of the bill of lading. 
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SUPREME LODGE KNIGHTS OP PYTHIAS OF THE WORLD ▼. 

WILSON. 

(Circuit Court of Appeals, Fifth Circuit. February 12, 1895.) 

No. 258. 

1. Removal of Causes— What Constitutes Record. 

The petition for removal of a cause from a state to a federal court forms 
part of the record in such cause, and when such record, including the 
petition, shows the suit to be one of which the federal court would have 
original jurisdiction, it may be removed. 

8. Mutual Benefit Insurance— Condition Precedent— Good Standing. 

One W. made application for membership In a mutual benefit society, 
agreeing to conform to and obey its laws, rules, and regulations, or sub- 
mit to the penalties therein contained. Certificates were thereupon issued 
to him, entitling his wife, as beneficiary, to $3,000 insurance upon his life. 
One condition of such certificates was that W. should be in good standing 
at the time of his death. Seven months before his death, W. was sus- 
pended from the society for misconduct. He was notified of the pro- 
ceedings against him, but did not appear to defend against the charge, 
and did not take an appeal, as he was permitted to do by the rules of the 
society. After W.'s suspension, no dues were charged against him or paid 
by him. His widow brought an action to recover the amount of the In- 
surance. Held that, as W. had ceased to be a member of the society in 
good standing, and had not availed himself of the remedies provided by 
the rules of the society, nor resorted to direct legal proceedings to obtain 
reinstatement, there could be no recovery. 

In Error to the Circuit Court of the United States for the North- 
ern Division of the Northern District of Alabama. 

This was an action by Mattie Wilson, widow of William B. Wil- 
son, against the Supreme Lodge Knights of Pythias of the World, 
to recover upon a- certificate of insurance upon the life of said 
William B. Wilson. The action was brought in a court of the 
state of Alabama, and was removed by the defendant into the 
United States circuit court, where the plaintiff recovered a judg- 
ment Defendant brings error. Reversed. 

Oscar B. Hundley, for plaintiff in error. 
B. W. Walker, for defendant in error. 

Before PARDEE and McCOBMICK, Circuit Judges, and TOUL- 
MIN, District Judge. 

TOULMIN, District Judge. The defendant in error, who was 
the plaintiff in the court below, sued the plaintiff in error in the 
state court on a certificate of membership in the Endowment Bank 
of the order of Knights of Pythias; said certificate of membership 
having been issued to William B. Wilson, the husband of the de- 
fendant in error, she being named therein as beneficiary. The 
cause was removed upon the petition of the plaintiff in error to the 
United States circuit court Upon the trial a judgment was ren- 
dered for the plaintiff in the court below, and a writ of error sued 
out to this court to reverse that judgment The plaintiff in error 
now moves the court to reverse the judgment, and to remand the 
cause to the circuit court, with instructions to remand the same to 
v. 66F.no. 6— 50 
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the state court from which it was removed, on the ground that the 
complaint of the plaintiff below fails to show that the suit was 
one arising under the constitution and laws of the United States, 
of which the circuit court of the United States has jurisdiction. 
The authority relied on to support this motion is the case of Ten- 
nessee v. Union & Planters' Bank, 152 U. S. 454, 14 Sup. Ct 654. 
There were three cases disposed of by that decision, one of which 
was a case of removal from the state to the federal court The 
only federal question that could have been raised in these cases 
was a matter of defense, which might or might not arise. As we 
understand that decision, so far as applicable to this case, it is 
that a defendant is not entitled to remove from the state court into 
the circuit court of the United States any suit against him in 
respect to which the original jurisdiction of the federal court 
would not be invoked by the plaintiff, even where his defense to 
the cause of action was based entirely upon the constitution and 
laws of the United States; in other words, that the right of a 
defendant in a suit to remove it from the state court to the federal 
court depends upon the inquiry whether the suit was one in respect 
to which the original jurisdiction of the federal court could be in- 
voked by the plaintiff in the suit The court, in effect, holds that 
the federal court should remand to the state court a suit which 
the record at the time of removal failed to show was within the 
jurisdiction of the federal court; that it cannot retain it in order 
to see whether the defendant may not raise some question of a 
federal nature upon which the right of recovery will finally depend. 
The statutes authorize the jurisdiction of the federal court to be 
invoked in a suit where the matter in dispute exceeds the value 
of f 2,000, and- arises under the constitution and' laws of the United 
States, or in which there is a controversy between citizens of differ- 
ent states. The declaration in this case shows the matter in dis- 
pute to exceed the value named, but it does not show the diverse 
citizenship of the parties, or that the plaintiff in error is a cor- 
poration of the United States. It appears, however, from the 
petition for removal that the plaintiff in error is a corporation 
created and organized under the acts of congress, and that it was 
at the time of the commencement of the suit a citizen of the Dis- 
trict of Columbia. The existence of these facts gives the United 
States circuit court original jurisdiction. In Water Co. v. Keyes, 
96 U. S. 199, the court said: 

"For the purposes of a transfer of a cause the petition for removal performs 
the office of pleading. The record in the state court, which includes the peti- 
tion for removal, should be in such a condition, when the removal takes place, 
as to show jurisdiction in the court to which it goes." 

The record of this case in the state court shows this suit to be 
one of original jurisdiction in the United States circuit court, which 
could have been invoked by the plaintiff in the suit We think, 
therefore, that, tested by the rule announced in Tennessee v. Union 
& Planters' Bank, supra, this case is within the jurisdiction of the 
United States circuit court. The motion to reverse and remand 
the cause for the want of jurisdiction is overruled. 
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The facts in this case are that William R. Wilson, who was at the 
time a member in good standing of Franklin Lodge, No. 19, Knights 
of Pythias, of Russellville, Ala., made application in due form to 
become a member of section 304 of the Endowment Rank of Knights 
of Pythias, agreeing in his application "to conform to and obey the 
laws, rules, and regulations of the order governing the rank now 
in force, or that hereafter may be enacted, or submit to the penal- 
ties therein contained." Certificates were thereupon issued to said 
Wilson in the first and second classes, which were afterwards, at 
his request, changed to the fourth class, under the same terms and 
conditions, and Mattie Wilson, the defendant in error, was made 
the beneficiary under said certificate. One of the conditions for 
the payment of the $3,000, as provided in said certificate, is that 
said William R. Wilson shall be in good standing in the rank at 
the time of his death. Wilson died on December 16, 1887. On the 
28th of May, 1887, he was suspended by said Franklin Lodge, No. 
19, for "conduct unbecoming a knight" Of the proceedings of the 
lodge he had due notice by the proper officer whose duty it was to give 
him such notice, said officer testifying that the "forms of procedure 
and laws of the order, as laid down in the code of procedure in force 
at the time of the suspension, were followed to the letter." Wilson 
did not appear and defend against the charge, and was not present 
at the trial. He took no appeal from the decision of the lodge, 
nor did he ask for a new trial, nor was he thereafter reinstated in 
the lodge. Subsequent to May, 1887, no assessment for dues was 
made against him, and he paid no dues. The suspension was duly 
reported to the endowment rank. The laws, rules, and regulations 
of the order bearing upon the questions at issue were introduced 
in evidence. They provide that either party may appeal from the 
decision of the order in a case of suspension; if in a subordinate 
lodge, the appeal to be taken to the grand lodge; and they provide 
that the accused may, within a time specified therein, apply for a 
new trial. They also provide that whenever a member of the en- 
dowment rank is suspended from his lodge his membership in the 
endowment rank ceases from the time of such suspension. 

There are several assignments of error; among others, that the 
court erred in giving the charge that, "if the jury believe the evi- 
dence, they must find for the plaintiff." The exception to this 
charge raises every question which is material in the case. The 
right of the defendant in error (the plaintiff below) to recover must 
rest upon the ground that her husband was at the time of his death 
a member in good standing of the Endowment Rank of the order 
of Knights of Pythias, the defendant below. Before his death, 
he had been suspended from his lodge, and from the time of such 
suspension his membership in the endowment rank ceased. The 
defendant in error claims that the proceedings against her hus- 
band were irregular and illegal, and did not conform to the laws 
and regulations of the order. Under the laws and rules of the 
society, to which he voluntarily subscribed, he had an appeal to 
the grand lodge, to which he could have resorted. He failed to 
take any appeal from the decision of suspension, and must be held 
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to have acquiesced in it "Members of private societies and asso- 
ciations must exhaust the remedies given them by the rules of the 
society before appealing to the courts for relief." Jeane v. Grand 
Lodge (Me.) 30 Atl. 70. The decided weight of authority is that 
a member of a mutual benefit society must resort for the correction 
of an alleged wrong done to him as such member to the tribunals 
of the society, and, when the proceedings are regular, the action of 
the society is conclusive, and cannot be inquired into collaterally. 
State v. Grand Lodge (N. J. Sup.) 22 Atl. <J3. The method of sus- 
pension or expulsion, as provided by the laws and rules of the 
society, must be strictly complied with. But if the suspension is 
irregular and illegal (which we do not find to have been the case 
here) the remedy for such irregular and illegal suspension is a writ 
of mandamus. State v. Grand Lodge, supra; 5 Am. & Eng. Enc. 
Law, 688, 689, and note; Society v. Weatherly, 75 Ala. 248. As 
said by the supreme court of Maine in the case of Jeane v. Grand 
Lodge, supra: 

"It is just and reasonable to hold that when a member of such society has 
a remedy, under the rules of his order, from any supposed erroneous action 
Injurious to himself, he should first exhaust that remedy, before appealing to 
the courts for relief. It is quite apparent that the efficiency of such organiza- 
tions cannot be maintained if a member may, at his pleasure, remove such 
controversies into the civil courts, to the exclusion of the tribunals which have 
been established for their adjudication." 

The court erred in instructing the jury to find for the plaintiff, 
and in refusing to charge them to return a verdict for the defend- 
ant The judgment is therefore reversed, and the cause remanded. 
Reversed and remanded 



HUPFELD V. AUTOMATON PIANO CO. et aL 
(Circuit Court, S. D. New York. April 6, 1805.) 

1. Foreign Corporation— Alien Plaintiff— Appearance— Jurisdiction. 

The complainant, an alien, brought suit against the defendant company, 
a foreign corporation, and joined with it as defendant a resident ancil- 
lary receiver of said company, to restrain the infringement of a patent. 
No notice of appearance was filed by the defendants, but they applied 
to the court, and obtained an extension of time to plead, answer, demur, 
or take such other action as might be advised. On motion to dismiss 
the complaint as against the corporation on the ground of want of 
jurisdiction, held, that the obtaining of such extension of time was the 
equivalent of a general appearance. 

2. Receiver— Jurisdiction. 

The suit against the receiver was being prosecuted without the consent 
of the state court appointing the receiver. Held, that the general rule that 
a court will not entertain jurisdiction of a suit against a receiver ap- 
' pointed by another court until the appointing court has given its consent, 
does not apply when the jurisdiction of the court in which the receiver 
is sued is conferred by federal laws, and when such jurisdiction is ex- 
clusive. 
8. Jurisdiction in Patent Cases. 

In a suit by the owner of a patent to restrain the infringement of the 
same by a receiver, the federal courts will entertain jurisdiction of such 
suit, without leave of the state court first obtained, to enjoin Individuals, 
even though they be officers of a state court, from acts of infringement. 
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This is an action by Lndwig Hupfeld against the Automaton 
Piano Company and Abram B. De Frece, as receiver of said com- 
pany, to restrain the infringement of a patent 

Goepel & Raegener (Thomas M. Rowlette, of counsel), for com- 
plainant. 

S. O. Edmonds, for defendants. 

LACOMBE, Circuit Judge. This is a bill in equity for infringe- 
ment of United States letters patent No. 429,419, with the usual 
averments. Complainant is an alien, the defendant piano company 
is a New Jersey corporation, and the defendant De Frece a citizen 
of the state of New York, and an inhabitant of the Southern dis- 
trict thereof. The present motion is to set aside the service of the 
subpoena ad respondendum, and to dismiss the bill on the ground 
that this court has not jurisdiction of the defendants, or either of 
them. The defendant piano company has obtained extension of 
time to plead, answer, demur, or take such other action as it may 
be advised. This is the equivalent of a general appearance, and 
the motion to dismiss, as to it, is therefore denied. The defend- 
ant De Frece was appointed receiver of the defendant corporation 
by the chancery court of New Jersey, and subsequently was ap- 
pointed ancillary receiver by the supreme court of this state. Mo- 
tion to dismiss as to him is made upon the ground that complain- 
ant has not obtained leave to sue him from either of the courts 
appointing him. Leave was obtained from the New York court, 
but the order giving it has since been vacated. The general rule 
undoubtedly is that a court will not entertain jurisdiction of a suit 
against a receiver appointed by another court until the appointing 
court has given its consent that he be sued. This rule rests on 
principles of comity, and is considered essential for the protection 
of the receiver as an officer of the court appointing him against 
unnecessary and expensive litigation touching controversies where- 
in it may often be within the power of the appointing court to 
give ample relief to any person aggrieved. But the rule has its 
qualifications, and the case at bar does not fall within it This 
suit is one under the federal laws, involving questions as to the 
validity and infringement of United States letters patent, which 
the state courts have no jurisdiction to determine. Store Service 
Co. v. Clark, 100 N. Y. 370, 3 N. E. 335. The federal courts cannot 
assent to the proposition that they have no jurisdiction, without 
leave of the state courts first obtained, to enjoin individuals, even 
though they be officers of state courts, from infringing upon the 
rights of the owner of a patent To do so would be to abdicate 
functions which, under the federal constitution, are confided to 
them, and to them exclusively, by the federal laws. Such a refusal 
would Jeave it within the power of the state courts to exclude the 
holder of rights granted to him by the United States from the only 
tribunals which have jurisdiction to vindicate those rights. The 
reasoning in Barron v. Burnside, 121 U. S. 186, 7 Sup. Ct 931, and 
other similar authorities applies perfectly to such a case as this. 
The motion is denied. 
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PULLMAN'S PALACE-CAR CO. v. WASHBURN. 

(Circuit Court, D. Massachusetts. March 8, 1895.) 

No. 336. 

1. Indorsement op Writ— Massachusetts Statute — Costs after Removal 

to Federal Court. 

A statute of Massachusetts (Pub. St. c. 161, § 24) provides that "orig- 
inal writs, * * * in which the plaintiff is not an Inhabitant of the 
commonwealth, shall, before entry thereof, be indorsed by some sufficient 
person who is such inhabitant," who shall be liable for costs. Bdd, that 
the indorser of a writ, under this statute, is liable for costs incurred in a 
federal court after removal to it of a suit commenced in a state court, as 
well as for the costs in the state court. 

2. Federal Courts— Jurisdiction— Ancillary Proceedings. 

Hdd, further, that a writ of scire facias to enforce, against such indorser 
of a writ, a liability for costs under a judgment of a federal court, is not 
an original but an ancillary proceeding, of which the federal courts have 
jurisdiction without regard to the citizenship of the parties or the amount 
in controversy. 
8. Judgments— Collateral Attack. 

A judgment, rendered in a federal court, in an action removed from a 
state court, cannot be collaterally attacked for want of proper jurisdictional 
allegations in the petition for removal. 

4 Same. 

A judgment cannot be collaterally attacked merely because erroneous 
and voidable on a writ of error as between the parties to it 
5. Same— Privies. 

The indorser of a writ is privy to a judgment against the plaintiff in 
such writ, and cannot, upon scire facias against him, dispute the validity 
of such judgment 

This was a writ of scire facias sued out by the Pullman's Palace- 
Car Company against Frank L. Washburn to enforce against him a 
liability for costs as indorser of the writ in an action brought 
against the Pullman's Palace-Car Company by one Maggie M. Har- 
rison, in which a judgment had been rendered against the plain- 
tiff for $813.94, costs. 

Johnson & Underwood, for plaintiff. 
Freedom Hutchinson, for defendant* 

PUTNAM, Circuit Judge. The pith of the statute by virtue of 
which the indorsement of the writ in the original cause was made 
by the defendant in this suit, as found in Public Statutes of Massa- 
chusetts (chapter 161, § 24), is as follows: 

"Original writs, * * * in which the plaintiff is not an Inhabitant of the 
commonwealth, shall, before entry thereof, be indorsed by some sufficient 
person who is such inhabitant. * * * Every Indorser, in case of avoidance 
or Inability of the plaintiff, shall be liable to pay all costs awarded against 
the plaintiff, if the suit therefor is commenced within one year after the 
original judgment" 

The present suit is by scire facias, issued out of this court 
against the indorser. The original writ was brought in the state 
court, and removed to this court on the petition of the Pullman's 
Palace-Car Company, the present plaintiff, and defendant in the 
original suit. The petition for the removal was filed in the state 
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court July 12, 1889, and failed to set out sufficient jurisdictional facts 
touching thePullman's Palace-Car Company. We arenot furnished 
with the other papers which were on file in the state court when 
or before the removal was effected. 

The grounds of defense are as follows: First, that the indorsees 
liability does not include the costs which accrued in the circuit 
court; second, that, as it appears on the face of the declaration in 
the present cause that the matter in dispute is less than the sum 
or value of $2,000, this court has no jurisdiction; third, that the 
present defendant can take advantage in this suit of the want 
of proper jurisdictional allegations in the petition for removal. 

We think there is no difficulty in regard to the first point of de- 
fense. The defendant in this case voluntarily assumed his re- 
sponsibility, and, by the terms of the statute covering the indorse- 
ment, he voluntarily made himself "liable to pay all costs awarded 
against the plaintiff." The defendant overlooks the fact, when 
urging that there is no law or rule of this court which creates 
against him a liability for the costs claimed in this case, that the lia- 
bility comes from no rule or law of any court, but from the con- 
tract of the parties. There is nothing in the terms of the obliga- 
tion assumed, or in the substance of the subject-matter, which 
leads to any other construction of the obligation than that it re- 
lated to all costs in the suit The fact that the case was transferred 
to the circuit court did not change the identity of the suit. It 
remained the same throughout. The defendant in this case having 
voluntarily assumed an obligation, plain jmd simple in its terms, he 
ought not to be discharged from it, unless there is something in the 
condition of the litigation arising from the removal which makes it 
necessary that he should be. We see nothing of that character. 
It is true that our old rule 40, which was in force when this suit 
was removed, and which has been succeeded by the present rule 6, 
provided for security for costs in this court, But the rule, in the 
first place, makes it optional for the defendant to ask for such se- 
curity; and, further, whether the security shall be ordered depends 
on the exercise of judicial discretion. It is not to be assumed that 
this qualified provision for security deprives a defendant of an 
absolute right, given him by statute, and vested in him before 
a suit is removed. If it applies at all to suits which are re- 
moved by a defendant, which we need not consider, it should 
be regarded as an optional, cumulative remedy, with reference 
to which the court, in the exercise of judicial discretion, will 
give due consideration to the fact that security has already 
been obtained by an indorsement of the writ All doubts arising 
from this rule are removed by the provision of the act of March 
3, 1875, c. 137, § 4 (18 Stat 471), to the effect that "all bonds, un- 
dertakings, or securities given by either party in the suit prior to its 
removal, shall remain valid and effectual notwithstanding such re 
moval." This has clearly not been repealed by subsequent legisla- 
tion, and is of the broadest application. No term can be more 
sweeping in this connection than the word "undertakings," and 
it clearly covers the indorsement in this case. Therefore, if the 
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vule referred to could be assumed to have the effect of dischar- 
ging the liability of the indorser, it would, to that extent, be 
invalid as conflicting with the law. It is true this statute leaves 
it to be ascertained what are the nature and extent of the under- 
taking, so that if the statutory indorsement, by its proper con- 
struction, covers only costs in the state court, it would fall so 
far as costs in the circuit court are concerned. That there is no 
reason for thus limiting its plain and simple terms we have al- 
ready remarked. 

Also, the second proposition in defense, we think, there is no 
difficulty in meeting. Prom the earliest reported cases in Massa- 
chusetts, proceedings against the statutory indorsers of writs 
have been almost universally by scire facias. The appropriate- 
ness of this is apparent when it is considered that every allegation 
involved is a matter of record in the court from which the scire fa- 
cias issues, except that of the genuineness of the signature of the al- 
leged indorser. Of course, we are considering only the class of 
writs of scire facias which issue on matters of judicial record in 
courts of common law. In McGee v. Barber, 14 Pick. 212, 
Chief Justice Shaw, on page 215, referring to scire facias against 
an indorser, said it is clearly analogous to that against bail, and 
described the writ issuing against an indorser as a judicial one. 
Indeed, in all respects this proceeding is in harmony with the defi- 
nition of the writ of scire faci&s found in 8 Bac. Abr, p. 598, as fol- 
lows: 

"Scire facias is deemed a judicial writ, and founded on some matter of 
record, as judgments, recognizances, and letters patent, on which It lies to 
enforce the execution of them or to vacate or set them aside." 

It is true that, unlike some other judicial writs, — as, for ex- 
ample, the ordinary writs of execution, — this writ of scire facias 
is so far in the nature of an original that the defendant may plead 
to it; so that the proceeding is considered as an action, and is em- 
braced in a release of actions. But it is said on the highest au- 
thority that, when it is founded on a recognizance, its purpose is, 
as in cases of judgments, to have execution, and, although it is 
not a continuation of a former suit as in the case of an execu- 
tion, yet, not being the commencement and foundation of an ac- 
tion, it is not an original, but a judicial, writ, and, at most, is 
only in the nature of an original action. It can lie only out of the 
court" where the recognizance is entered of record, or the court to 
which the same has been removed, as in the case before us. These 
expressions, it is to be noticed, are guarded with the words "in 
the nature of an original writ" At common law, the distinction 
between original and judicial writs was of such a substantial 
character that no degree of similarity touching the proceedings 
following their issue was sufficient to confound them. The origi- 
nal writ always issued from the chancery. Blackstone says (3 Bl. 
Oomm. p. 273) it was a "maxim introduced by the Normans that 
there should be no proceedings in common pleas before the king's 
justices without his original writ, because they held it unfit that 
these justices, being only the substitutes of the crown, should take 
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cognizance of anything but what was thusexpressly referred to their 
judgment" It therefore follows that, as this particular writ can- 
not initiate litigation, it only marks a stage in the course of pro- 
ceedings already commenced, in whatever terms that stage may 
be characterized. It follows, further, that proceedings by scire 
facias of the character which we are considering fall into the 
class commonly known in the language of the federal courts as 
ancillary. 

It is true that in Society v. Ford, 114 U. S. 635, 5 Sup. Ot 1104, 
it was held that an action of debt on an ordinary judgment of a 
circuit court does not raise any question under the laws of the 
United States, and would not fall within the jurisdiction of the 
circuit courts without proper diverse citizenship; but an action of 
debt was, at common law, commenced by a writ out of chancery, so 
it does not afford us any guide with reference to scire facias. The 
liberal construction given by the supreme court to the word "an- 
cillary" in this connection is illustrated by Gwin v. Breedlove, 2 
How. 29, where it was' held that an attachment against a marshal 
to compel him to bring money into court is not a new suit, but an 
incident of the prior one; by Dietzsch v. Huidekoper, 103 U. S. 494, 
where it was held that the circuit court might, on a bill brought for 
that purpose, enjoin a suit in the state court on a replevin bond 
given in a replevin suit removed to the circuit court, and that the 
bill was ancillary; by Krippendorf v. Hyde, 110 U. S. 276, 4 Sup. 
Ct 27, and other cases of the same class, where the circuit court 
has taken jurisdiction to determine the title to property attached 
on its writ, or otherwise under its control; by Pacific R. Co. of 
Missouri v. Missouri Pac. Ry. Co., Ill U. S. 505, 4 Sup. Ct. 583, where 
a bill was entertained to set aside a former decree of the circuit 
court, and held to be ancillary; by Dewey v. Coal Co., 123 U. S. 
329, 8 Sup.- Ct 148, where proceedings to set aside a conveyance by 
persons charged with a debt in the same court were held to be 
ancillary; by Johnson v. Christian, 125 U. S. 642, 8 Sup. Ct. 989, 
1135, where the circuit court took jurisdiction of a bill to enjoin 
the enforcement of its own judgment at common law, the supreme 
court holding that no other court could interfere with that judg- 
ment; and by Lamb v. Ewing, 54 Fed. 269, where the circuit court 
of appeals for the Eighth circuit held that a suit on a bond given 
to refund the amount of a judgment, if reversed, was ancillary 
to the original proceeding. In all these cases jurisdiction was 
held, regardless of the citizenship or the amount involved. Reilly 
v. Golding, 10 Wall. 56, seems to be strictly in point. There suit 
was commenced in the state court, where what was styled "a forth- 
coming bond" was given, to obtain redelivery of property attached. 
Afterwards the case was removed to the circuit court of the United 
States, and judgment obtained; and, according to the local prac- 
tice, a rule was entered against the surety on the "forthcoming 
bond" to show cause why he should not be condemned to pay the 
debt. The supreme court sustained the jurisdiction, regardless 
of citizenship, holding that the proceeding was merely incidental 
to the principal suit. That case involved several of the most im- 
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portant points in the case at bar, — among the rest, that this is an 
incidental suit, and that in a proceeding on an obligation given in 
the state court, touching the payment of a judgment or some part 
thereof, the circuit court, after removal, may administer the pecu- 
liar local remedy, especially when the obligation itself is peculiarly 
local. We do not find that in any case whatever, on scire facias or 
by mandamus, of an incidental or ancillary character, the supreme 
court has indicated that the amount in controversy is of any con- 
sequence. Rev. St § 716, vests in the federal courts power to 
issue writs of scire facias. While, of course, under the constitu- 
tion, this cannot be accepted as a universal power, nevertheless 
it is well settled that the various statutory limitations on the juris- 
diction of the federal courts, with reference to amounts in contro- 
versy and citizenship of the parties, relate entirely to litigation as 
to which there is a concurrent remedy in the state tribunals. In 
re Hohorst, 160 U. S. 653, 14 Sup. Ct 221; King v. Asylum, 64 Fed. 
331, 333. This principle applies to the pending case, because, for 
the reasons already given touching the intrinsic nature of scire 
facias against bail, and, by analogy, against this indorser, the state 
court could issue no writ of that class on a record which had been 
removed to the circuit court. 

For these reascms, we fully agree with the plaintiff as to the sec- 
ond proposition. 

The third point seems to be covered by the decisions of the su- 
preme court No doubt there are judgments of the circuit courts 
and district courts which are void when attacked, even though by 
habeas corpus by or on behalf of parties to them. Some of these 
are of the classes described in Noble v. Railroad Co., 147 U. S. 165, 
173, 13 Sup. Ct 271; others are of that of Ex parte Rowland, 104 
U. S. 604; others, of that of In re Burrus, 136 U. S. 586, 10 Sup. 
Ct 850; others, where the judgment was not the act of the court, 
as in Lamaster v. Keeler, 123 U. S. 376, 8 Sup. Ct 197; and still 
others are of the class where the court assumes to proceed clearly 
in violation of rights secured to a citizen by the constitution. 
Whether it may always be easy to distinguish the cases referred to 
from that at bar we need not determine, because that a judgment 
rendered on a suit brought in the circuit court is not void for want 
of proper allegations touching the citizenship of the parties was 
directly settled in McCormick v. Sullivant, 10 Wheat. 192, which 
case has been ever since followed. That this applies to a case 
removed, though the allegations of the removal papers are not suffi- 
cient so far as citizenship alone is concerned, was settled in Des 
Moines Nav. & R. Co. v. Iowa Homestead Co., 123 U. S. 552, 8 Sup. 
Ct. 217. In that case, indeed, the removal papers were not only 
lacking proper allegations, as in the case at bar, but apparently 
described a proceeding of which the circuit court could not take 
jurisdiction by reason of facts expressly stated, showing appar- 
ently that, as between certain parties, there was no diversity of 
citizenship. These principles have been quite fully reviewed in 
Kennedy v. Bank, 8 How. 586, 611, Dowell v. Applegate, 152 U. S. 
327, 337, 11 Sup. Ct. 611, and Evers v. Watson, 156 U. S. 527, 15 Sup. 
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Ct. 430, and need no further expressions from us. It is to be un- 
derstood that we are considering exactly the case which is before 
us, wherein the state court proceeded no further, and submitted 
to the circuit court in its taking jurisdiction and rendering judg- 
ment What complications would have arisen if the state court 
had proceeded to judgment, as it did in Stone v. State of South 
Carolina, 117 U. S. 430, 6 Sup. Ct 799; without any reported action 
of the circuit court, or if the state court had proceeded with the 
suit, as it did in Pennsylvania Co. v. Bender, 148 U. S. 255, 13 Sup. 
Ct 591, without amy action on the part of the circuit court amount- 
ing to a judgment, express or implied, that the case has been prop- 
erly removed, we need not consider. 

We refer, as affording practical support to our conclusions on 
this branch of the defense, to the rule that it is not always neces- 
sary that the jurisdictional facts should appear by the petition for 
removal, and that perhaps they might in this case have been 
gathered from other parts of the, record before the state court at 
the time the proceedings for removal took place. Steamship Co. 
v. Tugman, 106 U. S. 118, 121, 1 Sup. Ct. 58. The fact that we are 
not furnished with everything which was at that time before the 
state court, without any express stipulation as to what otherwise 
might have appeared, illustrates the impropriety of assuming to 
determine the validity of legal proceedings in a superior court of 
judicature, merely because, in what is presented, errors may be sug- 
gested. Voorhees v. Bank, 10 Pet 449, 476, states the difference 
between judgments or decrees reversible only by an appellate court 
and those which are nullities, and urges in vigorous terms the great 
mischiefs which would come if the former were allowed to be 
avoided, except on appeal or by writ of error, taken within the time 
limited therefor by law. We refer to this case, without citing it 
in extenso, merely adding that the mischiefs it points out would 
be extensively realized if the numerous cases in the federal courts 
with reference to which the necessary jurisdictional facts in truth 
existed could be nullified or collaterally attacked for want of tech- 
nical allegations such as are said to be lacking in the case at bar. 

The defendant, nevertheless, contends that, although the orig- 
inal judgment was not void, yet it was on its face erroneous and 
voidable on a writ of error as between the parties to it, and that, 
therefore, it may be collaterally attacked by him. He urges strong- 
ly Vose v. Morton, 4 Cush. 27, where the court, in an opinion by 
Chief Justice Shaw, permitted a judgment of the circuit court 
of the United States to be attacked collaterally by evidence that 
the citizenship of the real parties to the controversy was different 
from that of the nominal parties, so that the circuit court had on 
the facts no jurisdiction. It may well be assumed, in the present 
state of the authorities, that, on a writ of error to the supreme 
court of the United States, the judgment in Vose v. Morton would 
have been reversed; but it is not necessary to examine that prop- 
osition. The basis of that judgment was that, as a matter of fact, 
the circuit court had no jurisdiction, and that, if the allegations had 
conformed to the truth, this would have appeared on the face of 
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the record. The expressions used by Chief Justice Shaw were 
limited to judgments "erroneous and void." Although the word 
"void" was, perhaps, not used in the sense of including only judg- 
ments which are mere nullities, yet there is nothing which shows 
it was intended to hold that a judgment can be attacked collaterally 
merely because it is erroneous. Another case relied on is Downs 
v. Fuller, 2 Mete. (Mass.) 135/ in which a judgment was impeached 
collaterally on plea and proof, for want of notice to the defendant 
in the cause. The proposition of the court (on page 138) is that 
a void judgment may be impeached by plea and proof. The court 
proceeds that it is generally true that an "erroneous judgment" can 
be avoided only by appeal; "but," it continues, "this rule does not 
apply where the party has a right to impeach the judgment, and 
yet no right to reverse it by a writ of error." This still leaves to 
be defined the class of errors for which such a party has the right 
to impeach a judgment. The court illustrates the class by in- 
stancing a judgment obtained by fraud or collusion, and is very 
far from holding that a judgment merely erroneous on its face, and 
which, after all, may have been justly rendered, can thus be im- 
peached. Another case is Pond v. Makepeace, 2 Mete. (Mass.) 114, 
where the judgment was recovered by an administrator appointed 
in another state, the court holding it no bar to a suit by an ad- 
ministrator appointed in Massachusetts. Here the first judgment 
was broadly inter alios. Still another is Leonard v. Bryant, 11 
Mete. (Mass.) 370, where it was held that there was no statutory 
service of the original writ, the defendant being out of the state. 
Another is Clark v. Fowler, 5 Allen, 45, in which also the original 
judgment was obtained without notice to the defendant. And an- 
other is Fall River v. Riley, 140 Mass. 488, 5 N. E. 481, which was 
of the same class as the one last named. 

It must be admitted that, although in these various Massachu- 
setts cases the original judgments were spoken of as void, yet, 
down to the decision last cited, they were not in strictness so re- 
garded, because it had been held by Hendrick v. Whittemore, 105 
Mass. 23, and elsewhere, that the judgment' of a superior court of 
judicature in that state was not absolutely void merely for want 
of proper service or notice, but only voidable. It is true that 
later the supreme judicial court of Massachusetts followed the 
supreme court of the United States, and held such judgments nulli- 
ties; but the later cases do not apply, because it is apparent from 
the entire tenor of the decisions of the former court that they do 
not necessarily intend that a judgment cannot be impeached col- 
laterally unless it is strictly void. Nevertheless, the use by Chief 
Justice Shaw of the words "erroneous and void," and the illustra- 
tion referred to from Downs v. Fuller, ubi supra, and the charac- 
ter of the cases cited, show conclusively that even with this court 
the word "void" has some effect beyond the mere word "erroneous." 
It is not necessary to concede that, if the rule of the supreme judi- 
cial court of Massachusetts were otherwise than as we find it, 
it would bind us in the case at bar. It is sufficient that we find 
it in harmony with the generally accepted view, and with the de- 
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cisions of the supreme court of the United States. ^Except in ex- 
treme cases, as where a judgment was. beyond the scope of the 
powers of the court, or no jurisdiction was obtained over the per- 
son or the res, or there was fraud or collusion, the decisions of the 
supreme court are numerous that it cannot be attacked collaterally 
for mere errors. Prom them we cite Huff v. Hutchinson, 14 How. 
586, 588; Cooper v. Reynolds, 10 Wall. 308, 315; Michaels v. Post, 
21 Wall. 398, 428; Colt v. Colt, 111 U. S. 566, 4 Sup. Ct 553; Mellen 
v. Iron Works, 131 U. S. 352, 367, 9 Sup. Ct. 781; New Orleans v. 
Gaines' Adm'r, 138 U. S. 595, 607, 11 Sup. Ct. 428; Insley v. U. S., 
150 U. S. 512, 615, 14 Sup. Ct 158. 

But the matter will bear some further investigation. In none 
of the cases relied on by the defendant has the relation of the 
parties been that of a person holden to the precise performance 
of the original judgment, or of some part of it. Fall River v. 
Riley, ubi supra, was a suit against the sureties on a constable's 
bond. In the case at bar, the defendant, by his indorsement, stip- 
ulated to perform specifically what the original defendant became 
holden to. It is difficult to see how he can stand any better with 
it than the original defendant; and that the latter cannot avoid 
the judgment is fully settled by the citations we have made. The 
principles and authorities to which we have referred make clear the 
analogy between the liability of an indorser of an original writ 
and of bail. While the practice at common law was well set- 
tled, by which, pending a writ of error from a judgment of the 
common pleas or the king's bench, the bail might plead it as a bar 
until it was disposed of, or obtain a stay by motion, yet no plea on 
the part of bail directly setting up error can be found in the books, 
so far as we have been able to examine them. The common plea 
and the common proceeding on the part of bail, pending a writ tff 
error, are fully stated in Tidd, Prac. pp. 470-475, and in Petersd. 
Bail, p. 368. The fact that the plea of writ of error pending and 
the motion to stay were so well known, while no plea of defense 
of error itself is found in the common-law authorities, affords a 
very persuasive presumption that there existed no right to the 
latter* Indeed, scire facias against bail, or against the indorser 
in this suit, is not strictly a collateral proceeding. It is ancillary 
to the original judgment, and in execution of it. In a mandamus 
to enforce the collection of taxes to pay a judgment of the circuit 
court, in Harshman v. Knox Co., 122 U. S. 306, 317, 7 Sup. Ct. 1171, 
it was said that that writ is a direct proceeding on the judgment, 
and in the nature of an execution for the purpose of collecting it. 
The essence of the suit at bar justifies the same language. By the 
effect of the statute under which the indorsement was made, the 
indorser bound himself to pay a specific award, to be enforced 
against himself by the usual proceedings. These are supplemental 
to the judgment, and in execution of it. He cannot justly com- 
plain if the court declines to reject from his stipulation terms 
which he impliedly made a part of it. In Sherburne v. Shepard, 
142 Mass. 141, 7 N. E. 719, on scire facias against an indorser, the 
court held that he was a party to the record in the original suit, 
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and so far interested in it and privy to it that he had a right to 
be heard on the taxation of costs. We are not required to go to 
this extent, but the case illustrates in a marked manner the differ- 
ence between a stranger attempting to impeach a judgment when 
sought to be enforced by a subsequent original suit, and an in- 
dorser or a surety on a bail bond, who has specifically bound him- 
self to perform the precise liability of the original defendant as 
ascertained by the original suit, and impliedly submitted himself 
to proceedings therefor by scire facias or other ancillary writ 
issuing from the court which rendered the original judgment 

On all points submitted to us, our views are with the plaintiff. 
There will be a judgment for the plaintiff for the amount claimed, 
with interest thereon from the date of the writ 



SMITH ▼. FERST et aL 

(Circuit Court of Appeals, Fifth Circuit January 0, 1895.) 

No. 236. 

Practice on Appeal— Failure to Issue Writ of Error— Jurisdiction. 

Where, after the rendition of judgment In a cause, a writ of error is 
duly allowed to the defeated party, and a bond is afterwards given and 
a citation issued, but the citation is not served, and no writ of error is 
actually issued, the appellate court is without jurisdiction, and the case 
should be dismissed. 

In Error to the Circuit Court of the United States for the North- 
ern District of Florida. 

J. N. Stripling, for plaintiff in error. 
. E. P. Axtell, for defendants in error. 

Before PARDEE and McCOBMICK, Circuit Judges, and BRUCE, 
District Judge. 

PARDEE, Circuit Judge. This was an action at law in the cir- 
cuit court for the Northern district of Florida, in which final judg- 
ment was entered on December 22, 1893, in favor of M. Ferst, 
Sons & Co., plaintiffs, and against E. P. Smith, administrator, etc., 
claimant On January 27, 1894, at the same term the judgment 
was rendered, the presiding judge, in open court, on the motion 
of claimant's attorney, allowed a writ of error from said judg- 
\ ment to this court, and granted a supersedeas, on claimant giving 

bond in the sum of fl,000, conditioned according to law. There- 
after, on the 22d of March, a citation was issued signed by the 
judge, but it does not appear to have been addressed to any par- 
ticular party, or to have been served upon any one. On the same 
day a bond was filed by E. P, Smith, as administrator of the estate 
of E. P. Jones, deceased, in favor of M. Ferst, Sons & Co. in the 
sum of $1,000, conditioned to answer all costs and damages if the 
said E. P. Smith, as administrator, etc., should fail to prosecute 
his writ of error to effect. This bond appears to have been ap- 
proved by the judge. The record, however, does not show that 
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any writ of error was actually issued in the case. On this state 
of facts, the motion made to dismiss the case for want of juris- 
diction must be granted. Mussina v. Cavazos, 6 Wall. 355-358; 
Ex parte Ralston, 119 U. S. 013, 7 Sup. Ot 317. So ordered. 



SECURITY SAVINGS & LOAN ASS'N v. BUCHANAN et aL 

(Circuit Court of Appeals, Sixth Circuit February 6, 1895.) 

No. 226. 

1. Equity— Pleading — Multifariousness. 

A bUl brought by the S. Savings & Loan Association against several de- 
fendants alleged that five of the defendants, constituting the plaintiff's 
local board, at a place distant from its home office, charged with the duty 
of examining and reporting upon applications for loans, had made a 
grossly false and deceptive report upon an application; that two of the 
defendants, also members of such board, had given a note and mortgage 
to secure the loan so procured; that two other defendants, who we're in- 
solvent, had become sureties for the construction by the borrowers of a 
building on the mortgaged land, which had never been begun; and that 
the application for the loan and accompanying paper, the note, mortgage, 
and bond, had all been lost. Thereupon the bill prayed for recovery 
against the borrowers upon the note; foreclosure of the mortgage; estab- 
lishment of the lost instruments; recovery against the sureties on the 
bond; and damages against the other members of the local board for 
their fraudulent representations. Held, that the bill was multifarious. 

& Same— Adequate Remedy at Law. 

Held, further, that, as to the members of the local board other than the 
borrowers, the complainant had a complete and adequate remedy at law. 

8. Same — Establishment op Lost Instruments. 

Equity wiU not entertain a suit to establish a lost instrument merely as a 
piece of written evidence to assist in sustaining an action for a tort 

Appeal from the Circuit Court of the United States for the 
Southern Division of the Eastern District of Tennessee. 

This was a suit by the Security Savings & Loan Association 
against J. S. Buchanan, A. A. Crabbs, Anna Crabbs, A. P. Petty, 
W. H. Hutsell, E. C. Swabey, O. B. Jenkins, and W. H. Thomas 
for the foreclosure of a mortgage and other relief. The circuit 
court dismissed the bill. Complainant appeals. 

As shown by the bill, the complainant in this case is a corporation organized 
under the laws of Minnesota, having its home office there, and is engaged iu 
the business of a building, savings, and loan association. It was doing busi- 
ness in Tennessee; and for the purpose of receiving applications for loans, 
and transmitting such applications to the home office with such necessary 
information as would be required to determine the value of the security of- 
fered for the proposed loans, it had appointed a local board at Dayton, in 
that state. This local board consisted of five members, all of whom were 
shareholders in the corporation, and are defendants in this suit Thomas was 
president; Buchanan, treasurer; Crabbs, secretary; and Petty and Hutsell, 
ordinary members. On December 17, 1892, the defendants Buchanan anil 
Crabbs made an application to the complainant, through the local board, for a 
loan of $4,000, ami proposed to secure it by a mortgage on a lot in Dayton, on 
which, as they stated, they were building a two-story brick building 50 feet 
wide and 100 feet long, with stone foundations. They stated that the lot 
without the building was worth $1,500: that at the last assessment it was 
valued at $1,000; that the value of the building they were then erecting was 



Digitized by 



Google 



800 FEDERAL REPORTER, VOl. 66. 

$8,000; and that it was at the business center of the town. The local board 
forwarded the application and statement to the home office of the company, 
and sent therewith a "confidential appraisal of property," in which the board 
confirmed, as of matters within their personal knowledge, the statements 
above mentioned of the proposed borrowers, and stated that they con- 
sidered "this a. good risk." This appraisal was signed by all the five mem- 
bers of the board who are above named. On the faith of these statements 
made by the defendants Buchanan and Crabbs, and by the local board, 
the complainant granted the application, and agreed to pay the $4,000 in 
three installments,— one of $1,000, in January, 1893; another of $1,000, in 
February; and the other $2,000, in May following. On January 6, 1893. 
Buchanan and Crabbs and Anna Crabbs, the wife of the latter, executed 
and delivered to complainant a note for $4,000, and the proposed mort- 
gage on the Dayton lot to secure the same, in the form of a deed of trust to 
the defendant Thomas for that purpose. There were some minor details 
about the time and mode of application of the payment to be made by the 
borrowers, but they are not material to the decision. On January 28, 1893. 
Buchanan and Crabbs, with the defendants Swabey and Jenkins as their 
sureties, executed and delivered to the complainant a bond in the sum of 
$4,000, conditioned that the building on the mortgaged lot should be com- 
pleted at a cost of $8,000, and that all claims for which liens might be filed 
should be paid. The complainant paid the January and February install- 
ments of $1,000 each to Buchanan and Crabbs as agreed. It turned out that 
all the statements made as above by Buchanan and Crabbs and by the local 
board to the complainant were false. The lot was not worth more than $100; 
had never been assessed for $1,000, nor for any sum whatever separately from 
other land; no building was ever constructed or ever begun on said lot; the 
lot was a mile away from the business center of the town, and surrounded by 
vacaAt town lots; Buchanan and Crabbs were insolvent, and failed in April 
following; and it likewise developed that Swabey and Jenkins, the sureties 
on their bond, were Insolvent, and that nothing could be collected from any 
of the four. No part of the loan was ever repaid, and, according to the 
terms thereof, all is now due. All these things are set out in the bill with 
much amplification. And it is further alleged that the above-mentioued ap- 
plication, appraisal, note, and bond have, without the fault of the complain- 
ant, been lost, and cannot now be found; that it has copies of the applica- 
tion* and appraisal, but not of the note or bond. The prayer of the bill is 
for the recovery from Buchanan and Crabbs of the money loaned, for the 
foreclosure of the deed of trust, for the setting up of the lost instruments by 
the establishment of copies, for a recovery from Swabey and Jenkins on their 
bond of the amount of the loan, and for a decree against Petty, Thomas, and 
Hutsell, "on account of their fraudulent representations and actions/* for the 
amount of said loan. 

The defendant Hutsell appeared, and demurred to the bill, and set down 
the following causes of demurrer: (1) That it appears from the complain- 
ant's own showing, in and by said bill, that it is not entitled to the relief 
prayed by the bill against this defendant (2) That the citizenship of the 
parties to said bill is not properly set forth or stated, it appcariug from the 
allegations of the bill that the plaintiff is, under the laws of the state of 
Tennessee, a citizen of said state, and not of the state in which it was in- 
corporated. (3) That it appears from the plaintiffs own showing that it was 
chartered under the laws of a foreign state, and that it has attempted to do 
business in the state of Tennessee, and has done business therein, yet it no- 
where appears or is alleged that the plaintiff has complied with the acts of 
the general assembly of Tennessee, with respect to foreign corporations trans- 
acting business in said state, being the act of 1891, c. 122. (4) That said bill 
is multifarious, in joining several distinct and separate causes of action In 
one and the same suit. (5) That there is a misjoinder of parties defendant 
in said bill. iC>) That said bill seeks to enforce several separate and distinct 
liabilities agaim t this defendant. (7) That there are no sufficient allegations 
in said bill to charge this defendant, in this court; but, if the plaintiff has 
any remedy, it is by action at law for damage. The court below sustained 
the demurrer, founding Its opinion upon the seventh cause assigned therein. 
The bill was dismissed, and the complainant appeals. 
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T. M. Burkett, W. B. Miller, and P. L. Mansfield, for appellant 
Pritchard & Sizer, for W. H. Hutsell, appellee. 

Before TAFT and LURTON, Circuit Judges, and SEVERENS, 
District Judge. 

Having stated the case as above, SEVERENS, District Judge, 
delivered the opinion of the court 

Although the demurrer was sustained in the circuit court upon 
the one ground stated in the opinion of that court, the question for 
us is whether it should have been sustained for any of the causes 
therein shown. There can be no doubt that, upon the facts stated 
in the bill, the appellee, Hutsell, was guilty of a gross fraud upon 
the complainant, and that an action at law w T ould lie to recover the 
damages occasioned thereby. It was held by the court below that 
that was an adequate remedy, and hence that a suit in equity could 
not be maintained; citing Ambler v. Ohoteau, 107 XL S. 586, 591, 
1 Sup. Ct 556, and Buzard v. Houston, 119 U. S. 347, 354, 7 Sup. Ct 
249. The only ground we can see for thus joining Hutsell, and 
the cause of action against him, in this litigation, is that the security 
of the note and mortgage of Buchanan and Crabbs may first be 
liquidated in order to ascertain the extent of the damages arising 
from HutselPs alleged fraud. But the value of the security could 
be ascertained for the same purpose in a suit at law with equal 
facility. No discovery is here prayed, and answer under oath is 
waived. The case is therefore, as against Hutsell, a mere graft 
of a strictly legal cause of action upon a bill in equity, the primary 
purpose of which is to foreclose a mortgage. We do not think the 
legal controversy can be properly litigated in such a suit. 1 Beach, 
Mod. Eq. Prac. § 117; Fougeres v. Murbarger, 44 Fed. 292; Wil- 
liams v. Jackson, 107 U. S. 478, 2 Sup. Ct. 814. It is quite true that 
fraud is a ground upon which a court of equity is accustomed to 
afford relief, and this in a great variety of circumstances. But, in 
doing so, it respects the rule that its jurisdiction should not be 
exercised where there is an adequate remedy at law. That is the 
present case. No preventive relief is prayed, and nothing cor- 
rective other than a mere judgment for damages upon a trans- 
action which is passed and confirmed. Parkersburg v. Brown, 106 
U. S. 487, 1 Sup. Ct. 442; Buzard v. Houston, 119 U. S. 347, 7 Sup. 
Ct 249. 

In the case of Smith v. Bourbon Co., 127 U. S. 105, 8 Sup. Ct. 1043, 
a judgment creditor, upon the return unsatisfied of his execution 
. against his insolvent debtor, filed his bill against the debtor, a rail- 
road company, and the county of Bourbon, from which, as was al- 
leged, there were certain bonds due, but not yet delivered to the 
defendant railroad company. The object of the bill was to compel 
the railroad company to assign to complainant its claim for the 
bonds, and to compel the county to deliver the bonds to complain- 
ant in satisfaction of his judgment. It was held that the relief 
prayed for against the railroad company might be granted, and 
that it might be compelled to assign its claim to complainant with 
v.66F.no.6— 51 
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the right to sue for the bonds in the name of the company, but that 
the relief prayed for against the county was without the jurisdiction 
of the court, being of a legal nature and enforceable by mandamus, 
and the bill was dismissed as to that defendant. Near to this 
question is that raised by the cause of demurrer assigned, upon the 
ground that the bill is multifarious. The relief prayed is specific 
The objects of the bill are that the mortgage may be foreclosed; 
that the application for loan, the appraisal, the note, and bond, 
which are alleged to have been lost, may be set up and established; 
"that judgment be declared on said bond" against Swabey and 
Jenkins; and that Petty, Thomas, and Hutsell be declared liable 
to complainant for their fraudulent representations. 

Here are several independent causes of action, each of which is 
sufficient in itself to support a separate suit Some of the defend- 
ants are concerned with some of the causes of action, and not with 
others, while others of the defendants are not concerned with those 
which involve the former. Besides this, as to some of the causes 
of action, the defendants therein are entitled to have the issues 
tried by a jury, of which right they would be deprived if the com- 
plainant were permitted to draw them all into a court of equity. 
That is the predicament of the defendant Hutsell. The rule against 
such practice is well established. Campbell v. Mackay, 1 Mylne & 
C. 603; Brown v. Deposit Co., 128 U. S. 403, 9 Sup. Ct. 127; New- 
land v. Rogers, 3 Barb. Ch. 432; Association v. Denton (recently de- 
cided in this court) 65 Fed. 569; 1 Daniell, Ch. Prac. 335. In the case 
of Tyler v. Savage, 143 U. S. 79, 12 Sup. Ct 340, much relied on by 
the complainant, no objection was taken to the bill until the case 
vas brought to the hearing, and much stress is laid upon this cir- 
cumstance in the opinion. The defendant Tyler was an officer in 
the corporation, and had been the efficient agent in perpetrating 
the fraud complained of. The bill prayed for a discovery, and 
Tyler was a necessary party for the obtaining of such relief. Here 
no discovery was sought by the bill, and the objection was taken 
seasonably and in the proper mode. We are of the opinion that 
there is in this bill such misjoinder of causes and parties as to 
render it subject to the objection of multifariousness. 

The complainant claims that its right to come into equity is 
supported by the fact that it has lost certain instruments which it 
deems necessary to have set up and established as the basis of its 
recovery. The "instrument," so called, on which it charges Hutsell, 
and which is alleged to be lost, is not any instrument of title to 
corporeal property, nor a bond or note, nor, indeed, a contract in 
writing inter partes, whereby an obligation was assumed, but a 
mere piece of written evidence upon which, with other proof, the 
complainant seeks to charge the defendant with a tort This is 
not an instrument such as a court of equity undertakes to establish 
on an allegation of its loss. The jurisdiction of equity in this class 
of cases has been extended beyond the cases of instruments under 
seal, bf which profert could not be made at common law, and in- 
cludes those of lost notes and other writings obligatory, in which 
the court may require the complainant to give an indemnity to the 
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defendant against vexation by any other person who may after- 
wards come with the supposed lost instrument, claiming under an 
assignment Some of the authorities manifest an unwillingness to 
go beyond the cases of negotiable instruments. It is not necessary 
for us to decide precisely where the limit should be fixed. It is 
sufficient to say that there is, in this case, no ground which has 
been suggested as the basis of relief in such cases, upon which the 
court could take action. 2 Pom. Eq. Jur. §§ 831, 832; 1 Story, Eq. 
Jur. §§ 81-88. Upon proper application to the court below, it is 
quite likely that the court on sustaining the demurrer might have 
given complainant leave to trim down the bill as respects parties 
and subjects, so that it would have been allowed to proceed for its 
proper purpose. But it has chosen to stand by its bill, and bring 
the case here on appeal. In our opinion, the decree below was right 
in sustaining the demurrer, and in dismissing the bill; but we think 
that should have been done without prejudice, the case having 
been disposed of on demurrer, and not on the merits. Durant v. 
Essex Co., 7 Wall. 107, 113; Cattle Co. v. Frank, 148 U. S. 603, 612, 
13 Sup. Ct 691. For that reason, the case must be remanded to 
the court below, with instructions to modify its decree by adding 
a provision that the dismissal of the bill be without prejudice to 
any other remedy to which the complainant may be entitled. 



CLARK V. CENTRAL RAILROAU & BANKING CO. OF GEORGIA. 
CENTRAL RAILROAD & BANKING CO. OF GEORGIA v. FARMERS' 
LOAN & TRUST CO. OF NEW YORK. FARMERS' LOAN & TRUST 
CO OF NEW YORK v. CENTRAL RAILROAD & BANKING CO. OF 
GEORGIA. 

(Circuit Court of Appeals, Fifth Circuit February 25, 1895.) 

No. 319. 

1. Railroad Receiverships— Payment for Supplies. 

The C. Ry. Co., in June, 1891, was leased to the R. Ry. Co., which went 
into possession, and operated the C. Ry. Co. lines until March,' 1892, when 
a receiver of the C. Ry. Co. was appointed, and took possession of its prop- 
erty. After the lease, and before the receivership, a contract was made for 
a supply of coal to the C. Ry. Co., under which coal was delivered both 
within six months before and after the receivership, some of which was 
used before the receivership, some was on hand when the receiver was ap- 
pointed! and was taken and used by him, and some was delivered to and 
used by him. Held that, without regard to who made the contract, the coal 
having been furnished for and used in the operation of the C. Ry. Co.'s 
lines, for the purpose of carrying on its business, the receivers should be 
directed to pay not only for that which had been delivered to them, but 
for that which had previously been delivered to the road and used, either 
before or after the receivership. 
& Same— Payment prom Corpus of Estate. 

It appeared that before the receivership there had been a diversion of in- 
come for the payment of interest on bonds, and that the receiver expended 
for betterments, out of the income, a sum larger than the claim of the sellers 
of the coal. Held, that payment for the coal should be made out of the 
corpus of the property, if the income was insufficient. 
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Appeal from the Circuit Court of the United States for the East- 
ern Division of the Southern District of Georgia. 

This was a bill by Kowena M. Clark against the Central Railroad 
& Banking Company of Georgia, and dependent bills by the Cen- 
tral Railroad & Banking Company against the Farmers' Loan & 
Trust Company, and by the Farmers' Loan & Trust Company against 
the Central Railroad & Banking Company, all of which were con- 
solidated, and a receivership of the property of the Central Railroad 
& Banking Company, in the first suit, extended to the three. The 
Virginia & Alabama Coal Company and the Sloss Iron & Steel 
Company intervened, seeking payment by the receiver for certain 
coal supplied to the railroad. The circuit court made a decree al- 
lowing the claim in part. The interveners appeal. 

This Is a suit brought by intervention for coal furnished by the interveners, 
the Virginia & Alabama Coal Company and the Sloss Iron & Steel Company, 
for the operation of the Central Railroad & Banking Company of Georgia 
while being operated by the Richmond & Danville Railroad Company. All 
the coal charged for as furnished before the appointment of receivers for the 
Central Railroad Company was furnished within less than six months prior 
to such appointment The Central Railroad was leased to the Georgia Pa- 
cific Railroad Company; the Georgia Pacific was leased to the Richmond & 
DanvUle Railroad Company; and the latter company, under color of this 
lease, was operating the Central Railroad lines. On June l t 1891, the Central 
was leased to the Georgia Pacific Railroad Company; and on the same day 
the Richmond & Danville (to which the Georgia Pacific was already leased) 
went into the possession of the Central, and operated the same till March 4, 
1892, at which date the receivers of the Central were appointed. The lease 
transferred not only the main lines of the Central, but various lines which it 
controlled by lease and by stock ownership. It further provided that the 
lessees should take possession of the leased property as a running road, 
taking such cash and credits as were then due, and, on the other hand, obli- 
gating the lessees to pay the current debts of the lessor company for supplies, 
etc. The lease also provided that the lessee should pay the interest on the 
bonds and debentures of the Central and of the lines upon which the Central 
had guarantied interest on bonds, and also dividends on the stock of the 
Central. It appears from the agreed statement of facts that the semiannual 
interest on the $5,000,000 of mortgage bonds of the Central was paid in Jan- 
uary, 1892 (the order appointing the receiver being dated March 4, 1892). It 
is also an agreed fact that during the receivership the Central expended for 
betterments on its railroad lines, from the income of the roads during the 
receivership, a sum much larger than the entire claim of the interveners. To 
set aside the lease, Mrs.. Rowena M. Clark, a stockholder, brought her bill 
against the Central Railroad, under which a receiver was appointed March 4, 
1892. The Richmond & Danville and Georgia Pacific Companies disclaimed 
any rights under the lease, and no issue was raised in relation thereto such 
as to require decision as to the validity or invalidity of the lease, and such 
question has not been determined. Shortly afterwards the Central Railroad 
filed a dependent bill, under which the same receivership was continued, ami 
under which it was also extended to the Port Royal & Augusta Railroad and 
the Port Royal & Western Carolina Railroad. The Farmers' Loan & Trust 
Company, the trustee for the mortgage bondholders of the Central Railroad, 
afterwards filed its dependent bill in said cases, under which the same re- 
ceivership 'was continued. All these cases were afterwards consolidated. 
On July 13, 1891, a contract was made with the Virginia Company for the 
purchase of a year's supply of coal to operate the Central lines. The con- j 

tract stipulated for 90 cents per ton of 2,000 pounds, to be delivered on cars 
at the mines, and to be shipped at times and in quantities to suit In pur- 
suance of this contract the Virginia Company between September 16. 1891, ■ 
and March 4, 1892, shipped to the division superintendents (Curran at Macon, t 
DiU at Savannah, and Epperson at Augusta) coal to the amount (per contract I 
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price of 90 cents per ton) of $26,607.44. The Sloss Company, under the same 
contract by the consent of both parties, supplied coal to the amount of $14,- 
359.38, but at an agreed price of 95 cents a ton. All bills were made out in 
the name of the Central Company. The price at which the Central Railroad 
got the coal was 7 or 8 cents per ton less than the market price at that time. 
It appears that, while much of the coal was used in the operation of the 
Central Railroad prior to the receivership, a large part of the coal delivered 
was in its bins at the time of the appointment of the receivers on March 4, 
1892, and went into their possession and was used by them, and that some 
of the coal was received after that time, and likewise went Into the posses- 
sion of the receivers. An agreement of counsel is found in the record as 
follows: "It is agreed that the coal described in the exhibit to the inter- 
vention by amounts and dates of shipment was delivered by the intervener 
to the railroad liDes of the Central Railroad and Banking Company of Geor- 
gia, which was being operated by the Richmond and Danville Railroad Com- 
pany till the 4th of March last, at the dates and in the amounts shown by 
said exhibits." It, however, appears that some of the coal delivered to the 
Central Railroad was used by several other railroads known as the Port 
Royal & Augusta, the Port Royal & Eastern Carolina, and the Charlotte, 
Columbia & Augusta Railroads. The master's report finds that coal of the 
Virginia Company, worth $13,735.89, was used prior to the receivership; that 
coal worth $6,700.50 was in the bins at the time of the appointment of the 
receiver, and that coal worth $6,171.30 was received by the receiver after his 
appointment, and that, of the coal of the Sloss Company, coal worth $10,320.17 
was used prior to the appointment of the receiver; that coal worth $3,818 
was in the bins March 4, 1892, and that coal worth $776 arrived after the 
appointment of the receivers. The circuit court held the Central Railroad 
and the receivers liable only to the extent of the coal which was delivered 
after March 4, 1892 (holding them liable at the contract price), and rendered 
a decree accordingly. From that decree the interveners appeal. 

Walter B. Hill, for appellants, 
Marion Erwin, for appellees. 

Before PARDEE and McCORMICK, Circuit Judges, and TOUL- 
MTN, District Judge. 

TOULMrN", District Judge, after stating the case as above, de- 
livered the opinion of the court. 

From what appears in the record we are satisfied that the debts 
claimed by the interveners for coal delivered prior to the appoint- 
ment of the receivers were current debts for operating expenses of 
the Central Railroad lines, made in the ordinary course of business, 
to be paid out of the current earnings. The coal was purchased in 
the name of the Central Railroad. It was delivered on its lines, and 
was furnished for their operation, and, with the exception of a small 
amount, was used by them. There was evidence that the contract 
for the purchase of the coal was made by the Central Railroad, and 
the master so found. The circuit court, however, differed with and 
overruled the master in such finding.' 

In our view of the case, it makes no difference whether the con- 
tract for the purchase of the coal was made by the Central Rail- 
road or by the Richmond & Danville Railroad. The coal was deliv- 
ered on the lines of the Central Railroad, and was furnished for 
and used in their operation. The Richmond & Danville Railroad 
Company had the possession of the Central Railroad lines, was op- 
erating them, collecting their revenues, and was under the obligation 
to pay out of their earnings the current expenses and the interest on 
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their bonds. But whether that possession was lawful or otherwise, 
or whatever the relations between the two railroads may have been, 
we think that the Central Railroad was liable for the necessary sup- 
plies furnished and used for the purpose of keeping its road in suc- 
cessful operation, and carrying on its business as a common carrier. 
Such debts are preferential, and the persons to whom they are due 
are entitled to have the income of the receivership used in payment 
of them as the railroad company would have been bound in equity 
and good conscience to use it if no change in the possession of the 
property had been made. Farmers' Loan & Trust Co. v. Kansas 
City, W. & N. W. R Co., 53 Fed. 182; Burnham v. Bowen, 111 U. S. 
776, 4 Sup. Ct. 675; Fosdick v. Schall, 99 U. S. 235. In this case the 
equities are especially favorable to the interveners, for it appears 
that there was a diversion of the income for the payment of in- 
terest on bonds of the Central Railroad in January, 1892, some two 
months before the receivers were appointed; and it also appears 
that the receiver expended from the income for improvements on 
the railroad property a sum much larger than the claims of the 
interveners. Our opinion is that the receivers are liable not only 
for the coal which they received after their appointment from un- 
loaded cars, but that they are equally liable for the coal which 
was in the bins at the date of their appointment, and which they 
took possession of and used in the operation of the Central Rail- 
road lines, and that, as representatives of the Central Railroad & 
Banking Company of Georgia, they are also liable for the coal de- 
livered to and used by the Central Railroad lines prior to their ap- 
pointment, and which was then unpaid for. For that portion of the 
coal used at Augusta by the three railroads there, as shown by 
the evidence, the Central Railroad and the receivers are liable, ex- 
cept as to that used by the Charlotte, Columbia & Augusta Rail- 
road. It appears that the other roads mentioned were under the 
control of the Central Railroad, and were a part of its system. The 
Charlotte, Columbia & Augusta Railroad was not. It does not ap- 
pear that the court in appointing the receivers made any provision 
for the payment of the interveners' claims, but, as there is evidence 
in the record showing that current earnings, before the receivers 
were appointed, were diverted to paying interest on the bonded debt, 
and that after their appointment they made large permanent im- 
provements on the railroad property, the interveners should be al- 
lowed payment of their claims from the corpus of the property, should 
the earnings in the hands of the receivers be insufficient to pay them. 
The interveners are only allowed the price stipulated for, and which 
they expected to receive when the coal was delivered, and which is 
in fact the price claimed in their petition of intervention. In our 
opinion, the view which the circuit court took of this case was an 
erroneous one, and the decree must be reversed, and the case is re- 
manded to the circuit court with instructions to enter a decree in 
favor of the interveners for the amounts respectively due them for 
coal delivered to the lines under the control, and forming a part of 
the system, of the Central Railroad & Banking Company of Georgia, 
as shown by the evidence in this case, including the coal furnished 
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before the appointment of the receivers, and that found in the bins 
at the time of such appointment, and of which the receivers took 
possession, as well as the coal delivered to the receivers after their 
appointment, the amount due being determined by the contract 
price, and an order that they recover from the Central Railroad & 
Banking Company of Georgia and the receivers of the same such 
sums thus found to be due. No' decree will be entered in favor of 
the interveners for the payment of that portion of the coal which 
was used by the Charlotte, Columbia & Augusta Railroad Company. 
Reversed and remanded. 



WOOD v. PAINE et aL 

(Circuit Court, D. Rhode Island. March 29, 1895.) 

No. 2,501. 

L Wii#ls— Action to Constkue— Jurisdiction op Federal Courts. 

A will having been established by competent authority, the federal 
courts have jurisdiction to determine Its interpretation, in an action be- 
tween citizens of different states. 

2. Charitable Devise— Designation of Beneficiaries— Want of Truster. 
A devise to the town council of Coventry, R. I., in trust for the support 
of the poor of said town, is not void for uncertainty as to the beneficiaries, 
or incapacity of the trustee to take,— town councils in Rhode Island being 
unincorporated bodies,— as a court of chancery will not permit a charitable 
trust to fail for want of a trustee, or because its particular purposes are 
uncertain. 

Bill in equity by Horace B. Wood against George T. Paine and 
others for the construction of a will, and for further relief. De- 
fendants demurred to the bill. 

Dexter B. Potter, for complainant 

Thomas C. Greene, for respondent Paine. 

Ezra K. Parker, for respondents Capwell and others. 

CARPENTER, District Judge. This is a bill in equity filed by 
Horace B. Wood, a citizen of the state of Michigan, against George 
T. Paine, Searles Capwell, Albert D. Burnham, Josiah Andrews, 
Daniel H. Freeman, and George A. Field, citizens of the state of 
Bhode Island, and alleges as follows: 

"That one Horatio N. Waterman, at the time of his decease, resided in Bast 
Greenwich, county of Kent, said state of Rhode Island, and was a citizen of 
said state. That he died on or about the 16th day of June, A. D. 1891, leav- 
ing an instrument in writing which purported to be his last will and testament, 
and which was admitted to probate in the probate court in said town of East 
Greenwich; and, an appeal therefrom having been taken to the supreme court 
of said state, said will was sustained by a verdict of a jury, and a final decree 
was entered In said court again admitting said will to probate, but no con- 
struction was put upon any of the several clauses of said will, nor was your 
orator a party to said proceedings. That a new trial was afterwards peti- 
tioned for, but the petition was dismissed, and all legal proceedings in said 
matter are now ended in the state courts. That in and by said will, a copy of 
which is hereto annexed as Exhibit A, and made a part hereof, said Horatio 
N. Waterman gave in specific legacies the sum of sixteen thousand dollars to 
divers persons. His farm, in the town of Coventry, with buildings, improve- 
ments, growing crops, and farming utensils, he gave to two nieces, together 
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with all of his furniture, crockery, wearing apparel, beds, bedding, watches, 
and jewelry; and to another legatee he gave all of his tools, utensils, and tool 
chests. That he then directed his executor, after paying all debts, expenses, 
bequests, and devises, including his own compensation, to invest all the rest 
and residue of his estate in first mortgages on real estate, in United States, 
state, or city bonds, in bank stocks, or in other good and safe income-producing 
securities, and then, under the direction of the supreme court of Rhode Island, 
to convey said invested fund to the town council of the town of Coventry, to 
be held by them and their successors forever, In trust, the income thereof to 
be annually expended, under their direction, in the support of t*e poor of his 
native town of Coventry; but this last provision has not yet been executed. 
That .said town council is not an incorporated body, but the members thereof 
are annually elected under the statutory provisions of said state, the present 
members being as follows, viz.: Searles Capwell, Albert D. Burnham, Josiah 
Andrews, Daniel H. Freeman, and George A. Field. And your orator is in- 
formed and believes, and therefore avers, that the amount of the estate of said 
Waterman now In the hands of said defendant as executor, and that would 
go to said town council under the sixth clause of said will (including the testa- 
tor's homestead estate in said East Greenwich), is about the sum of seventy- 
five thousand dollars, and of that sum, as heir at law of said Horatio N. Water- 
man, your orator would be entitled to more than six thousand dollars. That 
said clause of said will is inoperative and void, and that all of the heirs at law 
of said Waterman are as such heirs entitled to all of the estate left by him. 
and not specifically devised in other clauses of said will than the fifth and 
sixth clauses thereof." 

The bill prays that the said sixth clause may be declared to 
be null and void, and that the respondent Paine, who is executor 
of the will, may be decreed to pay to the complainant his por- 
tion of that part of the estate of the said Horatio N. Waterman 
which would otherwise go to the town council of Coventry un- 
der the sixth clause. 
The sixth clause of the will is in the following words: 
"Sixth. I direct that my executor shall, after paying all debts, expenses, be- 
quests, and devises, including his own compensation, invest all the rest and 
residue of my estate in first mortgages on real estate, in United States, state, 
' or city bonds, in bank stocks, or in other good and safe Income-producing se- 
curities, and shall then, under direction of the supreme court of Rhode Island, 
convey said invested fund to the town council of the town of Coventry, R. I., 
to be held by them and their successors forever, in trust, the income thereof to 
be annually expended, under their direction, in the support of the poor of my 
native town of Coventry." 

General demurrers to the bill have been filed by the respond- 
ent Paine and by the respondents Capwell and others. The con- 
tention of the complainant is that the sixth clause of the will 
is void — First, because town councils in Rhode Island are not 
corporations, and therefore there is no trustee who can take; 
and, secondly, that the devise for the support of the poor of 
Coventry is .void, because there is no defined beneficiary. • 

The will having been established by authority competent for 
that purpose, there seems to be no doubt of the jurisdiction of this 
court to determine questions as to the interpretation thereof in 
this case, in which the complainant is a citizen of Michigan, and 
all the respondents are citizens of Rhode Island. Compare In 
re Cilley, 58 Fed. 977. Since the testator had his domicile in 
Rhode Island, and the land devised is situate in that state, it ] 

follows that the validity of the devise which is here brought in 5 

question is to be determined by the law of the state of Rhode ■ 
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Island. Jones v. Habersham, 107 TL a 174, 2 Sup. Ot 336. The 
origin and judicial history, as well as the true foundation, nature, 
and extent, of the doctrine of charitable uses in the law of Rhode 
Island, and of the jurisdiction of the supreme court of that state 
in relation thereto, may be found stated in Pell v. Mercer, 14 
R I. 412, which was decided in 1884. The decisions of the su- 
preme court of Rhode Island made since that time, relating to the 
questions here at issue, are Rhode Island Hospital Trust Co. v. 
Olney, 14 R. I. 449; Almy v. Jones, 17 R. I. 265, 21 Atl. 616; Kelly 
v. Nichols, 17 R. I. 306, 21 Atl. 906; Talraer v. Bank, 17 R I. 
627, 24 Atl. 109; Petition of Van Home, Index NN, 14, 28 
Atl. 343. All these cases are in entire accord, and they, there- 
fore, state the law of Rhode Island on this question. In order 
fully to define the broad basis on which the doctrine; of charita- 
ble uses and the jurisdiction of the courts of that state now stand, 
it would be necessary to quote all the observations on these points 
which appear in the very learned and very clear opinion in Pell 
v. Mercer. I think it amply sufficient for the present purpose 
to observe that indefiniteness in the purposes and objects of a 
charitable bequest are by no means a ground from which the inva- 
lidity of the bequest may be argued, and that any defect in the per- 
sons to take the trust estate or to execute the trusts will be supplied 
by the plenary jurisdiction of the court "Though indefinite," 
says Mr. Chief Justice Durfee, "it is upheld. If it is designed 
to be perpetual, it is perpetuated. It is a matter of public pol- 
icy to conserve it from failure. * * * A court of chancery 
* * # does not permit the trust to fail because its particular 
purposes are uncertain, but furthers the general intent of the 
donor, by defining them." From these, and from many other ob- 
servations in the cases above cited, it seems clear that charitable 
bequests are looked on with the highest favor under the law of 
Rhode Island. If there were doubt whether the particular be- 
quest here in question could be sustained under that law, then 
in that case it seems to me that I ought not to retain this bill. 
The law of the state is to be here ascertained as a fact, and the 
decisions of the state court should receive, their full effect and 
meaning, and not be reduced in effect by distinction and inter- 
pretation. But, on the other hand, it seems to me clear that the 
bequest here in dispute comes within the law of the state. The 
demurrer must therefore be sustained. 



CHATTANOOGA, R. & C. R. OO. et al. v. EVANS. 

(Circuit Court of Appeals, Sixth Circuit April 2, 1895.) 

No. 203. 

Ratlroad Companies— Power to Sell Road — State Statutes Concern- 
ing Fore ton Corporations. 

A state statute, declaring It unlawful for any foreign corporation to own 
or acquire property in the state, or do any business there, without first 
filing a copy of its charter In the office of the secretary of state, and 
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an abstract thereof in each county in which it desires to do business (Act 
Tenn. March 26, 1891), does not take it out of the power of a railroad com- 
pany previously owning property, and authorized to do business in the 
state, to make a valid sale of all such property, without first complying 
with the provisions of the statute. 

8. Same— Right of Foreign Railroad Company to do Business in a State. 
The Tennessee statute of March 23, 1887, by its first section, authorized 
foreign railroad companies to extend their roads into the state a distance 
not exceeding five miles, for the purpose of reaching a terminal point or 
depot. The second section authorized such corporations to acquire a right 
of way to such terminal point by purchase, gift, or condemnation. Section 
3 gave them power to purchase real estate necessary for the erection of 
depots, shops, yards, etc., and concluded with the proviso that "they shall 
first apply for and receive a charter in this state." Held, that the proviso 
should be construed as applying only to the section in which it was found, 
and that a railroad company was authorized under the previous sections 
to acquire a right of way, and construct its road thereon, without first se- 
curing a charter from the state. 

8. Same. 

A statute declaring it unlawful for any foreign corporation to acquire 
property in the state, without first complying with certain prescribed con- 
ditions, and declaring a penalty against any one violating this provision 
(Act Tenn. March 26, 1891), does not invalidate a purchase made without 
compliance therewith, but merely subjects the offender to the punishment 
prescribed. 

4. Corporations — Insolvency—Power to Sell Assets— Rights of Creditors. 

The property of a corporation is not a trust fund for its creditors in any 
such sense that its mere insolvency, while still a going concern, will pre- 
vent it from making a bona fide sale of all its property, which will be valid 
as against mere contract creditors. 

5. Railroad Companies— Lien for Labor and Materials. 

The Tennessee statute of 1877, providing, among other things, that no 
railroad company shall have power to create any lien on its property which 
shall be valid as against judgments and decrees "for timber furnished and 
work and labor done on, or for damage to persons and property in the 
operation of, its railroad in this state," does not include material furnished 
and work done in the creditor's machine shops upon locomotives; or mil- 
road supplies, such as tools, spikes, hardware, etc.; or damages resulting 
from detention of freight shipped over the line, unless such damage was 
occasioned by an actual injury to the property, and unless the same oc- 
curred within the state. 

6. Same. 

The above statute does not apply to a bona fide sale of the railroad prop- 
erty, as distinguished from an attempt to create a lien thereon. 

7. Same — Sale in Fr.vud of Creditors. 

A sale of the entire property of an Insolvent railroad company, under an 
arrangement whereby the entire purchase price is distributed among the 
stockholders, Is fraudulent and void, as against unsecured creditors, when 
such creditors are known to exist by both parties to the sale. 

8. Same— Knowledge of Grantee. 

A corporation which purchases all the property of a railroad company, 
knowing that such company is insolvent, under an arrangement by which 
a large part of the purchase price will be placed beyond the reach of cred- 
itors, if there are any, is under a duty to inquire as to the existence of un- 
secured creditors, and is chargeable with all knowledge which such an in- 
quiry would disclose. 

9. Same— Rights of Unsecured Creditors. 

An insolvent railroad company sold its entire property to another rail- 
road company for bonds of the latter company, which were guarantied by 
a banking corporation. The contract of sale provided that the larger part 
of these bonds should be distributed to holders of stock and Income bonds 
of the selling company, and that, in consideration for the guaranty, the 
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said stock and income bonds were to be delivered to the banking corpora- 
tion, and held as its property. Held that, as against unsecured creditors of 
the selling company, the income bonds must be considered as paid and can- 
celed. 
10. Replevin op Attached Property— Replevin Bond — Liai ility of Surk- 

Under the Tennessee statute (Mill. & V. Code, § 4250), the defendant, in 
an attachment suit, is authorized to replevy the property upon giving bond, 
either in double the amount of plaintiff's demand, conditioned to pay the 
same, or in double the value of the property attached, conditioned to pay 
such value, in the event of being cast in the suit Held, that where a bond 
was given which did not clearly show whether it was given for double the 
amount of the demand or double the value of the property, but which was 
conditioned "to be satisfied by delivery of the property or its value/' the 
condition as thus expressed must control, and a personal decree for the 
amount of the recovery could not be entered against the sureties. 

Appeal from the Circuit Court of the United States for the East- 
ern District of Tennessee. * 

This was a bill by H. Clay Evans against the Chattanooga, 
Eome & Columbus Railroad Company and others, to subject cer- 
tain railroad property to the payment of a judgment The cir- 
cuit court found in favor of the complainant's claim, and, the 
property having been attached and then replevied by defendants, 
a decree was pronounced against all the parties to the replevin 
bond, from which decree they have appealed. 

The Chattanooga, Rome & Columbus Railroad Company is a corporation 
of the state of Georgia. Its road was constructed in 1887, and included about 
157 miles of railroad, extending from Carrolton, in the state of Georgia, to 
Chattanooga, in the state of Tennessee. Only about five miles of its entire 
line is within the state of Tennessee, the remainder being within the state of 
Georgia. The Savannah & Western Railroad Company is another Georgia 
corporation, owning and operating a line of railroad in that state. In May, 
1891, the first-named railroad sold and conveyed its entire line of railroad, 
and all of its equipments and assets of every kind, to tfce latter company. 
This sale by the one company to the other was fully authorized by the charter 
of each of the contracting companies. The complainant Evans is a judgment 
creditor of the selling company, with an execution returned nulla bona. His 
original bill was filed in the Tennessee chancery court, for the purpose of 
subjecting so much of the property of the Chattanooga, Rome & Columbus 
Railroad Company as was situated within the state of Tennessee. The entire 
property of the selling company was at the time of sale subject to two 
mortgages, the Central Trust Company of New York being the trustee in 
each. The first mortgage was to secure 2,240 5 per cent, gold bonds, of the 
denomination of $1,000 each; and the second included the same property, as 
well as the income of the mortgagor company. This latter mortgage was to 
secure "income bonds," aggregating $1,400,000. Both these mortgages had 
been duly executed before Evans became a creditor. The object of his bill 
was to subject the Tennessee property to the satisfaction of his debt, not- 
withstanding these mortgages and the conveyance of the equity of redemption 
to the Savannah & Western Railroad Company. His contention, briefly 
stated, was as follows: (1) That his judgment was for work and labor done 
on the property of the Chattanooga, Rome & Columbus Railroad, and that 
under the statute law of the state no mortgage made by a railroad in that 
state was valid as against an execution upon such a judgment. (2) That 
both the selling and buying railroad companies were nonresidents of the 
state of Tennessee; that neither was incorporated under the law of Tennes- 
see, and neither was authorized to buy, sell, own, or operate a railroad in 
that state, neither having registered its charter as required by the law of that 
state; that the deed made by the debtor company was absolutely void for 
noncompliance with the requisite conditions authorizing nonresident corpora- 
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tions to do business In that state. (3) That the sale to the Savannah & West- 
ern Railroad Company was made with the purpose and intent of hindering, 
delaying, and defrauding the general creditors of the selling company, and 
that this purpose was known and participated In by the buying corporation. 
(4) That the selling company was wholly insolvent at the time of the sale, 
and that its property was therefore a trust fund for the equal benefit 
of all its creditors, and that a sale which deprived it of all its assets, and 
made no provision for its general creditors, was fraudulent in law and fact. 
Evans' bill was filed for the benefit of himself and all other creditors who 
might choose to intervene and become parties. An attachment was prayed 
and granted, which was levied, not only on the railroad situated within the 
state, but upon locomotive engines, cars, machinery, tools, office furniture, 
etc., found within the jurisdiction. The property thus attached was replevied, 
under a provision found in the Tennessee Code, by the purchasing company 
and its lessee, the Richmond & Danville Railroad Company, and by the Cen- 
tral Trust Company, trustee, under the two mortgages heretofore mentioned. 
Subsequently the suit was removed from the state court into the United 
States circuit court for the Eastern district of Tennessee by two of the de- 
fendant corporations. Upon a final hearing the circuit court held that the 
attached property was subject to the claim of Evans, as well as to the claims 
of two other creditors who had become parties by intervention, and a decree 
was pronounced against all the parties to the replevin bonds for the full 
amount of the claims adjudged. From this decree all the defendants have 
appealed and assigned errors. 

J. H. Barr and Alex. C. King, for appellants. 
R. P. Woodward, Clark & Brown, and Charles R. Evans, for 
appellees. 

Before TAFT and LURTON, Circuit Judges, and SEVERENS, 
District Judge. 

LURTON, Circuit Judge, after stating the foregoing facts, de- 
livered the opinion of the court 

The decree of the circuit court seems to have been rested upon 
two propositions: First That the sale and transfer of the Chat- 
tanooga, Rome.& Columbus Railroad Company was fraudulent and 
void as to the creditors of that company, and the property con- 
veyed subject to attachment Second. That the obligation of the 
several replevy bonds executed to secure the discharge of the 
attached property from the custody of the court was such that 
the obligors therein were absolutely liable for the amount of 
the claim of each attaching creditor, and that this liability could 
not be discharged by the return of the replevied property. Those 
bonds were conditioned to pay off the claims of the several attach- 
ing creditors, or return the replevied property to the custody of 
the court, in cas6 it should be determined that the property for 
which these bonds were a substitute should be held subject to 
attachment Entertaining the opinion that the liability of the 
obligors in those bonds may be discharged by the performance of 
either alternative, it has become necessary to determine the rights 
of the appellees in case the property shall be returned. This in- 
volves a series of difficult and important questions, which will be 
considered in the following order: (1) Was the deed of May 1, 1891, 
conveying all the assets of the Chattanooga, Rome & Columbus 
Railroad Company, so obnoxious to the statute law of Tennessee 
concerning foreign corporations as to be absolutely void, for any 
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and all purposes? (2) Have the complaiimnts, by reason of the 
character of their several claims, any such equity or lien as entitles 
them to a preference over the two mortgages mentioned, or to fol- 
low the corporate property into the hands of a bona fide purchaser 
for value? (3) Was the deed of M^y 1, 1891, voidable for fraud by 
the creditors of the grantor corporation? 

First What is the effect of the Tennessee statute of March 26, 
1891, upon the conveyance of May 1, 1891, to the Savannah & West- 
ern Railroad Company? The insistence of appellees is that the deed 
then made by the Chattanooga, Rome & Columbus Railroad Com- 
pany is absolutely void as to so much of said road as was within the 
state of Tennessee, and that the title to the Tennessee portion re- 
mained in the grantor company. The second and third sections of 
that act are as follows: 

"Sec. 2. Be it further enacted, that each and every corporation created or 
organized under or by virtue of any government other than the state, for any 
purpose whatever, desiring to own property or carry on business in this state 
of any kind or character, shall first file in the office of the secretary of state 
a copy of its charter, and cause an abstract of same to be recorded in the 
office of the register in each county in which the corporation desires to carry 
on its business or to acquire or own property, as now required by section 2, 
of chapter 31, of Acts of 1877. 

"Seel 3. Be it further enacted, that it .shall be unlawful for any foreign 
corporation to do or attempt to do any business or to own or acquire any 
property in this state without having first complied with the provisions of this 
act; and a violation of this statute shall subject the offender to a fine of not 
less than $100 or more than $500, at the discretion of the Jury trying the case." 

That the grantor company was lawfully doing business in xhe 
state, and had power to convey to one capable of acceptance, is not 
seriously resisted. It had acquired by gift or grant a right of way, 
and had constructed and operated its road for several years before 
the passage of the act of 1891. When that act was passed it cer- 
tainly had the option to abandon business in the state, or, by com- 
plying with its requirement, obtain the necessary authority to con- 
tinue doing business. If not permitted to "own or acquire any 
property," it was clearly not the intent to prohibit a sale of that 
which it lawfully had, especially if made for the purpose of discon- 
tinuing business. Such a construction would operate to deprive 
the corporation of its property without due process of law, and 
would be a practical confiscation. That it was lawfully in the 
state was clearly recognized by the act of March 14, 1890, which 
recognizes it as a Georgia corporation owning and operating a rail- 
road from Chattanooga to the Georgia state line, and empowered 
the city of Chattanooga to ratify a subscription to its corporate 
stock theretofore irregularly made, on condition that the amount 
thereof should be expended within the city* in acquiring depot facil- 
ities, shops, etc. Independently of this, we think that the state 
had licensed the construction of this road by the act of March 23, 
1887. That act reads thus: 

"Section 1. Be it enacted by the general assembly of the state of Tennessee, 
that any railroad corporation created by the laws of any other state, shall 
be authorized and empowered to extend its railroad into this state a distance 
of not exceeding five miles from the point of its entrance into this state, for 
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tbe purpose of reaching a. terminal point, or a general or a union depot In or 
In the vicinity of any city, town, or village In this state.. 

"Sec, 2. Be It further enacted, that such corporations may acquire the right 
of way for their railroads from the line of this state to their terminal points 
or depots, in this state, by purchase, or by gift, or by condemnation, according 
to the laws of this state, as provided in sections 1550-1573, inclusive, of the 
Code of Tennessee (Milliken & Vertrees). 

"Sec. 3. Be it further enacted, that such corporation shall have the power 
and right to purchase, hold, use, and enjoy all real estate necessary for the 
erection and maintenance of their depots, shops, yards, sidetracks, turnouts, 
and switches, both along the route and at their terminal points in this state: 
provided, they shall first apply for and receive a charter in this state." 

The proviso appended to the third section should be limited to 
the powers granted by that section. To apply it to the two first 
sections would be repugnant to their purpose and intent, and such 
a construction would be inadmissible, unless no other construc- 
tion was possible. Savings Bank v. U. S., 19 Wall. 227-236. A 
proviso to a particular section does not apply to others, unless 
plainly intended. Suth. St Const. § 223; U. S. v. Babbit, 1 Black, 
55. The grantor corporation had acquired a mere right of way, 
and seems to have owned no depot or yard or shops or other ter- 
minal facilities at Chattanooga. But it is argued that, if it be con- 
ceded that the grantor had power to convey, the grantee had no 
power to take, own, or acquire, not having complied with the pro- 
visions of the act of 189L That a state has the right to prescribe 
terms upon which a corporation of another state or country may 
carry on business within its borders is well settled. Bank v. 
Earle, 13 Pet 519; Insurance Co. v. French, 18 How. 404; Paul v. 
Virginia, 8 Wall. 168; Ducat v. Chicago, 10 Wall. 410; Fritts v. 
Palmer, 132 U. S. 282, 10 Sup. Ct 93. That there are limitations 
upon this power is equally well settled, for it cannot impose as a 
condition that such nonresident corporation shall not refeOrt to the 
courts of the United States. Insurance Co. v. Morse, 20 Wall. 
445; Barron v. Burnside, 121 U. S. 186, 7 Sup. Ct. 931. Neither 
would a statute be valid which imposed any condition conflicting 
with the constitution or laws of the United States. A limitation 
upon the right of a corporation of another state to carry on com- 
merce between the states would be an infringement upon the 
exclusive control of congress over commerce among the states, 
Paul v. Virginia, 8 Wall. 168; Manufacturing Co. v. Ferguson, 
113 U. S. 734, 5 Sup. Ct. 739. The agreed statement of facts upon 
which this case was heard sets out that "the only business that 
was done by the G, R. & C. R. R. Co. within the state, and that 
done by the Savannah & Western R. R. Co. after its purchase of 
said road, and by the Richmond & Danville R. R. Co. in operating 
said road, was that of interstate commerce or traffic, consisting in 
the carrying of passengers, baggage, freights, and the United 
States mails from the state of Georgia and other states into the 
state of Tennessee, and vice -versa." It has been earnestly argued 
that any law of the state imposing any conditions, not strictly of a 
police character, upon a nonresident corporation, engaged ex- 
clusively in interstate commerce, by which it was prohibited from 
acquiring the necessary facilities to conduct such commerce, would 
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be inhibited as an interference with interstate commerce. We 
do not think it necessary to determine this question, being of opin- 
ion that the conveyance of this road to the grantee company was 
operative to pass such title as the grantor company had. The 
Tennessee act does undoubtedly make unlawful the acquisition of 
property within the state by any nonresident corporation until it 
first acquires the right to do business in that state in the mode 
prescribed by the local law. Assuming, therefore, that when the 
Savannah & Western Railroad Company acquired this property 
it violated the law of the state, yet it does not follow that the 
title remained in the grantor company notwithstanding its con- 
veyance. Neither does it follow that the grantor, or its assignee 
or creditors, could institute a proceeding to recover the title. The 
Tennessee statute subjects the corporation violating the statute to 
a fine. It nowhere declares that the conveyance by which the 
offending corporation acquired the property shall be inoperative to 
pass the title out of the grantor. The prohibition upon the acqui- 
sition of property found in this statute is substantially the same as 
that in a Colorado statute construed in Pritts v. Palmer, 132 U. S. 
282-289, 10 Sup. Ct 93. The suit in that case was by a subsequent 
grantee, who took a quitclaim deed after his grantor had made 
deed to a nonresident corporation. The Colorado statute pro-* 
hibited the acquirement of real estate within the state by any non- 
resident corporation until it had first acquired the right to do 
business in the state in the mode prescribed by the statute. It 
did not declare that titles taken in violation of the law should be 
wholly and absolutely void, nor that the title should remain in the 
grantor. It did, however, impose a seTere penalty for its viola- 
tion. The court held that the title passed by the deed to the cor- 
poration, and could not be recovered by the grantor or one stand- 
ing in his shoes, saying: 

"The fair Implication is that, in the Judgment of the legislature of Colorado, 
this penalty was ample to effect the object of the statutes prescribing the 
terms upon which foreign corporations might do business in that state. It is 
not for the judiciary, at the instance or for the benefit of private parties, 
claiming under deeds executed by the person who had previously conveyed 
to the corporation, according to the forms prescribed for passing title to real 
estate, to inflict the additional harsh penalty of forfeiting, for the benefit of 
such parties, the estate thus conveyed to the corporation and by it conveyed 
to others. If Groshon, the grantor of the Comstock Mining Company, had 
himself brought this action, the injustice of his claim would be conceded. 
But the present plaintiff, who asserts title under a quitclaim deed from 
Groshon made after the property had passed, by the sale under the deed of 
trust, from the mining company, cannot, in law, occupy any better position 
than the original grantor would have done if he had himself brought this 
action. If the legislature had intended to declare that no title should pass 
under a conveyance to a foreign corporation purchasing real estate before 
it acquires the right to engage in business in the state, and that such a con- 
veyance should be an absolute nullity as between the grantor and grantee, 
leaving the grantor to deal with the property as if he had never sold it, that 
intention would have been clearly manifested." 

This case was followed in Seymour v. Gold Mines, 153 U. S. 523, 
14 Sup. Ct 847. The principle upon which these cases rest has 
l>een repeatedly announced by the supreme court Smith v. 
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Sheeley, 12 Wall. 358; Bank v. Matthews, 98 C. S. 627; Bank y. 
Whitney, 103 U. S. 103; Swope v. Leffingwell, 105 U. S. 3; Reynolds 
v. Bank, 112 XL S. 412, 5 Sup. Ct 213. The construction we have 
adopted finds support in Mill Co. v. Bartlett (N. D.) 54 N. W. 544; 
Carlow v. 0. Aultman & Co., 28 Neb. 672, 44 N. W. 873; Fisk v. 
Patton, 7 Utah, 399, 27 Pac. 1; Wright v. Lee (S. D.) 51 N. W. 706; 
55 N. W. 931. It is based upon the abhorrence which equity has of 
the harshness of a construction, uncalled for by any express re- 
quirement of the statute, which would operate to effect a forfeiture. 
That the state only can take advantage of the want of capacity in 
a corporation to take and hold land is well settled. Barrow v. 
Turnpike Co., 9 Humph. 303; Runyan v. Coster's Lessee, 14 Pet. 122- 
131; Davis v. Railroad Co., 131 Mass. 273; Mor. Priv. Corp. § 665; 
Jones v. Habersham, 107 U. S. 181, 2 Sup. Ct. 336; Hickory Farm 
Oil Co. v. Buffalo, etc., R. Co., 32 Fed. 22; Heiskell v. Lodge, 87 
Tenn. 668, 11 S. W. 825. In the case last cited the court recognized 
the obvious distinction between a contract executed and one exec- 
utory, saying: 

**There is a distinction between the case where a corporation has received 
and is holding property in excess of the limitations in its charter and the 
case where its rights have not vested and it is not in possession. In the first 
case no one but the state can raise the question or enforce a forfeiture." 

The case of Lumber Co. v. Thomas, 92 Tenn. 593, 22 S. W. 743, 
is supposed by counsel for appellees to be in antagonism with 
the view we have indicated as to the effect of the act of 1891 upon 
the deed in question here. We do not concur in this view. That 
was a suit by a nonresident corporation doing business in the 
state without having complied with the act. The court refused 
to aid the plaintiff or to enforce the contract into which it had 
entered. It is true that the court did use some very broad lan- 
guage in regard to contracts Jby such corporations who had not 
complied with the local law. But what was there said was in regard 
to an effort to obtain the affirmative aid of the court in the enforce- 
ment of a contract prohibited by the statute. A very broad dis- 
tinction exists between an executed and an executory agreement. 
The statute has declared no forfeiture, and we are not disposed 
to aid in bringing about so inequitable a result "A court of equity 
is always reluctant in the last degree to make a decree which wiil 
effect a forfeiture." Bank v. Matthews, 98 U. S. 621. 

Second. The mere fact of insolvency did not operate to fasten 
any such specific lien upon the property of the Chattanooga, Rome 
& Columbus Railroad Company as to enable general and unsecured 
creditors to follow the property into the hands of preferred credit- 
ors to whom it was assigned. For a stronger reason, such credit- 
ors cannot reach corporate assets conveyed to a bona fide purchas- 
er. The Chattanooga, Rome & Columbus Railroad Company was 
embarrassed, and its debts exceeded its assets; but it was a going 
corporation, and might bona fide assign its property for the benefit 
of preferred creditors, or make a sale to a purchaser in good faith 
and for value. Whatever a natural person i <?ht do an embar- 
rassed but going corporation could do, unless prevented by some 
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provision of its charter or inhibition found in the local law of the 
state. Neither will a condition of insolvency prevent the credit- 
ors of a going corporation from securing priority by attachment 
or levy of execution or other due course of law. First Nat Bank 
v. North Alabama Lumber & Manuf g Co., 91 Tenn. 12, 18 S. W. 
400. In case of an absolute sale of all the property of an embarrassed 
corporation, the purchase price, with respect to creditors, will 
stand as a substitute for the property conveyed, and the creditors' 
rights may be enforced against that price. Mor. Priv. Corp. §§ 784, 
789, 791; First Nat Bank v. North Alabama Lumber & Manuf g Co., 
91 Tenn. 12, 18 S. W. 400. 

It is as true in regard to a corporation as it is in the case of a 
natural person that any transfer of its property without authority 
of law and in fraud of existing creditors is void as against them. 
But a simple contract creditor has no such lien upon the property 
of an embarrassed corporation as will enable him to set aside an 
assignment or a sale made in good faith and in accordance with 
law. There is a sense in which it is often said that the property 
of a corporation is held in trust for the payment of its debts. But 
no direct trust or lien attaches to the property of a corporation in 
favor of its simple contract creditors. Speaking of the doctrine 
sought to be invoked here, Mr. Justice Field, in Fogg v. Blair, 133 
U. S. 541, 10 Sup. Ct 338, said: 

•That doctrine only means that the property must first be appropriated to 
the payment of the debts of the company, before any portion can be dis- 
tributed to the stockholders. It does not mean that the property is so affected 
by the indebtedness of the company that it cannot be sold, transferred, or 
mortgaged to bona fide purchasers for a valuable consideration, except sub- 
ject to the liabiUty of being appropriated to pay that indebtedness. Such a 
doctrine has no existence." 

In respect to the same doctrine, Mr. Justice Brewer, in the later 
case of Hollins v. Iron Co., said : 

"The same idea of equitable lien and trust exists to some extent in the case 
of partnership property. Whenever, a partnership becoming insolvent, a court 
of equity takes possession of its property, it recognizes the fact that in equity 
the partnership creditors have a right to payment out of those funds in 
preference to individual creditors, as well as superior to any claims of the 
partners themselves. And the partnership property is therefore sometimes 
said, not inaptly, to be held in trust for the partnership creditors, or that 
they have an equitable lien on such property; yet all that is meant by such 
expressions is the existence of an equitable right which will be enforced 
whenever a court of equity, at the instance of a proper party, and in a proper 
proceeding, has taken possession of the assets. It is never understood that 
there is a specific lien or a direct trust" 150 U. S. 385, 14 Sup. Ct. 127. 

The insistence of the appellees that their claims constituted a 
lien upon the property of the grantor company superior to the 
lien of the mortgages, though the latter were prior in time to the 
origin of their several debts, and superior to the deed of sale, is 
based upon a provision found in an act of the general assembly 
of Tennessee passed in 1877. The section of that act which bears 
upon the question in hand is in these words: 

"That no raUroad company shaU have power under this act, or any of tr j 
laws of this state, to give or create any mortgage or other kind of lien on 
Its railroad property in this state, which shall be valid and binding against 
v.66F.no.6— 52 
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judgments and decrees and executions therefrom, for timbers furnished and 
work and labor done on, or for damages done to persons and property in the 
operation of, its railroad in this state." 

, The Tennessee supreme court has construed this act as operating 
as a limitation upon the power of railroad companies to give a 
mortgage or create a lien upon their property situated in the 
state, which should be valid as against claims of the character men- 
tioned in the act Frazier v. Bailway Co., 88 Tenn. 138, 12 S. W. 
537. Such claims do not constitute liens by virtue of the act 
The act has no other effect than to postpone mortgages and other 
liens created by act of the railroad company to claims of the char- 
acter mentioned. A bona fide sale would not be a mortgage or 
lien, within the terms of the act, and the title of such a purchaser 
would be unaffected by the act If the Savannah & Western is 
a bona fide purchaser, it may set up the deed under which it holds 
as an answer to a claim, though clearly within the preferential 
class defined by the statute. We are, however, of opinion that 
none of the claims asserted by appellees are entitled to the benefit 
of this provision. The claim of Evans is for material furnished 
and work and labor done in his machine shops upon locomotive 
engines. The act only refers to work and labor done "on" the 
railroad in Tennessee. Work done on an engine may be work 
done for a railroad, but is not work and labor done "on" the rail- 
road. The claim of James & Co. is for general railroad supplies, 
such as tools, spikes, hardware, etc. The act does not prefer any 
claim for materials other than "timbers furnished." The claim of 
Kratzenstein was for damages in detention of freight shipped over 
its line of railway. There is no evidence as to the character of the 
damages sustained. If the goods perished or were injured in transit 
through this state, Kratzenstein would seem to be within the saving 
of the statute, as having a claim for "damages done * * * to 
property in this state." There are two objections to this claim: 
First It is not shown that Kratzenstein's property was damaged 
in the operation of the railway. If his loss was not due to an 
actual injury to his property, then he has not made out a case of 
"injury to property," within the meaning of the act of 1877. Sec- 
ond. It is not shown that any injury was done his property in the 
operation of the road within this state. If his damages were sus- 
tained at some point on the line, but in another state, the claim is 
not within the act Kratzenstein alleges that his loss was "for 
a delay at Chattanooga." The answer only admits that his judg- 
ment was for damages for "detention on some part of its line of 
railroad." There is no evidence as to where he sustained his loss, 
or as to whether his damages were to the goods in shipment, or for 
a decline in the market, or loss of a profitable contract by reason 
of delay. One who seeks to avail himself of a proviso limiting 
the operation of a general power must bring himself clearly within 
the exception. For the reasons stated, none of the claims of ap- 
pellees are entitled to preference over the mortgages, by reason 
of anything in the statute above cited. All other questions aside, 
the mortgages would be entitled to be first satisfied, and only the 
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surplus could be subjected by creditors of the class to which ap- 
pellees belong. 

Third. This brings us to the question of the bona fides of the 
conveyance of May 1, 1891. As we have already stated, that sale 
included every particle of the tangible property of the debtor cor- 
poration. If that sale was made in good faith and for a valuable 
consideration, the creditors unprovided for, and having no liens, 
are without recourse, and no other decree would be admissible 
than one reversing the decree of the circuit court and dismissing 
the bill. The consideration for the sale, as stated in the deed, 
was substantially as follows: 

(1) The assumption by the Savannah & Western Railroad Com- 
pany of the principal and interest of the 2,240 first mortgage gold 
bonds, secured by the trust deed of September 1, 1887, to the Cen- 
tral Trust Company of New York, said bonds being of the denomina- 
tion of $1,000 each. 

(2) A covenant by which the purchasing company agreed 

—"To pay or cause to be paid to the said party of the first part the sum of 
four hundred thousand dollars ($400,000) of the first consolidated mortgage 
bonds of the said party of the second part, duly guarantied by the Central 
Railroad & Banking Company of Georgia, the same to be paid to the said party 
of the first part by and through the said the Central Railroad & Banking Com- 
pany of Georgia, for the use and benefit of the holders of the income bonds 
and of the stock of the said party of the first part. Two hundred and ninety- 
five thousand dollars ($295,000) of which said bonds are acknowledged to have 
been paid to and for the holders of the three-fourths (%) of said stock and in- 
come bonds, which have been delivered and transferred in accordance with the 
terms of this indenture to the said the Central Railroad & Banking Company 
of Georgia, the receipts of which said two hundred and ninety-five thousand 
dollars ($295,000) of said bonds is hereby acknowledged, and the remaining one 
hundred and five thousand dollars ($105,000) of said Savannah & Western bonds 
as follows: Three (3) of said first consolidated mortgage bonds to be paid upon 
delivery to the said Central Railroad & Banking Company of Georgia of 
twenty of said income bonds, or upon the delivery of four hundred (400) shares 
of said stock, which said income bonds and stock it is expressly agreed by the 
said party of the first part shall be delivered, assigned, and transferred to 
said the Central Railroad & Banking Company of Georgia, and become and 
be held by it as its property, with all the rights of any other income bond 
Or stock holder, except the right to demand or receive any part of said Sa- 
vannah & Western consolidated first mortgage bonds in consideration for 
the guaranty placed by the said the Central Railroad & Banking Company 
of Georgia upon the said Savannah & Western consolidated first mortgage 
bonds, and the receipt or receipts of any holder of any of said income bonds 
or stock of said party of the first part presenting the same to the said Cen- 
tral Railroad & Banking Company of Georgia shall be a full and sufficient 
voucher and evidence of payment of such portion of said Savannah & West- 
ern first mortgage bonds as may have been delivered to such bond or stock 
holder, and as such a full and sufficient receipt, evidencing the payment of 
so much of the purchase price above covenanted to be paid. The said party of 
the second part in no way obligates or binds itself to pay either the principal or 
the interest of the income bond issued by said party of the first part, dated Sep- 
tember 2, 1887, and secured by a deed of trust to the Central Trust Company of 
New York, except as hereinbefore provided; and said deed of trust is to hare 
no other or further operation than such lien as it may have by the operation of 
such deed to secure the principal of said bonds subordinate to the lien of said 
first mortgage hereinbefore set out; and the said party of the first part, for 
itself and its successors, doth hereby covenant that it hath good and sufficient 
title. to the railroad property, rights, and franchises herein and hereby con- 
veyed, ancjthe right to convey the same, and that the same are unincum- 
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bered save as herein specified, and that It and its successors will and do by 
these presents warrant and defend the same, and every part thereof, to the 
said party of the second part, its successors and assigns, against the claims 
of all persons whatsoever; and the said party of the first part, for itself, its 
successors and assigns, doth hereby covenant, grant, and agree to and with 
said party of the second part, its successors and assigns, that said party of 
the first part, its successors and assigns, shall and will at any time, and from 
time to time hereafter, upon request make, do, execute, and deliver all such 
further and other acts, deeds, and things as shall be reasonably advised, de- 
vised, or required to effectuate the intention of these presents to secure, and 
confirm to the said party of the second part, its successors or assigns, all' and 
singular, the property and estate, real and personal, and rights, privileges, 
and franchises hereinbefore described and intended to be granted, and so as 
to render the same, and all portions thereof, available to the said party of the 
second part, according to the intent and purposes herein expressed." 

In aid of the interpretation of this deed, the resolution of the 
board of directors of the selling company was introduced as evi- 
dence, That resolution wds in these words: 

"Mr. W. W. Brooks offered the following resolution: 'Resolved, that thia 
company will sell to the Savannah & Western Railroad Company its railroad, 
including all branches, rolling stock, depot facilities, and all property of every 
character, its rights and franchises, and assign, transfer, and set over to it its 
contracts with the United States Express Company, the Western Union Tele- 
graph Company, the Southern Railway News Company, the Cincinnati, New 
Orleans & Texas Pacific Railway Company, and all other contracts for build- 
ing side tracks, for shipping ores or other commodities, or which bind any per- 
sons to furnish freight, lands, or facilities of any kind to the Chattanooga, 
Rome & Columbus Railroad Company, for four hundred thousand dollars ($400,- 
000) of the Savannah & Western Railroad Company first consolidated mortgage 
bonds, guarantied by the Central Railroad & Banking Company of Georgia, to be 
paid out to the holders of the income bonds and stock of the Chattanooga, Rome 
& Columbus Railroad Company, at the rate of three (3) Savannah & Western 
bonds for twenty (20) income bonds or four hundred (400) shares of stock, said 
income bonds and stock not to be extinguished, but to become the property, with 
all the rights now existing, of the Central Railroad & Banking Company of 
Georgia, in consideration of the guaranty on said Savannah & Western Rail- 
road Company bonds. Said Savannah & Western Railroad Company also to 
assume the payment of the principal and interest of the first mortgage bonds 
of this company, and the president and secretary are hereby authorized to ex- 
ecute and deliver an agreement to sell said -stock, property, and franchises; 
also a deed, with covenants of warranty, to the said the Savannah & Western 
Railroad Company, conveying to it the above railroad property, rights, con- 
tracts, and franchises,'— which resolution was unanimously adopted." 

The answer of the respondent companies alleged that, as a part 
consideration, the said Savannah & Western Railroad Company 
paid off the said income or second mortgage bonds. There was no 
other material proof as to the consideration paid or to be paid than 
afforded by the deed and resolution above recited. * It may be that, 
as between the Savannah & Western and the Chattanooga, Rome 
& Columbus Railroad Companies, there was some secret trust or 
unexplained arrangement by which, as between them, the income 
bonds were to be regarded as paid. The answer, in which both 
of those corporations join, asserts that the payment of the income 
bonds was a part of the consideration for the sale. However 
this may be, — and as to this no evidence was offered, — the deed 
does not bear out the answer; for it is therein expressly recited 
that the $400,000 of the consolidated bonds of the Savannah & 
Western were to be paid "by and through the said Centray' etc., 
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'for the use and benefit of the holders of the income bonds and 
of the stock of the said party of the first part" The then hold- 
ers of those bonds and of the shares of stock were to receive the 
Savannah & Western bonds in exchange upon the terms set out 
in the deed. The deed further recites that the bonds and stock 
were to be delivered to the said Central Company, "and become 
and be held by it as its property, with all the rights of any other 
income bond or stock holder, except the right to demand or re- 
ceive any part of said Savannah & Western consolidated first 
mortgage bonds in consideration of the guaranty placed by the said 
Central," etc, "upon the said Savannah & Western consolidated 
first mortgage bonds." The deed further provided that, while the 
Savannah & Western did not assume or obligate itself to pay either 
the principal or interest of said bonds, the lien of the second mort- 
gage was to continue. The suggestion that the Savannah & 
Western bonds, to be delivered in exchange for income bonds and 
stock, were bonds owned by the Central Company, is not borne 
out by any fair inference drawn from the deed. The resolution 
authorizing the sale, provided for a sale to the Savannah & West- 
ern upon condition that the purchaser would assume and pay the 
first mortgage bonds, and upon the further consideration of $400,- 
000 of its mortgage bonds, to "be paid out to the holders of the 
income bonds and stock," in the ratio heretofore stated. That 
resolution also provided that "the income bonds and stock should 
not be extinguished, but to become the property, with all the rights 
now existing, of the Central," etc., "in consideration of the guaranty 
on said Savannah & Western Railway Company's bonds." 

If, as suggested, the Central Company bought these bonds and 
shares with its own property, why make any reference to it at all? 
If it paid out its own bonds, then that was a good consideration. 
Yet the directors' resolution and the deed recite that the considera- 
tion upon which it was to become the owner of the income bonds 
and stock was its guaranty of the Savannah & Western bonds to be 
paid out for them. The single expression of the deed that these 
Savannah & Western bonds were "to be paid to the party of the 
first part by and through the Central," etc., does lend some color 
to the suggestion that the bonds we're bonds owned by the Central 
Company. The transaction is shrouded in mystery, but it was a 
mystery which could have been fully explained by the parties to 
the deed. This they have not chosen to do, though the circum- 
stances are clearly such as to call for an explanation. In the light 
of the evidence afforded by the deed, we can but infer that, as a 
part consideration for the sale of the entire property of the grantor 
company, it, "the party of the first part," was to receive $400,000 
in the bonds of the buying company. These bonds were to be 
strengthened by the indorsement of the Central Company, which, 
as a consideration for this indorsement, was to become the owner 
of the income bonds and capital stock. This guaranty of the Savan- 
nah & Western bonds was an element of value contracted for by 
the selling corporation, the benefit of which was to inure to the 
holders of the bonds and stock. Thus the interest and right of 
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redemption which the selling corporation had in its entire cor- 
porate assets were to be transferred for $400,000 of the guarantied 
bonds of the buying company. These bonds were a corporate as- 
set, and should have been held by the officers and directors of the 
Chattanooga, Eome & Columbus Railroad Company, as a substitute 
for the property sold and subject first to the demands of creditors. 
Instead of this, the contracting parties entered into an arrangement 
by which every dollar of that purchase price was diverted from 
creditors, and distributed between those creditors then holding 
income bonds and its shareholders. This distribution did not 
operate to pay a dollar of corporate debts. The income bonds, 
according to the scheme, were to continue obligations of the selling 
corporation and a lien on its property. It was a matter of no 
importance to the Chattanooga, Rome & Columbus Railroad Com- 
pany whether the income bonds should be held by those who then 
owned them or should become the property of the Central Rail- 
road & Banking Company. In either case, according to the device, 
they were to remain obligations of the debtor company. The device 
was doubly fraudulent, in that so much of this price as was not 
to be used in enabling the Central Company to acquire the income 
bonds was to be distributed among the shareholders, not for the pur- 
pose of extinguishing the shares, but as a consideration inducing 
the then shareholders to part with their shares to the Central 
Company. Any device by which the assets of an insolvent corpora- 
tion are to be parceled out between shareholders, leaving creditors 
unpaid, is a fraud of which creditors affected may complain. That 
such creditors may follow the purchase money thus wrongfully 
paid into the hands of stockholders is very clear. That share- 
holders have only a right to the surplus, after all debts are paid, 
is familiar law. Railroad Co. v. Howard, 7 Wall. 392. 

Creditors of an insolvent corporation may ignore a sale of cor- 
porate property if the transaction was tainted with fraud, and both 
buyer and seller participated in the fraudulent purpose. The 
effect of fraud upon an assignment or sale of corporate property is 
identical with its effect upon a like transaction between natural 
persons. Vance v. Coke Co., 92 Tenn. 47, 20 S. W. 424, is a case 
somewhat like this in many of its features. The suggestion that 
the sale included, not only the corporate property, but the shares 
of stock, and that as the shares belonged to the shareholders it 
was not a fraud on creditors that they should receive their just 
proportion of the gross price to be paid, has absolutely no basis. 
The shares were manifestly worthless. The price paid for them 
was really a part of the price paid for the corporate property, and 
this fact was not even concealed. For their assent to the sale they 
demanded and received a part of the consideration to be paid for 
the corporate property. 

The case of Railroad Co. v. Howard, heretofore cited, is an inter- 
esting and instructive case, in which an arrangement for the sale 
of the property of an insolvent railroad was negotiated between 
the bondholders and stockholders, the latter to receive a dividend 
upon their shares. Unsecured creditors intervened, and obtained 
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satisfaction of their debts out of the proceeds of sale set apart for 
the stockholders, notwithstanding an objection was interposed of 
a like character to that we have here to meet In that case, as in 
this, it was apparent that the price to be paid for stock was really 
a part of the purchase price of the corporate property. This brings 
us to the question as to how far the Savannah & Western Railroad 
Company was affected by a knowledge of the misapplication of cor- 
porate assets intended by the selling corporation. It may be, for 
the purposes of this case, conceded that a purchaser of corporate 
property would not in all cases be chargeable with a participation 
in the fraudulent misapplication of corporate assets from the mere 
fact that a part of the purchase price was to be paid to the stock- 
holders, or on their account. After the payment of debts, the 
shareholders are entitled to the surplus. Where a purchaser has 
no knowledge of the insolvency of a corporation, and there is noth- 
ing in the transaction calculated to ptit him on his guard, he would, 
in most cases, be perfectly safe in buying, though it appeared that 
the purchase price, or a part, was to be distributed among the 
shareholders. But in the case before us the Savannah & Western 
Railroad Company knew that it was dealing with an insolvent 
corporation. This was manifest from the terms upon which the 
second mortgage bonds were to be obtained. It also knew that, 
although all parties regarded the income bonds as very inadequately 
secured, yet shareholders were to participate in the distribution of 
the purchase price, and that the Central Railroad & Banking Com- 
pany, for some unexplained reason, was to become the owner of 
the income bonds and shares to be exchanged for its bonds. It 
is said that it did not know that the selling company was indebted 
to creditors other than the mortgage creditors, and that, therefore, 
it had a right to assume that no fraud was intended by the distri- 
bution to be made of the bonds it was to pay as part of the purchase 
price. There is no affirmative evidence as to its knowledge or 
want of knowledge. The bill directly charged it with having knowl- 
edge that the selling corporation owed "a large amount to other 
creditors/' unprovided for. It answers this in a most vague and un- 
satisfactory way by denying that the Chattanooga, Rome & Columbus 
Railroad Company "owed any large amount," or that it had any 
knowledge thereof. This method of making an issue upon the adjec- 
tive "large/' instead of fully stating its knowledge or want of knowl- 
edge, is most suspicious, and really does not amount to a denial 
of knowledge. Again, it did know, and this is fully shown by the 
circular letter signed by its president, that it was obtaining all 
the assets of every kind and character which belonged to an in- 
solvent corporation. With all this knowledge, it entered into an 
agreement by which a large part of the purchase price, which, as 
to creditors, was a substitute for the property sold, was to be 
placed beyond the reach of its creditors, if any it had. Under such 
circumstances, we think it was put upon inquiry, and chargeable 
with knowledge of all such an inquiry would have disclosed con- 
cerning the existence of other creditors. If properly chargeable 
with the knowledge that there were other creditors unsecured and 
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unprovided for, then it must be taken to have participated in the 
fraudulent designs and purposes of the grantor. The decree of 
the circuit court upon this point must be affirmed. 

This brings us to the question of the decree which should be 
rendered. But for the fact that the property attached has been 
replevied, under sections 4250 and 4255 of the Revised Statutes of 
Tennessee, by Milliken & Vertrees, there would be little difficulty. 
The complainants could sell only such interest as the debtor com- 
pany had in the property attached. That would be its right or 
equity of redemption in so much of the property as was attached 
subject to the two outstanding mortgages. The second mortgage, 
on the facts we have stated, should be regarded as satisfied as 
to attacking creditors, in so far as the bonds thereunder secured are 
still held by the Central Railroad & Banking Company of Georgia, 
or by one not a purchaser for value and without notice. The cir- 
cumstances under which it obtained the income bonds are such 
as should estop it from setting them up as unpaid subsisting obli- 
gations as against complainants. The assets of the Chattanooga, 
Rome & Columbus Railroad Company having been used in obtaining 
them, they should be treated as canceled obligations, as between it 
and other creditors of the debtor company. Before this cause was 
removed from the state chancery court, the Savannah & Western 
Railroad Company, the Central Railroad & Banking Company of 
Georgia, the Richmond & Danville Railroad Company, and the. Cen- 
tral Trust Company of New York joined in the execution of a bond 
in order to avail themselves of the privilege extended by section 
4250, Revision of Milliken & Vertrees. That section reads as fol- 
lows: 

"4250. The defendant to an attachment suit may always replevy the prop- 
erty attached by giving bond, with good security, payable to the plaintiff, 
in double the amount of the plaintiff's demands, or at defendant's option, in 
double the value of the property attached, conditioned to pay the debt Inter- 
est and costs, or the value of the property attached, with interest, as the 
case may be, in the event he shall be cast in the suit." 

Section 4255 is in these words: 

"4255. The court may enter up judgment or decree upon the bond, In the 
event of recovery by the plaintiff, against the defendant and his sureties 
for the penalty of the bond, to be satisfied by delivery of the property or 
its value, or payment of the recovery, as the case may be." 

The bond executed to the complainant Evans, a like bond having 
been executed to other attaching creditors who became parties by 
intervention, was in these words: 

"State of Tennessee, Chancery Court of Hamilton County. 

"Know all men by these presents, that we, the Savannah & Western Rail- 
road Company, the Central Railroad & Banking Company of Georgia, the 
Richmond & Danville Railroad Company, the Central Trust Company, prin- 
cipals, and A. N. Sloan, C. A. Lyerly, and Barry & McAdoo, sureties, are 
held and firmly bound unto H. Clay Evans In the sum of nine thousand dol- 
lars, to the payment of which, well and truly to be made and done, we bind 
ourselves jointly and severally, our heirs, executors, and administrators. 
firmly by these presents. Sealed with our seals and dated this 20th day of 
January, one thousand eight hundred and ninety-two. The condition of the 
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above obligation Is such that whereas, on the 18th day of January, 1892. 
the sheriff of Hamilton county, Tennessee, levied an attachment issued by 
the chancery court of Hamilton county at suit of complainant in the above- 
named suit upon the following property described as in the return of said 
writ, to wit: On the line of railway, side tracks, terminal facilities, depot 
grounds, shops, and rights of way of Chattanooga, Home & Columbus Bail- 
way, or of the S. & W. Railway, extending from Chattanooga, Tennessee, 
on the line between the state of Georgia and Tennessee; also the following: 
One ticket case, 2 folding desks, 1 rule bill, 1 stove, 1 letter press and stand 
in the office of the R. & D. R. R. Co. at 830 Broad St, Chattanooga; also 
engine or locomotive marked 'C, R. & C. R. R., No. 2'; Engine No. 1,5G4, 
Engine No. 1,442, both of which engines are engines formerly marked 'C, 
R. & 0. R. R.'; also coaches 1,176 and 1,177, formerly marked *C, R. & C. 
R. R. Co.'; also all the bolts, fixtures, tools, and machinery in the old C, 
R. & C. R. R. shops, located just north of Montgomery Ave., Chattanooga, 
Tenn. And whereas, said property so levied on has this day been replevied, 
and same delivered to said principal obligors: Now, if said principal obligors 
herein shall pay the debt, interest, and costs of complainant, if the court 
shall adjudge the same against them or either of them, or shall adjudge the 
property attached and herein replevied is subject to the payment of same, 
they shall either pay said debt, interest, and costs or return said property, 
then this obligation shall be void and of no effect; otherwise to remain in 
full force and effect" 

The circuit court rendered a decree against each bond thus ex- 
ecuted for the amount of the debt of the creditor or creditors to 
whom it was executed, and did not direct that the decree might be 
discharged by a return of the property attached. This is assigned 
as error, inasmuch as the bonds provide that the obligors shall 
"either pay said debt or return said property." The statutory 
provisions above set out have been construed by the Tennessee 
supreme court as operating to discharge the property from the 
lien of the attachment and from the custody of the court, and ren- 
dering it subject to levy of other attachments or executions, and 
that the bond is substituted for the property replevied. Barry v. 
Frayser, 10 Heisk. 217. These provisions have been construed as 
providing for two distinct classes of bonds. In the case cited 
above, Judge Freeman, for the court, in construing the liability of 
the obligors upon such bonds, said: 

"By the first section, though It is not very clearly expressed, the defend- 
ant has his option, when he replevies the property, to give his bond either 
in double the amount of the plaintiff's decree, or In double the value of the 
property attached, conditioned to pay the debt, interest, and costs, if given 
for double the amount of plaintiff's demand, but, if for the value of the 
property, conditioned to pay the value of the property attached, with interest, 
as the case may be, in the event of his being cast in the suit If the bond 
is given for double the value of the property, then the court may render 
judgment or decree against the defendant for the penalty of the bond, to be 
discharged or satisfied by delivery of the property or its value. In the event 
the bond is given for double the amount of plaintiff's demand, then the 
decree is for the penalty of the bond, to be satisfied by payment of the debt, 
but not exceeding the penalty of the bond." 

The bond in this case does not clearly show that it was given 
in double the value of the attached property. If it did, the proper 
judgment would be for the penalty of the bond, "to be satisfied 
by delivery of the property or its value." Neither does it clearly 
appear that it was given for double the amount of plaintiff's de- 
mand, inasmuch as it is recited that the bond might be satisfied 
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by the payment of that demand or by the "return of the property." 
The debt of Evans was for $4,311.09, with interest from November 
19, 1891, to January 16, 1892. The bond is for a sum considerably 
in excess of double this claim. Presumptively- Ave miles of rail- 
way, together with two engines and other equipments, were worth 
much more than the amount of this bond. Yet the bond contains 
the condition that it may be discharged by a return of the property, 
a condition which applies only to a bond for double, the value of 
the property attached. It is not strictly in compliance with either 
provision for a bond. The condition that it may be discharged up- 
on return of the property is one which cannot be disregarded. 
The bond is in the alternative, and may be discharged by the 
performance of either one of the alternative conditions. Dumont 
v. U. S., 98 U. S. 142. 

An irregular bond was construed in Kuhn v. Spellacy, 3 Lea, 278. 
Its condition was to return the property. Judge McFarland, one 
of the ablest judges of the Tennessee court, said: 

"The bond is not strictly a statutory bond; that is, it is not, in terms, 
either in double the amount of the plaintiff's demand, conditioned to pay 
the same, or in double the value of the property attached, conditioned to 
pay its value, in the event he be cast in the suit, as provided by section 3509; 
but, its condition being to account for the property, it should be regarded 
as falling under the latter class,— that is, a bond in double the value of the 
property attached, conditioned to pay its value and interest in the event the 
defendant be cast in the suit The proper judgment on this bond, as pre- 
scribed by section 3514, was a judgment for the penalty of the bond, which 
may be satisfied by the delivery of the property or its value." Kuhn v. Spel- 
lacy, 3 Lea, 280. 

This case was followed in Ward v. Kent, 6 Lea, 131. Green v. 
Lanier, 5 Heisk. 662, and Barry v. Prayser, 10 Heisk. 217, are also 
in point as to the proper judgment on such a bond. 

Following these Tennessee cases, construing a Tennessee statute, 
we hold that this bond must be regarded as a bond of the second 
class, and that its penalty is for double the value of the property 
attached. The proper decree is for the penalty of the bond, to be 
discharged upon the delivery of the property replevied. Inasmuch 
as the value is not specifically stated in the bond, it may, as was 
done in Kuhn v. Spellacy, supra, no reference having been asked 
below, be assumed that the value was one-half the penalty of the 
bond, or $4,500. By the payment of that sum, with interest from 
date of the bond, the decree may be discharged. The decree ac- 
tually rendered was for a less sum than this. The appellants can- 
not, therefore, complain. Ward v. Kent, supra. 

It was intimated in Kuhn v. Spellacy, supra, that it was per- 
haps unnecessary to recite in the decree that it might be satisfied 
by a ieturn of the property, as the right accrues under the statute 
itself. However this might be, if this proceeding was in the state 
court, it is clearly right that the decree should be so modified as. 
to permit the appellants to satisfy the decree by returning the prop- 
erty replevied. This they may do, provided the property shall be 
placed in the custody and possession of the circuit court within 
30 days after that court shall modify the decree as hereby directed. 
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In all other respects the decree of the circuit court is affirmed. 
The costs of this appeal will be equally divided between appellants 
and appellees, in the event the attached property be returned, but, 
if not so restored, the appellants will pay all costs of appeal. 



BUILDING & LOAN ASS'N OF DAKOTA v. LOGAN et ux, 
(Circuit Court of Appeals, Fifth Circuit January 29, 1895.) 

No. 334. 

1. Practice— Cross Appeals. 

Cross appeals must be prosecuted like other appeals, and an assignment 
of error' by an appellee cannot be considered unless an appeal has been 
regularly taken by him. 

2. Homestead— Extent op Claim— Texas Constitution. 

The constitution of Texas (article 16. § 51) provides that "the homestead 
In a city * * * shall consist of lot or lots * * * used for the purpose 
of a home or as a place to exercise the calling or business of the head of a 
family." J., a married man and head of a family, was in possession of 
a lot of land, and carried on a laundry business thereon. The principal 
part of the buildings on the premises stood on the north 35 feet of the lot, 
but portions extended onto the south 40 feet, on which was also a spring 
from which water was obtained for use in J.'s business. The south 40 
feet was not otherwise used, except for storing wood and coal, but the 
whole lot was inclosed with a fence. Held, that J.'s homestead included 
the whole lot, and that the homestead claim was not released, as to the 
south 40 feet, by tearing down the parts of the buildings standing on it. 
for the purpose of erecting, a new building, which was at once erected, and 
used in connection with the old. 

8. Same— Contract to Charge Homestead for Improvements. 

Under Const. Tex. art. 16, § 50, providing that a homestead is exempt 
from forced sale except for purchase money, taxes, or wosk and material 
for Improvements thereon "contracted for in writing, with the consent 
of the wife, given In the same manner as Is required in making a sale and 
conveyance of the homestead," it is not sufficient, in order to charge the 
homestead with the lien of a mortgage given to secure a loan for the pur- 
pose of making improvements, that the wife should join in the execution 
of the mortgage, but she must also join in the actual contract for the im- 
provement. 

4. Contracts— Law op Place— Usury. 

A bond executed and delivered in one state, but made payable in -an- 
other, is governed, as to the objection of usury, by the laws of the latter 
state, unless such place of payment was fixed for the purpose of evading 
the usury laws. 

Appeal from the Circuit Court of the United States for the North- 
ern District of Texas. 

This was a suit by the Building & Loan Association of Dakota 
against William J. Logan and Minnie Logan to foreclose a lien 
by a deed of trust The circuit court rejected the claim of lien, but 
rendered a personal judgment against the defendants. Complain- 
ant appeals. Modified and affirmed. 

James W. Brown and C. W. Starling, for appellant 
A. T. Watts and J. C. Muse, for appellees. 

Before PARDEE and McCORMICK, Circuit Judges, and BRUCE, 
District Judge. 
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BRUCE, District Judge. This suit was instituted by appellant, 
a South Dakota corporation, against appellee, a citizen of the state 
of Texas, to foreclose a lien by deed of trust executed by defend- 
ants William J. and Minnie Logan on a lot or parcel of land in 
the town of Dallas, Tex. The defenses interposed are usury to 
the debt and homestead to the lien asserted, which complainant 
seeks to foreclose upon the property. There is also a question as to 
the claim of a vendor's lien upon the property, evidenced by an 
outstanding note for purchase money of the property at the time 
the deed of trust was executed. It is claimed, by way of cross 
assignment of error by respondents, that the court below erred 
in allowing this claim against the property, and subrogating the 
complainant to the vendor's lien as claimed. The record, however, 
though it shows a cross assignment of error, nowhere shows the 
taking of an appeal by the respondents from the decree of the 
court The prayer for appeal is by the complainant on the 10th 
day of July, 1894, and was on that date allowed with security. in 
the sum of $250. So that the question of the decree of the court 
for the f 1,000 note is not before us on this appeal. Clark v. Killian, 
103 IJ. S. 766, in which the court declines to consider errors as- 
signed by appellee; and Farrar v. Churchill, 135 U. S. 610, 10 Sup. 
Ct 771, where the court holds that cross appeals must be prose- 
cuted like other appeals, and says, when a cross appeal is allowed 
by a justice of this court, the petition and order of allowance must 
be filed in the. court below, in order to the due taking of the cross 
appeal under the statute. 

Upon the question of homestead, the constitution of Texas (article 
16, § 51), among other things not material to this cause, provides 
that: 

"The homestead In a city, town or village, shall consist of lot or lots, not 
to exceed in value $5,000, at the time of their designation as the homestead, 
without reference to the value of any improvements thereon; provided, that 
the same shall he used for the purposes of a home or as a place to exercise 
the calling or business of the head of a family." 

The evidence shows that at the time of the execution of the deed 
of trust, February 15, 1890, and before and after that date, the 
respondent William J. Logan was in the possession, use, and oc- 
cupation of the lot or parcel of land, continuously carrying on a 
laundry business there; that he was a married man, and the head 
of a family. The petition for foreclosure was amended after the 
commencement of the suit, and the south 40 feet of the lot, front- 
ing on Poydras street only, was claimed as subject to the lien 
under the trust deed. Complainant's proposition is that the north 
portion of the lot was claimed by Logan as his homestead, and 
declared by him and his wife in writing to be such, and that the 
south 40 feet was not claimed as such homestead, so that the re- 
spondents are now estopped from setting up that defense. The 
fact is, however, that the premises were in actual use and occupa- 
tion, as heretofore stated. They were examined by an agent and 
attorney of complainant before the mortgage was executed, who 
must have seen, if he made an examination with care, that the 
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buildings or the wings of the frame building which stood on the 
north 35 feet of the lot were upon the. south 40 feet, with a 
spring of water upon it, used by respondent in his laundry busi- 
ness; and, while the other portion of the south 40 feet of the lot 
was not in actual use for any purpose at the time, yet it had been 
used for storing coal and wood for the business, and had at that 
time a board fence inclosing it with the other part of the lot. 

It is not the question as to what Logan agreed to do in a mat- 
ter of this kind; the question is, what was done in point of fact 
to divest this property of its homestead character, and release it 
from such claim? It requires not only Logan's agreement, which 
he might make one day and retract the next, not even a release 
on paper, though signed by his wife as well as by him, but what 
acts were done and performed which released the lot from the 
claim and use of a homestead. If it is* said the removal of the 
wings of the frame building afterwards operated to release the 
south portion of the lot from the homestead claim, the answer to 
that is that the removal of these structures was to make way for 
the erection of 'the new building, which new building was, before 
it was finished, occupied and used in connection with the old one 
in carrying on the respondents' laundry business; so that we do 
not find that the homestead claim was ever released. 

But it is claimed that this loan was made for the improvement 
of the property, and, under the constitution of the state of Texas, 
the property is not protected from forced sales upon this charac- 
ter of claim. The constitutional provision is article 16, § 50: 

"The homestead of a family shall be, and is hereby protected from forced 
sale, for the payment of all debts except for the purchase money thereof, or a 
part of such purchase money, the taxes due thereon or for work and mate- 
rial used in constructing improvements thereon, and in this last case only 
when the work and material are contracted for in writing, with the consent 
of the wife given in the same manner as is required in making a sale and 
conveyance of the homestead. * * *" 

Without reference now to the stock feature of the transaction, 
it was a loan of money from the complainant to the respondent 
Logan, and the testimony does not show what amount of the loan 
actually went into the improvement and building erected thereon; 
but, if that was shown, the transaction would not be within the 
language of the constitution, which requires that the wife shall be 
a party, not merely to the deed of trust to secure the loan of money, 
but that she shall be a party to the contract under which the 
improvements are made, — in other words, that her formal consent 
must be had to the character and quality of the improvements to 
be made thereon; otherwise she would be liable to be improved 
out of her homestead, as it is called, and the purpose of the con- 
stitutional provision be defeated. 

The next question is that the contract sued on is usurious, and 
that, under the law of Texas, all payments of interest thereon are 
to be applied upon the principal. It is to be observed, however, 
that the suit is upon a bond conditioned for the payment of money, 
and that the question of its being a lien upon real estate in the 
state of Texas is, in the view we take of it, now out of the case. 
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The complainant is a building and loan association, organized and 
acting under the laws of the state of South Dakota; and its meth- 
ods and rates, its premiums and interest exacted, are all regulated 
by the laws of that state, which, as we understand, permit ex- 
actly the contract sued on in this case. See Laws Dak. 1885, p. 56 
et seq.; Laws Dak. 1887, p. 81 et seq. The bond and deed of trust 
sued on, construed in reference to these laws and the by-laws of 
the corporation, found in the record, are in all respects regular and 
lawful. Section 6, p. 58, of the Laws of 1885, particularly provides 
that "no premiums, fines or interest on such premiums that may 
accrue to the said corporation, according to the provisions of this 
act, shall be deemed usurious, and the same may be collected as 
debts of like amount are now by law collected in this terri- 
tory." The bond in this case is expressly made payable in Aber- 
deen, in South Dakota, and the deed of trust is to the same pur- 
port 

In Sturdivant v. Bank, 9 C. C. A. 256, 60 Fed. 730, this court 
neld that a note executed and delivered in one state, and payable 
in another, is governed, as to the admissibility of defenses against 
an indorsee, by the law of the latter state, even when sued on 
in the state where it was executed; citing authorities, among which 
is the case of Miller v. Tiffany, 1 Wall. 298, which holds that: 

"A person contracting for the payment of interest may contract to pay it 
either at the rate of the 'place of contract/ or at that of the 'place of perform- 
ance,' as one or the other may be agreed on by himself and the creditor; and 
the fact that the rate of the place at which it is agreed that it shaU be paid 
is higher than the rate in the other place will not expose the transaction to 
the imputation of usury, unless the place agreed on was fixed for the pur- 
pose of obtaining the higher rate, and to evade the penalty of a usurious 
contract at the other place." 

As it appears that the complainant, a Dakota corporation, was 
acting within its charter, and, as the record shows, in accordance ; 

with its by-laws, and as there is no evidence whatever in the rec- j 

ord tending to show that the place fixed for the payment of the ! 

bond in this case was for the purpose of obtaining any higher than j 

the usual rate, or to evade the penalty of a usurious contract in 
Texas, it would seem that these authorities are fully applicable, 
and dispose of the question of usury in this case. ; 

Counsel for appellant, in their very able brief presented to this j 

court, say they do not contend that the laws of South Dakota have | 

any extraterritorial force; but they submit that such laws govern , 

the appellant's affairs in their system of accounting, and they also 
submit that section 1 of article 9 of appellant's by-laws, as fol- 
lows: "Should a member whose property is mortgaged, or whose 
shares are pledged to the association, desire to release the same 
by prepayment of his indebtedness before maturity, he may, on 
application to the board of directors, be allowed to do so, and the 
directors shall give him an equitable rebate on the premium paid 
by such member," — regardless of any other reason, makes the loan 
one which is not usurious, and one to which this court may apply 
the rules of equity in relation to this class of contracts. We quote 
further: 
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"How, then, shall a court of equity determine the amount due on this con- 
tract? Six per cent, on the amount loaned, being the legal rate in Texas, 
and being the contract rate made by the parties, and being recognized as a 
fair rate, is certainly a proper rate to apply. Is the borrower entitled to the 
application of any credit upon his loan for the amount paid upon his dues? 
'Ordinarily no, as the lender has failed to comply with the conditions govern- 
ing the withdrawal of his stock. In this case, however, the appellant waives 
any such formalities, and concedes that the borrower is entitled to a credit 
equal to the withdrawal value of such stock, and contends that this is the ex- 
tent of the credit to which he is entitled. This value can be ascertained from 
the provisions of the stock certificate." 

If the contract is not usurious, — and we hold that it is not, — 
the above method of ascertaining the amount due is not unfair to 
the debtor, and we are disposed to adopt it. 

The remaining question is as to insurance paid by complainant. 
As the deed of trust specifically provides that the premises shall 
be kept insured, and, in case of default made by the mortgagor, 
the same should be performed by the appellant, and all expenses 
incurred in so doing should be paid by the mortgagor, with inter- 
est at the rate of 12 per cent per annum from the date the same 
was incurred or paid, and as the record shows that thereunder 
the appellant has paid the sum of $745.69 insurance, we are of 
opinion that the court below erred in not including that amount, 
with interest, in the personal judgment rendered against William 
J. Logan. 

The decree of the circuit court appealed from is reversed in 
so far as it declares the bond sued on usurious, and in so far as 
it restricts the judgment in favor of the Building & Loan Asso- 
ciation of Dakota against William J. Logan to the sum of $4,361.50; 
and the cause is remanded, with instructions to the court below 
to enter a judgment in favor of the Building & Loan Association 
of Dakota against William J. Logan for the sum of $7,500, together 
with interest thereon at the rate of 6 per centum per annum from 
January 1, 1892, together with the sum of $ 745.69, paid for insur- 
ance, with interest thereon at the rate of 12 per centum per an- 
num from the respective dates upon which the payments were 
made, aggregating a sum of $9,805.50, less the withdrawal value 
of said shares of stock, said value being $1,606; the same aggre- 
gating, after deducting the aforesaid credits, the sum of $8,199.50, 
the same to bear interest at the rate of 6 per centum per annum 
from date of filing mandate. The decree of the court below is 
affirmed, except as above reversed and modified, with costs in this 
court, and the court below against appellee, William J. Logan. 



COLES v. NORTHRUP. 

(Circuit Court of Appeals, Fifth Circuit February 25, 1895.) 

No. 340. 

Equity— Jurisdiction— Trial of Title to Land. 

A receiver of the property of the P. Co., appointed in an equity suit, filed 
a petition for an order requiring one C— who was alleged in the petition 
to be occupying, as tenant, certain real estate of the P. Co.— to deliver pos- 
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session of such real estate to the receiver. C. was notified of the petition, 
and filed a plea to the jurisdiction; alleging that, for more than the stat- 
utory period of limitation, he had held the land adversely, under claim of 
title. The plea was traversed, and, upon the hearing, evidence was given 
tending to show title in C. by adverse possession. Held, that O. was end 
tied to a trial by jury of the issue of title, and the court had no jurisdic- 
tion, In the equity suit, to determine such issue. 

Appeal from the Circuit Court of the United States for the 
Northern District of Florida. 
This suit was commenced in the circuit court by the following petition: 

"Your petitioner, W. H. Northrup, humbly represents: (1) That, as shown 
by the records of this court, he has heretofore been appointed receiver in the 
case of D. W. Thom et al. v. Pensacola Terminal Company, and, as such 
receiver, authorized and directed to take possession of all the property, real 
and personal, of the defendant (2) That at the time of the said order, C. M. 
Boulden and Graham Gordon, respectively vice-president and president of 
said company, held in trust for the said defendant the east half of the tract of 
land in the county of Escambia, state of Florida, known as the 'John Donaldson 
tract/ and being section 51, T. 2 S., R. 30 W., of which said tract, with the 
exception hereinafter mentioned, your petitioner, under said order, took pos- 
session. (3) That at the time of said order one John Coles occupied a portion 
of the said east half of said tract as the tenant of the said Gordon and 
Boulden, trustees as aforesaid; the said Coles having obtained possession of 
the said property from his father, one Samuel Coles, who was a tenant by a 
written indenture of lease, of J. C. Petterson, who was the remote grantor 
of the said Gordon and Boulden, trustees as aforesaid, and had also been a 
tenant under a written indenture of lease of E. B. La Pice, executor of BL A. 
Watson, deceased, grantor of said J. C. Petterson. (4) That your petitioner 
has demanded the possession of the said John Coles, and that the said Coles 
has refused to deliver the possession thereof to your petitioner, as of right 
he ought to do. Wherefore, your petitioner prays that the said John Coles 
may be required, by an order of this court, to deliver up the said possession 
of the said property to your petitioner, In order that it may be administered 
by him under the order appointing him as aforesaid. And your petitioner will 
ever pray, etc. W. H. Northrup, Receiver." 

And thereupon the following notice appears to have been served: 

"In the United States Circuit Court, Northern District of Florida, at Pen- 
sacola. 

"In the Matter of the Petition of W. H. Northrup, Receiver in the Case of D. 
W. Thom et aL v. Pensacola Terminal Company. 

"You will please take notice that we have filed a petition in the above court 
to recover possession from you of that portion of the east half of section 51, 
T. 2 S., R. 30 W., known as the 'John Donaldson Tract,' in Escambia county 
Florida, now occupied by you, and that a hearing of said petition, and of 
such answer as you may then have filed, will be had before the Hon. Cnas. 
Swayne, judge of said court, on November 5, A, D. 1804, or as soon there- 
after as the same can be heard. 

"Blount & Blount, Sols, for Petitioner, 

"To John Coles, Esq., Defendant" 

The appellant filed sworn plea as follows: 

"In the Matter of the Petition of W. H; Northrup, Receiver of the Pensacola 
Terminal Company, v. John Coles. 

"The Plea of the Above-Named Respondent to the Petition of the Above- 

Named Petitioner. 

"The respondent John Coles, by protestation, not confessing or acknowl- 
edging all or in any part of the matters or things in the said petition con- 
tained and mentioned to be true, in such manner and form as the same are 
therein set forth and alleged, pleads thereto, and, for plea to the whole petl- 
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tlon, says that respondent did not obtain possession of said property In said 
petition described from his (respondent's) father, Samuel Coles, as alleged 
in said petition, but that respondent entered into possession of said premises 
under claim of title, exclusive of any other rights, founding such claim upon 
a written instrument of the date of October 29, 1877, as being a conveyance 
of the premises in question, and that respondent has been in continued occu- 
pation and possession of said premises included in said instrument for a 
period of time longer than seven years before the filing of said petition, to 
wit, for a period of more than sixteen years. Wherefore, and relying upon 
the above facts, which said respondent avers to be true, respondent says that 
a court of equity has no jurisdiction to hear, try, and determine this cause. 
Wherefore, the respondent prays the judgment of this honorable court 
whether he ought to be compelled to make any other or further answer to 
said petition, and respectfully prays to be hence dismissed with his reason- 
able costs in this behalf most wrongfully expended." 

This plea was traversed, and thereupon the cause was heard before the 
chancellor. John Coles testified as follows: 

"My name Is John Coles. 1 bought this place from Matthew Burke about 
sixteen years ago, and gave him, as well as I can remember, about $40 for 
the place. He was living there at the time. I cannot read or write. Mat- 
thew Burke gave me this paper when I bought the place [producing follow- 
ing paper]: 

•••$35.00. Pensacola, Florida, Oct. 29th, 1877. 

" 'This is to certify that I, Matthew Burke, and my wife, Sarah Burke, did 
sell and deliver to John Coles one place on the Big Bayou, said place being 
the place upon which the said John Coles now lives. We, Matthew and 
Sarah Burke, release all of our right and claim to said place, and all it con- 
tains, in consideration of half payment of all demands. 

his 
•••Matthew X Burke. 
mark 
her 
44 'Sarah X Burke.' 
mark 

"Matthew Burke is dead. I have lived on this place for sixteen or seven- 
teen years. Since the date of this paper, I have claimed it as my own, and 
have never paid rent to any one, and never recognised any one as my land- 
lord. My father and mother lived there with me. My father never lived 
there before I did. I brought him there. Matthew Burke lived there before 
I did." 

Cross-examination: "I have been married about five years, and am about 
41 years old. My father lived with me. I have been away from home at 
work several times for a month, and once or twice as long as two mouths at a 
time,— usually, only a week at a time. This was my home all of the time, 
and, when away at work, I always left my clothes there. My father died 
about three years ago. He was ninety-odd years old when he died. He 
lived with me. Once, when I came back home and told my father that I had 
heard that he had signed a lease to this place to Mr. Fisher, he said that he 
had signed some kind of a paper. He said that he understood that it was 
something about taxes. He had no authority to sign a lease to this place. I 
claim it as my own. I signed a lease to the place across the road from this 
place where I live, and paid Mr. Fisher a dollar on it. I bought out the im- 
provements from Prince Jones, who had leased it, and I went up to Mr. 
Fisher's office, and signed a lease to the place, and paid Mr. Fisher a dollar 
on that lease on the Prince Jones place. When I bought from Matthew 
Burke, he said he sold me his claim. He said that the place was his. I do 
not recollect, when I went to pay Mr. Fisher the dollar for rent on the Prince 
Jones place, that he put into it a receipt to my father, and that 1 told him 
that this was for my place,— the Prince Jones place,— and not for my father's 
place. I do not remember going up to Mr. Fisher's office with my father to 
pay the rent on this place." 
v.Gt)F.no.6 — 53 
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Redirect: "The place I bought from Matthew Burke, now In controversy, 
has been inclosed for fifteen or sixteen years, and I have been living on it all 
the time. I live there now." 

In support of his plea he also produced the evidence of three other wit- 
nesses, and rested his case. Contrary evidence was offered, tending to show 
that the property belonged to the Pensacola Terminal Company, and that one 
Solomon Coles, father of John Coles, had in July, 1886, and again in July, 
1888, signed leases of the property in question, and that John Coles was 
present when said leases were signed. After hearing the evidence, the judge 
rendered a decree that the receiver was entitled to the possession of the 
property, that John Coles was holding possession as tenant of the receiver, 
and that John Coles should deliver possession upon demand. Coles ap- 
pealed. 

John S. Beard, for appellant 

W. A. Blount and A- C. Blount, for appellee. 

Before PABDEE and McCORMICK, Circuit Judges, and TOUL- 
MIN, District Judge. 

PER CURIAM. Tne appellant contends that on the issue 
whether he held the property in question as owner in his own 
right, or as a tenant of the receiver, he was entitled to a trial by 
jury, and we think he was. He was a stranger to the equity case 
in which the receiver was appointed. He claimed as owner for 
17 years under writings that more or less supported his claim; 
and, as to him, the proceeding to dispossess him of the property 
was, to all intents and purposes, a suit in ejectment. The decree 
appealed from is reversed. The cause is remanded, with instruc- 
tions to dismiss the petition of the receiver, but without prejudice 
to his right, under the direction of the court, to institute proper 
proceedings at law to recover the property in controversy. 



LASHER et al. v. McCREERY et al. 
(Circuit Court, D. West Virginia. February 25, 1895.) 

1. Taxation— Forfeiture of Lands— Failure to Enter on Commissioner's 

Books. 

The omission of a tract of land from the books of the commissioner of 
the revenue for only two years (1843 and 1844), and the failure afterwards 
to charge up ttoe back taxes for said years, did not work a forfeiture of 
said land to the state under the act of the legislature of West Virginia of 
1869 (chapter 125). 

2. Same. I 

There can be no forfeiture, under said act of 1869, for nonentry on the 
commissioner's books, unless the land Was left off said books each year 
for five successive years, and the omission of the land from said books 
for any less number of years than Ave did not work a forfeiture under 
said act. 
8. Same— Proceedings against Remote Grantor. 

Robert Morris owned a tract of land containing 480,000 acres, In Vir- 
ginia, and in 1797 he conveyed it away. In 1843 it was sold by the com- 
missioners of delinquent and forfeited lands in the name of Henry Cra- 
mond, a remote grantee of the said Morris. In 1853, Michael Bouvier, to 
whom it had passed by mesne conveyances from the purchaser at said sale, 
divided it Into six separate parcels, all of which he afterwards conveyed 
to others, except one parcel of 8.400 acres. So far as appears, the several 
parcels were assessed to their respective owners, one of said parcels, con- 
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taining 36,750 acres, having been regularly assessed to the grantee of said 
Bouvier, and those claiming under him, from the time of its conveyance 
by Bouvier to the present time, but was returned delinquent for the non- 
payment of the taxes of 1869, and sold by the sheriff in 1871, and pur- 
chased for the state. In 1882 the commissioner of school lands instituted 
proceedings against the original tract of 480,000 acres as forfeited in the 
name of Robert Morris for nonentry on the land books, and in said pro- 
ceedings portions of the 36,750-acre parcel were sold. Held, that said pro- 
ceedings were coram non judice, and a decree declaring a forfeiture in 
said proceedings, and the said sales of portions of said 36,750-acre parcel 
by said commissioner in said proceedings, were illegal and void. 

4. Same— Presumptions prom Lapse op Time. 

Where a tract of land was sold in 1843 by the commissioners of delin- 
quent and forfeited lands, and no claim appears to have been made to 
said land afterwards by the person in whose name It was forfeited prior 
to said sale, or any one claiming under him, it will be presumed, in a pro- 
ceeding involving the title to said land, instituted in 1890, that the pro 
ceedings which resulted in the said sale were regular, and that a new title 
began from the time of said sale by said commissioners. 

5. Same— Delinquent Tax Sale— Irregularities. 

Under the Code of 1868 of West Virginia the sheriff was required, with- 
in 10 days after a delinquent tax sale, to return to the county clerk's 
office a list of the real estate purchased for the state at such sale, and, un- 
less it affirmatively appear that such list was so returned within said 
period of 10 days, the said sale will be held to be irregular and void. 
•. Laches— Equitable Considerations 

The defense of laches, being equitable in its character, will not be al- 
lowed to deprive a rightful owner of his land, unless the principles of 
equity require It to be done. 

7. Same. 

Laches cannot be imputed to one who was ignorant of his rights, and 
for that reason failed to assert them. 

8. Same— Tax Sale. 

Where wild and unimproved lands were sold in 1882, by the commission- 
er of school lands, in proceedings which were illegal and void, and the 
purchaser never took possession of said lands, nor made any improvements 
on them, or change in their condition, and the former owners continued to 
pay taxes regularly on said lands after such sale, and in 1890 brought a 
suit to set aside said sale, alleging that they were ignorant of said sale . 
until a short time before said suit was brought; and It appearing that 
during nearly the whole of the time covered by the delay in bringing said 
suit on account of certain decisions of the appellate court of the state it 
was generally believed and understood by the legal profession and others 
that there was no remedy for the former owner in such case until a de- 
cision by the United States court pointed out such remedy, and said suit 
was brought soon after said last-mentioned decision,— held, that there was 
not such laches on the part of the former owners In bringing said suit as 
would constitute a defense to said suit 

9. Same. 

The decision in the case of Wake man v. Thompson, reported in 40 Fed. 
375, 32 W. Va (Appendix, p. 1), adhered to. 

This was bill by Francis Lasher and others, trustees, against 
John W. McCreery and others, to remove a cloud upon the title tt> 
real estate by annulling certain deeds made by the commissioner 
of school lands in Wyoming county, W. Va. 

Couch, Flournoy & Price, for plaintiffs. 

W. E. Chilton, E. S. Miller, and Johnson, Watts & Ashby, for de- 
fendants. 

Before GOFF, Circuit Judge, and JACKSON, District Judge. 
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JACKSON, District Judge. The bill alleges that the tract of 
land in controversy in this case is a portion of two grants of lanu 
issued by the commonwealth of Virginia in 1795 to Robert Morris, 
one for 320,000 acres and the other for 480,000 acres. The evidence 
discloses a chain of title from the grantee down to Henry Cramond, 
who acquired the lands by deed from the heirs of Thomas Astley 
on the 10th day of December, 1840. It appears that the two tracts 
of land became forfeited in the name of Henry Cramond to the state 
of Virginia for the nonpayment of taxes thereon prior to the year 
1842, and that the lands so forfeited and embraced in the two grants 
were sold in 1843, at which sale William Cramond became the pur- 
chaser; that subsequently Michael Bouvier, by various mesne con- 
veyances, acquired the title to them, and, having had a resurvey 
made of them, he divided all of his lands into six tracts, one of which 
was 36,750 acres, — the subject-matter of this controversy. It is 
disclosed that the plaintiffs acquired the legal title to 36,750 acres 
by proper conveyances from the grantee in the patent down r> 
the date of his deed in 1882. It also appears that the lands wire 
charged with taxes to John Herman on the assessor's books for 
Tazewell county, Va., for the year 1847 to the year 1861, inclusive, 
and were paid; that, owing to the Civil War, there were no taxes 
charged against these lands until the year. 1865, when they were 
charged to Michael Bouvier, in McDowell county, with taxes for 
the years 1865-1868, both inclusive. In the year 1869 this tract was 
consolidated with a tract of 8,400 acres, one of the six divisions 
before referred to, and entered on the assessor's books of McDowell 
county as a tract of 45,150 acres, charged with taxes, returned de- 
linquent for their nonpayment that year, and sold by the sheriff of 
the county in October, 1871, and purchased by the state. After 
the year 1869 the lands appear on the land books of Wyoming coun- 
ty in the name of Patterson and others, who were the owners of the 
tract from 1870 to 1874, inclusive, when they appear in the name 
of Francis Lasher from 1875 to 1890, inclusive, — the year the plain- 
tiffs brought this action. And in this connection it is to be observed 
these two large tracts of land, lying both in McDowell and Wyoming 
counties, appear to have been assessed sometimes in one county 
and then in the other. 

It is apparent from this history of the title to the land in contro- 
versy that, with one exception, from the time it was purchased 
by William Cramond, at the sale made by the commissioner of for- 
feited and delinquent lands in 1843, it has been charged on the land 
books in the names of its various owners, and the taxes paid. It is, 
however, of little or no moment at this time to investigate the his- 
fbry of this title prior to the delinquent sale in 1843. We must, 
at this late day, presume that the proceedings which resulted in 
the sale of the land were regular, and that a new title began at 
that time, which has been transmitted by regular conveyances to 
the plaintiffs in this action. It follows from what we have said 
that the title to the land in controversy is in the plaintiffs to this 
action, unless they have lost it, since they acquired it, by neglect, 
or in some way permitted it to pass from them. 
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This brings us to the consideration of the questions raised by the 
defense to defeat this action. And here it is to be observed that 
the purpose of this bill is to remove a cloud upon the title of the 
plaintiffs by securing a decree to annul and set aside the deeds 
made under the proceedings instituted by the commissioner of 
school lands in Wyoming county in 1881 under the act of 1873, 
under which the defendants claim. The answer of the defendants 
to this position of the plaintiffs is that the land was forfeited un- 
der the act of 1869 as amended in 1872-73 for nonentry upon the 
commissioner's books of Tazewell county for the years 1843 and 1844. 

The contention of the defendants, first, is that, if the land was 
omitted from the proper assessor's book for the year 1832, or any 
year thereafter, and the owner failed to have the back taxes charged 
for five successive years thereon, and such further omission con- 
tinued for one year after the passage of the act, the land became 
forfeited; or, if the land had been omitted for any year prior to the 
passage of the act, including and after 1832, or shall not have been 
charged thereon for five successive years after the passage of the 
act, then, in either case, such failure operated to forfeit the land. 
I cannot concur in this construction of the act It is, to my mind, 
a forced construction to cover the facts of this case. As we have 
before seen, the land in controversy was omitted from the assessor's 
book in 1843 and 1844, and the omission was but for two years; 
but it appears on all the land books in the names of the various 
owners from 1847 down to the institution of this suit, with that 
single exception. What, then, was the duty of the owner of the 
land under the act of 1869, when it was omitted from the- assessor's 
books? Simply to cause them to be entered on the proper as- 
sessor's book, and charge them with the state taxes thereon not 
charged to the owner for the year 1832, or "any year thereafter," — 
that is, 1832, or any year "heretofore*'; that is, prior to the passage 
of the act, and subsequent to the year 1832, or "any year here- 
after"; that is, for any year after the passage of the act, — which 
have not been released or paid, and which were properly chargeable 
to the land. This clause of the statute clearly points out to the 
owner what was required of him. The purpose of the next clause 
is to punish the party for his neglect or failure to comply with his 
duty "for five successive years." What duty? Clearly, the duty 
to enter his lands as required by the statute, and charge them with 
the Lack taxes. And if he fails to do this for five successive years, 
the penalty for his neglect is the forfeiture of his land. And for 
what is this penalty imposed? Is it the neglect to enter the lands 
for one year, or the failure to have them charged thereon for five 
successive years? Certainly, the legislature did not intend that 
the statute should be construed to deprive an owner of his lands 
for the omission of a single year to enter them on the land books, 
and retain the taxes paid both before and after the passage of the 
act. No such injustice could be imputed to the legislature. Such 
a construction of the statute would be not only unjust, but might 
be the means of inflicting great wrong upon an innocent owner. 
We must assume that the legislature, in passing this statute, acted 
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justly and wisely, and in a spirit of liberality to the delinquent land- 
owner, when it declared that before the owner could be deprived 
of his land he must neglect to enter it, not for one, two, three, or 
four years, but for five successive years. The language employed 
seems to me to be too plain to admit of any other construction. 
The law is well settled that in construing a statute we must ascer- 
tain, if possible, the intent of the legislature in enacting it, and 
to so construe it as to give effect to its intention. Looking for 
the true meaning of this statute, and what justly was its object and 
purpose, we think the legislature meant that the owner of any tract 
of land omitted from the proper assessor's book for a period of less 
than five successive years should not be deprived of his land by 
reason of such omission, and that it did not work a forfeiture. 

Before leaving this branch of the case, it might be well to allude 
to the act of 1869, and ascertain its purpose. I do not care to 
review the several acts of 1830, 1831, 1832, 1835, and 1836, relating 
to delinquent lands, more than to say that prior to the act of 1835 
there was no law authorizing the forfeiture of lands for the failure 
of the owner to enter them on the land books, and have them 
assessed with back taxes, so that the state could get her taxes 
from such delinquent lands. The act of 1869, known ad the "Huff- 
man Act," was passed with the view to remedy this evil. By 
that act it was intended to put lands delinquent for the nonpay- 
ment of taxes and those that were delinquent for nonentry on the 
commissioner's books upon the same footing, and for this purpose 
the year 1832 was fixed as the time in the statute when they would 
stand upon a common footing. If I am right in the construction 
of this statute, was the tract of land in question liable to forfeiture 
when the proceedings were instituted by the commissioner for that 
purpose? To answer this question we must ascertain against what 
land the proceedings were had, and if they were taken against the 
tract of land in controversy. It appears from the papers in this cause 
that the action of the commissioner was taken against the 480,000 
acre tract and the 320,000 acre tract granted to Robert Morris. It 
does not appear that any proceedings were had directly against 
the land in controversy, but, if affected by the proceedings, it is 
only by reason of the fact that it was originally a portion of one 
of these two tracts or of both of them. At the threshold of this 
investigation we are met with the fact that Robert Morris had con- 
veyed all of his interest in the two tracts long before the insti- 
tution of these proceedings; in fact the plaintiffs claim under a 
deed made by Robert Morris to William Cramond in 1797, more 
than 80 years before the commissioner instituted his proceedings. 
This statement of facts puts at rest the right of the state, through 
her commissioner of school lands, to move against these lands. The 
title to them had passed out of Morris, and he was no longer charge- 
able with them for taxes on them after their alienation by him. 
From all that appears in this case, the lands in the name of others 
had all been charged with taxes and paid. It does appear that, 
so far as the tract in controversy is concerned, the plaintiffs, and 
those under whom they claim, have been assessed with and paid 
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all the taxes on their lands from 1847 down to the institution of 
this suit, except 1869, and three years during the war, when no 
taxes were assessed against the land. What right, then, had the 
commissioner to proceed against the Morris lands? I answer, none 
whatever. The lands in the name of Morris having been long 
before transferred to others, they were not liable to entry in his 
name, nor had the state any legal claim against them for taxes 
assessed in his name. The action of the commissioner was based 
upon facts supposed to exist, but for which in reality there was 
no foundation, and, as a consequence, was illegal, and of no binding 
effect upon those who claimed the lands under those who had ac- 
quired title thereto more than 80 years before. We must therefore 
hold that these proceedings were coram non judice, and that the 
decree of the court declaring a forfeiture was void. But it is claim- 
ed that this land was forfeited by reason of the purchase for the 
state at the sale of 1871 for the taxes of the year 1869, and an effort 
is made to distinguish this case from Wakeman v. Thompson, 1 32 W. 
Va. (Appendix, p. 1). Briefly, to state the position of the defend- 
ants, it is claimed that the statute makes a distinction when the 
purchaser is the state instead of an individual, in this: that it is 
not required of the sheriff "to return the list of sales with a cer- 
tificate of his oath attached, which must be returned to the (recorder) 
now clerk of the county within ten days after the sale." To sus- 
tain this position, section 31, c. 31, p. 197, Code 1868, is relied on: 

(31) "When any real estate is offered for sale as aforesaid, and no person 
present bids the amount to be satisfied to the state from the sale, the sheriff 
or collector shall purchase the same on behalf of the state for the taxes there- 
on, and the interest and damages on the same, and shall make out a list 
thereof, under the following caption: 'List of real estate within the county 

of , sold in the month (or months) of , eighteen hundred and , 

for the nonpayment of taxes thereon for the year (or years) , and pur- 
chased for the state of West Virginia.' Underneath shall be the several col- 
umns mentioned in the tenth section, with a like caption to each column, 
omitting, however, the column headed 'Name of Purchaser.' The officer mak- 
ing out the said list shall make oath that it contains a true account of all the 
real estate within his county purchased by him for the state during the year 
, and return the list, with a certificate of the oath attached, to the re- 
corder of the county within ten days after such sale, who shall, within twenty 
days after such return, make an accurate copy thereof in a well bound book, 
and transmit the original to the auditor." 

It is true that the caption provided for in this section differs 
somewhat from that required by section 12 when the sale is made 
to an individual. It is claimed by the defendants that under this 
section all that is required is for the return to show the month 
and year when the sale was made to the state. While this is true 
as to the caption, still that is not all that is required to be done. 
The succeeding paragraph, as we have seen, uses the following 
language: 

'The officer making out said list should make oath that it contains a true 
account of all the real estate within his county purchased by him for the state 
during the year and return the list with a certified copy of the oath attached 
to the recorder (clerk) of the county within ten days after such sale who shall 

i See this case, 40 Fed. 375, sub nom. De Forest v. Thompson. —[Ed. 
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within twenty days after such return make an accurate copy thereof in a 
well bound book and transmit the original to the auditor." 

When you compare this clause of section 31 with section 14 of 
this act, it will be found that, while they are not the same in 
phraseology, they are the same in substance. In both sections the 
list is required to be filed within 10 days after such sale. This 
must be done, and it should appear that the mandatory requirement 
of the statute was complied with, otherwise this provision of the 
statute would be useless. The effort to distinguish this case from 
the case of Wakeman v. Thompson, supra, must fail. One of the 
five irregularities set up in that case was "that the sheriff failed to 
return his list of lands sold as delinquent for taxes within ten days 
after the sale and purchase by him for the state," who was the 
purchaser in that case as well as in the one under consideration. 
In a well-considered opinion of this court it held "that the neglect 
of the officer to comply" with that requirement of the statute was 
"such an irregularity as tends to prejudice the rights of the owner 
whose lands have been sold." It is true that neither the clerk nor 
sheriff is required by the express terms of the statute to note the 
day, but it is nevertheless true that the sheriff is required to return 
his list within 10 days, which fact must be established before the 
former owner could be divested of his title, and it passed to the 
state. It does not follow, because the state became the purchaser 
at this sale, that the statute should not be as fully complied with 
as in a case of a sale to a citizen. The irregularity complained of 
in this case is not that the sheriff or. clerk failed to note the time of 
filing his list, but it is the fact that it does not in any way appear 
that he did file his list in 10 days. The court said in the Wakeman 
Case: 

"That the former owner had a right to call at the recorder's office after the 
sale of his lands, and demand the production of the sheriff's report for his 
examination. If he discovered that there was no evidence when the report 
was filed, he could rest upon his rights, for the statute required the list to he 
filed within ten days after the sale. It must in some way affirmatively ap- 
pear, and not be left to the presumption, that the sheriff had discharged his 
duty, which ordinarily, in this class of cases, would be a violent one." 

.We adhere to the ruling of the court in the Wakeman Case, and 
hold that the irregularity complained of in this case falls within 
the previous rulings of this court upon this question, and is fully 
sustained by the supreme court, of West Virginia. Barton's Heirs 
v. Gilchrist, 19 W. Va. 223; Simpson v. Edmiston, 23 W. Va, 675; 
McCallister v. Coth-ille, 24 W. Va. 173; Wakeman v. Thompson, 
supra, p. 1. 

We come now to consider the defense of laches set up by the de- 
fendants to defeat the plaintiffs in this action. This is an equitable 
defense, and is often resorted to when the party who sets it up has 
no defense in law, and for this reason courts should be very cautious 
in applying this doctrine to defeat a rightful owner of the land who 
from neglect which may be the result of the want of proper informa- 
tion refrains from an assertion of his rights until the presumption 
of abandonment arises from his course of conduct. I am aware of 
the tendency in the courts of this day to recognize the defense with 
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growing favor as both meritorious and valid. "Laches," says Mr. 
Justice Brown in Galliher v. Cadwell, 145 U. S. 368, 12 Sup. Ct. 
873, "proceed on the assumption that the party to whom they are 
imputed has knowledge of his rights, and ample opportunity to es- 
tablish them in the proper form; that by reason of his delay the 
adverse party has good reason to believe that the alleged rights are 
worthless, or have been abandoned; and that, because of the change 
in condition or relation during this period of delay, it would be an 
injustice to the latter to permit him to assert them." In a well- 
considered oral opinion in the case of Halstead v. Grinnan this court 
held that laches could not be imputed to one who was ignorant of 
his rights, and for that reason failed to assert them. This case 
was affirmed by the supreme court (152 U. S. 412, 14 Sup. Ct. 641). 
in which case the court says: "There can be no laches in failing 
to assert rights of which a party is wholly ignorant, and whose 
existence he had no reason to apprehend." Applying the principles 
as laid down in the cases just cited to the facts in this case, can we 
hold that the plaintiffs have slept so long upon their rights as to 
render their claim to this land inequitable and unjust as against the 
defendants' claim of title? We think not. There is no fixed and 
unalterable rule applicable to all cases where laches is relied on 
to defeat a recovery. Each case must stand or fall upon the facts 
that surround it. In this case it is claimed that the plaintiffs have 
been guilty of laches, because the land in controversy was sold in 
1882 by the commissioner of school lands, and that the plaintiffs 
took no steps to relieve themselves from the embarrassment arising 
from that sale until they brought this action, in 1800, a period of 
eight years. But there is no evidence that the plaintiffs had aban- 
doned their claim of title or their rightful title to these lands dur- 
ing that period. On the contrary, they continued to pay the taxes 
regularly assessed to the state, which was an undoubted assertion 
of their right to the land. In this connection it is to be noted that 
the plaintiffs were ignorant of the proceedings had in McDowell 
county. But, if they were not, under the construction given by the 
courts of West Virginia of the statutes under which the proceedings 
were had, there was no remedy by appeal, as that remedy had been 
refused by the supreme court of West Virginia in two cases con- 
sidered by it. After these cases had been decided, the case of 
Wakeman v. Thompson was instituted in this court, with a view to 
ascertain if there was not some way to correct the irregular action 
of state officers in selling lands in this state to satisfy delinquent 
taxes. That case was pending for several years, covering the time 
that the defendants rely on in this proceeding as laches to defeat 
the recovery in this action. It was finally disposed of in 1889, 
which decision seems to have shed some new light upon the pro- 
ceedings of the commissioners of "school lands," and opened the 
way for owners to protect their rights to their lands. The profes- 
sion, after this decision, began to look into the rights of their 
clients, which were in a state of suspension after the decisions of 
the supreme court of West Virginia, and this suit was instituted 
shortly after that decision, to get rid of the cloud upon the plain- 
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tiffs' title to this land. During this time the plaintiffs allege they 
were in the dark, and light only came through the case of Wake- 
man v. Thompson. In this connection it must be borne in mind 
that the defendants knew the title under which they claimed the 
land. They knew that. the plaintiffs, and those under whom they 
claimed to have derived their title, had paid all the taxes charged 
and assessed against this land for nearly a century, with the single 
exception in 1869. They knew that the lands were in a state of 
nature, with little, if any, improvement made "upon them. With 
a knowledge of these facts, they purchased the land at the tax sale, 
at a very inconsiderable price, most likely as a speculation. I do 
not overlook the very able and exhaustive argument submitted on 
this point by Judge Johnson, of counsel for defendants. I confess I 
was at first impressed with his views, but, after more mature con- 
sideration, I reached the conclusion that the facts in this case were 
very different from most of the cases where the doctrine has been 
applied, especially in the Dingess Case, 1 decided by my learned 
brother in this court, and approved by the appellate court In that 
case the record disclosed almost a total abandonment of the lands. 
No taxes had been paid for many years, and no assertion of right 
to the lands upon the part of those claiming against Dingess. It is 
one thing to sleep on your rights, but it is quite another thing when 
you wake up in a reasonable time, and take active steps to protect 
your rights. In this case the entire period was only eight years, 
arising out of the fact that the profession had not discovered a 
remedy until Judge Ferguson, in his bill in the Wakeman Case, be- 
came a pioneer to open the way that shed new light upon litigation 
of this character. Nor will it do to say that ignorance of the law is 
no excuse. The law as announced in McOlure v. Maitland, 24 W. 
Va..561, and in McClure v. Mauperture, 29 W. Va. 633, 2 S. E. 761, 
had been accepted by the profession as final upon the rights of 
parties where proceedings had been had by the school commissioner, 
and the lands were sold. This would seem to be a reasonable ex- 
cuse, not only for ignorance of the law, but for the delay in bring- 
ing this suit. By analogy, a man is not supposed to have been neg- 
lectful or abandoned his land until entry is barred by the statute 
of limitations. There was no bar to a right of recovery when this 
suit was commenced. I must therefore hold, as the taxes have been 
regularly paid for well-nigh a century, with the single exception 
referred to, that this fact is not only an evidence, but must be held 
as an assertion of right, as opposed to abandonment, coupled with 
the additional fact that the lands are in a state of nature, so far 
as the record discloses, and that no development or improvement 
has been made by the defendants prior to the institution of this suit, 
and that it would be unjust and inequitable to apply the doctrine 
of laches, and to refuse the plaintiffs' prayer in their bill to vacate 
the numerous tax deeds and remove the cloud upon their title. 

The defendants deny the jurisdiction of this court to grant relief 
in this case, for the reason, as they claim, the remedy of the plain- 

1 56 Fed. 171. 
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tiffs is at law. I do not concur in this position. The plaintiffs in 
this action have a regular chain of title, unbroken, from the com- 
monwealth of Virginia. It is well settled that, in the absence of 
an actual adverse holding, the possession will be presumed to be 
with the holder of the elder title to the land. And in this instance 
there was no actual adverse holding which could operate to destroy 
the possession of these plaintiffs. But, even if that was so, still I 
am of the opinion that the proper jurisdiction in this case is in a 
court of equity. The primary, and I may say the vital, purpose of 
this bill is to remove an alleged cloud upon the plaintiffs' title to 
this land, and at the same time to group all the defendants together, 
claiming from the same source, in one suit, and save a multiplicity 
of suits. This court, in Wakeman v. Thompson, held that the juris- 
diction of a court of equity can be invoked upon the familiar ground 
that by suing in equity, and bringing all the defendants before the 
court in one action, they can avoid a multiplicity of suits. Wake- 
man v. Thompson, supra; 1 Pom. Eq. Jur. p. 245; Boyce v. Grundy, 
3 Pet 215; Oelricks v. Spain, 15 Wall. 211. Numerous other au- 
thorities could be cited to sanction this position, but it is deemed 
unnecessary. It follows from all that I have said that the plaintiffs 
are entitled to relief, and a decree will be drawn to conform with 
this opinion. 

I am authorized to announce that Judge GOFF fully concurs in 
this opinion. 



McOLBLLAN et al. ▼. PYEATT et al. 

(Circuit Court of .Appeals, Eighth Circuit. March 4, 1895.) 

No. 513. 

1. Statute op Fkauds— When in Force in Indian Territory. 

Act Cong. May 2, 1890, which put in force in the Indian Territory, 
among other laws, the statute of frauds, making void conveyances to 
defraud creditors, has no retrospective effect, and, before the passage of 
said act, it was competent for an insolvent debtor to give away his 
property, and deprive his creditors, who had not obtained liens, of the 
opportunity to collect their claims from such property. 

2. Trusts— Following Trust Property — Indian Territory. 

One M., a citizen of the Cherokee Nation, mortgaged certain cattle to 
the plaintiffs. Subsequently he used a part of the cattle so mortgaged 
to purchase the improvements on certain land, which he then conveyed 
to his wife. Held, that M. was a trustee of the cattle for plaintiffs, and 
they had the right to foUow the proceeds of the trust property in the 
hands of M.'s wife; and that, under the act of March 1, 1889, creating 
the United States court in the Indian Territory, that court had power to 
enforce such right. 

Appeal from the United States Court in the Indian Territory. 

This was a suit by Henry C. Pyeatt and James O. Kirby against 
William P. McClellan and Rachel McClellan to subject certain 
property to the payment of a judgment against the defendants. 
The circuit court made a decree in favor of the complainants. De- 
fendants appeal. 
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In this case Rachel McClellan and William P. McClellan, her husband, 
appeal from a decree rendered by the United States court in the Indian 
Territory that subjected the improvements which the appellant Rachel 
claimed to own, and which were situated upon two farms upon lands of 
the 'Cherokee Nation, to the payment of a judgment against her husband in 
favor of Henry O. Pyeatt and James O. Kirby, the appellees. The facts up- 
on which this decree rests are as follows: Rachel McClellan is a Cherokee 
Indian, and a citizen of the Cherokee Nation by blood. William P. Mc- 
Clellan Intermarried with her in 1879, and thereby became an adopted citi- 
zen of the Cherokee Nation. From 1879 until after the rendition of the 
judgment in favor of the appellees, William P. McClellan and his wife oc- 
cupied a farm of about 600 acres upon the lands of the Cherokee Nation. 
During this time he made large and valuable improvements upon this tract 
of land. For convenience this farm will be called the "McClellan Place." 
In 1884, William P. McClellan purchased a large number of cattle of Henry 
C. Pyeatt and James C. Kirby, the appellees. On December 16, 1884, he 
gave to the appellees a mortgage upon about 1,200 cattle, a part of which had 
been purchased of the mortgagees, to secure the payment of certain prom- 
issory notes given by him for the purchase price of these cattle. In 1S85 
he purchased of one Dick Prather the improvements upon a tract of about 
800 acres of the lands of the Cherokee Nation, and paid him for these Im- 
provements with 100 of the mortgaged cattle. For convenience this farm 
will be called the "Prather Place." On October 3, 1889, the appellees re- 
covered a judgment against William P. McClellan upon the debt secured 
by the mortgage upon the cattle for the sum of $7,598.07. On November 18, 
1889, McClellan conveyed the McClellan place and the Prather place to his 
wife, Rachel McClellan, in consideration that she would pay out of the pro- 
ceeds of the places $1,850, which he owed to two of his creditors. The ap- 
pellees obtained a return of nulla bona upon an execution Issued upon their 
judgment against McClellan, and then brought the bill in this case to sub- 
ject these improvements to the payment of their judgment. The court be- 
low decreed that the conveyance to Rachel McClellan was fraudulent and 
utterly void, and subjected both of the farms and the improvements there- 
on, with the exception of 160 acres of the McClellan place, which was oc- 
cupied as a homestead, to the payment of the judgment in favor of the 
appellees. 

George E. Nelson (W7 M. Cravens, on the brief), for appellants. 
John H. Rogers, for appellees. 

Before CALDWELL, SANBORN, and THAYER, Circuit Judges. 

• SANBORN, Circuit Judge, after stating the facts as above, deliv- 
ered the opinion of the court 

Has the act of congress of May 2, 1890, which put in force in 
the Indian Territory the statute of frauds, a retrospective effect? 
This is the crucial question in this case. On November 18, 1889, 
when the conveyance in question from McClellan to his wife was 
made, there was no statute relative to fraudulent conveyances cor- 
responding to 13 Eliz. c 5, in force in the Indian Territory. By 
the act of May 2, 1890 (26 Stat 94, c. 182, § 31, 1 Supp. Rev. St 733), 
congress provided "that certain general laws of the state of Ar- 
kansas * * * are hereby extended over and put in force in 
the Indian Territory." One of these general laws was the pro- 
vision of section 3374, c 68, Mansf. Dig., that "evety conveyance 
or assignment, in writing or otherwise, of any estate or interest 
in lands, or in goods and chattels, or things in action • * • 
made or contrived with the intent to hinder, delay or defraud cred- 
itors or other persons of their lawful actions, damages, forfeitures, 
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debts or demands, as against creditors and purchasers prior and 
subsequent shall be void." The same section of the act of May 2, 
1890, which puts this statute in force in the Indian Territory, pro- 
vides that "upon a return of nulla bona, upon an execution upon 
any judgment against an adopted citizen of any Indian tribe, or 
against any person residing in the Indian country and not a citi- 
zen thereof, if the judgment debtor shall be the owner of any im- 
provements upon real estate within the Indian Territory, in excess 
of one hundred and sixty acres occupied as a homestead, such im- 
provements may be subjected to the payment of such judgment 
by a decree of the court in which such judgment was rendered." 

It is under these provisions of this act of congress that the bill 
in this case was filed and the decree was rendered. On May 2, 
1890, then, for the first time in the Indian Territory, the law de- 
clares that a voluntary conveyance by a debtor to delay or defraud 
his creditors "shall be void." In the absence of such a statute, 
it was perfectly competent for an insolvent debtor to give his 
property to his wife or to his friend, and thus to deprive his cred- 
itors of an opportunity to enforce the collection of their claims 
from any of his property upon which they had fastened no liens. 
The debtor's right of disposition was unrestricted in this respect, 
and it was undoubtedly the frauds that this conditio* of the law 
permitted that originally induced the enactment of the statute of 
13 Eliz. in England, and the adoption of the provisions of that 
statute in the various states of this nation. The conveyance of 
these improvements by McClellan to his wife, then, five months 
before this statute was put in force in the Indian Territory, was 
valid when it was made, and it conveyed to his wife all the title 
to them that McClellan had. Did the subsequent enactment of 
this statute retroact upon this prior conveyance, divest the title 
Rachel McClellan had lawfully acquired, and subject these im- 
provements to the same liability, to be applied to the payment of 
the judgment against her husband to which they would have been 
subject if the deed to her had never been made? The mainte« 
nance of the decree in this case requires an affirmative answer to 
this question, for that decree rests upon this statute of Arkansas, 
put in force in the Indian Territory by this act of congress. To 
sustain it we must hold that the passage and approval of the act 
of congress made a valid title to improvements worth thousands 
of dollars voidable without notice to, or hearing from, their owner, 
and in effect transferred the right to them in an instant of time 
from one individual to others by the mere fiat of the legislative 
department of the government. The unconstitutionality of a 
law that would have such an effect and the manifest injustice of 
such a result forbid any such interpretation of this act of con- 
gress. The language of the act itself likewise forbids it The act 
provides that the laws of Arkansas there specified "are hereby ex- 
tended over and put in force in the Indian Territory," and the lan- 
guage of the Arkansas statute is that every fraudulent conveyance 
"shall be void." The words of the act of congress and of the stat- 
ute relate to the present and the future, not to the past, and there 
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are no words in the act or the statute that indicate any intention 
to give either of them a retrospective effect. "Courts uniformly 
refuse to give to statutes a retrospective operation whereby rights 
previously vested are injuriously affected, unless compelled to do 
so by language so clear and positive as to leave no room to doubt 
that such was the intention of the legislature." Chew Heong v. 
U. S., 112 U. S. 536, 559, 5 Sup. Ct. 255; U. S. v. Heth, 3 Cranch, 
398, 413; Murray v. Gibson, 15 How. 421, 423; McEwen v. Den, 
24 How. 242, 244; Harvey v. Tyler, 2 Wall. 328, 347; Sohn v. 
Waterson, 17 Wall. 596, 599; Twenty Per Cent Cases, 20 Wall. 
179, 187. 

The result is that section 31 of the act of congress of May 2, 
1890, which puts the statute of frauds of the state of Arkansas 
in force in the Indian Territory, had no retrospective effect, and 
did not avoid or affect the conveyances made before its enactment 
This conclusion necessitates a reversal of the decree, a dismissal 
of the bill, so far as it relates to the McClellan place, and a decree 
that the possession of that place, and of all the rents, issues, and 
profits of it, that have been obtained by the receiver in this suit, 
with lawful interest thereon, be returned to the appellant Rachel 
McClellan, because the deed to her was not affected by the sub- 
sequent act*of May 2, 1890, and the decree, so far as it subjects 
the McClellan place to the payment of the judgment of the appel- 
lees, rests entirely upon the erroneous assumption that that act 
avoided the conveyance in question. 

The claim of the appellees to subject the improvements upon the 
Prather place to the payment of their judgment, however, rests 
upon two grounds: First, that the conveyance to Mrs. McClellan 
became voidable by virtue of the act of May 2, 1890; and, second, 
that McClellan purchased * these improvements with cattle which 
he held as their trustee, and that Mrs. McClellan took these im- 
provements charged with that trust. We have already held that 
their claim to this property cannot be maintained upon the first 
ground. Can it be sustained upon the second? The 100 cattle 
with which McClellan bought the improvements upon the Prather 
place were mortgaged to the appellees to secure the very debt now 
evidenced by their judgment McClellan held those cattle under 
that mortgage, as their trustee, to secure their debt, and to apply 
the proceeds of the cattle, when sold, to its payment He bought 
the improvements on the Prather place with these cattle without 
the consent of his cestuis que trustent These improvements were 
the proceeds of the sale of the cattle, and, at the option of the 
mortgagees, they stood charged with the same trust as did the 
cattle themselves. The transfer to Mrs. McClellan was a convey- 
ance of trust property by a trustee, without consideration, and 
this conveyance left the improvements charged, in her hands, with 
the same trust to which they were subject in the possession of her 
husband. 

Where a trustee violates or abuses his trust, the cestui que trust 
has the option to follow the trust property, or that which is sub- 
stituted for it, and he may subject the latter, in the hands of a 
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voluntary grantee or purchaser with notice, to the discharge of the 
trust originally imposed upon the trust property. May v. Le 
Claire, 11 Wall. 217, 236; Perry, Trusts, § 217. Under this prin- 
ciple of the law the improvements upon the Prather place, in the 
hands of Mrs. McClellan, stood charged with the original trust, 
which the appellees had a right to enforce against them. Under 
the act of March 1, 1889, which created the United States court in 
the Indian Territory (25 Stat c 333, § 6), that court was em- 
powered to grant such relief in equity, in cases within its jurisdic- 
tion, as was consonant with the established rules and practice of 
courts of chancery, and this authority was confirmed to it by the 
subsequent act of May 2, 1890. That court, therefore, had juris- 
diction to enforce express or implied trusts in the absence of the 
statute of fraudulent conveyances. Thompson v. Rainwater, 49 
Fed. 406, 1 C. C. A. 304. A decree may accordingly be rendered 
in this case by the court below, directing the sale of the improve- 
ments upon the Prather place to pay the debt to secure which the 
cattle that purchased these improvements were mortgaged. The 
decree below is accordingly reversed, with costs, and the case re- 
manded, with directions to the court below to enter a decree not 
inconsistent with the views expressed in this opinion. 



BOSTON SAFE-DEPOSIT & TRUST CO. v. CHAMBERLAIN (two cases). 

(Circuit Court of Appeals, Fourth Circuit. February 13, 1895.) 

Nos. 90 and 104. 

L Receivers— Compensation. 

A receiver of a railroad 172 miles long, operated by him at a loss of 
$50,000 a year, the gross annual revenue being but $200,000, received as 
compensation $6,000 a year while operating the road, and was also com- 
pensated for services as receiver of the railroad system of which the road 
formed a minor part, and as special master to sell the road. Held, that 
for services rendered during seven months after such sale in winding up 
his receivership, he should not be allowed compensation at the same rate, 
but that a gross sum of $1,750 was sufficient 

3. Same— Counsel Fees. 

The receiver's counsel, for services during the first eight months of the 
receivership, was allowed $4,000. During the subsequent two years his 
services were in great part advice and consultations with reference to the 
usual questions arising in a railroad receivership, and, though constant and 
frequent, not such as to prevent his attending to a general practice. Held, 
that compensation therefor should be by an annual allowance, rather than 
by an itemized account, and, under the circumstances, should not exceed 
$3,000 a year. 

Appeals from the Circuit Court of the United States for the Dis- 
trict of South Carolina. 

These were suits by the Finance Company of Pennsylvania and 
others against the Charleston, Cincinnati & Chicago Railroad Com- 
pany and others, and by the Boston Safe-Deposit & Trust Company 
against the same, for foreclosure of mortgages and the appoint- 
ment of a receiver. Daniel H. Chamberlain was appointed receiver, 
and Augustine T. Smythe was appointed his counsel. On the set* 
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tlement of the affairs of the receivership, orders were made, fixing 
the amount of compensation allowed to the receiver and to his 
counsel. The Boston Safe-Deposit & Trust Company appealed from 
both orders. 

J. P. K. Bryan, for appellant 
A. M. Lee, for appellee. 

Before GOFF, Circuit Judge, and MORRIS and BRAWLEY, Dis- 
trict Judges. 

MORRIS, District Judge. These two appeals involve the reason- 
ableness of the allowances made to the receiver and to his counsel 
in the matter of the receivership of the Charleston, Cincinnati & 
Chicago Railroad. The property consisted of 172 miles of railroad 
between Marion, in North Carolina, and Camden, in South Carolina, 
and was operated in connection with the South Carolina Railroad, 
of which Mr. Chamberlain was also the receiver under decree of 
the same court From the cases in the circuit courts of this cir- 
cuit arising out of the foreclosure suits and the litigation with 
respect to both of these railway properties, facts are known to the 
judges who have heard the cases now under consideration which 
do not appear in the records; but we have not felt that we should 
attempt to divest ourselves of that knowledge in considering these 
appeals, which involve solely the reasonableness of the allowances 
made to the receiver and his counsel. 

By the appeal in No. 104 are brought before us the objections of 
the trustee for the bondholders to the allowances to the receiver. 
Mr. Chamberlain succeeded the temporary receiver, and entered 
upon his duties about the 1st of March, 1801, and operated this 
railroad, in connection with the South Carolina Railroad, until he 
surrendered possession to the purchaser, October 1, 1893,— a period 
of two years and seven months. For his services during this period 
he was paid by order of the court at the rate of $ tf,000 a year. 
The property was sold May 2, 1893, but, the purchaser not fully 
complying with the terms of sale, possession was retained until 
October 1, 1893, and the receiver's compensation continued until 
that date. Thereafter the receiver, upon the ground that he had 
been obliged from tinie to time to pay off the receiver's certificates 
and other obligations out of the moneys which had come to his 
hands as the special master appointed to make the sale, and because 
he had, for want of sufficient funds, been unable to close his ac- 
counts as receiver, petitioned the court to be allowed compensation 
at the same rate, viz. $500 per month for seven additional months, 
— being the period from October 1, 1893, to May 8, 1894, the date 
of his final discharge, and the exoneration of his sureties. It is 
this allowance of $500 per month for these seven months, amount- 
ing to $3,500, which the trustee of the bondholders contends was 
unreasonable, and has appealed from. 

We think it should be taken into consideration that this railroad 
was but a minor part of a system operated by the same receiver, 
and that, although ably managed by him, its annual gross revenue 
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was but 1200,000, and its deficit $50,000 a year. If the receiver 
had been insufficiently paid for his services while operating the 
road, there would be reason for increasing that compensation by a 
liberal allowance for such services as he was called upon to perform 
after surrendering the road and while settling up the receiver's ob- 
ligations and his accounts; but it is known to the court that he 
was at the same time receiver of the South Carolina Railroad, and 
was appointed the special master to sell this railroad, for both of 
which services he was compensated. There are many reasons, we 
think, why his compensation for the period during which he was 
winding up the affairs of his receivership in this case, after the 
duties and responsibilities of his practical management had ceased, 
should be moderate. We are satisfied that a gross sum of $1,750 
for his compensation after October 1, 1893, is sufficient, and that 
more is unreasonable. 

By the appeal in No. 90 there is brought before us the allowances 
to lie receiver's counsel. Upon the appointment of the receiver, 
A. T. Smythe, Esq., of the Charleston bar, was appointed his coun- 
sel. For professional services rendered by him to the receiver from 
March, 1891, to November, 1891, he was allowed $4,000. For serv- 
ices rendered from November, 1891, to March, 1893, a period of 
16 months, the receiver's counsel filed an itemized account, and 
also an itemized account for services after March, 1893, up to De- 
cember, 1893, a period of 8 months. For these services the receiv- 
er's counsel was allowed $9,000, making, with the $4,000 previously 
allowed, $13,000 allowed to the receiver's counsel during a period 
of 2 years and 7 months. An examination of the items of services 
shows that they were not for matters of large importance affecting 
the receiver or the property, but were in great part advice and 
consultations with reference to the usual questions arising in con- 
nection with a railroad receivership. The principal matters of con- 
sultation and advice were with regard to contested assessments 
of the railroad property for taxes, but in this matter several rail- 
roads in the state had joined together, and had employed special 
counsel to conduct the litigation growing out of it. The allow- 
ance of $4,000 for counsel fees during the first eight months of 
the receivership is not now questioned, and it may be presumed 
that during that period, at the commencement of his duties, the 
receiver had new questions and difficulties, which required more 
constantly the advice and services of counsel; but for the subse- 
quent two years the items of service, although constant and fre- 
quent, disclose no such demand upon the time of counsel as would 
prevent his attending to the usual claims of a general practice. All 
the parties to the case were represented by counsel, and the duties 
of the receiver's counsel had reference solely to the receivership. 
For such services to a receiver, a fair and just method to compensate 
counsel is by an annual allowance, rather than attempt to value 
each item of service. We have been unable to escape the conclu- 
sion that, valued as such services usually are under similar circum- 
stances, in connection with a railroad of minor importance, operated 
as part of a system, and not earning its running expenses, more 
V.66F.no.6— 54 
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than $3,000 a year for the receiver's counsel is unreasonable. In 
our opinion, a fair and just allowance should not exceed $6,000, in 
addition to the f 4,000 already paid. We have not reached the con- 
clusion that we must reduce these allowances without reluctance, 
for the reason that in such cases what is a fair compensation is 
so much a matter of judicial discretion; but we think it is im- 
portant that the circuit courts of appeals should endeavor in their 
respective circuits to bring about as much uniformity in such al- 
lowances as the cases will admit of. Such services, under some 
peculiar circumstances, or by agreement of the parties before the 
court, or upon ex parte applications, have often been, in many courts 
of this country, so extravagantly compensated that we think there 
has been a tendency to establish a standard of compensation in 
matters connected with railroad foreclosures which is unreason- 
ably liberal as compared with similar services in any other employ- 
ment or with respect to any other subject-matter. 

Decrees reversed, and proceedings remanded, with directions to 
modify the decree in No. 104 so as to award $ 1,750 to the receiver, 
and in No. 90 so as to award $6,000 to the receiver's counsel; each 
party to pay his own costs in this court, and one-half of the costs 
of printing the record. 



SETTLE et aL v. HARGADINE-McKITTRICK DRY-GOODS GO. 

(Circuit Court of Appeals, Fifth Circuit December 31, 1894.) 

No. 322. 

Partnership— Power of Onr Partner to Mortgage. 

It is within the power of one member of a partnership, acting in good 
faith, to make a valid chattel mortgage of all the partnership property, to 
secure partnership indebtedness. 

In Error to the Circuit Court of the United States for the East- 
ern District of Texas. 

This was a suit by the Hargadine-McKittrick Dry-Goods Com- 
pany against George M. Settle and others to set aside a chattel 
mortgage. The circuit court gave judgment for the plaintiff. De- 
fendants bring error. 

H. D. McDonald and E. S. Connor, for plaintiffs in error. 
James G Dudley, for defendant in error. 

Before PARDEE and McCORMICK, Circuit Judges, and BRUCE, 
District Judge. 

McCORMICK, Circuit Judge. The only question necessary to be 
considered in this case is whether one partner can execute a valid 
chattel mortgage on all of the partnership property to secure part- 
nership indebtedness. This case was tried in the circuit court 
without a jury, and the judge to whom it was submitted answered 
the question just stated as follows: 

"I find, as a matter of law, that as W. J. Ritchie had no express authority 
from liis partner, J. A. Carter, to execute the instrument of writing in evi- 
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dence in this cause, under the law of partnerships, where each partner acts as 
agent of the other partner within the scope of the partnership business; he 
had no implied authority or power to execute such instrument, and, without 
the assent of his partner, to transfer and convey all of the partnership prop- 
erty, of every description, placing same in the possession of a third party as 
trustee, to dispose of same absolutely, and out of the proceeds to pay certain 
preferred creditors, thereby immediately putting an end to the partnership, 
and breaking up the partnership business." . 

The property conveved in the mortgage was personal propertv, 
to wit: 

"All of our stock of goods, consisting of dry goods, boots, shoes, clothing,, 
hats, caps, notions, etc., also all the counters, shelving, and other fixtures, in 
the storehouse now occupied by us, also one iron safe; all of said goods 
•being situated in the storehouse belonging to Mrs. Eliza Gibson, on the east 
side of the public square, in Paris, Lamar county, Texas, now occupied by 
us as a dry-goods and clothing store; and we hereby also transfer and assign 
to the said Geo. M. Settle, as trustee, all the notes and accounts now due to 
us, also one bale of cotton at J. B. Anderson's gin. This conveyance is In- 
tended as a chattel mortgage to secure the payment in fuU of all the above- 
named debts; and we hereby deliver the immediate possession of all said 
above-named personal property to the said Geo. M. Settle, and he is hereby 
authorized and empowered to take the same into his possession, and proceed 
to sell the same at public or private sale, by retail, in lots, or in bulk, as to 
him may seem best, within three months from this date, and the proceeds of 
the same to apply to the payment of aU the above-named debts, after paying 
aU the expenses of executing this trust including a commission of five per 
cent, to himself, as compensation for his services, and a reasonable amount 
for attorney's fees and counsel, and the residue, if any, he shall hold subject 
to our order. And the said Geo. M. Settle is hereby authorized and empow- 
ered to collect and to sell all of said notes and accounts at public sale or pri- 
vate sale, with or without notice, and to transfer and assign the same to the 
purchaser or purchasers thereof, and the proceeds of the said sale to apply to 
the payment of aU of said above-named debts." 

This is a chattel mortgage in Texas. It was executed in the name 
of the firm by one only of its members. The debts secured were 
partnership debts. There is no suspicion of fraudulent action or 
intent as to the other partners, or as to unpreferred creditors, be- 
yond the mere fact of preference. We cannot concur in the con- 
clusion of law announced and acted on by the circuit court. We 
do not deem it useful to review the authorities on the question. 
To our minds they support but one conclusion. The reasoning 
in support of the power of one partner to make such a mortgage 
has, perhaps, never been more clearly and forcibly stated than by 
Judge Marshall in Anderson v. Tompkins, 1 Brock. 456, Fed. Gas. 
No. 365, and by Judge Shaw in Tapley v. Butterfield, 1 Mete. (Mass.) 
515. With these all subsequent decisions substantially agree. 
Any apparent departure is due either to local statutes ,or to the 
presence of some element of actual fraud. The statutes and de- 
cisions in Texas have not modified the doctrine, and no element of 
actual fraud is present in this case. As the judgment of the cir- 
cuit court was evidently based on the erroneous view of the law 
indicated, we do not notice the other points suggested in the inter- 
esting brief submitted for the defendant in error. 

The judgment of the circuit court is reversed, and the case re- 
manded to that court, with direction to award a new trial. 
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SAVAGE v. WORSHAM. 

(Circuit Court, S. D. California. April 1, 1806.) 

Public Lands— Homestead Entbos— Bill to Control Titlb. 

A bill seeking to control title to land patented to defendant under a 
homestead entry alleged that complainant, in the belief that the land in 
question was embraced in a homestead entry filed by him, made valuable 
Improvements thereon long prior to defendant's homestead entry; but 
there was no allegation that complainant had made application to permit 
him, by reason of the mistake, to cancel his entry in whole or in part 
and Include therein the land in question. Held, that the bill could not 
be maintained, for It was not enough to show that defendant should not 
have received the patent, but it must be made to appear that the land 
should have been awarded to complainant, had the law been properly ad- 
ministered by the land department. 

This was a bill in equity by William E. Savage against William 
O. Worsham, seeking to control title to certain lands. 

William E. Savage, in pro. per. 
Chapman & Hendrick, for defendant 

ROSS, Circuit Judge. The complainant, by his bill, seeks to 
control the title to a certain portion of the S. W. *4 of section 22 
in township 2 S., of range 11 W. of the San Bernardino base and 
meridian, situated in Los Angeles county, CaL, which quarter sec- 
tion was conveyed to the defendant by a patent issued by the gov- 
ernment pursuant to a homestead entry thereof made by him. 
The tract to which the complainant claims to be entitled is the 
S. E. % of the S. W. % of the section mentioned, concerning which 
the bill alleges that complainant, in the belief that it was a por- 
tion of the land embraced in a homestead entry which he had 
filed on the 23d of March, 1885, had made valuable and substan- 
tial improvements long prior to the time when the defendant made 
his homestead entry. If it be conceded that the bill shows that 
the entry of the defendant was improperly allowed, and the quar- 
ter section, including the 40 acres in controversy, was improperly 
patented to the defendant by the government, still an insuperable 
objection to the bill, as presented, is that it does not show that 
the complainant is entitled to the 40 acre tract It shows that 
complainant believed that the 40-acre tract in controversy was 
included within his own homestead entry, but that, as a matter of 
fact, it was not It does not disclose any change in his home- 
stead entry, nor any application on his part to the officers of the 
land department to permit him, by reason of his mistake, to 
cancel his entry, in whole or in part, and include therein the 40 
acres in question. Certainly, so long as his entry stood, he was 
not legally entitled to another homestead. A seasonable applica- 
tion on his part to the officers of the land department to cancel 
his entry in part, and include therein the 40-acre tract in contro- 
versy, upon the ground that it had been inadvertently omitted 
therefrom, might have been granted, and, no doubt, would have 
been, in the event of a sufficient showing. But, so far as the bill 
shows, no' such application was made by the complainant Until 
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his own entry had been so changed as to admit of his acquiring the 
tract in dispute, he could not be injured by its wrongful disposal 
to another. Whether the court could award the complainant the 
relief he seeks, had the officers of the land department refused to 
permit him to so change his entry as to embrace the 40-acre tract 
in controversy, need not be determined, for there was no such 
refusal. Passing over the informalities of the bill, and the many 
averments of matters of evidence, the case made by it is wholly 
insufficient to entitle the complainant to a decree. It is not 
enough for complainant to show that the patentee ought not to 
have received the patent, but, to maintain his suit, it must be 
made to appear that the land in question should have been award- 
ed to the complainant, had the law been properly administered by 
the land department. Bohall v. IHlla, 114 U. S. 47, 5 Sup. Ot 782; 
Lee v. Johnston, 116 U. S. 48, 6 Sup. Ct 249. Demurrer sustained, 
with leave to complainant to amend within 10 days, if he shall 
be so advised. 



TOPLIFF v. ATLANTA LAND & IMP. CO. 

(Circuit Court of Appeals, Fifth Circuit January 8, 1895.) 

No. 333. 

Vendor and Vendee— Construction of Title Bond. 

A title bond, given by a company which held the land under a perpet- 
ual lease with right to extinguish the same on certain conditions, recited 
the sale as made "subject to the annual ground rent," and provided that 
the purchaser should pay such rent pending the discharge of his deferred 
purchase-money notes, whereupon, all conditions being complied with, the 
obligor would execute "a good and sufficient title." Held, that this meant 
a title subject to the perpetual lease, and the grantor was not bound after 
full payment of the purchase money to extinguish the same for the pur- 
chaser's benefit, or to pay the ground rent 

Appeal from the Circuit Court of the United States for the North- 
ern District of Georgia, 

This was a suit in equity by John A. Topliff against the Atlanta 
Land & Improvement Company to enjoin the prosecution by it of an 
action of ejectment against him, and to enforce specific perform- 
ance of a bond to convey title, which complainant held by assign- 
ment from Warren B. Crosby, the obligee named therein. By 
amendment to the bill the Atlanta Land & Annuity Company, 
Paul A. Seeger, and J. S. Rosenthal were also made parties defend- 
ant. The circuit court, by its decree, refused to adopt the con- 
struction of the title bond contended for by complainant, and he 
thereupon took this appeal. 

The Atlanta Land & Improvement Company, at the time of making 
the bond for title, held the land under a perpetual lease from the 
Atlanta Land & Annuity Company, and the point in dispute in the 
case was whether, after completing his payments of the purchase 
money, the assignee of the bond was bound to pay the ground rent, 
or whether the Atlanta Land & Improvement Company was bound 
to pay it. The parts of the bond material to this controversy were 
as follows: 
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"The condition of the above obligation is such that the above-bound body 
corporate hath this day sold unto the said Warren B. Crosby a certain lot or 
parcel of ground and premises lying and being in the city of Atlanta," etc. 
[Here follows the description.] "Which lot, as above described, the said body 
corporate hath sold unto the said Warren B. Crosby at and for the sum of 
thirty-five hundred dollars, subject to the annual ground rent of one hundred 
and ten dollars, payable semi-annually on the first of April and October, 
respectively, of each and every year, of which amount the said Warren B. 
Crosby has this day paid unto the Atlanta Land Improvement Company the 
sum of fifty dollars, leaving accordingly a balance due, on account of pur- 
chase money, of thirty-four hundred and fifty dollars, which said balance of 
purchase money it has been mutually agreed shall be payable in installments 
of fifty dollars on the 15th of each and every month, with interest, until the 
said balance of purchase money is fully and finally satisfied and paid, in- 
cluding interest thereon at the rate of six per cent per annum. In settlement 
of which the said Crosby has this day passed over and delivered unto the said 
Atlanta Land Improvement Company his sixty-nine promissory notes, all of 
even date, each for the sum of fifty dollars, and payable at intervals of one 
month, with interest at six per cent., so that the last of said series of notes 
will become due and payable sixty-nine months from this date, with the right 
and privilege of anticipating payment before maturity, so as to stop interest. 
And it is further mutually understood and agreed between the said Warren 
B. Crosby jand the Atlanta Land Improvement Company that, pending the pay- 
ment of the said balance of purchase money in the manner aforementioned, 
the said Warren B. Crosby shall and will promptly pay the ground rent on 
the aforementioned property, as the same shall respectively fall due and be- 
come payable," etc. "It being expressly understood that time is of the es- 
sence of this agreement, and that the above conditions are conditions prece- 
dent," etc. "Now, if the said Warren B. Crosby shall well and truly pay the 
promissory, notes as aforementioned at the times hereinbefore mentioned, and 
shall continue the payment of the same until the balance of purchase money 
owing by him shall be fully satisfied and paid, as also the interest thereon at 
the rate of 6 per cent per annum, and shall perform the other conditions as 
above provided for, then the Atlanta Land Improvement Company is bound to 
execute to the said Warren B. Crosby, his legal representatives or assigns, a 
good and sufficient title to the above-described lot or parcel of ground and 
premises," etc. 

The cause was tried upon the following agreed state of facts: 

For the purpose of a judicial determination of the substantial issue between 
the parties to the above-stated case, all the facts are hereby admitted to be 
such that the only question for adjudication is the proper construction of the 
bond for title now before the court, with respect to the obligee's liability to 
pay the ground rent after completing payment of the purchase money, it 
being admitted that the obligee and his assigns paid the ground rent pending 
payment of the purchase money, and refused to pay the ground rent after 
having paid all the purchase money. If the court shall be of opinion that 
said bond for title obliges the Atlanta Land Improvement Company to make 
to W. B. Crosby, or his assigns, a good title, without liability to the ground 
rent, the decree should be for the complainant Topllff. But if the court shall 
be of opinion that said bond for title obliges W. B. Crosby or his assigns to ac- 
cept a lease for 09 years, conditioned to pay ground rent on the terms speci- 
fied in the lease from the Atlanta Land & Annuity Company to the Atlanta 
Land Improvement Company, which lease is before the court, the decree 
should be for the defendants. Each of the parties saving and reserving the 
right to except to the decision of the court and to appeal in the mode provided 
by law. 

In the circuit court the following opinion was delivered by New- 
man, District Judge: 

The sole question for determination in this case is the proper construction of 
the provisions of a bond for title from defendant to W. B. Crosby, complain- 
ant's assignor. An agreement between the parties is as follows: [Here fol- 
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lows agreed statement of facts and copy of Bond for Title, already printed.] 
It will be perceived that Crosby took the land In question "subject to the an- 
nual ground rent of one hundred and ten dollars, payable semiannually on the 
1st day of April and October, respectively, of each and every year." He also 
accepted the bond with the statement therein that the Atlanta Land Im- 
provement Company held the land covered by the bond (as well as other ad- 
joining lands) under a lease from the Atlanta Land & Annuity Company for 
99 years. It is conceded in the agreement that Crosby took the land with 
this knowledge, and that he is chargeable with such knowledge. It is con- 
tended, however, as to Crosby's knowledge of the facts that this obligor only 
held a leasehold interest in the land, that he also had knowledge of certain 
provisions in this lease by which the improvement company held the land 
entitling that company to extinguish this lease by complying with certain 
named conditions, and acquire a right to a fee-simple title. And it is urged 
that Crosby and his assignee, Topliff, had the right to assume, under all the 
terms of the bond for title, that this would be done, and that, upon the pay- 
ment of Crosby or his assignee of the purchase money and the ground rent 
during the period of the payment of the purchase money, the improvement 
company would take advantage of its right under the lease, and get from the 
annuity company a title unincumbered with ground rent, and convey the 
same to the holder of the bond. It is also claimed on behalf of Topliff that the 
clause in the bond that, "pending the payment of said balance of purchase, 
money," Crosby shall pay the ground rent, qualifies and explains the preceding 
general statement that Crosby took "subject to the annual ground rent, etc.," 
and that the latter clause contains and is the real contract between the par- 
ties. It is entirely clear that the latter expression in the bond in no way 
qualifies or affects the former language. The last clause simply sets out 
what Is (among other things) required of the obligee before he shall become 
entitled to a deed. It states the conditions precedent to the right to a deed, 
and in no way determines the kind of deed to which the obligee is entitled. 
The character of the whole paragraph as to purchase money, Insurances, 
taxes, etc., as well as to ground rent, clearly indicates this. The part of the 
bond which must determine the kind of "good and sufficient title" to which 
Crosby or his assignee became entitled on compliance with the bond's condi- 
tion, is the general provision as to the purchase price,— that is, $3,500,— sub- 
ject to the annual ground rent of $110. The price is $3,500, subject to the 
annual ground rent; and clearly, in the absence of restrictive language, that 
sum, the annual ground rent for which the improvement company was liable 
to the annuity company. It being a question of price, mere details in the sub- 
sequent part of the instrument as to the manner in which the trade should 
be consummated, are immaterial in determining the price. The conclusion 
is that Topliff, as assignee of Crosby, is only entitled to a conveyance from 
the improvement company of the land subject to the payment of the ground 
rent and that a decree must be entered accordingly. 

A. H. Davis, for appellant 

Alex. O. King and Jack J. Spalding, for appellee. 

Before PARDEE and McCORMICK, Circuit Judges* and BRUCE, 
District Judge. 

PER CURIAM. As the sole question presented for review in this 
court is the proper construction of the bond for title, and that given 
by the circuit court was correct, the judgment appealed from is 
affirmed. 
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LOOMIS et al. v. RUNGB. 

(Circuit Court of Appeals, Fifth Circuit January 15, 1895.) 

No. 328. 

1. Statutes— Supplemental and Amendatory Acts— Texas Constitution. 

July 11, 1856, the legislature of Texas passed an act changing the> time 
for holding court in C. county to the first Mondays in February and Au- 
gust a. term having previously been held in November. On July 29th the 
legislature passed an act entitled "An act supplemental to" the first act, 
providing that so much of the first act as required the court to be held in 
C. county on the first Monday of August should not take effect till the 
following year, that the fall term of the court in 1856 should be held on 
the first Monday of December, and that all process returnable to the term 
at any other time should be returnable on that day. Held, that such act 
was fairly described as a supplemental act and was not an amendatory 
act, within the provision of the constitution of Texas then in force (article 
7, § 25) forbidding the amendment of an act by reference to its title; and 
that such act extended the life of process, formerly returnable to the No- 
vember term, until the first Monday of December, 1856. 

2. Same— Description op Object op Act in Title. 

Held, further, that the object of the act was sufficiently expressed in its 
title, within the provision of said constitution (article 7, § 24) that every 
law shall embrace but one object and that shall be expressed In its title. 

Appeal from the Circuit Court of the United States for the West- 
ern District of Texas. 

This was a suit by Julie Runge against John A. Loomis, the 
Ostrander & Loomis Land & Live-Stock Company, and others to 
quiet and remove clouds upon the title to certain land. The cir- 
cuit court rendered a decree for complainant Defendant Loomis 
appeals. Affirmed. 

Pranz Fiset and John C. Townes, for appellant 
T. N. Waul, for appellees. 

Before PARDEE and McCORMICK, Circuit Judges, and BRUCE, 
District Judge. 

BRUCE, District Judge. The bill was brought in the court be- 
low by Julie Runge, residing in the city of Hanover, in the empire 
of Germany, and a subject of the empire of Germany, against John 
A. Loomis and others named, all citizens of the state of Texas, 
except the Ostrander & Loomis Land & Live-Stock Company, a cor- 
poration under the laws of the state of New Jersey, having its 
principal office and place of business in Concho county, Tex., of 
which John A. Loomis is agent and manager. Complainant says 
in her bill : That she is the widow of Henry Runge, deceased, who 
died on or about the 17th day of March, 1875, and at the time of 
his death had a large estate, consisting of lands and personal prop- 
erty, in the state of Texas, all of which was community property 
of their marriage, owned by decedent and complainant That 
said Henry Runge died testate, and devised by his last will, which ! 

was probated, his share in the community lands in the state of I 

Texas to the children born of their marriage, who are. named in ! 

the bill, and from whom it is charged complainant purchased, for 
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a fall price, each of their respective shares in said lands, and in 
the conveyance of the same by deed the daughters were joined 
by their respective husbands, who are named; and that the con- 
veyances have been filed for registration in the proper counties 
where portions of the land lie. That from the year 1846 to the 
year 1850, and previous to said years, said Henry Bunge, deceased, 
was conducting a mercantile establishment in the county of Cal- 
houn, in the state of Texas. That the German Emigration Com- 
pany, at that time introducing colonists into the state of Texas, 
contracted with him to a very large amount for provisions and 
supplies for said colonists, and also for advances of money to said 
emigration company, to be used for the transportation of colonists 
and other necessities of the company. That, the German Emigra- 
tion Company failing to . pay *as agreed, Henry Bunge instituted 
suit against the company and its several members, and thereupon 
on or about the 24th of September, 1850, obtained judgment for 
the sum of $6,950.28, with interest at the rate of 8 per cent, per 
annum from the date of judgment until paid, together with costs 
of suit. That execution was afterwards issued upon this judgment, 
levied upon the lands in question, which were sold under the exe- 
cution November 4, 1856, and deed made by the sheriff to Henry 
Bunge November 5, 1856. Conspiracy and fraud is charged against 
the defendants. They are charged with trespassing upon the 
lands, and that they are liable for rent and occupation of same. 
The prayer is to quiet and remove clouds upon her title to the 
lands in question, to relieve her from a multiplicity of threatened 
suits, that she may be decreed to have a full and perfect title to 
the lands sued for, and for general relief. The answers of such 
of the defendants as do make answer to the bill and amended bills 
make general denials; deny the existence of a valid judgment of 
Henry Bunge v. German Emigration Company, through which 
plaintiff claims to derive title; deny all charges of fraud and con- 
spiracy; and set up a purchase in good faith from widow of M. A. 
Dooley of the lands in controversy, founded upon a deed of one 
H. Wilkie to Dooley, dated October 15, 1851* conveying 100 pre- 
mium certificates, for 320 acres of land each, for the consideration 
of fl,600. The assignments of error reduce the matter which is 
contained in a voluminous record to a somewhat narrow compass. 
The appeal is by the defendant John A. Loomis alone; and the. 
errors complained of in the court below are the admission in evi- 
dence of the pluries execution issued by the clerk of the district 
court of Calhoun county, Tex., in the case of Henry Bunge v. Ger- 
man Emigration Company, on April 8, 185G, with the return of the 
sheriff in the writ, and the admission in evidence of the deed from 
the sheriff to Henry Bunge for the lands in controversy, and to the 
construction and effect to be given to an act of the legislature of the 
state of Texas of July 29, 1856, purporting to be an act supple- 
mental to an act to change the terms of holding courts in the Tenth 
and Fourteenth judicial districts. 

The question is the validity of the sheriff's sale made under 
execution issued upon judgment of Henry Bunge v. German Emi- 
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gration Company, of date September 24, 1850. It is said the judg- 
ment does not support the execution, because there is a variance 
between it and the judgment as to the persons named comprising, 
the firm of the German Emigration Company. This objection, 
and others of the same order, suggested rather than insisted on in 
argument for appellant, whatever of force they might have had 
in a direct proceeding, are not good, coming, as they do here, in a 
collateral suit. The judgment here was against the German Emi- 
gration Company, and it was the property of the company that was 
sold, not that of individual members of the company. The cases 
cited in appellant's brief ai>d argument do not sustain the conten- 
tion. The next point, tfnd perhaps the one most insisted upon 
by appellant, is that the sale to Runge under execution was made 
after the return day of the execution, and after it had expired, and 
the sale was therefore void. It was issued April 8, 1856, and the 
return day named therein is the second Monday after the first 
Monday in September, 1856, that being the first day of the next 
succeeding term of the court, as the law then was; so that, as 
claimed, it was functus officio before the date of the sale under it, 
in November, 1856. 

The appellee insists that the return day of the execution in ques- 
tion was not as stated in it, for that, after it was issued, and 
in July, 1856, the legislature of the state of Texas passed an act 
which extended the return day of this execution to the first Mon- 
day in December, 1856, a date subsequent to the sheriff's sale. 
There were two acts of the legislature of Texas passed in July of 
this year touching the subject, — the first one, "An act to change 
the time of holding the district courts in the Tenth and Four- 
teenth judicial districts," passed July 11, 1856, and "An act supple- 
mental to an act entitled 'An act to change the time of holding 
court in the Tenth and Fourteenth judicial districts,' " passed 
July 29, 1856. The first act changed the time for holding the court 
in Calhoun county to the first Mondays in February and August, 
and the latter act, called a "supplemental act," provided that "so 
much of the above entitled act as requires the district court to be 
held in the county of Calhoun on the first Monday of August and in 
the county of Victoria on the second Monday after the first Mon- 
day of August shall not take effect until the first of January, 1857, 
. and that the fall term of said court, 1856, shall be held in Victoria 
county on the second Monday of November and may continue in 
session two weeks and the fall term, 1856, of said court for the 
county of Calhoun shall be held on the first Monday of December, 
3856, * * * and that all process returned to these courts 
at any other time shall be returnable at the time fixed by this 
act." The intention and purpose of this latter act is clear, and, 
if a valid act, extends the life of the execution until after the day 
of sale. But the appellant's proposition is that this act is void, 
and can have no such effect; that, while it is called a "supplemental 
act," it is in reality an amendatory act, and is in violation of the 
constitution of the state of Texas in force at the time, which pro- 
vided (section 25, art. 7) : "No law shall be revised or amended by 
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reference to its title but in such case the act revised or section 
amended shall be re-enacted and published at length." There may 
be some question as to whether an act of a legislative body is 
amendatory, ot merely supplemental to a former act, in a given 
case. The word "supplemental" is defined: "That which supplies 
a deficiency or meets a want" Webst. Diet. Noting the dates 
of these respective acts of the legislature, it is seen that but a few 
days could elapse from the passage of the first act until the first 
Monday in August, when, under its provisions, the court should 
convene in Calhoun county, and that no provision was made in it 
for the return of process issuing before its enactment. It pre- 
sented a case requiring remedy at the hands of the legislature. 
The legislature, deeming the act defective for these or other rea- 
sons, might properly seek to supplement it by providing a term of 
the court later in the year for Calhoun county, and providing that 
all process returnable to these courts at any other term shall be 
returnable at the time fixed by this act This was a clear case 
of defective legislation, and, if in some sense amendatory, we do 
not deem it obnoxious to the constitutional provision, as claimed 
by the appellant Nor do we think the cases cited, most of which 
are from states other than Texas, support appellant's contention. 
It is insisted, also, that this act is invalid because its object is 
not expressed in its title, as required by section 24, art 7, of the 
constitution, which provides that: "Every law enacted by the leg- 
islature shall embrace but one object and that shall be expressed 
in the title." It is claimed that these sections of the constitution 
are mandatory, and fatal to the act of July 24, 1856. In Gunter 
v. Mortgage Co., 82 Tex. 502, 17 S. W. 840, the court, while holding 
the constitutional provision mandatory, says: "While this is so, 
such provisions have been liberally construed, and it has been 
steadily held that a title which is in substance a compliance with 
the requirement of the constitution is sufficient" In State v. Mc- 
Cracken, 42 Tex. 386, the court, speaking of the provision last 
quoted, supra, says: "In holding this provision to be mandatory, 
it has been well said that it would be appropriate to give it a 
vigorous and technical construction " Johnson v. Martin, 75 Tex. 
33, 12 S. W. 321, holds "that the provision that a bill aftiall not 
contain more than one subject, which shall be clearly expressed 
in its title, requires the general or ultimate object to be stated in 
the bill, and not the details by which the object is to be attained." 
The title of the act which is supplementary. or amendatory, if you 
will, to the former act, refers distinctly to the title of the former 
act. We do not think this objection is well taken; that these 
objections are more specious than sound; and that the act of 
July 29, 1856, preserved the life of the execution to the first Monday 
of December, 1856, while the sale was made in November previous; 
and that complainant is entitled to recover upon the strength of 
her own title. 

In the view taken of the case, we need not consider the evidence 
relied on by the complainant to sustain the charges of conspiracy 
and fraud on the part of the defendants, nor the evidence of defend- 



Digitized by 



Google 



860 FEDERAL REPORTER, Vol. 66. 

ants in the attempt to prove good faith in the purchase under the 
Dooley title; but we think it proper to say that equity of the case, 
as shown in the evidence, is for the complainant, in whose favor 
we have found the legal title. The decree of the court below is 
affirmed. 



SEARS et al. v. MAHONET et aL 

(Circuit Court, B. D. Louisiana. March 1, 1896.) 

No. 12,357. 

1 CONTRACTORS FOB PUBLIC WORKS— ACT AUG. 13. 1894. 

Act Cong. Aug. 13, 1804, providing that any person contracting with 
the United States for the prosecution of a public work shall, before com- 
mencing such work, give a bond to pay all persons supplying him with 
labor or materials, and that a person supplying labor or materials to the 
contractor should have a right of action, in the name of the United States, 
on such bond, has no retroactive effect and does not authorize a suit upon 
such a bond given before the passage of the act 
& Mechanics' Liens— Louisiana Statute. 

Whether, under the Louisiana statute, persons furnishing feed for mules 
used by a contractor in and about the construction of a levee have a lien 
on such levee or moneys due for building the same, quaere. 

On Application for Preliminary Injunction. 
O. B. Sansum, for Sears et al. 
Jos. W. Carroll, as amicus curiae. 

PARLANGE, District Judge. This is a proceeding intended to 
be justified by the act of congress approved August 13, 1894, enti- 
tled "An act for the protection of persons furnishing labor and 
materials for the construction of public works." The bUl of com- 
plaint is in the name of the United States, for the use of Sears & 
Son, a commercial firm domiciled in the city of New Orleans. The 
bill avers that on December 1, 1893, the United States contracted 
with John Mahoney that he should construct the Merritt levee; 
that, among the stipulations of said contract, it was agreed that 
Mahoney should pay all liabilities for labor and materials incurred 
in prosecuting said work; that Mahoney agreed to execute a bond 
in favor of the United States, with proper sureties, for the perform- 
ance of all the covenants of the contract, and that he did execute 
such a bond on December 1, 1893, with James Pendergast and 
Michael Ross as sureties; that on January 1, 1894, Mahoney em- 
ployed one Carson to perform all the work described in the contract, 
in the pk ce of him, the said Mahoney, and Carson proceeded with 
said contract, and carried out the same for Mahoney; that, in doing 
the work, it became necessary for Carson t*o employ and work a 
large number of mules, and to procure feed for them while the* 
were employed and were working about the construction of said 
levee, and that, at the special request of Carson, feed to the amount 
of $ 829.52 was delivered to Carson by said commercial firm, between 
September 27, 1894, and December 6, 1894; that all of said feed 
was used to feed said mules while they were working in construct- 
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ing said levee; that, by the statutes of Louisiana, said commercial 
firm has a lien and privilege on said levee, and on all moneys due 
by the United States for building the same; that, by the effect of 
said act of congress, said firm has a right of action to be prosecuted 
in the name of the United States against Mahoney and said two 
sureties; that Capt Derby, of the United States corps of en- 
gineers in charge in the city of New Orleans, has in his custody a 
large sum of money, the property of Mahoney, being part of the con- 
sideration for building the levee; and that the same will be paid 
Mahoney, unless he is restrained. Complainants pray for an in- 
junction to issue to Capt Derby, forbidding him from paying the 
money, and to Mahoney, forbidding him from receiving the same. 
Subpoenas are asked for against Mahoney, Pendergast, and Ross, 
and complainants pray that they be condemned to pay said sum 
of |829.52, and that said commercial firm be decreed to have a 
lien and privilege on the moneys in the hands of Capt. Derby, and 
that he be ordered to pay said firm said sum of money due it 

It is to be noticed that Sears & Son do not claim any lien or 
privilege by virtue of the act of congress of August 13, 1894. Their 
only claim in that respect is under the state law. It is doubtful 
whether the state law gives a lien in such a case. The state 
law gives a lien to architects, undertakers, bricklayers, painters, 
master builders, contractors, subcontractors, journeymen, laborers, 
cartmen, and other such workmen. Civ. Code, art 3249 et seq.; 
Id. art 2756 et seq. It is clear that Sears & Son do not come 
within the classes just mentioned. The state law (same articles of 
Civil Code) also gives a lien to "those who supply the owner or 
other person employed by the owner, his agent or subcontractor, 
with materials of any kind for the construction or repair of an 
edifice or other work, when such materials have been used in the 
erection or repair of such houses or other works." By the constant 
jurisprudence of the state, liens and privileges have always been 
strictly construed ; and it is doubtful, to say the least, whether one 
who supplies feed for mules employed by a contractor, or by a 
subcontractor (as this case seems to show) is a furnisher of materials 
used in the erection of a work. I repeat that no lien is claimed 
under the act of congress; nor does that act seem to have intended 
to create a lien. It seems to merely^ give a personal action on the 
bond "for labor and materials"; and* as stated, it is not clear that 
Sears & Son furnished either labor or materials. 

No claim is made in the complaint that Sears & Son have an 
equitable lien on the funds alleged to be in the hands of Capt. 
Derby. The question of lien is important because of the jurisdic- 
tion. Here is a suit virtually by Sears & Son, presumably citizens 
of Louisiana, against citizens of other states. The difficulty would 
be the same if the suit were considered to be one by the United 
States. The jurisdiction would seem to depend upon the fund 
being within the jurisdiction of this court, coupled with a right of 
Sears & Son in the same. While it would appear that Sears & Son 
have no lien under the state law, nor under the act of congress, 
and that the latter simply gives a personal action on the bond, 
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I pretermit any decision on those questions, because of a point to 
which all the other considerations are subordinated, to wit: Have 
Sears & Son any right of action by virtue of the act of congress 
of August 13, 1894, on a bond executed on December 1, 1893? The 
act of congress under consideration clearly provides for the future 
only. It says that: 

"Hereafter any person entering into a formal contract with the United 
States for * * * the prosecution of any public work, shaU be required be- 
fore commencing such work to execute the usual penal bond with good and 
sufficient sureties, with the additional obligation that such contractor * * * 
shall promptly make payment to aU persons supplying him labor and mate- 
rials," etc. 

It seems clear that if the act of congress of August 13, 1894, had 
not been passed, Sears & Son could not have brought an action in 
the name of the United States on the bond of December 1, 1893, 
although that bond contained the stipulation that the contractor 
would pay all liabilities incurred in the prosecution of the work. 
That stipulation was made for the sole benefit of the United 
States, to prevent annoyance to the government agents, and, possi- 
bly, litigation against the government If it be true that Sears 
& Son could not have sued on the bond before the passage of the 
act of August 13, 1894, I take it that it is clear they cannot sue 
on that bond now; for it is plain that the act of congress applies 
only to bonds executed from and after its passage, and was not 
intended to apply retroactively to bonds previously executed. 

I am clear that the action cannot be maintained, and the restrain- 
ing order will be set aside and annulled, unless Sears & Son, within 
five days, apply to and obtain from either of the circuit judges an 
order continuing said order in force 



WALTERS et aL v. WESTERN & A. R. CO. et al. (CAPITAL CITY BANK, 

Intervener). 

(Circuit Court of Appeals, Fifth Circuit. December 18, 1894.) 

No. 245. 

Bill of Lading — Negotiability — Pledge. 

E. & Co. were grain brokers in the city of A. Persons from whom they 
bought grain drew at sight on E. & Co. for the price, and forwarded the 
drafts for collection, with the bills of lading of the grain attached. E. & 
Co. arranged with the C. Bank to take up these drafts, and hold them 
as demand notes against E. & Co., with the bills of lading as security. E. & 
Co. claimed no control over or right to the bills of lading until they should 
take them up from the C. Bank. Held that, though the payment of the 
drafts by the C. Bank extinguished them as commercial paper, the bills 
of lading did not thereby become the property of E. & Co., but the bank 
became the lawful holder thereof, and entitled to receive from the car- 
rier the goods represented by such bills of lading,— at least, to the extent 
of the amounts paid on the drafts, with interest 

Appeal from the Circuit Court of the United States for the North- 
ern District of Georgia. 

This was a suit by William T. Walters and others against the 
Western & Atlantic Railroad Company, in which receivers of the 
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defendant's property were appointed. The Capital City Bank in- 
tervened, seeking payment of a claim against the railroad com- 
pany. The matter was referred to a special master, who reported 
in favor of the bank. Exceptions to this report were overruled 
(63 Fed. 391), and, from the decree overruling same, complainants 
appeal. 

Julius L. Brown and B. F. Abbott, for appellants. 
John C. Beed, for appellees. 

Before PABDEE and McCORMICK, Circuit Judges, and BRUCE, 
District Judge. 

PABDEE, Circuit Judge. The record in this case shows that the 
appellee the Capital City Bank asserts a claim against the Western 
& Atlantic Railroad Company, apparently in liquidation, for the 
value of 18 certain car loads of grain, for which the Capital City 
Bank holds unsatisfied bills of lading, the railroad company hav- 
ing failed to deliver the said grain on demand. The case appears 
to have been referred in the circuit court to a special master, who 
took the evidence, and reported in favor of the Capital City Bank. 
Exceptions were filed to the report, and the whole matter — the 
evidence, report, and exceptions — was submitted, whereupon the 
circuit court gave a decree in favor of the Capital City Bank, and 
against the Western & Atlantic Railroad Company, for f 7,602.84, 
with interest from September 9, 1893, the same to be paid out of 
the funds of the said company in the hands of receivers of the 
court From this decree Walters and others, complainants in the 
main case, appealed to this court. 

The circumstances under which the claim of the Capital City 
Bank arises, as we gather from the evidence, are as follows: In 
the fall and winter of 1889 the Western & Atlantic Railroad Com- 
pany, a corporation chartered by the state of Georgia, operated a 
railroad, the eastern terminus of which was Atlanta, Ga.; the Capi- 
tal City Bank was a corporation doing a banking business in the 
city of Atlanta; George B. Everett & Co. were brokers dealing in 
grain, and having their office in the city of Atlanta, Ga. ; and Akers 
& Bros, were a partnership doing a milling business at Mclvors 
station, a short distance out of Atlanta, on the line of the Western 
& Atlantic Railroad. Akers & Bros, were customers of Everett 
& Co., and through them, as brokers, from time to time, procured 
grain for milling purposes, to be delivered at Mclvors station; Ev- 
erett & Co., in turn, ordering the same from western shippers. In 
the months of October and November, 1889, certain shippers of 
grain, outside of the state of Georgia, shipped to various points, 
for carriage by the Western & Atlantic Railroad Company, among 
others, certain 18 cars loaded with grain consigned to special order, 
receiving, at the time of shipment, bills of lading particularly de- 
scribing the cars and contents, and reciting that the goods were 
consigned to special order. Some of the bills of lading were 
marked, "Notify Everett & Co., Atlanta, Ga.'- Others were silent as 
to the notification of any party. On receiving the bill of lading, each 
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shipper indorsed the same in blank, and, attaching thereto a sight 
draft drawn on Everett & Co. for the price of the grain, forwarded 
the same through the banks for collection. At the time of shipping 
the grain, an invoice giving the date of shipment, the contents, and 
number of the car containing the same, was forwarded by the ship- 
per to Everett & Co* On receipt of this invoice, Everett & Co. 
delivered to Akers & Bros, an invoice of their own, showing car, 
number, and contents, marking the same "raid"; at the same time 
receiving from Akers & Bros, an obligation in writing, of which 
the following is a sample: 

"$542.20 due. Atlanta, Ga., Oct 26th, 1889. 

"Forty-eight days after date, we will pay to G. B. Everett & Co., on pres- 
entation of bills of lading for cars 18 and 12,624, five hundred and forty-two 
and 20 /ioo dollars. 

"Net . Int . Akers & Bros/* 

When the drafts drawn by the shippers on Everett & Co., with 
bills of lading attached, reached Atlanta, the Capital City Bank, 
under an arrangement with Everett & Co., advanced the money to 
pay the same, and, by agreement, held the drafts as demand notes 
against Everett & Co., and retained the bills of lading as security 
for the same. In relation to these matters, Mr. Everett testifies, 
and his evidence is undisputed: 

"Our shipments were made to Mclvors, a station of the W. & A. Railroad, 
some twenty miles north of here. * * * We had no way of determining 
the arrival of the goods there. There is no telegraph station there, or post 
office there; and, in selling Akers & Bros, wheat and grain to be delivered at 
their mills, we had to take their word for the arrival of goods. And they 
would put us off from time to time, saying cars were not there,— hadn't yet 
arrived; and as we had to take care of all the drafts drawn on the grain, 
promptly, we adopted this plan of making him give us a contract for each 
car, stating the limit to which we would allow.— the limit of time we would 
allow for it to arrive, and for him to pay us for it in some way or other. 
These contracts were usually made. We made him an invoice as soon as we 
received the invoices from the eastern shipper that gave him notice of the 
car number, so that when the car arrived he would know who shipped, and 
so on, and the contents, and quality of the grain. Q. What would be the final 
result? A. When this time expired, or if he wanted to use these cars men- 
tioned,— the grain mentioned in one of these bills before, either one of them,— 
he would invariably communicate with us, in Atlanta, to get the bills of 
lading; and he would give us a check or a plain ordinary note for the same, 
which we would use in our business, and surrender to him the bill of lading, 
and then this was destroyed. Q. Well, now, how did you get the bill of 
lading yourself, when the draft was attached? A. 1 would have to give a 
check,— my check,— and pay the draft, or take the money. Q. Now, these bills 
of lading represented by these papers here,— did you ever get them? A. 
Never have had them; never have owned them; never. Q. Why not? A. 
Because Akers & Bros, never have paid me for them,— never have called on 
me for the bills of lading. In other words, never notified me that they ar- 
rived. Q. Why didn't you get the bills of lading? You have never paid for 
these yourself? A. No, sir; I have never owned them,— never have paid for 
them. * * * Q. Mr. Everett, what control, if any, did you ever attempt to 
exercise over these papers in evidence here? A. None whatever, except to try 
to direct to which bank they should be sent for collection. Q. You have never 
conceived you had any right to them, then? A. Never. Those bills of lading 
were treated in the same manner as we are doing business to-day with both 
the Capital City Bank and Lowry's Bank. They hold them, and they are 
their property." 
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On December 13, 1889, Akers & Bros, failed, at which time the Capi- 
tal City Bank held bills of lading to secure drafts drawn on Everett 
& Co. for 36 car loads of grain, all of which, after shipment in due 
course of carriage, came to the possession and control of the West- 
ern & Atlantic Kail road Company. With the failure of Akers & 
Bros., the railroad agency at Mclvors station was discontinued, and 
such cars as were lying at Mclvors station, awaiting delivery, were 
brought into Atlanta. Soon after the failure of Akers & Bros, the 
Capital City Bank made demand upon the Western & Atlantic Bail- 
road Company for the delivery of the 36 car loads of grain for which 
the bank held bills of lading. This demand was made upon the 
general freight agent of the railroad company. The general freight 
agent answered the demand by causing an investigation to be 
made, on which investigation it was found that 18 of the 36 cars 
for which the Capital City Bank held bills of lading had been at 
various dates, and in the months of October, November, and De- 
cember, delivered by the agent of the company at Mclvors station 
to Akers & Bros.; the other remaining 18 cars were still in the pos- 
session of the railroad company, and were delivered to the Capital 
City Bank, under the demand made to the general freight agent On 
the day of their failure, Akers & Bros, gave a mortgage to the West- 
ern & Atlantic Railroad Company, which recited the following pur- 
pose: 

"Said Western & Atlantic Railroad Company has heretofore delivered to 
us, at different times, shipments of corn, wheat, oats, and flour, which were 
consigned to us by various persons; said deliveries being made without re- 
quiring tne production of the bills of lading or railroad receipts for or con- 
nected with such shipments, and certain of such bills of lading and receipts 
are now outstanding, in the hands of persons who claim that said company 
is liable to them for making such deliveries, and this conveyance is made 
to secure said company, and hold it harmless from loss on account of such 
claim." 

About nine months after the failure of Akers & Bros., on Octo- 
ber 17, 1892, G. B. Everett, one of the firm of Everett & Co., by 
his individual note and a deposit of collateral security, secured the 
Capital City Bank from loss in case the Capital City Bank should 
fail to recover from the Western & Atlantic Railroad Company the 
value of the grain covered by the several bills of lading involved in 
this case. We find no evidence in the record showing, or tend- 
ing to show, that either the Western & Atlantic Railroad Company 
or the Capital City Bank had any knowledge of the invoices given 
by Everett & Co. to Akers & Bros., or of the obligations given by 
Akers & Bros, to Everett & Co. 

On the facts of the case, as recited, the first inquiry to which our 
attention is directed is as to the. title acquired by the Capital City 
Bank to the bills of lading, and the goods represented by them, 
when the bank advanced the money to pay off the sight drafts 
under the agreement with Everett & Co. that the bank should hold 
the same as demand notes against Everett & Co., and retain the 
bills of lading as collateral security thereto. Unquestionably, if 
Everett & Co. had themselves paid the sight drafts, they would 
thereby have become the lawful holders of the bills of lading, and 
v.t>6F.no.6 — 55 
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have been entitled to demand the contents from the railroad com- 
pany; and it seems also unquestionable that Everett & Co. could 
have borrowed an equal amount of money of the bank, and made 
lawful delivery of the bills of lading, with the consequent right 
to demand the goods represented thereby as collateral security. 
No suggestion is made as to any illegality in the transaction by 
which Everett & Co. procured the bank to pay off the drafts on 
security of the bills of lading, nor is any suggestion made that 
thereby a complete contract was not made and executed between 
Everett & Co. and the bank. 

The contention of the appellants, as we understand it, is that 
as the sight drafts, with bills of lading as collateral, were forwarded 
to the Atlanta banks for collection, there was no authority in the 
banks at Atlanta to negotiate the drafts, or make any other use 
of them than to collect the money, and when the money was col- 
lected, no matter from whom, the sight drafts were fully accom- 
plished, and, ex necessitate, the bills of lading belonged to Everett 
& Co.; in other words, that Everett & Co. became the owners and 
holders of the bills of lading, and entitled to demand from the rail- 
road company the goods represented by such bills just as soon as 
the sight drafts were paid off, no matter by whose procurement 
It may b$, and probably is, the law that when the sight drafts 
were forwarded to the Atlanta banks for collection, and the Cap- 
ital City Bank advanced the money to pay them, and did pay them, 
that thereby the sight drafts, as commercial paper, were dead obli- 
gations; but we do not thinlf it follows that the bills of lading 
were thereby accomplished, or that necessarily thereby Everett 
& Co. became the holders of them, with power of disposal. It 
rather appears to us that Everett & Co., having the right to pay 
off the original sight drafts, and thereby become the holders of 
the bills of lading, had full power to substitute the Capital City 
Bank to such right The amended Code of Georgia permits the 
pledge of goods by the delivery of bills of lading as symbolic of 
the property pledged. Act Oct 3, 1887 (Laws Ga. 1887, p. 36). 
The commercial law, as recognized and declared by the supreme 
court of the United States, is to the effect that where goods are 
received by a common carrier for shipment, and a receipt or bill 
of lading is given therefor, in which it is stipulated that the goods 
at destination shall be delivered to the order of the consignor, such 
receipt or bill of lading attached to a draft operates a pledge of 
the goods mentioned in the receipt or bill of lading as security for 
the payment of the draft, and that the carrier cannot, except at 
its peril, deliver the goods represented by such receipt or bill of 
lading, except upon the production thereof, and the order of the 
consignor. North Pennsylvania R. Co. v. Commercial Nat. Bank of 
Chicago, 123 U. S. 727, 8 Sup. Ct 266. To the same purport, see 
Boatmen's Sav. Bank v. Western & A. R. Co., 81 Ga. 221, 7 S. E. 
125. We therefore find, upon the facts of this case, that the Cap- 
ital City Bank, under the contract with Everett & Co., in pursuance 
of which the bank paid the sight drafts to which the bills of lading 
in controversy were attached, became the lawful holder of said bills 



Digitized by 



Google 



WALTERS V. WESTERN A A. R. CO. 867 

of lading, and, as such, entitled to have and receive from the rail- 
road company the contents represented thereby, at least to the 
extent of fully paying the sum or sums called for by the sight drafts 
paid off, and lawful interest thereon. And, finding this to be the 
case, we are, of necessity, compelled to hold that Everett & Co. 
never acquired the title to the bills of lading, or the grain repre- 
sented thereby, and' therefore it is immaterial to inquire into the 
nature of the transactions between Everett & Co. and Akers & 
Bros. The facts, as recited, however, seem to show clearly that, 
as between those parties, it never was contemplated by either that 
Akers & Bros, were to become the holders of, and entitled to, 
any bills of lading prior to paying for the same in the usual course 
of business, all as testified to by Mr. Everett 

Some question is made by the appellants that, although the Cap- 
ital City Bank was the lawful holder of the bills of lading, and 
entitled to demand delivery, yet delivery was not demanded, prior 
to the suit, of the proper agent of the company. We find in the 
record a detailed statement of the several agents of the Western & 
Atlantic Railroad Company, and of their respective duties; but we 
also find, in this case, that the local agent at Mclvors station, who 
was one of the firm of Akers & Bros., was removed, or otherwise 
disappeared, as agent at that station, and his place was not sup- 
plied. In the absence of the local agent, we are of opinion that a 
demand upon any agent of the company in general control was 
sufficient, and that as demand was actually made upon the general 
freight agent, who, it seems, represented the company so far as 
the cars in question were on hand, and who made regular deliv- 
ery of the same, the railroad company ought not to deny his au- 
thority. 

Stress is also laid by appellants upon the fact that, nine months 
after the Western & Atlantic Railroad Company made default, 
George B. Everett, one of the firm of Everett & Co., by his individ- 
ual obligations, secured the Capital City Bank from loss in the 
premises; but we are disposed to treat this as cutting no more 
figure than the fact that on the very day of the failure of Akers 
& Bros, the Western & Atlantic Railroad Company protected it- 
self, so far as it was able, by mortgage and other security, from 
loss or damage occasioned by improper delivery of cars of grain, 
etc., to Akers & Bros. In disposing of this case in the circuit court, 
the learned judge presiding says: 

"The whole question comes back to this: that the railroad company should 
have required the bills of lading to be given up before delivering the goods, 
and when they allowed Akers & Bros, to receive these goods without, at 
the same time, receiving from them the bills of lading, they did so in viola- 
tion of the rights of this intervener, who seems, in the utmost good faith. 
to have advanced the money upon the credit of the goods covered by the 
, bills of lading,— of their being in possession of the railroad company. While 
it is conceded that bills of lading are not negotiable instruments, in the fuU 
sense of that term, still they do represent the goods which they cover, and 
may be taken as security for money advanced while the consignment is in 
the hands of the railroad company. Among the cases which might be re- 
ferred to, the following are named, because they are supreme court decisions, 
and the doctrine they enunciate controlling: Conard v. Insurance Co., 1 Pet 
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386; The Thames, 14 Wall. 107, and cases therein cited. It Is apparent that 
the bank would have been fully protected if the railroad company had re- 
quired the bills of lading to be delivered, or had exercised any reasonable 
degree of diligence in ascertaining the person entitled to receive the goods, 
before releasing possession." 

This view of the case is correct, and the decree appealed from is 
affirmed, with costs. 



MISSOURI PAG. RY. CO. v. HALL. 

(Circuit Court of Appeals, Eighth Circuit February 23, 1896.) 

No. 447. 

1. Carriers— Contract of Shipment— Parol Evidence. 

In an action to recover damages for an unreasonable delay in transport- 
ing cattle under a written contract of shipment, evidence of a conversation 
had with defendant's shipping agent shortly before execution of the con- 
tract is admissible to show notice to the carrier of the plaintiffs intention 
to sell his cattle on a particular day. # 

3. Same— Opinion Evidence— Competency of Witness. 

* In an action against a carrier for unreasonable delay in transporting beef 
cattle, witnesses experienced in handling and shipping cattle may express 
an opinion as to the extent such cattle would shrink in weight in a given 
time, under given circumstances, though they have never seen plaintiff's 
cattle. 

8. Trial— Objections to Evidence— Sufficiency. 

An objection to the opinion of witnesses as to the extent cattle would 
shrink in weight under given circumstances, as being "incompetent, irrele- 
vant, and immaterial," is too general to raise the question of the compe- 
tency of the witnesses as experts, or that the questions asked were hypo- 
thetical, and did not- embrace a correct statement of the facts which the 
proof tended to establish. 

L Carriers— Dk lay in Transportation— Evidence— Question for Jury. 
On an issue as to delay in delivering cattle to a connecting carrier, where 
it appeared that a specially detailed crew was ready to take the train on 
through, shortly after its arrival, but through defendant's mistake the cat- 
tle were unloaded, and upon being reloaded in the same cars a broken 
wheel was discovered, which necessitated additional delay, so that the cat- 
tle were delivered to the connecting carrier some seven hours after they 
should have been delivered, and arrived at their destination some five 
hours too late for that day's market, whether or not such delay was unrea- 
sonable, and attributable to defendant's negligence, was a question for the 
jury. 

5. Same— Live- Stock Shipments— Delay— Instructions. 

In an action for damages caused by defendant's delay in delivering cat- 
tle to a connecting carrier, an instruction that defendant was not liable if 
the delay was no longer than was necessary to comply with Rev. St f 43S6, 
requiring carriers of cattle to unload them, at the end of every 28 hours, 
for feed, water, and 5 hours' rest, excepting only where they are trans- 
ported in cars provided with facilities for that purpose, was properly re- 
fused, as misleading, where the cat.-' were delayed 11 hours after being 
en route only 14 hours, and were loa. M in cars in which they could be fed 
and watered without unloading, and, but for such delay, would have ar- 
rived on time, even if the connecting carrier had unloaded them for rest , 

In Error to the United States Court in the Indian Territory. 

Action by J. O. Hall against the Missouri Pacific Railway Com- 
pany to recover damages for delay in the transportation of cattle. 
There was a judgment for plaintiff, and defendant brings error. 
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George E. Dodge, B< S. Johnson, and J. E. Williams, for plaintiff 
in error. 

William T. Hutchings (Stockton S. Pears was with him on brief), 
for defendant in error. 

Before CALDWELL, SANBORN, and THAYER, Circuit Judges. 

THAYER, Circuit Judge. This was a suit by James O. Hall, the 
defendant in error, against the Missouri Pacific Railway Company, 
the plaintiff in error, to recover damages for an unreasonable delay 
in transporting 331 head of beef cattle from Nowata, in the Indian 
Territory, to the city of Chicago, m. The plaintiff recovered a 
judgment, and the defendant company has brought the case to) 
this court, alleging several errors in the proceedings of the trial 
court We will first notice certain errors that have been assigned 
relative to the admission of testimony. 

It is urged, in the first instance, that the trial court erred in 
permitting the plaintiff, James O. Hall, to testify to an interview 
that he had with the defendant's live-stock agent, Mr. Boline, on 
the day the cattle were shipped, because, as it is said, the testimony 
tended to vary the terms of the shipping contract, which was en- 
tered into, in writing, shortly after the alleged interview. An 
inspection of the record shows that the conversation in question 
occurred on the morning of Saturday, June 20, 1891, and that the 
trial court held that only so much of the conversation was relevant 
and admissible as tended to show that the defendant's agent was 
advised that the shipper desired to have his cattle delivered in 
Chicago in time for the market of Monday, June 22, 1891. No 
error was committed in admitting this testimony. It did not vary 
the terms of the written contract, and was not intended to have 
that effect. It was admitted, as the record discloses, solely for the 
purpose of showing that the carrier had notice of the shipper's 
intention to sell his cattle on a particular day. If the plaintiff gave 
the defendant company notice that he wished his cattle to arrive 
in time for the market of a particular day, he might reasonably 
expect that in view of such information the carrier would be more 
expeditious in executing the contract of affreightment. The knowl- 
edge that a party has, when he enters into an agreement, of the 
object which the opposite party hopes to accomplish, should be 
allowed to have some weight in determining whether the party 
thus informed discharged the obligation which he assumed, with 
reasonable diligence, and with a due regard for the accomplishment 
of the purpose which the other party- had in view. Blodgett v. 
Abbot, 72 Wis. 51G, 40 N. W. 491; Railway Co. v. Gilbert, 4 Tex. 
Civ. App. 366, 22 S. W. 760, and 23 S. W. 320; McGraw v. Railway 
Co., 41 Am. Rep. 701. 

It is claimed that the trial court further erred in allowing several 
witnesses, namely, Winfield Scott, W. C. Powell, and J. O. Hall, to 
testify as to the shrinkage in the weight of the cattle between June 
22, 1891, and June 23, 1891, the day when the cattle were sold, the 
cattle having arrived on the 22d, but too late to be sold on that day. 
This objection is urged on the ground that no evidence was offered 
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to show that these witnesses were experts, or that they had ever 
seen the plaintiff's cattle; also, on the ground that the questions 
which elicited the testimony were hypothetical, and that they did 
not embrace a correct statement of the facts which the proof 
tended to establish. An inspection of the record clearly shows that 
two of these witnesses had been engaged for some years in handling 
and shipping cattle, and that they were doubtless competent to 
express an opinion as to the extent that beef cattle would shrink in 
weight in a given time, and under given circumstances. It is also 
fair to infer, we think, that the third witness followed the same call- 
ing, and was likewise competent to testify as an expert We are also 
of the opinion that the hypothetical questions propounded to these 
witnesses contained a fair statement of the facts which the evi- 
dence tended to establish, and that this ground of objection was not 
well taken. There is a further reason, however, why the objection 
to the testimony in question ought not to prevail in this court. It 
was objected to solely on the ground that it was "incompetent, 
irrelevant, and immaterial." If the specific objection to the testi- 
mony which counsel urge in this court had been urged in the trial 
court, it is obvious that the defendant would have had no cause 
to complain either of the form of the hypothetical question, or of 
the competency of the witnesses to testify as experts. The objec- 
tion stated was therefore too general to be of any avail in an appel- 
late court We would not be understood as deciding that an ob- 
jection on the ground of "incompetency, irrelevancy, and immateri- 
ality" is always too general, but we think that, when counsel intend 
to rely on the ground that a hypothetical question propounded to 
an expert witness is based upon an erroneous statement of the 
evidence, that fact, at least, should be called to the attention of 
the trial court We refer to what was said on that subject by this 
court in Insurance Co. v. Miller, 8 C. C. A. 612, 614, 60 Fed. 254. * 

It is further contended — and this is, perhaps, the most important 
matter that we have to notice — that the defendant company did 
transport the cattle, and deliver them to the connecting carrier at 
Kansas City, without unnecessary delay, and that the court should 
have so charged the jury. The evidence bearing on this issue 
tended to show that the cattle were received at Nowata by the 
defendant company about 1 p. m. on June 20, 1891; that they were 
loaded on cars with reasonable expedition; that the train left 
Nowata about 4 p. m. of the same day, and arrived at Kansas City 
the following morning between 6 and 7 o'clock. It is not claimed 
that there was unnecessary delay on the part of the carrier prior 
to the arrival of the train at Kansas City. There was further evi- 
dence, however, which tended to show that the Wabash Railway 
Company, the connecting carrier over whose line the cattle train 
in question was to be hauled from Kansas City to Chicago, had re- 
ceived notice of the expected arrival of the train, and had detailed 
an engine and crew to haul the same through to Chicago, and that 
said engine and crew were ready to start from Kansas City between 
8 and 9 o'clock, a. m.; that, through some misunderstanding or over- 
sight on the part of the defendant company's agents at Kansas City, 
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the cattle were taken to the stock yards immediately on their ar- 
rival, where they were unloaded; that they were subsequently 
reloaded, in the same cars in which they had made the journey 
from Nowata, when the mistake made in unloading them was dis- 
covered; that it was ascertained, after the cattle had been reloaded, 
that one of the cars in the cattle train had a broken wheel, which 
discovery necessitated some additional delay, so that the cattle 
were not in fact received by the Wabash Railway Company until 
about 1 o'clock p. m., — some six or seven hours after they should 
have been delivered; and that they did not arrive in Chicago until 
about 7 p. m. the next day (Monday), which was four or five hours 
too late for that day's market We have given careful attention 
to all of the evidence bearing on this branch of the case, and have 
reached the conclusion that it was fairly within the province of 
the jury to decide whether there was an unreasonable delay at 
Kansas City, and whether such delay was attributable to a want of 
proper diligence on the part of the defendant company's agents and 
employes. Those questions, in our judgment, were properly sub- 
mitted to. the jury, and with the finding of the jury on that issue 
we cannot interfere. 

It is finally insisted that the trial court erred in refusing the 
following instruction which was asked by the defendant company: 

"The court instructs the jury that, by the statutes of the United States 
(section 4886), railway companies and others transporting cattle are prohibited 
from keeping them on the cars, without feed, water, and rest, for a longer pe- 
riod than twenty-eight hours, and requires of all such companies or persons 
that cattle being so transported shall, at least at the end of twenty-eight hours, 
be unloaded, fed, and watered, and allowed at least live hours for rest, except- 
ing only in cases where the cattle are transported in cars provided, not only 
with facilities for feeding and water, but also for room to rest If, therefore, 
yon find from the testimony in this case that plaintiff's cattle were shipped in 
cars not provided with all these facilities, or were so crowded as not to give 
opportunity for the cattle to lie down and rest, and that the time required in 
transportation from Nowata to Chicago would exceed twenty-eight hours, it 
then becomes imperative that these cattle should be unloaded at some point en 
route j and if you further find from the testimony that these cattle were not 
delayed longer in Kansas City than would have been necessary in such unload- 
ing, feeding, and resting, as above described, and they did not receive that 
treatment at any other point en route, in that event the court charges the jury 
that the delay at Kansas City was not a negligent one, and the defendant 
was not responsible for such delays, or any damage that may have resulted 
therefrom, and your verdict should be for the defendant." 

Of its own motion, the trial court charged the jury, in substance, 
that the plaintiff could not recover if the jurors believed that the 
failure to reach Chicago in time for Monday's market was due to 
the fact that the cattle were unloaded by the Wabash Railway Com- 
pany after they came into its custody, and were allowed to rest 
five hours, in order to comply with the provisions of section 4386 
of the Revised Statutes of the United States. It will be observed 
that the defendant's instruction above quoted was framed upon the 
assumption that there was evidence from which the jurors might 
find that the cattle were not in fact delayed at Kansas City any 
longer than was necessary to comply with the federal statute, sec- 
tion 4386, supra. In point of fact, the evidence showed conclu- 



Digitized by 



Google 



872 FEDEBAL EEPOETEB, Vol. 66. 

aively that the cattle were detained In Kansas City from 7 a. m. 
until 6 p. m., — about 11 hours, — while the statute only contem- 
plated a detention of 5 hours. Besides, the cattle had been en 
route only 14 hours when they reached Kansas City, and they 
were loaded in cars in which they could be fed and watered with- 
out unloading. Nevertheless, through the fault or mistake of 
some one, they were not delivered to the Wabash Railway Company 
until about 7 hours after they arrived at Kansas City. It also 
appears that if they had been turned over to the Wabash Railway 
Company promptly on arrival, and had been immediately forwarded, 
they might have reached Chicago before the close of market hours 
on Monday, even if they had been unloaded for rest for some hours 
between Kansas City and Chicago. Under the circumstances, we 
think that the instruction above quoted was well calculated to mis- 
lead the jury, and that it was properly refused for that reason, if 
lor no other. The judgment of the lower court will be affirmed. 



THTRD NAT. BANK OF CINCINNATI v. HUMPHREYS et aL 

(Circuit Court, S. D. Ohio, W. D. April 12, 1895.) 

No. 4,591. 

1. Accord and Satisfaction— Performance of Con dition— Payment. 

Plaintiff, the holder of notes, agreed to release defendants from all lia- 
bility as indorsers thereon, on payment of 25 per cent, of the indebtedness 
represented by the notes. Defendants were to give notes for that amount, 
secured by deed of trust; and it was stipulated that plaintiff should hold 
the original notes; that, on failure of defendants to pay the composition 
notes at maturity, the amount paid thereon by sales *of land under the 
trust deed should be credited on the original indebtedness, and plaintiff 
should have the right to enforce full payment of the balance due on the 
original notes. The composition notes were not paid at maturity, and 
plaintiff made no agreement to extend them, or to receive them as a dis- 
charge of the original notes. Held, that plaintiff was not estopped to as- 
sert its claim on the original notes by receiving payments from defend- 
ants, partly derived from sales of property covered by the trust deed, and 
crediting them on the composition notes after maturity. 

2. Estoppel— Admission in Pleadings— Scope and Effect. 

Where defendants in an action on a note pleaded part payment by a 
subsequent indorser, who was not a party, plaintiff, by failing to reply, 
and allowing credit to be taken therefor, is not estopped to deny such pay- 
ment In a subsequent action against such indorser. 

Action by the Third National Bank of Cincinnati against Ira A. 
Humphreys and others on promissory notes. 

Paxton & Warrington, for plaintiff. 

Jones & James and G. Bambach & Son, for defendants. 

SAGE, District Judge. The plaintiff sues to recover f 21,564.19, 
upon 14 promissory notes of the Boyd Manufacturing Company, 
made in November and December, 1886, and in January and Feb* 
ruary, 1887, payable at various dates, beginning with March 12, 
1887, and ending June 7, 1887, all to the order of C. W. and S. G. 
Boyd, and by them and Ira A. Humphreys & Son indorsed. 
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The defense is a plea of accord and satisfaction. It is based upon 
a contract in writing made by the plaintiff with the defendants 
on the 6th of April, 1887, after 4 of said notes had become due, and 
before the maturity of the remaining 10, all wholly unpaid. The 
contract provided for the release and discharge by the plaintiff of 
Ira A. Humphreys and A. E. Humphreys, doing business under the 
firm name and style of Ira A. Humphreys & Son, from their liabil- 
ity on said notes upon their payment of $ 6,000, being 25 per cent, of 
the indebtedness represented thereby. 

They were to give their two notes for $ 3,000 each, payable, one in 
60 days, the other in 12 months, after the date of the contract, with 
6 per cent, interest, and to be secured by a trust deed to be made 
by Eleanor A. Humphreys and Ira A. Humphrej r s, her husband, and 
to convey to the plaintiff two tracts of land in West Virginia, one 
containing about 7 acres, and the other about 300 acres. It was 
stipulated in the contract that the plaintiff should hold and retain 
the original notes; that, upon the failure of Ira A. Humphreys & 
Son to pay the two composition notes "at the maturity of the 
same," the amount paid thereon or by the s&le of the real estate 
described in the trust deed should be credited upon the original 
indebtedness, and that the plaintiff should have the right to en- 
force full payment of the balance due on the original notes. It 
was further agreed that Humphreys & Son should obtain the con- 
sent of the Boyd Manufacturing Company (which had meanwhile 
become insolvent, and made an assignment) by its assignee, under 
the order of the probate court of Brown county, Ohio, and of C. W. 
and S. G. Boyd, that the composition with Ira A. Humphreys & Son 
should in no way impair the liability of the Boyd Manufacturing 
Company and its assignee, or of C. W. and S. G. Boyd, upon said 
original notes. Both uotes called for by the contract were dated 
April 6, 1887. The first matured June 8, 1887, and the second 
April 9, 1888. The trust deed was executed in accordance with the 
provisions of the contract under date April 6, 1887, and acknowl- 
edged May 2, 1887. It included a power of sale, to be exercised by 
the trustee at the request of the plaintiff, for the payment of the 
whole or any part of said notes. 

Payments were made as follows: June 17, 1887, 9 days after the 
maturity of the first note, $ 2,000; November 30, 1887, ?250; April 
22, 1889, 20 days after the maturitv of the second note, ? 421.25; 
April 26, 1889, $765; and May 27, 1889, ?740,— aggregating $ 4,176.25. 
The payment of $2,000 was credited by the plaintiff upon the first 
note. Between the 5th and 9th of November, 1887, one acre of 
the land embraced in the deed of trust was sold, and the proceeds 
(|250) constituted the second payment, credited on the 30th of 
November, 1887. Between that date and April 22, 1889 (the date 
of the next following payment), there was frequent correspondence 
between the bank and defendant Humphreys, in which Humphreys 
pleaded for forbearance and indulgence, and the bank indicated 
its disposition to treat him with leniency. Under date February 
23d, Humphreys wrote the vice president of the bank that, when 
certain barges were finished, he could put them to work, and they 
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would help pay up some of the old score. On the 6th of March, 
he wrote, requesting that the bank instruct its agent or attorney 
to make a release of a quarter acre of land included in the trust 
deed, in consideration of f 100. March 13th the bank wrote to 
Humphreys, acknowledging the receipt of the letter of the 6th, 
and stated that instructions had been sent to its agent in accord- 
ance therewith. April 19, 1888 (10 days after the second composi- 
tion note fell due), Humphreys wrote the bank, stating his wish to 
settle up by the 1st of June, 1888, all of the first note, due June 6, 
1887, and the interest on the note for $3,000, due April 6, 1888, 
asking the bank to hold the trust on the land, and carry the note 
of |3,000 another year, as it was entirely out of his power to pay 
it in less time. To this letter, the bank, by its vice president, on 
the 20th of April, 1888, wrote acknowledging its receipt, and, after 
saying that it had certainly In the past year given evidence of a 
desire to be easy and not press the defendant to his inconvenience, 
added: 

"We feel that, after the way we have treated you, we have a right to expect 
you to do all you can In the way of discharging your Indebtedness upon the 
note In question, and we will exercise all the leniency possible in the future, 
as we have certainly done in the past We are disposed against any formal 
extension, as it may prejudice our interests with reference to other parties." 

After that date letters passed back and forward, Humphreys 
stating his efforts, and the bank referring to its course in the busi- 
ness as evidence of its indisposition to distress him, and of its 
desire to have some payment without further delay. In a letter 
written by the president of the bank, under date August 25, 1888, 
he says: 

"It is not a case of ultimate security, but to get this matter closed up, and, 
to do this, there must be some payment made. As in the past, we .can give no 
extension or agreement for extension; our past course being, I should think, 
aU that would be required. Send us some money." 

In November, 1888, the defendant had a conversation with the 
vice president at the bank, in which an arrangement was made for 
the delivery to the bank by the defendant of two barges, to be sold, 
and the proceeds applied on the notes. There was also an applica- 
tion by the defendant about the same time for the release of por- 
tions of the land conveyed in trust. On December 20, 1888, the vice 
president of the bank wrote Humphreys, inclosing the statement 
of his account, including credits and interest on the composition 
notes to January 1, 1889. He says: 

"We wUl release one-fourth and one-half acre land when we hear that Mr. 
Brown will attend to it Please see him, and ask him to answer our letter. 
We did release some land when you paid the $250. Of course, we wUl not 
make release on account barges, but will surrender the note that will be sat- 
isfied, and Indorse any residue on the other." 

About January 13, 1889, a portion of the property covered by 
the deed of trust was sold and released, and the proceeds, amount- 
ing to 1 421.25, received and credited by the bank on the 60-days note, 
under date April 22d. On April 26, 1889, the sum of (765, pro- 
ceeds of the sale of one of the barges, was placed by the. bank as 
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a credit on the 12-months note. On May 27, 18S9, the sum of 1 740 
(proceeds of the sale of the second barge) was placed by the bank 
as a credit on the 12-months note, and on the same day the bank 
so advised Humphreys by mail. 

Meantime, on the 15th of November, 1888, the bank had brought 
an action. in the court of common pleas in Brown county, Ohio, 
against the Boyd Manufacturing Company, makers, and 0. W. and 
8. G. Boyd, indorsers, for the amount still due upon the original 
notes. On the 15th of December, 1888, the defendants answered, 
alleging the indorsement of the note to Ira A. Humphreys & Son, 
and by them to the bank, and that Ira A. Humphreys & Son, as 
such indorsers, had paid to the bank, on the notes sued upon, the 
sum of f 6,000, which was a credit on said notes as of the date of 
said payment; also, that the assignee of the Boyd Manufacturing 
Company had paid on account of one of said notes $ 123.75. There 
was no reply to this answer. Under the Ohio Code of Procedure, 
the failure to reply to new matter contained in the answer amounts 
to an admission. Judgment was rendered in favor of the bank 
for $ 18,691.38, with interest from December 18, 1889, upon a finding 
that that amount was due upon the notes set forth in the petition, 
allowing all proper credits thereon. Six months after the entry 
of this judgment, the bank brought an action against the Boyd 
Manufacturing Company, C. W. Boyd, S. C. Boyd, Ira A. Humphreys, 
and A. E. Humphreys in the circuit court at Kanawha county, W. 
Va., upon the notes sued upon in Brown county, Ohio, in the action 
wherein the judgment was taken. This suit was never pressed, and 
was dismissed by the bank. In addition to the payments made by 
tfce defendants, there was paid on account of the original notes, on 
the 4th of August, 1888, by the assignee of the Boyd Manufacturing 
Company, a dividend of 9 9 / 10 per cent, on $23,933.62, the amount 
then due on the original notes, the dividend being $2,369.43; and 
on the 5th of July, 1890, a further dividend of one-tenth of 1 per cent, 
on the same amount, the dividend being $23.93. On the 29th of 
January, 1892, this action was brought by the plaintiff in the 
superior court of Cincinnati. It was removed to this court by the 
defendants, citizens and residents of the state of Minnesota. No 
payments were made by the defendants after May 27, 1889. 

It is argued for the defendants that the agreement out of which 
the questions in this case arise is neither a composition agreement 
nor an accord, but an agreement of settlement and conditional 
release, because it does not purport to be the discharge of a larger 
liability determined by the payment of a smaller sum, and because 
the amount of the defendants' liability as indorsers was, when the 
agreement was made, unknown and undetermined, nor was it 
known whether there would be any liability against them excepting- 
on the four notes then past due. Counsel treat the plaintiffs 
claim as if it were for unliquidated damages. But the liability 
of the defendants as indorsers was neither unknown nor un- 
determined. Judgment for the full amount of the notes and 
interest could have been taken against them at any time after 
their maturity, subject only to the contingency that a failure 
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to make due presentment and demand of payment, and to 
give notice of nonpayment to the defendants as indorsers, 
would have released them; but that possible contingency, alto- 
gether under the control of the plaintiff, was not sufficient to 
make the liability uncertain and undetermined. Whatever desig- 
nation may be applied to the agreement, it is an agreement for 
the release of Humphreys & Son upon the condition precedent 
that they should pay 25 per cent of the original indebtedness, ac- 
cording to the tenor and effect of the two notes they were to give. 
The phrase is not "according to their tenor and effect," but "at 
maturity ," which has the same meaning. 

The question then is, whether the receipt by the bank of pay- 
ments made by Humphreys & Son, and credited upon the two 
notes after their maturity, estopped the bank from asserting its 
claim against them upon the original notes. The last payment 
was made May 27, 1889. From that date until August, 1892, 
nothing was paid or tendered. The bank made no agreement 
to extend the time of payment, nor to accept the two notes as a 
discharge of the original notes. In a letter by the vice president 
of the bank to the defendant, dated April 20, 1888, the bank 
stated that it was disposed against any formal extension of the 
composition notes. The president of the bank, in a letter dated 
August 25, 1888, makes the statement still more emphatic But 
it is urged that the receipt of payments, and entering them as 
credits on the two notes, was in itself sufficient; that it was an 
election to substitute them finally for the original notes. I am 
unable to concur in that proposition. If a creditor makes a con- 
tract with the principal to extend the time of payment of a no.te 
without the consent of a surety, he discharges the surety, but the 
mere receipt of sums paid on account of the note after its maturity 
has no such effect. So, in this case, the receipt of sums on account 
of the two notes after their maturity had the effect to recognize 
them as in force at that time, or, in other words, to extend the time 
stated in the contract to the date of those payments. If Humphreys 
& Son had then offered to pay the two notes in full, the bank 
would have been obliged to accept the payment, and release them 
from further obligation. But they did not pay in full. A period 
of more than three years passed without any payment whatever. 
If it were conceded that the receipt of the payment of May 27, 
1889, was an extension of the time mentioned in the contract to 
that date and to a reasonable time thereafter, it would be neces- 
sary to conclude that a delay of more than three years was un- 
reasonable, and that the right of the bank to fall back upon the 
original indebtedness, subject to the payments actually made, 
was clear. 

The general rule is well understood to be in accord with the 
express terms of the contract made in this instance, — that a com- 
position necessarily involves the fact of payment, as was observed 
by Willes, J., in Edwards v. Coombe, L R 7 C. P. 522. To make a 
composition agreement operate as more than a suspension of the 
remedy, there must be a performance of the condition; that is, 
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• due payment of the composition. Edwards v. Hancher, 1 C. "P. Div. 
119. In Ite Hatton, 7 Ch. App. 726, Mellish, L. J., said that, 
where creditors accept a composition, they may either agree to 
take the promises of the debtor with or without a surety in satis- 
faction of the debts, or they may agree that payment shall be a 
condition precedent, and that, if the debtor pays the composition 
at a certain time and place, the creditors will accept such payment 
in satisfaction of their debts. He adds that: 

"It is a question of construction of the Instrument of arrangement, and 
it is not uncommon for the creditors to accept a promise by the debtor and a 
surety as a satisfaction of their debts. But, where they agree to accept a 
composition, the debtor is not discharged unless he pays the composition, for 
that is the only thing which compels him to pay it, and that is the only hold 
which the creditors have upon him." 

The defendant's view seems to be that the stipulation of the con- 
tract, reserving to the bank the right to proceed upon the original 
notes if the composition notes were not paid at maturity, is to be 
construed as if it were a condition of forfeiture. But that is not 
the correct view. In Edwards v. Hancher, cited above, the compo- 
sition was under resolutions accepted by the creditors. Lord Cole- 
ridge said that the terms of the resolution must be complied with, 
and that the question was as to the construction of the words of 
the resolution, the general rule being that, if a creditor takes from 
his debtor a bill or note of an apparently solvent third person, and 
the bill or note is not paid at maturity, the original debt revives. 
The burden then' rests upon the defendant to show that it was the 
intention of the parties under the contract to receive the composi- 
tion in discharge of the original indebtedness. So, with reference 
to the payments made after the maturity of the composition notes, 
the question is whether there was any express modification of the 
contract whereby those notes were recognized as in discharge of 
the original indebtedness. Mere leniency on the part of the bank, 
or the mere acceptance of further payment on account of the com- 
position notes, would only operate to extend tbe time in favor of 
the defendant up to the date of receipt and credit of such pay- 
ments, and probably, in equity, to a reasonable time thereafter. 
In Ex parte King (In re Harper), L. B. 17 Eq. 332, the creditors of 
two debtors who filed a liquidation petition resolved to accept a 
composition payable in three installments, respectively at 6, 12, 
aud 18 months after the registration of the resolution. The 
amount due to one of the debtors was in dispute, and it was agreed 
that it should be determined by the registrar. This was after the 
first installment had been paid upon the amount claimed. The 
creditor took no steps to have the true amount determined until 
after the third installment fell due. About six months later, the 
court determined the amount due. The solicitors then had some 
discussion as to the terms of the order to be drawn up, but, after 
three weeks' delay, the creditor's solicitor wrote a letter assenting 
to the order as drawn by the debtor's solicitors, in which letter he 
said: "When the order is signed, I shall be glad to know if you 
are prepared to pay the amount of the composition/' That was 
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on the 19th of August The order was signed by the registrar on • 
the 27th of August. On the 22d of August the debtors proposed 
to the creditor that they should pay the balance of the composition 
due to him, not in cash, but partly in bills and partly in cash. The 
next day the creditor declined this proposal, and on the 25th made 
a demand for the full amount of the debt On the 27th of August, 
the debtors tendered to the creditor the balance of the composi- 
tion in cash, but he refused to receive it, and on the 29th of August 
commenced an action to recover the balance of his debt, after de- 
ducting the first installment, which he had received. The court 
held (affirming the decision of the county court judge) that it 
.would be inequitable to allow the creditor to proceed with his 
action, and that he must be restrained from doing so. The county 
court judge, in giving judgment, said (as reported in a note .to the 
report of the appealed case) that the result of the cases cited by 
him seemed to be: 

"(4) Where the debtor faUs to pay the composition at the time agreed upon, 
or within a reasonable time after, the court of bankruptcy wiU not, in general, 
restrain a creditor suing at law to recover the amount of his original debt; 
but the court may, nevertheless, in such a case, give relief to the debtor by 
Injunction where something has been done which makes it inequitable that 
he should enforce his strict legal right, and perhaps, also, in cases of acci- 
dent or mistake." 

The judge said that the suggestion made by the creditor's solic- 
itor, by letter on the 19th of August, that the balance of the com- 
position should be paid after the order was signed, was, he thought, 
equivalent to saying to the debtors, "Pay the balance of the compo- 
sition when the order is signed, and our client will be satisfied," 
and would have a tendency to throw the debtors off their guard; 
and that, until the sort of consent to postponement given by that 
letter was clearly and expressly withdrawn, it would have been 
inequitable- that he should take advantage of the omission of the 
debtors to pay before the order was signed. Vice Chancellor Bacon, 
in affirming the decision, does little more than to approve and adopt 
the opinion below. That case clearly recognized: (1) That the 
only remedy of the debtor was in equity. At law the creditor had 
a right to his action, notwithstanding the recognition by the cred- 
itor of the composition as existing long after the second and third 
installments were due and unpaid. (2) That the equity to enjoin 
the creditor's action arose upon the circumstances above detailed, 
and did not amount to a waiver of the right of the creditor to sue 
on the original debt upon the failure of the debtors to pay the 
composition, for (3) the right of the creditor to withdraw any 
proposition for leniency is expressly recognized. In Levy v. Bur- 
gess, 64 N. Y. 390, it was held that where, upon failure of one party 
to perform his contract within the time specified, the time is ex- 
tended upon a certain condition, performance of the condition was 
requisite to enable the party to avail himself of the extension. 
In Lawson v. Hogan, 93 N. Y. 39, it was held that, where a fixed 
time has ceased to be an element in the contract, neither party can 
put the other in default without some notice or demand of perform- 
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ance. The&e are statements of the rule at law. That notice, if 
necessary in this case, was clearly manifested by the bank bring- 
ing its action against the defendant and others on the original 
notes in West Virginia, in 1890. It is, however, nrged that the bank, 
by receiving and crediting the payments, elected to rely npon the 
composition notes, and waived any right to sne npon the original 
notes. The case of Robb v. Vos, 155 TJ. S. 13, 15 Snp. Ct 4, is cited 
in support of this claim. But that case is not in point. There 
the trustees, having made their election by bringing a suit, were 
held to be estopped from subsequently attempting to enforce an- 
other and inconsistent remedy. Here the only suits brought against 
These defendants have been upon the original notes. It is so well 
established as not to require verification by citations that, when a 
party has once made an election between two or more inconsistent 
courses of proceeding, he will be estopped to depart from that 
which he first adopts. But in Coleman v. Oil Co., 51 Pa. St 74, 
the supreme court of Pennsylvania intimates that the estoppel is 
limited to other actions between the same parties. This is, indeed, 
only recognizing the doctrine of privity as it is always applied in 
determining the extent of an estoppel. See, also, Vulcanite Co. v.- 
Caduc, 144 Mass. 85, 10 N. E. 483. It is also contended that in a 
suit brought by the bank in the court of common pleas of Brown 
county, Ohio, against the maker and prior indorsers of the original 
notes, the defendants pleaded that Humphreys & Son had made a 
payment of f 6,000, — that is to say, had set up the composition notes 
as a credit upon the original notes, — and that the bank, by failing to 
reply, admitted the truth of that allegation, and allowed the credit 
to be taken accordingly, judgment being had for the residue. But 
the rule of the Ohio Code of Civil Procedure that the failure of the 
plaintiff to make denial by replying to new matter set up in the 
answer is a rule of pleading, which does not estop from setting up 
the truth in any other case not between the same parties. Col- 
laterally, pleas are not to be regarded as admitting what they do 
not contest. Whart Ev. § 1116a, and cases cited. There is no 
privity between the maker, indorser, and acceptor of a promissory 
note. Preem. Judgm. § 162, and cases cited. The judgment in the 
Brown county case, therefore, is not conclusive upon the bank in 
this case. It follows, upon all these considerations, that the plain- 
tiff is entitled to judgment against the defendant for the amount 
due upon the original notes; and it is so ordered. 



JACKSONVILLE, T. & K. W. RY. CO. v. CHATHAM NAT. BANK. 

(Circuit Court of Appeals, Fifth Circuit February 13, 1895.) 

No. 330. 
Assumpsit. 

In Error to the Circuit Court of the United States for the Northern District 
of Florida. 

This was an action in assumpsit by the Chatham National Bank against the 
Jacksonville, Tampa & Key West RaUway Company, a corporation under the 
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laws of Florida. The declaration contained 10 counts, some of which were 
upon notes made by the defendant to Charles C. Deeming, treasurer, and in- 
dorsed by him to plaintiff. Other counts alleged that the plaintiff, at the de- 
fendant's request, released the Florida Construction Company from indebted- 
ness in amounts specified, and that defendant thereupon promised to pay such 
indebtedness. The last three counts were the common counts for money paid 
out and expended, money lent, and on account stated. Various motions and 
demurrers were passed upon by the circuit court, and numerous amendments 
were made to the declaration. The defendant ultimately filed pleas to all the 
counts. To these pleas replications were filed, and, the issues being finally 
joined, the case was tried before a jury, resulting in a verdict for the plain- 
tiff for $86,291.41. Defendant made a motion for a hew trial, and plaintiff 
entered a remittitur for $17,588.37. A new trial was denied, and judgment 
entered against the defendant for $68,693.04. Defendant then sued out this 
writ of error. There were 26 specifications of error. No opinion appears to 
have been filed by the circuit court upon any of the questions ruled upon. 

T. M. Day, Jr., for plaintiff in error. 
John Wurts, for defendant in error. 

Before PARDEE and McCORMICK, Circuit Judges, and BRUCE, District 
Judge. 

PER CURIAM. A careful examination of the record in this case shows no 
error warranting the reversal of the judgment of the circuit court, which Judg- 
ment appears to be in accordance with, and fully supported by, the evidence. 
Judgment affirmed. 



LADD v. MISSOURI COAL & MINING CO. 

(Circuit Court of Appeals, Eighth Circuit February 28, 1895.) 

No. 420. 

Trial— Reception of Evidence— Offer to Prove. 

On an issue as to the acceptance of a proposed contract for the sale of 
lands, plaintiff offered to prove a conversation between witness and one 
M. The offer was not accompanied by any statement as to what the con- 
versation was, or that it was material to the issue, and it did not appear 
from the record that M. was defendant's agent in the matter of , the pro- 
posed sale. Held insufficient to sustain an exception to the exclusion of 
the testimony. 

In Error to the Circuit Court of the United States for the East- 
ern District of Missouri. 

Action by William M. Ladd aj. .nst the Missouri Coal & Mining 
Company to recover damages for breach of contract. The court 
directed a verdict for defendant, and plaintiff brings error. 

Upton M. Young, for plaintiff in error. 

James A. Seddon and Chester B. McLoughlin (James L. Blair 
and T. J. Rowe, with them on the brief), for defendant in error. 

Before CALDWELL, SANBORN, and THAYER* Circuit Judges. 

CALDWELL, Circuit Judge. This action was commenced in 
the United States circuit court for the Eastern district of Mis- 
souri by William M. Ladd, the plaintiff in error, against the 
Missouri Coal & Mining Company, the defendant in error, to re- 
cover $34,637 damages for the breach of an alleged contract of 
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brokerage. At the close of the testimony, by direction of the 
court, the jury returned a verdict for the defendant, upon which 
final judgment was rendered, and thereupon the plaintiff sued out 
this writ of error. The petition alleges that the defendant was 
the owner of certain lands in Lincoln county, Mo., which are 
particularly described, and that on or about the 12th day of 
January, 1892, the defendant entered into a brokerage contract 
with the plaintiff, by the terms of which the plaintiff was to have 
the exclusive right to sell these lands until July 1, 1892, for a 
sum not less than $60,000, and for his services in making the 
sale the plaintiff was to have one-half of all he sold the land for 
above $60,000, and was to receive $3,000 commission before be- 
ginning to divide with the defendant the excess over $60,000. 
It is alleged: That the exclusive right of the plaintiff to sell the 
lands on the terms mentioned was extended from time to time up 
to and including the 15th day of November, 1892, and that on the 
3d day of November, 1892, the plaintiff sold the lands to Azel F. 
Hatch on the following terms, namely: $5,000 to be paid in cash 
on execution of the contract of sale; $20,000 to be paid on 
the 1st day of March, 1893, upon delivery of a good and sufficient 
warranty deed; and the balance to be paid in four equal annual 
payments, with interest at 6 per cent, per annum, payable semi- 
annually, to be secured by notes and trust deed. on the lands. 
That Hatch prepared an agreement embracing the terms of sale 
agreed .upon by the plaintiff and Hatch, which was forwarded by 
the plaintiff to the defendant for its approval on the 8th of Novem- 
ber, 1892, and that the defendant, prior to the 15th of November, 
1892, accepted the same, and promised to execute it, but afterwards 
neglected and refused to do' so for an unreasonable length of time, 
and until Hatch withdrew his offer to purchase. Though the 
record is somewhat voluminous, the case rests in a small com- 
pass. It is not claimed by the learned counsel for the plaintiff in 
error that the plaintiff at any time found a purchaser for th<- 
land on the terms specified at the time the land was put into 
his hands for sale. Thq lengthy correspondence carried on be- 
tween the parties shows that a sale upon any other terms was sub- 
ject to the defendant's approval. The plaintiff's contention is that he 
sold the land to Hatch, and that the defendant, by and through 
its agent, one Murdock, accepted the terms and approved the sale 
prior to the 15th of November, 1892, the date on which the plain- 
tiff's authority to sell the land terminated. Hatch's proposition 
to purchase was in writing in the form of an agreement to be 
signed by the defendant, but which Hatch did not sign. The 
plaintiff claims that Murdock, acting as agent for the defendant, 
approved and accepted this agreement, though he did not sign 
it. Unless the plaintiff can maintain this claim, he has no cause 
of action, for it is quite clear from the pleadings and evidence that 
neither this nor any other sale of the property negotiated by the 
plaintiff was ever accepted by the defendant, or any other per- 
son authorized to act for it, prior to the expiration of the plain- 
tiff's authority. The plaintiff relies exclusively on the alleged 
v.66p.no.6— 56 
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sale to Hatch, and insists that he was prepared to prove, and 
offered to prove, that Murdock did approve and accept for the 
defendant the terms of sale agreed upon between the plaintiff 
and Hatch, and that the court erroneously excluded this evi- 
dence. Whatever the fact may have been, the record does not 
support this contention. On this subject the record discloses 
that while the plaintiff was on the stand as a witness, the following 
proceedings took place: 

"Q. You also stated that on November 13th Mr. Murdock returned In the 
afternoon to your office? A. I did. Q. And you handed him the proposed 
contract with Mr. Hatch? A. I did. (Plaintiff offers to prove by his witness 
the conversation between him and Mr. Murdock relating to the contract, 
which conversation was had at St Louis on November 14, 1892, but, defend- 
ant objecting, the court sustained the objection, and refused to allow plaintiff 
to testify to any conversation between him and said Murdock on November 
14th, save such as related to the transmission of the contract from St Louis 
to Port Henry, to which action of the court In so ruling plaintiff then and there 
duly excepted.)" 

It will be observed that all that the plaintiff offered to prove was 
"the conversation between him and Murdock relating to the con- 
tract" This offer was not accompanied by any statement as to 
what that conversation was, or that it was material to any issue 
then being tried. The insufficiency of the exception is rendered 
apparent by a single consideration. If this court should reverse 
the case because the witness was not permitted to state the con- 
versation, what is there in this record to show or suggest that 
upon another trial, when the witness is allowed to state the con- 
versation, a single word of it will be material to the case or ad- 
missible in evidence? The offer to prove the "conversation," 
without some statement as to what it was, and showing its ma- 
teriality, was too general to be made the foundation of a valid 
exception. The rule is well settled that the bill of exceptions must 
show the materiality of the evidence which was tendered and 
rejected. The evidence rejected, or a statement of what it tended 
to prove, must appear in the bill of exceptions. Packet Co. v. 
Clough, 20 Wall. 528; Railway Co. v. Smith, 21 Wall. 255; Thomp- 
son v. Bank, 111 U. S. 529, 4 Sup. Ct 689; Clement v. Packer, 125 
U. S. 309, 8 Sup. Ct 907; Patrick v. Graham, 132 U. S. 627, 10 
Sup. Ct 194; Lyon v. Batz, 42 Mo. App. 606; Bener v. Edging- 
ton, 76 Iowa, 105, 40 N. W. 117. Moreover, it does not appear 
from the record before us that Murdock was the agent of the 
defendant for the purpose of selling the land, or that he had any 
authority to approve or confirm any sale thereof made by the 
plaintiff. It results that the circuit court did not err in directing 
the jury to return a verdict for the defendant, and its judgment is 
therefore affirmed. 



Digitized by 



Google 



BLUM 0. BOWMAN. 883 

QUAKER CITY NAT. BANK v. NOLAN COtJNTT, 
(Circuit Court of Appeals, Fifth Circuit December 11, 1894.) 

No. 234. 
Validity of County Bonds— Constitutional Restbicttons— Bona Pidb Pub- 

CHA8EB8. 

Francis v. Howard Co., 4 C. C. A. 400, 54 Fed. 487, and MiUsaps v. City 
of Terrell, 8 C. C. A. 554, 60 Fed. 193, followed. Citizens' Bank v. City of 
Terrell (Tex. Sup.) 14 S. W. 1003, and Nolan Co. v. State (Tex. Sup.) 17 S. 
W. 823, approved. 

In Error to the Circuit Court of the United States for the North- 
ern District of Texas. 

This was an action by the Quaker City National Bank, of Guern- 
sey county, Ohio, against the county of Nolan, Tex., to recover on 
coupons cut from certain bonds issued by that county. The case 
was tried to the court, without a jury, upon an agreed statement 
of facts. This statement of facts, which is of great length, will 
be found incorporated in the opinion rendered in the circuit court 
by Rector, District Judge, and reported in 59 Fed. 660. That 
court held that the bonds were invalid, under the constitution of 
the state, and that plaintiffs, though purchasing in the open mar- 
ket for value, were affected with notice of their invalidity. Judg- 
ment was accordingly rendered for defendant Plaintiff brings 
error. 

John J. Butts, for plaintiff in error. 
W. W Leake, for defendant in error. 

Before PARDEE and McCORMICK, Circuit Judges, and BRUCE, 
District Judge. 

McCQRMICK, Circuit Judge. The questions involved in this 
case are not open questions in this court. On reasoning which we 
have approved, and still consider sound and sufficient, both of 
the vital propositions submitted have been decided by the supreme 
court of Texas adversely to the contention of the plaintiff in error. 
Citizens' Bank v. City of Terrell, 78 Tex. 456, 14 S. W. 1003; Nolan 
Co. v. State, 83 Tex. 183, 17 S. W. 823; Francis v. Howard Co., 
4 C. C. A.' 460, 54 Fed. 487; Millsaps v. City of Terrell, 8 C. C. A. 
554, 60 Fed. 193. We have read with care and interest the learned 
and able brief submitted for the plaintiff in error, but are unwill- 
ing to open the questions which we have settled on full argument 
of counsel, and careful consideration by the court The judgment 
of the. circuit court is affirmed. 



BLUM v. BOWMAN et al. 

(Circuit Court of Appeals, Fifth Circuit December 31, 1894.) 

No. 32t>. 
Deeds— Description. 

In an action of ejectment the question at issue between the parties de- 
pended upon the location of a line described in a grant by courses and 
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distances from % fixed point, such courses and distances following in part 
tbe lines of a survey some of the bounds of which were fixed by monu- 
ments. There was a conflict In evidence as to whether one of the calls 
of such survey, by which the boundaries of the land In controversy were 
fixed, was erroneous, and should have been changed so as to locate a 
corner at a different point; the defendant alleging that It was erroneous, 
and the plaintiff claiming title according to tbe actual reading of his 
grant, and of the survey by which Its bounds were, in part, fixed. The 
court charged the jury that they should first determine the location of this 
corner, and from it determine the boundary of the land in question; but, 
if they could not, with reasonable certainty, determine the location of 
such corner, then they should fall back on another corner, as to which 
there was no dispute, and from It determine tbe boundaries of the land 
In question by following the calls of the grant Held error; that the Jury 
should have been so instructed as to leave them free to locate the dis- 
puted line from any of its admitted corners, by the calls of the grant in 
question, unless satisfied that the defendant had sustained the burden 
of showing a discrepancy in the particular claimed by him. 

In Error to the Circuit Court of the United States for the North- 
ern District of Texas. 

This was an action by Hyman Blum against W. M. Bowman and 
others to recover certain lands in Cherokee county, Tex. On the 
trial in the circuit court a verdict was rendered for the defendants. 
Plaintiff brings error. 

W. W. Leake and Henry Sayles, for plaintiff in error. 
A. K. Swan, for defendants in error. 

Before-PARDEE and McCORMICK, Circuit Judges, and BRUCE, 
District Judge. 

McCORMICK, Circuit Judge. The issue in this case is the loca- 
tion of the east boundary line of a grant made by the state of Texas 
to Cherokee county, known as the "Cherokee County School Land." 
The proof shows that in 1853 a number of surveys were located on 
the Wichita in the name of John A. Scott, covering the course of 
that stream for a number of miles, and touching each other. These 
surveys were at least partially made on the ground, and the corners 
on or near the stream, where bearing trees could be had, were 
designated by marked trees. In 1855 the surveyor who had made 
the Scott surveys platted in by projections, without any ^ork then 
done on the ground, the location of the Cherokee county school land, 
the calls of which location, as returned by the surveyor to the land 
office and as set out in the patent which issued thereon, began at 
the southwest corner of Scott's survey No. 8, which is a well-estab- 
lished, undisputed point on the ground. The' calls proceed east 1,505 
varas; thence north 2,400 varas; thence east 1,100 varas; thence 
north 1,200 varas; thence east 1,900 varas; thence north 1,900 
varas; thence east 520 varas; thence north 1,086 varas; thence 
east 1,900 varas; thence north 1,900 varas, calling here for the 
northeast corner of Scott's survey No. 13; thence east 6,625 varas 
to a corner; thence south 9,886 varas to a corner; thence west 
13,557 varas to a corner; thence 1,400 varas to the beginning point 
The first six of these calls are coincident with lines and corners 
of Scott's surveys Nos. 8, 9, and 10, and the closing call traces the 
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east boundary line of Scott's survey No. 7. These lines and corners 
of the Scott surveys Nos. 7, 8, 9, and 10 are well established on the 
ground, and are undisputed. It seems to be established by the 
proof, and substantially conceded, that to construct the Cherokee 
county school land survey from its undisputed beginning corner, 
or from any of the undisputed corners running with the calls for 
course and distance, or reversing them, would locate the east 
boundary line of that survey where the plaintiff claims it is, and 
entitle him to recover. The survey, thus constructed, would end- 
brace the number of acres called for in the grant, and the full 
measure of land authorized by law to be located for Cherokee 
county for school purposes. The defendants contend that the sev- 
enth call, for 520 varas, was erroneous, and should have been for 
1,537 varas, in order that the succeeding eighth, ninth, and tenth 
calls should reach and terminate at a point coincident with the 
northeast corner of Scott's survey No. 13. It is admitted that this 
is an open prairie corner, wholly unmarked by natural or artificial 
objects. The defendants introduced evidence tending to show that 
at the northwest corner of Scott's survey N<>. 13 there was a marked 
bearing tree, and that the field notes in Scott's survey No. 13 showed 
that its north line ran east 1,900 varas to a point for corner, and 
they claimed that the true northeast corner of this survey was 
1,900 varas east from its northwest corner as fixed by the 
marked bearing tree mentioned in their evidence. The plaintiff 
offered evidence tending to show that 1,017.7 varas west from the 
bearing tree claimed by defendants as witnessing the northwest 
corner of this survey there was a marked tree to witness its north- 
west corner, which plaintiff contends is supported by the calls for 
course and distance in the east and north lines of Scott's survey 
No. 11 and the east and north calls of Scott's surveys Nos. 12 and 13. 
The defendants offered the field notes of Scott's surveys Nos. 12, 15, 
and 16, and oral testimony in connection with the calls in the field 
notes of these different adjoining or neighboring surveys. In this 
state of the proof the circuit court charged the jury as follows: 

"The material question In the case Is, where are the northeast and north- 
west corners of survey No. 13, In the name of John A. Scott? When you have 
located the northeast corner of said survey No. 13, then you will locate the 
northwest corner of Cherokee county school land at the same place. Plaintiff 
claims that the northwest corner of said survey No. 13 is 1,017.7 varas further 
west than defendant claims it to be. Each designate by the evidence a tree 
as the northwestern corner of said Scott survey No. 13. Plaintiff invokes the 
field notes of Nos. 10, 11. 12, and 13 of John A. Scott surveys In aid of their 
construction, as also to show where the true .location of said survey 13 Is, as 
also certain marks which they claim are old line marks, pointing out the cor- 
ner claimed by them as the true northwestern corner of said survey No. 13. 
If the location of said survey No. 13 in the name of said Scott is as claimed 
by plaintiff, then you will find for plaintiff the land claimed by them. If, on 
the contrary, the location of said survey No. 13 Is located on the ground as 
claimed by defendants, then you will find for defendants the land in contro- 
versy claimed by them. If, under the foregoing instructions, you cannot with 
reasonable certainty establish the northwest corner of survey No, 13 in .the 
name of Scott, as claimed by either plaintiff or defendant, then vqu may fall 
back on this southwest corner of survey No. 8 in the name of John A. Scott. 
This corner there is no dispute about. Should you find yourself forced back 
on said corner as the only one established- by the evidence, then you may con- 
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struct the Cherokee county school lands from this corner, and In doing so may 
reverse the calls. You may, in such case, go backward or forward on the foot- 
steps of the surveyor, or upon the calls, if there was no actual survey of the 
Cherokee county school lands. If you construct the Cherokee county school 
lands from said last-named corner, then you will determine whether said 
Cherokee county school lands include those claimed by plaintiff. If so, you 
will find for defendants. If said Cherokee county school lands do not include 
the lands claimed by plaintiff, then you will find for plaintiff such of the lands 
claimed by plaintiff as are not embraced by said Cherokee county school 
lands." 

There was error in this charge, in that it gives undue dignity to 
the call for the northeast corner of Scott's survey No. 13. The 
familiar classification and gradation of calls in original grants of 
land by which their relative importance and weight are to be deter- 
mined have been announced, construed, and applied in very many 
cases which have been decided by the supreme court of Texas, 
and have become so far elementary as to excuse, if not forbid, 
repetition here. Hubert v. Bartlett's Heirs, 9 Tex. 97; Booth v. 
Upshur, 26 Tex. 64; McCown v. Hill, Id. 359; Booth v. Strippleman, 
Id. 436; Phillips v. Ayres, 45 Tex. 602; Fordtran v. Ellis, 58 Tex. 
245; Woods v. Robinson, Id. 655; Davis v. Smith, 61 Tex. 18; Boon 
v. Hunter, 62 Tex. 582; Gerold v. Freeman, 68 Tex. 201, 4.S. W. 256; 
Lilly v. Blum, 70 Tex. 704, 6 S. W. 279; Stafford v. King, 30 Tex. 
257; Luckett v. Scruggs, 73 Tex. 519, 11 S. W. 529; Randall v. Gill, 
77 Tex. 351, 14 S. W. 134; Reast v. Donald, 84 Tex. 648, 19 S. W. 795. 
As was said in Booth v. Upshur, supra: 

"There is no law fixing the effect of any call found in a grant, or giving one 
more weight or importance than another. Therefore, by merely looking at 
the face of the grant, which has several calls, the controlling call cannot be 
determined. * * * The. lowest grade * * * is made to prevail over the 
highest grade * * * when, applying the calls of the grant to the land, the 
surrounding and connected circumstances * * * show that course or dis- 
tance is the most certain and reliable evidence of the true locality of the 
grant" 

In the case we are considering the plaintiff's land is bounded on 
the west by the east boundary line of the grant to Cherokee county. 
There is no discrepancy apparent on the face of the calls of that 
grant. The defendants claijn that the true location of Scott sur- 
veys Nos. 11 and 13 show a discrepancy in the calls of the Cherokee 
grant The burden of proof to establish this discrepancy rests on 
the defendants who set it up. The question is one of fact for the 
jury, and should be so submitted that the jury would be free to 
construct the Cherokee county survey from any of its admitted cor- 
ners by its own calls, unless the evidence, in their judgment, estab- 
lishes the northeast corner of Scott survey No. 13 at the point 
claimed by the defendants. If, on consideration of the whole of 
the evidence given them, the jury are not satisfied that the point 
claimed by the defendants to be the northeast corner of Scott's 
survey No. 13 is the correct location ot that corner, they should dis- 
regard the call for that corner, and construct the Cherokee county 
grant by its own calls from any of its established and admitted 
corners. -The judgment of the circuit court is reversed, and the 
case is remanded to that court, with direction to it to award the 
plaintiff a new trial. 
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LINCOLN NAT. BANK; OP LINCOLN. ILL., T. PERRY et at 
(Ofaremt Court of Appeals, • Eighth Circuit February 18, 188ft.) 

No. 886. 

L PbACTOCS— AmBKDITBICT OF RECORD AFTER ISSUE OF WRIT OF ERROR. 

An action was brought against P: and R., with three other persons, 
who were not served, and did not appear or take any part in the trial 
Judgment having been rendered in favor of the defendants, the plain- 
tiff sued out a writ of error; making P. and R., only, parties. By a mis- 
take of the clerk, the record, as lodged in the appellate court, showed 
that the three defendants, other than P. and R., had appeared and par- 
ticipated in the trial, and that judgment had been rendered in their 
favor. P. and R. moved to dismiss the writ of error for want of par- 
ties. The plaintiff then moved, in the lower court, to have the record 
corrected nunc pro tunc, which was done, after hearing P. and R. in op- 
position. Held, that it was probably within the power of the trial court 
to amend Its record so as to correct the clerk's mistake and conform the 
record to the truth, and that, at all events, if erroneous, its action should 
be corrected by writ of error. 
H Promissory Note— Negotiability. 

A promissory note which contains an agreement to the effect that if 
there shall be any depreciation, prior to the maturity of the note, in 
collateral deposited to secure its payment, then the payee or holder may 
call for such further security as he deems satisfactory, and, if it is not 
furnished within two days, may proceed at once to sell the collateral, is 
not a negotiable note. 

In Error to the Circuit Court of the United States for the West- 
ern District of Arkansas. 

P. A. Yonmans (J. H. Glendehing and Homer O. Mechem, on the 
brief), for plaintiff in error. 

John H. Rogers (James F. Read, on the brief), for defendants in 
error. 

Before CALDWELL, SANBORN, and THAYER, Circuit Judges. 

THAYER, Circuit Judge. This was a suit by the Lincoln Na- 
tional Bank, the plaintiff in error, against James EL Perry and John 
A. Ross, the defendants in error, and against three other persons, 
to wit, J. M. Lane, Orsen Kent, and Harry E. Kelley, the action 
being founded on a note in the sum of $5,000, which was executed 
in favor of R. L. Du Vail by said James K. Perry and John A. Ross 
on December 31, 1890. There was a verdict and judgment in favor 
of the defendants, and the plaintiff below has brought the case to 
this court by writ of error. 

The first question to be considered is whether a pending motion 
to dismiss the writ of error should be sustained. The facts perti- 
nent to the decision of this question are as follows: The record, 
as originally lodged in this court, showed that the defendants Lane, 
Kent, and Kelley had appeared and participated in the trial in the 
circuit court of the United States for the Western district of Arkan- 
sas, and that a judgment had been rendered in their favor, as well 
as in favor of the defendants Perry and Ross. Nevertheless, Lane, 
Kent, and Kelley were not joined as defendants in the writ of 
error, and for that reason Perry and Ross moved to dismiss the writ, 
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on account of the nonjoinder therein of all the persons in whose 
favor the judgment had been rendered. Subsequently the plaintiff 
bank applied to the circuit court of -the United States for the 
Western district of Arkansas for an order amending and correcting 
its record so as to show, in accordance with the fact, that Lane, 
Kent, and Kelley had neither appeared nor participated in the trial 
in the circuit court, and that no judgment had in fact been ren- 
dered in their behalf by the trial court This application was sup- 
ported by an affidavit of counsel showing that two of said defend- 
ants, to wit, Lane and Kent, had never been served with process 
in the suit; that neither Lane, Kent, nor Kelley had appeared or 
participated in the trial in the circuit court; that the issues tried 
in that court were solely between the plaintiff bank, on the one 
hand, and Perry and Ross, the makers of the note, on the other; 
and that the affiant had only recently discovered the alleged error 
in the record which he sought to have corrected. After the hear- 
ing of said application, which was resisted by Perry and Ross, the 
circuit court found and decided that there was an error in its rec- 
ord, in the respects alleged by the plaintiff bank. It accordingly 
ordered that the plaintiff's application to correct the record be 
granted, and that the record be amended nunc pro tunc so as to 
show that neither Lane, Kent, nor Kelley had appeared at the trial, 
and that no judgment was entered in favor of either of said de- 
fendants. Subsequently the plaintiff in error suggested a diminu- 
tion of the record, and the proceedings aforesaid in the circuit court, 
together with the amended record, showing a judgment in favor of 
Perry and Ross only, have been duly certified to this court 

It is manifest from the foregoing statement that if a defect ex- 
isted in the original record lodged in this court which rendered 
the motion to dismiss the writ of error tenable, that defect has been 
cured by the proceedings taken in the circuit court to amend and 
correct the record, and the motion to dismiss the writ of error is no 
longer tenable, unless such proceedings in the circuit court were 
wholly unauthorized by law, and were therefore void. We are not 
prepared to admit that "the circuit court exceeded its power, in 
undertaking to amend its record in the manner aforesaid, if it 
was satisfied that through accident or inadvertence, or a misprision 
of the clerk, the record did not in fact speak the truth. The 
power to correct mistakes in its record, occasioned by oversight 
which are of such nature that the record does not show what was 
in fact done or decided, is a power that is inherent in all courts of 
superior jurisdiction, and is frequently exercised in furtherance 
of justice. The power in question does not extend, of course, to 
the correction of errors of law committed by the court, which, in all 
cases,- must be remedied by appeal or writ of error, but is strictly 
limited to the correction of mistakes or misprisions of the clerk 
or other officers, by reason of which the record does not speak the 
truth, or fails to speak the whole truth. Matheson's Adm'r v. 
Grant's Adm'r, 2 How. 263, 281; Bank v. Moss, 6 How. 31, 38; 
Insurance Co. v. Boon, 95 U. S. 117, 125; In re Wight, 134 U. S. 
136, 10 Sup. Ct 487; Black, Judgm. §§ 130, 131, and cases there 
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cited. It seems, also, that the power to thus correct mistakes in 
the record may be exercised within any reasonable period, even 
after the lapse of the term at which the mistake was committed, 
and even after the erroneous record has been removed to an appel- 
late court by appeal or writ of error. Matheson's Adm'r v. Grant's 
Adm>r, supra; Walker v. State, 102 Ind. 502, 513, 1 N. E. 856; 
Seymour v. Harrow Co., 81 Ala. 250, 1 South. 45; Whiting v. So- 
ciety, 8 O. C. A. 558, 60 Fed. 197. In the light of the authorities, 
we cannot hold that the circuit court exceeded its power in amend- 
ing the record in the manner above indicated. The record was 
false in point of fact, and the circuit court so found, in that it re- 
cited that Lane, Kent, and Kelley had appeared and defended the 
suit, and that the court had actually rendered a judgment in their 
favor, whereas Lane and Kent had not even been served with pro- 
cess, and the court had not tried any issue, as between the plaintiff 
bank and either of said three defendants, and had got rendered a 
judgment in favor of either of them. The judgment actually 
spread of record was the act of the clerk, and in no sense the act 
of the court. Such mistakes, we think, are clearly subject to cor- 
rection within any reasonable period of time. But if we should 
concede that the circuit court acted erroneously, in correcting its 
record, then it is questionable, to say the least, whether its action 
. in that behalf is now subject to review. It assumed to correct its 
record on the theory that it was erroneous, owing to a mistake 
of the clerk. The defendants in error appeared, and resisted the 
application; but they failed to except to the order amending the 
record, or to bring the action of the trial court before this court 
for review by a writ of error. Under these circumstances, there 
are some authorities which maintain, with good reason, that such 
subsequent action of the trial court can only be reviewed by an 
appeal or by writ of error, and that if not so challenged, it must be 
accepted as conclusive. Adler v. Sewell, 29 Ind. 598; Railroad Co. 
v. Whorley, 74 Ala. 264; Simmons v. Craig, 137 N. Y. 550, 33 N. E. 
76; Walker v. State, supra. Without pursuing this branch of the 
case further, it is sufficient to say that we conclude that the motion 
to dismiss the writ of error should be denied. 

It is necessary, therefore, to consider the case upon its merits. 
The note in suit appears to be a renewal of a previous note for the 
same amount, and of like tenor and effect, that was executed by 
the defendants Perry and Ross, and was delivered by them to R. L. 
Du Vail, the payee, in payment for 800 shares of stock in the 
Georgia Hedge Company, an Arkansas corporation. After the 
execution of the renewal note, which is now in controversy, it was 
indorsed by Du Vail to the firm of Lane, Kent & Kelley; and by 
the latter firm it was indorsed and transferred, for value and before 
maturity, to the Lincoln National Bank of Lincoln, 111., the present 
plaintiff. Perry and Ross filed a very lengthy answer to the suit. 
From the averments contained in the answer, it fairly appears, we 
think, that the following defenses were pleaded in substance: 
First, that the note was void because executed in violation of the 
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constitution of the state of Arkansas; second, that the makers of the 
note, Perry and Ross, had been induced to execute and deliver the 
original note through false and fraudulent representations made by 
Du Vail, the payee; third, that the consideration of the note had 
failed, because Du Vail had disposed of the 800 shares of stock in 
the Georgia Hedge Company, for which the original note was exe- 
cuted, which stock, the answer averred, had been left in his hands 
as collateral to secure the payment of said note. These defenses 
were supplemented by the further allegation that Lane, Kent & 
Kelley knew of the fraudulent character of the note in suit when 
they acquired it, and that the transfer of the note by them to the 
plaintiff bank was merely colorable, and that the bank was not a 
bona fide holder of the paper, but that the payee, B. L. Du Vail, 
was the real owner thereof. It was also averred in the answer, in 
substance, that the note in suit was not a negotiable instrument, 
because the amount payable thereon at maturity was uncertain. At 
the conclusion of the trial the plaintiff moved the court to direct 
the jury to return a verdict in its favor for the full amount due on 
the note, to wit, f 5,503.10. This motion was denied. The case was 
then submitted to the jury on the three following instructions, the 
first of which was given at the instance of the plaintiff and the 
others at the instance of the defendants: 

(1) "If the plaintiff purchased this note before It matured, for a valuable 
consideration, then it is a bona fide holder of said note, and may recover 
herein, unless you find from the evidence that the plaintiff knew when it 
purchased said note the circumstances under which it was obtained from 
the defendants." (2) "The court Instructs the jury that if they find that 
said R. L. Du Vail, in consideration of the note of which the note sued on is 
a renewal, sold the defendant Perry a certain amount of Georgia Hedge 
Company stock, and has failed or refused to have said stock transferred to 
said Perry, and, in violation of his said agreement, has fraudulently, and 
without Perry's knowledge and consent, assigned said stock to trustees ap- 
pointed by said Du Vail,— a contract to which Perry was not a party, and 
had no knowledge or notice of,— then the note was without consideration.*' 
(3) "If the jury find from the evidence that the note sued on was a renewal 
of a former note, which was procured to be executed by false and fraudulent 
misrepresentations, and was without consideration, then the burden of proof 
is upon the plaintiff to show that it purchased said note in good faith, without 
notice of its want of consideration, or its procurement by false and fraudu- 
lent misrepresentations, and for a valuable consideration; and, if the proof 
does not satisfy you of these things, the verdict should be for the defendants 
Perry and Ross." 

The plaintiff complains, principally, of the trial court's refusal to 
direct a verdict in its favor, and of the court's action in giving in- 
structions Nos. 2 and 3 at the instance of the defendants. The 
motion to direct a verdict for the plaintiff was based on the ground 
that the note in suit was a negotiable instrument; that the plain- 
tiff bank was a purchaser of the same for value, before maturity; 
and that there was no evidence before the jury to affect it with 
knowledge of defenses as between the makers and the payee. If 
the note was indeed a negotiable instrument (a question to be here- 
after considered), we should feel ourselves constrained to hold that 
the motion to direct a verdict for the plaintiff ought to have been 
sustained, as there was, in our judgment, no evidence to disprove 
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the fact that the plaintiff bank was a purchaser for value, before 
maturity, and without notice of defenses. 

The second of the above instructions is criticised on the ground 
that the facts recited therein do not show that the note in suit was 
originally "without consideration," as the court declared, but 
rather show that the consideration had failed, subsequent to its 
execution, by reason of the fact that Du Vail, while holding the 
stock for which the note had been given, had transferred and as- 
signed the same to a third party, and had thereby converted it to 
his own use, and put it out of his power to deliver the same on the 
payment of the note. This, however, was an immaterial error. A 
total failure of consideration precludes a recovery on a note, as well 
as a want of consideration, when the relations of the parties are 
such as to admit of such defenses. It is of no consequence, there- 
fore, in the present instance, that the words "without considera- 
tion" were used, when the phrase "failure of consideration" would 
have been more appropriate. 

The third instruction is challenged on two grounds — First, be- 
cause it erroneously assumed that there was some evidence tending 
to show that the plaintiff bank was not a purchaser for value; and, 
second, because it put upon the plaintiff the burden of proving af- 
firmatively that it bought the note without notice of defenses, be- 
sides compelling it to prove that it was a purchaser for value. 
This brings ua to a consideration of the important question whether 
the note in suit was a negotiable instrument, within the meaning 
of the law merchant; for, if it was not negotiable, those features of 
the instruction that are criticised may be ignored, as the instruc- 
tion, if the note was non-negotiable, was more favorable to the plain- 
tiff than it had any right to demand or expect The question of 
negotiability depends upon the effect of, a collateral agreement 
which was incorporated into the note, and for the purpose of show- 
ing its relation to the note the whole instrument is quoted below, 
in the margin. 1 

i $5,000. Little Rock, Arkansas, Dec. 31, 1890. 

One year from January 13, 1891, we, or either of us, promise to pay to the 
order of R. I*. Du Vail five thousand dollars, for value received, negotiable 
and payable, without defalcation or discount, at the First National Bank of 
Little Rock, Arkansas, with interest from maturity at the rate of eight per 
cent per annum until paid; having deposited or pledged with said Du Vail, 
as security for the payment of this or any other liability or liabilities of the 
undersigned already or hereafter contracted to said Du Vail, the following 
certificate, No. 3, capital stock of the Georgia Hedge Company, for 800 shares. 
And the undersigned hereby give to said Du Vail or assigns, or any substi- 
tute or person he or his agents or assigns may select, full power and authority 
to seU, discharged from any right of redemption, said collateral security, or 
any portion thereof or any substitute therefor or additions thereto, at public 
or private sale at the option of said Du VaU or assigns, on the nonperform- 
ance of the above-mentioned obligations, or the nonpayment of any of the 
above-mentioned liabilities, at any time or times thereafter, without making 
any demand for payment, and without advertising the sale of the property 
herein pledged, nor giving the undersigned any notice whatever; applying 
the proceeds to the payment of any, either, or all of the above-mentioned ob- 
ligations, including costs and Interest, and accounting to the undersigned for 
the surplus, if any. In case of deficiency the undersigned promise to pay 
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It will be observed that there is embodied in the note an 
agreement to the effect that if there shall be any depreda- 
tion, prior to the maturity of the note, in the collateral de- 
posited to secure its payment, then the payee or any holder may 
call for such further security, as he deems satisfactory, and, if the 
same is not furnished within two days, may proceed at once to 
sell the collateral. It is undoubtedly true, we think, that it would 
be the duty of the holder of the paper to make an immediate appli- 
cation of the proceeds of the collateral, if, under the aforesaid 
stipulation, he. elected to sell the collateral in advance of maturity. 
While the agreement is silent as to the application of the proceeds 
in case of the sale of the collateral before maturity, yet it is fair 
to infer that the parties intended an immediate application 
of the proceeds towards the extinguishment of the makers' lia- 
bility. Any other interpretation of the agreement would author- 
ize the holder of the paper to sell the collateral before maturity, 
retain the proceeds, and thereafter dispose of the paper to a third 
party without indorsing the amount that had been received from 
the sale of the collateral. It is not probable, we think, that the 
makers of the note intended to enter into an agreement that would 
authorize the payee to thus deal with the note and the security. 
Wherefore, it must be held that the agreement, rightly interpreted, 
contemplated an immediate application of the proceeds to the pay- 
ment of the note, in case of a sale of the collateral either before or 
at maturity. Is a note which contains such a stipulation in the 
body thereof a negotiable instrument? One of the chief requisites 
of a negotiable note or bill is that it shall show with certainty the 
amount payable thereon at maturity and that it shall not be cum- 
bered with conditions which render the amount then payable un- 
certain. As was said in Costelo v. Crowell, 127 Mass. 293 (and 
the language was quoted with approval in the case of Bank v. 
McCord, 139 Pa. St 52, 59, 21 Atl. 143), "it is settled by an unin- 
terrupted series of decisions that any language put upon any 
portion of the face or back of a promissory note, which has relation 
to the subject-matter of the note, by the maker of it, before delivery, 
is a part of the contract, and that if, by such language, the payment 
of the amount is not necessarily to be made at all events, and of 

said Du Vail or assigns the amount forthwith, with interest after such sale. 
And it Is understood aud agreed, should there be any depreciation in the 
value of any of said securities prior to the maturity of this note, such an 
amount of additional security shall be furnished as will be satisfactory to 
said First National Bank or assigns; and should such additional security 
not be furnished within two days after demand is made, either In person or 
by written notice put in the post office, said Du Vail or assigns, or substi- 
tute or person he may have selected, may proceed at once to sell, as above 
specified, the security or securities herein named. And, in event payment is 
not completely made at maturity, the undersigned further agree to pay an 
attorney's fee of ten per cent on the amount due and unpaid, if suit is 
orought to enforce payment of this note and its interest, or any part that' 
may remain unpaid, which said fee shall become due and recoverable in the 
action brought to enforce the payment of this note, for the use of the attorney 
bringing said suit. James K. Perry. 

John A. Boss. 
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the full sum, in lawful money, and at a time certain to arrive, and 
subject to no contingency, the note is not negotiable." See, also, 
Daniel, Neg. Inst §§ 51, 52. The rule last stated is too familiar 
to justify further citations. It frequently happens that notes dis- 
counted by banks contain a statement that certain securities have 
been deposited as collateral to secure their payment, together with 
a stipulation authorizing a sale of such securities, in a certain man- 
ner, at the maturity of the paper, if it is not then paid. Such re- 
citals and stipulations do not render the time or fact of payment, 
nor the amount to be paid at maturity, in the least degree uncer- 
tain; and for that reason it is generally held that they do not im- 
pair the negotiability of a note that is, in other respects, so drawn 
as to satisfy the requirements of the law merchant. Towne v. 
Bice, 122 Mass. 67, 74; Perry v. Bigelow, 128 Mass. 129; Wise v. 
Charlton, 4 Adol. & E. 786; Fanconrt v. Thorne, 9 Q. B. 312. See, 
also, Hodges v. Shuler, 22 N. Y. 114; Kirk v. Insurance Co., 39 Wis. 
138; Hosstatter v. Wilson, 36 Barb. 307. It is manifest, however, 
that an important element of certainty is destroyed by a collateral 
agreement appended to a note which may cause a payment to be 
made thereon of an uncertain sum at an uncertain time before ma- 
turity, and thus render the amount payable at maturity somewhat 
less than the amount specified on the face of the paper. A note of 
that description, which carries with it the probability, or even the 
possibility, that it may be partially or wholly extinguished before 
maturity, differs essentially from bank bills and other forms of 
currency which negotiable paper is supposed to resemble, and 
whose functions it is intended to perform. It has accordingly 
been held in several well-considered cases that stipulations of that 
nature embodied in a promissory note will impair its negotiability. 
Thus, in the case of Bank v. Wells, 73 Wis. 332, 41 N. W. 409, a 
note contained a collateral agreement authorizing the holder to sell, 
at the maturity of the paper, certain warehouse receipts for pro- 
visions that had been deposited as collateral security, "or [to sell 
the same] before [maturity] in the event of .said security depreciat- 
ing in value, * * * and to apply so much of the proceeds to 
the payment of this note as may be necessary to pay the same." It 
also contained this further provision: "And in case the proceeds 
of the sale of said collateral * * * shall not cover the principal, 
interest, and expenses, we promise to pay the deficiency forthwith 
after such sale." It was held that such a stipulation appended to 
the note destroyed its negotiability, by introducing into the instru- 
ment an element of uncertainty as to the amount payable in case 
any sum was paid before maturity, and as to the time when it 
would be paid. It was also said that it was probable that, had no 
express authority been given to sell the collateral before maturity, 
there would still have remained an element of uncertainty that 
would have been fatal to negotiability. In the case of Smith v. 
Marland, 59 Iowa, 645, 1') N. W. 852, the note sued on contained a 
stipulation, in substance, that if the payees, at any time, considered 
themselves insecure, they or their indorsees might declare the note 
due, and take possession of certain personal property for which the 
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note had been drawn, and sell the same on Ave days' notice. It 
was held that the note in question was not negotiable, because 
the amount which might be payable thereon at maturity was un- 
certain. In a later case decided by the same court (Bank v. Taylor, 
67 Iowa, 572, 25 N. W. 810), the note in suit contained a collateral 
stipulation authorizing the payee, whenever he deemed himself in- 
secure, to take possession of certain personal property for which 
the note had been given; but, inasmuch as the stipulation did not 
authorize a sale of the property before the maturity of the paper, 
it was held that it did not render the amount payable at maturity 
uncertain, and on that ground alone the case was distinguished 
from Smith v. Marland. A note containing a similar provision to 
the one found in Smith v. Marland, supra, was also held to be 
nonnegotiable by the supreme court of Kansas. Iron Works v. 
Paddock, 37 Kan. 510, 15 Pac. 574. See, also, Killam v. Schoeps, 
26 Kan. 310; Bank v. Armstrong, 25 Minn. 530. 

We are forced to concur in the view taken by these cases, — that 
the negotiability of a promissory note ought not to be upheld when 
it contains an agreement authorizing the holder in a certain con- 
tingency to demand such further collateral security as he deems 
satisfactory, and if it is not furnished, to sell the original col- 
lateral and to apply the proceeds in payment of the paper before 
it has become due. Under existing decisions permitting nego- 
tiable notes to contain a stipulation authorizing the sale at maturity 
of collateral securities, and, in some states, authorizing the inser- 
tion of an agreement to pay exchange and attorney's fees, as well 
as a warrant to confess judgment, such instruments have already 
been burdened with all of the luggage which they can conveniently 
carry. Furthermore, as notes and bills are designed to circulate 
freely, and to take the place of money in commercial transactions, 
sound policy would seem to dictate that they should be in form as 
concise as possible, and that the obligation assumed by the maker 
or makers should be expressed in plain and simple language. 
Woods v. North, 84 Pa~ St 407; Johnston v. Speer, 92 Pa. St 227; 
Bank v. Bynum, 84 N. C. 24. It is easy to foresee that, if parties 
are permitted to burden negotiable notes with all sorts of collateral 
engagements, they will frequently be used for the purpose of en- 
trapping the inexperienced and the unwary into agreements which 
they had no intention of making, against which the law will afford 
them no redress. We hold, therefore, that the note in suit was 
a nonnegotiable instrument 

It follows from what has been said that the objections urged 
against the third instruction, above quoted, are untenable. It fur- 
ther follows, we think, that, though the case below was tried on the 
erroneous theory that the note in suit was negotiable, yet that no 
error was committed, of which the plaintiff in error can be heard 
to complain, on the present record. The jury evidently found, in 
pursuance of the directions given in the third instruction, that the 
note was procured to be executed by false and fraudulent repre- 
sentations, and that the consideration had failed for the reason 
stated in the second instruction. Besides, the first instruction 
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given at the plaintiffs request inferentially admitted that the cir- 
cumstances under which the note had been obtained from the mak- 
ers were such that Du Vail, the original payee, could not recover, 
as against them, and that the plaintiff was only entitled to recover 
by virtue of the fact that it wai an innocent purchaser for value, 
before maturity. The judgment of the circuit court is therefore 
affirmed. 



DRAKE v. PAULHAMUS. 1 
(Circuit Court of Appeals, Ninth Circuit February 25, 1895.) 

No. 180. 

L ASSIGNMEHTS FOB CbXDITOBS — COHYBYANCM BT INBOLVBOT — WASHIH6TOH 

Statute. 

The statute of Washington relative to assignments for the benefit of 
creditors provides that "no general assignment of property by an in- 
solvent or in contemplation of insolvency, for the benefit of creditors, 
shall be valid unless it be made for the benefit of all his creditors in pro- 
portion to the amount of their respective debts." Held, following the de- 
cisions of the Washington courts, that such an assignment must be volun- 
tary, and an actual intention to assign must exist, and that such an in- 
tention cannot be imputed to an insolvent debtor because he conveys or 
mortgages all his property to one or more creditors. 
& Action against United States Marshal— Pleading. 

In an action against a United States marshal for wrongfully taking 
plaintiff's goods it is not necessary to allege that such goods were taken 
by the defendant as marshal. 

In Error to the Circuit Court of the United States for the West- 
ern Division of the District of Washington. 

This was an action by W. H. Paulhamus against James O. Drake 
for wrongfully taking from plaintiff's possession a stock of goods. 
In the circuit court plaintiff recovered judgment Defendant 
brings error. 

Doolittle & Fogg and Charles O. Bates, for plaintiff in error. 
Frederick A. Brown, for defendant in error. 

Before McKENNA and GILBERT, Circuit Judges, and HAW- 
LEY, District Judge. 

McKENNA, Circuit Judge. This action was originally brought 
in one of the superior courts of the state of Washington and trans- 
ferred on the petition of plaintiff in error to the circuit court of 
the United States for the district of Washington. The action was 
for damages for the taking from the possession of defendant in error 
(plaintiff below) by plaintiff in error (defendant below) of a stock! 
of goods, wares, and merchandise. The complaint alleges the pos- 
session of Paulhamus, the forcible dispossession by plaintiff in errov, 
the refusal to deliver the property on demand, and its value to be 
$7,500. The answer denies the allegations of the complaint, and 
sets up an affirmative defense that Drake was United States mar- 
shal, and that he acted as such, and not otherwise; that one W. R. 
Lindsay was the owner of the property, and that he (Drake) levied 
upon and took possession of the property under a writ of attach* 

i Rehearing pending. 
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ment issued from the United States circuit court for the district 
of Washington in an action brought by one M. L Cahn against said 
Lindsay. There were the usual and sufficient allegations to sus- 
tain the validity of the attachment The answer also contained 
the following allegations: 

"That on the 17th day of November, A. D. 1893, the said W. R. Lindsay, 
being then the owner and in possession of the property mentioned in the com- 
plaint filed herein, together with other property, consisting of real estate in 
the county of Pierce, and state of Washington, for the purpose of hindering, 
delaying, and defrauding his creditors, and preventing them from collecting 
their just debts, unlawfully and fraudulently executed a pretended bill of sale 
of the said property mentioned in the complaint to the plaintiff herein, in trust 
for the payment of certain debts claimed to be due and owing by said W. R. 
Lindsay. Said bill of sale was given for the pretended consideration of $7,- 
735.84. That said plaintiff caused said bill of sale to be recorded in the office 
of the auditor of Pierce county, state of Washington, on the 22d day of No- 
vember, A. D. 1893. That on said day, and as a part of the same transaction, 
and as a part of the same purpose of hindering, delaying, and defrauding the 
creditors of the said W. 11. Lindsay, the said W. R. Lindsay conveyed by a 
deed and mortgage aU of the real estate owned by him in said Pierce county, 
state of Washington, to Josephine M. Lindsay, his wife, and to George B. 
Lindsay and Catherine A. Lindsay, relatives of the said W. R. Lindsay, and 
caused said deeds and mortgages to be recorded in Pierce county, state of 
Washington. That the property mentioned in said bill of sale and in said 
deeds and mortgages was all of the property owned by the said W. R. Lindsay. 
And by said transfers, as aforesaid, the said W. R. Lindsay attempted to dis- 
pose of all of the property owned by him, and attempted to give full control of 
said property to the said plaintiff and the other grantees above mentioned. 
That the said execution of said pretended bill of sale and the said deed and 
mortgage were intended by the plaintiff, and each of the parties above men- 
tioned, to be one transaction, and were in fact one transaction, and was in- 
tended for the purpose of hindering, delaying, and defrauding the creditors of 
the said W. R. Lindsay by attempting to take out of the power of such cred- 
itors to reach the stock and assets of the said W. R. Lindsay. That the said 
W. R. Lindsay has not any property other than that embraced in the said pre- 
tended bill of sale, deeds, and mortgages aforesaid out of which the said judg- 
ment of said M. I. Cahn could be satisfied in whole or in part and that, unless 
the said property upon which this defendant has levied under said writ of 
attachment can be applied to the payment of said judgment, the same must re- 
main wholly unpaid. That aU of the said protended transfers of said property 
were made with the intent to delay and defraud creditors" of the said W. R. 
Lindsay, and were without consideration, all of which was well known to this 
plaintiff; and at the time of the levy of the writ of attachment, as above set 
forth, the said W. R. Lindsay was the owner of the property mentioned in the 
complaint filed herein and levied on under the writ of attachment aforesaid." 

The case was tried by the court and a jury, and the latter ren- 
dered a verdict for plaintiff (defendant in error) for the sum of 
$G,898.50. 

There are a number of assignments of error. Those needing 
special attention may be summarized under two heads: (1) That 
the complaint alleges that the property was taken by Drake per- 
sonally, and that the proof shows that it was taken, if at all, by 
him as United States marshal, and it is therefore claimed that 
the complaint is not proved. (2) The action of the court restrict- 
ing the jury to the determination of the proposition whether there 
was an actual sale by Lindsay to Paulhamus, or whether the sale 
was simulated or colorable with a fraudulent trust in Lindsay, 
and refusing to instruct the jury that the acts and conduct and 
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conveyances by Lindsay should be considered as equivalent to a 
general assignment of his property to his creditors, and giving pref- 
erences, were not valid, because not made for the benefit of all of 
his creditors in proportion to the amount of their respective claims. 

The first ground of error is easily disposed of. We do not think 
that it is well taken. Poinsett v. Taylor, 6 Cal. 78; Hirsch v. 
Rand, 39 Cal. 315. 

The second ground of error requires more consideration. The 
effect of Lindsay's acts depends upon the statutes of Washington 
as interpreted by its tribunals. Union Bank of Chicago v. Kansas 
City Bank, 136 U. S. 235, 10 Sup. Ct 1013; May v. Tenney, 148 U. 
S. 64, 13 Sup. Ct. 491. The statute, so far as we are concerned with 
it, is as follows (Gen. St. Wash. § 2741): 

"No general assignment of property by an Insolvent or In contemplation of 
insolvency for the benefit of creditors, shall be valid unless It be made for the 
benefit of all his creditors in proportion to the amount of their respective 
debts." 

Sec. 2743, Gen. St Wash.: "The debtor shall annex to such assignment an 
inventory under oath of all his estate real and personal. * * * Every assign- 
ment shall be in writing and duly acknowledged in the same manner as con- 
veyances of real estate and recorded in the record of deeds of the county where 
the person making the same resides. . • * *" 

In Turner v. Bank, 2 Wash. St. 192-194, 26 Pac. 256, the effect of 
hese provisions came up for consideration. The facts of the case 
were somewhat similar to those of the case at bar. Justice Scott, 
speaking for the court, said: 

"Lloyd & Co. were engaged in the mercantile business, and, being conslder- 
. ably indebted to various parties, they executed mortgages to certain of their 
creditors to secure the amounts they were owing them respectively. The Iowa 
National Bank, having been so secured, began an action to foreclose the mort- 
gage. Appellants Turner & Jay, being judgment creditors, and not secured, 
sought to intervene In said suit. Their petition in Intervention alleges that 
Lloyd & Co. were indebted largely in excess of their ability to pay; that the 
mortgages aforesaid covered ail of their property, and were all executed on the 
same day; and that the execution of such mortgages, under the circumstances, 
was, in effect, an assignment of their property for the benefit of the parties to 
whom the mortgages were made, and that it was fraudulent as to appellants. 
Appellants asked that the mortgage be adjudged void as to them, and the 
property held subject to execution for the satisfaction of their judgment An 
execution had been issued thereou, and returned nulla bona prior to said Inter- 
vention. The plaintiffs demurred to the petition on the ground that it did 
not state facts sufficient to constitute a cause of action. The court sustained 
the demurrer. There is no law in this state to prevent a debtor, even though 
he be in failing circumstances, from paying or securing a portion of his cred- 
itors, so long as he does so in good faith, although he should dispose of his 
entire property in that way, and leave other debts unsatisfied. It is not dis- 
puted that this mortgage, and also the others, were given for the purpose of 
securing bona tide debts* There is no reason in justice or equity why this 
particular mortgage should be held void, and the mortgagee deprived of its 
security, in order that the property may be made available to satisfy the claim 
of these Intervening creditors. The judgment is affirmed.", 

The question was again considered in Furth v. Snell, 6 Wash. 
542-546, 33 Pac. 830. In that case an insolvent debtor conveyed 
all his property to one creditor, and it was contended, as in the 
case at bar, that the conveyance should be held in law as equiva- 
lent to an assignment. The court say : 
v.66F.no.6— 57 
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"We are unable to agree with respondents' contention in the premises. While 
*we have an assignment law which provides that an insolvent debtor may turn 
his property over for the benefit of his creditors, and by so doing, under some 
circumstances, may obtain a discharge of his indebtedness, and while a prefer- 
ence of creditors in such transaction will not be permitted, yet the assignment 
itself is not compulsory. It is entirely optional with the debtor whether he 
will avail himself of the provisions of this act If he does not choose to resort 
to proceedings in insolvency, there is no way of compelling him to do so, and 
we have previously held that a debtor, 'even if in failing circumstances, may 
in good faith dispose of his entire property for the purpose of paying a portion 
of his debts, although other debts are left unsatisfied. Turner v. Bank, 2 
Wash. St. 192, 26 Pac. 256; Ephraim v. Kelleher, 4 Wash. 243, 29 Pac. 985; 
Benham v. Ham, 5 Wash. 128, 31 Pac. 459; Samuel v. Kittenger, 6 Wash. 261, 
33 Pac. 509." 

A Colorado statute providing for general assignments, came up 
for consideration in May v. Tenney, supra. The parts passed upon 
were as follows: 

"Any person may make a general assignment of all his property, for the ben- 
efit of his creditors, by deed, duly acknowledged, which, when filed for record 
in the office of the clerk and recorded in the county where the assignor resides, 
or, if a non-resident, where his principal place of business is, in this state, shall 
vest in the assignee the title to all the property, real and personal, of the as- 
signor, in trust, for the use and benefit of such creditors." 

"No such deed of general assignment of property by an insolvent, or in con- 
templation of insolvency for the benefit of creditors, shaU be valid, unless by 
its terms it be made for the benefit of all his creditors, in proportion to the 
amount of their respective claims." 

"* * * But nothing in this act contained shall Invalidate any conveyance 
or mortgage of property, real or personal, by the debtor before the assignment, 
made in good faith, for a valid and valuable consideration." 

They are identical in effect, therefore, to the Washington stat-. 
ute. Justice Brewer, after an able review of cases, including some 
cited by plaintiffs in error, said: 

"This statute, so far as we are advised, has not been before the supreme 
court of Colorado for construction; at least not for any question involved in 
this case. The first section, it will be perceived, gives permission to make a 
general assignment. There is no compulsion. There is neither in terms nor 
by implication any duty cast upon an insolvent to dispose of his property by a 
general assignment, or anything which prevents him from paying or securing 
one creditor in preference to others. On the contrary, the last half of section 18 
plainly recognizes the right of a debtor to prefer by payment or security; and, 
in the light of this statute, the quotation which we have made from the su- 
preme court of Colorado becomes pertinent, which clearly affirms the right of 
a debtor to do with his property as he pleases, except as in terms restrained 
by statute; and a statute which simply permits a debtor to make a certain 
disposition of his property works no destruction of his otherwise unrestrained 
dominion over it" 

We think, therefore, that under the Washington law an assign- 
ment must be voluntary, and that an actual intention to assign 
must exist, and that such an intention cannot be imputed to an 
insolvent debtor because he conveys or mortgages all his property 
to one or more creditors. It hence follows that the instructions 
asked by plaintiff in error were rightfully refused, and, there being 
no other error in the case prejudicial to him, the judgment of the 
circuit court is affirmed. 
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PACIBIC POSTAL TELEGRAPH CABLE CO. v. FLEISCHNER et al 

(Circuit Court of Appeals, Ninth Circuit January 21, 1896.) 

No. 121. 

L Appeal— Reviewable Questions— Waiver op Jury— Findings op Fact. 
Where a jury has been waived In accordance with Rev. St. § 649, the 
question whether the court's findings of facts are supported by the evi- 
dence is not reviewable on error, for that section declares that such findings 
"shall have the same effect as the verdict of a jury." 

2. Attachment— Amendment op Sheriff's Return. 

A sheriff's return upon a writ of attachment of personal property may be 
amended, by leave of court, by attaching an inventory of the property 
seized, where such inventory was omitted from the original return, and 
there is no showing of intervening rights which will be prejudiced there- 
by. 55 Fed. 738, affirmed. 

8. Telegraph Companies— Delating Message— Suit for Damages. 

A party damaged by the delay of a telegraph company in transmitting 
a dispatch ordering the levy of an attachment is not bound, before institut- 
ing a suit against the company, to test by suit the validity of prior attach- 
ments obtained by other creditors in consequence of the delay. 

4. Same — Evidence of Damage— Proof of Insolvency. 

In proving the damages sustained by a creditor by the delay of a tele- 
graph company in sending a dispatch ordering proceedings against the debt- 
or's goods, the insolvency of the debtor may be shown by parol evidence of 
information gained by inquiries made of the debtor himself. 

5. Same— Evidence of Custom. 

Where a telegraph company received and agreed to immediately trans- 
mit an Important telegram, knowing that its wires were down at the time, 
and not informing the sender thereof, held that, in a suit to recover dam- 
ages, it was competent for the plaintiff to give evidence that, prior to that 
time, defendant, under similar circumstances, had caused messages to be 
transmitted by a rival company, which it did not attempt to do in this case. 
55 Fed. 738, anlrmed. 
•. Same— Liability for Delay— Stipulations against Negligence, Etc 

A telegraph company cannot be allowed, by stipulations on its message 
blanks against liability for delays in transmitting unrepeated messages aris- 
ing from the negligence of its servants, or from unavoidable interruptions 
in the working of its lines, to relieve itself from liability in a case where 
It receives a message with full information of its great importance and the 
necessity for immediate 'transmission, knowing at the time that its lines 
were then down, but neither informing the sender thereof, so as to give him 
an opportunity to send by another line, nor itself attempting to transmit 
the dispatch by such other line. 55 Fed. 738, affirmed. 

7. Same— Limiting Recovery— Fraud. ' 

Under such circumstances, the conduct of the company operates as a fraud 
upon the sender; and it cannot therefore be allowed by any stipulations in 
Its blanks to reduce the right of recovery to the price of transmission, but 
It is liable for the full damages occasioned. 55 Fed. 738, affirmed. 

8. Same— Interest on Damages. 

Damages for delay in transmitting a telegram having been allowed to the 
full amount prayed for, held, that it was error to allow interest thereon 
from the commencement of the suit 

9. Appeal— Reversal — Error Correctible by Computation. 

Where the only error is in allowing Interest, the amount of which may be 
ascertained by computation, the judgment will not be reversed in toto, and 
a new trial ordered, but the court below will be directed to enter a judg- 
ment, such as should have been entered in the first place. 

In Error to the Circuit Court of the United States for the District 
of Oregon, 
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This was an action by L. Fleischner, Sam Simon, M. A. Mayer, and 
Sol Hirsch, partners under the firm name of Fleischner, Mayer & Co., 
against the Pacific Postal Telegraph Cable Company, to recover dam- 
ages occasioned by delay in transmitting a telegraphic message. A 
jury was waived in the circuit court, and the facts found by the 
court, and judgment rendered for plaintiffs. 55 Fed. 738. Defend- 
ant brings error. 

Frederick V. Holman (W. S. Wood, of counsel), for plaintiff in 
error. 

Cox, Teal & Minor arid Dolph, Bellinger, Mallory & Simon, for de- 
fendants in error. 

Before McKENNA, Circuit Judge, and KNOWLES and HAW- 
LEY, District Judges. 

KNOWLES, District Judge. This is an action to recover dam- 
ages accruing to defendants in error by reason of the neglect of 
plaintiff in error to send a telegram to certain attorneys in Seattle, 
state of Washington, in regard to instituting suit against H. & B. 
Grunbaum for the sum of 1(3,866.21. The telegram was delivered 
to plaintiff in error at Portland, Or. The cause was tried in the 
United States circuit court for the district of Oregon. A jury was 
duly waived, and the facts found by the court, and judgment en- 
tered for defendants in error. 

The following are the findings of facts upon which the judgment 
was based: 

First That the plaintiffs are partners' in business under the firm name of 
Fleischner & Co., and are citizens of the state of Oregon; and defendant is a 
corporation duly organized under the laws of the state of New York. 

Second. That on June 24. 1891, the firm of H. & B. Grunbaum, of Seattle, 
Wash., were indebted to the plaintiffs herein to the amount of $3,704.37; and 
on that day said firm duly confessed judgment in favor of H. & 15. (Jrunbaum 
in the superior court of the county of King, state of Washington, for the sum 
of $16,844.81, on which judgment execution was immediately issued, and the 
property of said firm duly levied on by the sheriff of King county. Wash., 
under such execution. 

Third. That at 9:15 o'clock a. m. of June 25, 1891. plaintiffs herein duly de- 
livered to the defendant, at its ofilce in the city of Portland, Or., for imme- 
diate transmission and delivery, the following message: 

"Rush. 

"To Preston, Carr & Preston, Seattle: H. & B. Grunbaum owe Fleischner, 
Mayer & Co. thirty-eight hundred sixty-six dollars twenty-one cents. Re- 
ported closed by sheriff. Protect claim, and report at once 

"Cox, Teal & Minor." 

—Paying the regular tariff for transmission thereof, and. at the time of deliv- 
ering the same, notified the defendant of the importance of said message, and 
requested that it be sent immediately, which the defendant, receiving the 
same, promised to do. 

Fourth. That said message was delivered by plaintiffs to the defendant writ- < 

ten upon one of the defendant's blanks, with the contents of which the plain- ■ 

tiffs were familiar, on the top of which were printed the following words: J 

"Pacific Postal Telegraph Cable Company. j 

"All messages taken by this company are subject to the following term»: i 

To guard against mistakes or delays, the sender of a message shall order it < 

repeated; that is, telegraphed back to the originating office for comparison. 

For this, one-half the regular rate is charged in addition. It is agreed be- I 
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tween the sender of the following message and this company that said com- 
pany shall not be liable for mistakes or delays in the transmission or delivery 
or for nondelivery of any unrepealed message, whether happening by neg- 
ligence of its servants or otherwise, beyond the amount received for sending 
the same, nor for mistakes or delays in the transmission or delivery or for 
nondelivery of any repeated message beyond fifty times the sum received for 
sending the same, unless specially insured, nor in any case for delays arising 
from unavoidable interruption in the working of its lines, or for errors in 
cipher or obscure messages. And this company is hereby made the agent of 
the sender, without liability to forward any message over the lilies of any 
other company when necessary to reach its destination. Correctness in the 
transmission of messages to any point on the lines of this company can be 
insured by contract in writing, stating agreed amount of risk, and payment of 
premium thereon, at the. folio wing rates, in addition to the usual charges for 
repeated messages, viz.: One per cent for any distance not exceeding 1,000 
miles, and two per cent for any greater distance. No employe" of this com- 
pany is authorized to vary the foregoing. No responsibility regarding mes- 
sages attaches to this company until the same are presented and accepted at 
one of its transmitting offices, and, if a message is sent to such office by one of 
the company's messengers, he acts for that purpose as the agent of the sender. 
Messages will be delivered free within the established free delivery limits of 
the terminal office. For delivery at a greater distance special charges will 
be made, to cover the cost of such delivery. The company will not be liable 
for damage in any case where the claim is not presented in writing within 
six days after sending the message. John W. Mackay, President. 

"W. O. Van Home, Vice President 
"Send the following message subject to the above terms, which are hereby 
agreed to." 

But the defendant was fully apprised by the language of the message itself 
of the amount of the plaintiffs' claim, the danger of its loss, and the necessity 
of its prompt protection; and these facts were further emphasized by the 
verbal statements made by the plaintiffs at the time the message was deliv- 
ered by the plaintiffs for transmission. The plaintiffs further stipulated, be- 
fore they left the message with the defendant for transmission, and before 
they paid for its transmission, that it should be forwarded at once; and this 
stipulation was assented to by the defendant at the time, and became a part 
of the contract to transmit and deliver the message. 

Fifth. That, at the time said message was so delivered to said defendant for 
transmission, defendant's wires between Portland, Or., and Seattle, Wash., 
were down, and had been down since 8 o'clock a. m. of said day; and said de- 
fendant was unable to transmit said message over its wires when so delivered 
to it, which fact was known to said defendant at said time, but not com- 
municated to plaintiffs; but that the cause of such interruption was not 
known to it at said time, and was not caused by any negligence on their part. 

Sixth. That said wires were repaired, and communication between Portland 
and Seattle restored, soon after twelve o'clock noon, and said message was 
transmitted to Seattle. The transmission thereof was commenced at or about 
11:40 o'clock a m. of said day, but for some unknown causes the transmission 
was interrupted, and the said. message was not received at the office of the 
defendant in Seattle, Wash., until 12:30 o'clock p. m. of June 2.">, 1891, and 
was received by Preston, Carr & Preston, to whom it was addressed, at 12:45 
o'clock p. m. of said day; and action was at once brought by said Preston, 
Carr & Preston, in the superior court of the county of King, state of Wash- 
ington, on behalf of the plaintiffs herein, against said firm of H. & B. Grun- 
baum, for the amount stated in said message, and all the property of 6aid 
firm was duly attached by the sheriff of said King county, Wash., under an 
attachment issued in said action. 

Seventh. That the pla4ntiffs' message, if sent either by the Western Union 
or by the defendant at 9:15 o'clock, or within a reasonable time thereafter,' 
in the usual course of business, would have reached the attorneys at Seattle 
before 10 o'clock; and. if it had reached them then or .at any time before 11 
o'clock a. m., a suit would have been brought upon plaintiffs' claim, and 
plaintiffs would have been paid in full. 
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Eighth. That between the time when such message should have been trans- 
mitted and delivered by said defendant, if its line between Portland and 
Seattle had been open, and the time it was actually transmitted and delivered, 
actions had been commenced against said firm of H. & B. Grunbaum, and all 
their property attached for amounts greatly in excess of its value; and that 
upon a sale thereof, made by said sheriff under execution issued in said 
actions, said plaintiffs were unable to realize any portion of their said claim 
against said firm; but that, if said message had been promptly transmitted 
and delivered by said defendant, the claim of said plaintiffs would have been 
secured, and the amount thereof realized in full from the sale of said property. 

Ninth. That, at 10 o'clock a. in. of said June 25th, a message was placed 
in the San Francisco office of the Western Union Telegraph Company for 
transmission and delivery, addressed to said Preston, Carr & Preston, at 
Seattle, directing them to attach the property of said H. & B. Grunbaum upon 
claims amounting to $36,000, and that said message, after being repeated at 
Portland in transit, was received by said Preston, Carr & Preston, at Seattle, 
at 11 o'clock In the morning of said day; that thereupon they seized and duly 
attached and secured a lien upon all the property of said debtors for $36,000; 
and that, upon a sale of the attached property, the plaintiffs realized nothing; 
and that the judgment debtors had no other property out of which the plain- 
tiffs' claim could be paid. 

Tenth. That at the time said message was delivered to said defendant, and 
throughout said day, the Western Union Telegraph Company had a line of 
wire in constant operation and in readiness to transmit messages between 
said points; and that it was the custom and usage of said defendant to for- 
ward messages by the line of said Western Union Telegraph Company when 
unable to do so on its own lines. 

Eleventh. That said defendant was negligent In not notifying said plaintiffs 
of its inability to transmit said message over its own wires when received by 
it; and after the same had been so received, and said defendant had promised 
the immediate transmission thereof, it was its duty to have forwarded the 
same by the lines of said Western Union Telegraph Company; and that said 
defendant is liable to the plaintiffs for any loss resulting from such neglect. 

Twelfth. That H. & B. Grunbaum have been totally insolvent ever since the 
24th day of June, 1891, and plaintiffs have been unable to realize any sum 
whatever on their judgment against them. 

Thirteenth. That the damages sustained by the plaintiffs by reason of the 
negligence of the defendant is the sum of $3,704.37, and such sum should 
bear interest at the legal rate from September 7, 1891. 

And, as a conclusion of law from the foregoing, the court finds 
that the plaintiffs are entitled to a judgment against said defendant 
for the sum of $3,704.37, with interest thereon at the rate of 8 per 
cent, per annum since September 7, 1891, together with their costs 
and disbursements herein. 

Plaintiff in error excepted to the 2d, 5th, 6th, 7th, 8th, 9th, 10th, 
11th, 12th, and 13th, and to parts of the 4th and 5th, findings of 
fact, on the ground "that they are each and all contrary to the evi- 
dence, and that there is no evidence to support such finding and 
findings." Plaintiff in error also excepted to the conclusions of 
law in the case. The ruling of the court in making these findings 
and in overruling plaintiffs' exceptions to the same is assigned as 
error. This is an attempt to have this court re-examine the evi- 
dence in this case, and determine whether or not it supports the 
findings of the circuit court. 

Section 649, Rev. St., is as follows: 

"Issues of fact in civil cases in any circuit court may be tried and de- 
termined by the court without the Intervention of a jury, whenever the par- 
ties or their attorneys of record file with the clerk a stipulation in writing 
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waiving a jury- The finding of the court upon the facts which may be either 
general or special, shall have the same effect as the verdict of a Jury." 

The seventh amendment to the constitution of the United States 
provides that: 

"No fact tried by a jury shall be otherwise re-examined in any court of the 
United States than according to the rules of the common law." 

According to such rules, it could only be re-examined where the 
court in which the trial was had granted a new trial for sufficient 
reasons, or the appellate court awarded a venire facias de novo for 
some error which intervened in the proceedings. Parsons v. Bed- 
ford, 3 Pet 433; Bassette v. U. S., 9 Wall. 38; Insurance Co. v. 
Folsom, 18 Wall. 237. Giving the findings of a court the same 
effect as the verdict of a jury, and it is evident that this court can- 
not review the evidence, and determine whether they are supported 
thereby. When bills of exceptions are taken to the ruling of the 
court in the progress of the trial of the cause, if excepted to at the 
time, and duly presented by a bill of exceptions, such rulings may 
be reviewed in the appellate court. Rev. St § 700; Norris v. Jack- 
son, 9 Wall. 125; Martinton v. Fairbanks, 112 U. S. 670, 5 Sup. Ct. 
321; Stanley v. Supervisors, 121 U. S. 535, 7 Sup. Ct 1234. 

In this case there were numerous exceptions taken by plain-tiff 
in error to the ruling of the court in admitting evidence. Several 
of these exceptions relate to the admission in evidence of the certi- 
fied copies of the papers in the case of Maurice L. Grunbaum, Dex- 
ter Horton & Co., J. A. Ford, and Fleischner, Mayer & Co. against 
H. & B. Grunbaum. The point of objection presented was that 
these certified copies failed to show that any inventory was filed 
in these cases, as required by law in the state of Washington, of 
the property attached as a part of the return of the sheriff. The 
sheriff, in his return, after stating the date of receiving the writ of 
attachment in each of the above cases, returned : 

"By virtue and in pursuance thereof, I, on the same day, levied upon and 
attached as the personal property of the defendant named in said writ, ami 
already in my possession by virtue of an execution No. 11,117 of the court * 
docket contained in the inventory annexed to No. 11,119, of the court docket, 
by taking said property into my custody." 

It appears that, at the date of making this return, no inventory 
was annexed to Case No. 11,119. Subsequently, however, the sher- 
iff, by permission of court, amended his return, and did annex said 
inventory. The question arising in the consideration of this as- 
signed error is as to whether the sheriff could amend his return so 
as to cure this defect by subsequently annexing this inventory. It 
is admitted that the statute law of Washington requires an inven- 
tory of the property attached to be attached to the return of the 
officer. There is no doubt but that the law allowing attachments 
of the property of a defendant in a civil action in certain cases, be- 
ing a statutory remedy, must be strictly pursued. It would appear 
that section 322, 2 Hill's Ann. St. Wash., provided for such an 
amendment. It is as follows: 

"This chapter shall be liberally construed and the plaintiff at any time 
when objection is made thereto, shall be permitted to amend any defect in the 
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complaint, affidavit, bond, writ or other proceeding, and no attachment shall 
be quashed or dismissed or the property attached released if the defect in any 
of the proceedings has been or can be amended so as to show that a legal cause 
for the attachment existed at the time it was issued, and the court shall give 
the plaintiff a reasonable time to perfect such defective proceedings." 

The intention by virtue of this statute wa£ to give a court large 
discretion in permitting amendments in attachment proceedings. 
There is no reason why every other paper or record in an attach- 
ment proceeding should be permitted to be amended, save a re- 
turn of a ministerial officer who made the levy of the writ This 
statute does not seem to have been construed by the highest courts 
of that state. If it should be held that no such authority was con- 
tained in this statute, we are confronted with another rule in such 
cases. In the case of Tilton v. Cofield, 93 U. S. 163, 167, the su- 
preme court says: "Allowing amendments is incidental to the exer- 
cise of all judicial power, and is indispensable to the ends of jus- 
tice." Again: "Where no local statute or rule of local law is 
involved, the power to amend is the same in attachment suits as in 
others." In that case, besides amending the declaration, the affi- 
davit in the attachment proceedings was amended, and it was held 
proper under this general power incident to a court of justice. This 
case was followed in Erstein v. Rothschild, 22 Fed. 61. If an affi- 
davit in an attachment proceeding, which is the very foundation of 
this auxiliary proceeding, can be amended, much more. should an 
officer be allowed to amend his return, in the discretion of the court, 
to the writ of the attachment therein. It may be said, generally, 
that the returns of ministerial officers are subject to amendment, in 
the discretion of the court to whom such application is made. Ma- 
lone v. Samuel, 13 Am. Dec. 172, and note; 22 Am. & Eng. Enc. 
Law, 200, "Service of Process." There is no reason for any different 
rule in regard to the return upon a writ of attachment than the 
return on any other writ. It is claimed in this case that the return 
is a part of the levy of the writ. It is not so stated in the statute 
laws of Washington. See 2 Hill's Ann. St. Wash. § 300. This de- 
fines what constitutes a levy upon personal property. In the case 
of Rowan v. Lamb, 4 Iowa, 468, it was held — and I think properly — 
that the return constitutes no part of the levy. It is further urged 
that the return gives the court jurisdiction, and with a return to 
the writ of attachment plaintiff would be deprived of his lien. In 
support of this we are cited to 1 Wade, Attachm. § 229. If this is 
applied to any other class of cases than actions in rem, I do not 
think it is correct. Service of a writ gives jurisdiction'. A re- 
turn is but evidence of service. In attachment proceedings the 
levy under the writ gives the lien; the return is evidence of the 
levy, and such evidence as a court can act upon. This was an action 
in personam, and the attachment proceedings were auxiliary thereto. 

Rut we are not confronted with a state of facts contemplated in 
said section 229, because we have a return in this case, perfected, S 

it is true, by amendment. When an amendment is allowed, to what 
time does it relate? The effect of an amendment is, unless re- 
stricted in some manner, to cure the error against which the amend- 
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ment is made, and render the return good ab initio. 1 Wade, 
Attachm. § 154. When can an amendment be made? It may be 
made after judgment, if no intervening rights are affected. The 
same rule should prevail as in regard to other returns. Id. § 151. 
An amendment to a return may be made after a sheriff has gone out 
of office, and after an action has been commenced against him. 
Smith, Sher. 214, 215, 408; Gavitt v. Doud, 23 Cal. 79. The supreme 
court, in the case of Tilton v. Cofield, supra, quoted approvingly 
this language from the case of Green v. Cole, 13 Ired. 425 : "Courts 
have the power to amend their process and records, notwithstand- 
ing such amendments may affect existing rights." Generally, I 
think this question of the amendment of a return to a writ of attach- 
ment is called in question where the levy has been made upon real 
estate. In such cases the return gives notice of the attachment. 
Usually, a copy of it is filed with the recorder of deeds. But, when 
an officer has possession of personal property under a writ of attach- 
ment, it would appear all parties would have sufficient notice to 
put them upon inquiry as to his rights. But there have been pre- 
sented no intervening rights in this case which would prevent 
amendment to the return of the sheriff. The return in the action of 
defendants in error was perfected by this amendment. The return 
upon that was as defective as the others up to that date. I think, 
therefore, the point made in these exceptions cannot be maintained. 

The next exception is to the admission of certain evidence 
which was introduced to show what the sheriff did under his writ 
of attachment in regard to the possession of. the sheriff under the 
writ As I have shown that it was proper to amend the return to 
the writ, which was done, it would appear that this was no more 
than cumulative evidence. Whether or not, as between third par- 
ties or against a party not a party to an action in which a return 
is made, what was done in the matter of levying upon property can 
be proven by parol, it is not necessary in this case to corfsider. 
Wharton on Evidence (section 833) expresses the rule that an officer 
may "put in evidence supplementary facts not inconsistent with his 
return" Nothing more was done in this case. At all events, thia 
evidence, if immaterial, did not affect the judgment in the case, and 
is therefore no ground for reversal of the same. Mining Co. v. 
Taylor, 100 U. S. 37; Cooper v. Coats, 21 Wall. 105. 

The point that the defendants in error should have brought suit 
to test the validity of the attachments prior to these instituted by 
them is not well taken. The rule that in cases of tort the party 
injured should make reasonable exertions to render the injury as 
light as possible does not apply in this case. There is no rule of 
law that would require the plaintiff in error to maintain a lawsuit 
against other parties with a view of protecting plaintiff in error 
from its own wrong, especially when it does not appear that such an 
action would have been successful. Strause v. Telegraph Co., Fed. 
Cas. No. 13,531. 

The objection to the testimony of Rothschild was not well taken. 
It is evident the object of his evidence was to prove insolvency of 
the Grunbauma. This could be done in various ways. Return of 
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an execution nulla bona is one way. The opinions of witnesses may 
be taken. Rothschild stated what means he had resorted to in or- 
der that the insolvency of H. & B. Grunbaum might be ascertained. 
In doing this, he made inquiries of H. Grunbaum concerning his 
affairs. It is stated in Abbott's Trial Evidence (page 617) that an 
"opinion as to solvency may be based partly on what was said by 
others acquainted with the person, at the place and at and before the 
time." Inquiries made of the debtor himself ought to be as compe- 
tent evidence in forming an opinion as to solvency as inquiries made 
of other parties. Rothschild arrived at the conclusion that H. & B. 
Grunbaum owed about $97,000, and had assets of about f 70,000 nom- 
inally. This was sufficient to show insolvency. 

The twenty-fourth specification of error relates to the admission 
of the evidence of one Patterson in regard to aa alleged custom of 
the plaintiff in error in taking telegrams intrusted to it for trans- 
mission to the office of the Western Union Telegraph Company's 
office for transmission at certain times, when its own wires were 
down. I think this evidence was proper, with the view of showing 
that it was not an impossibility for the plaintiff in error to send 
the telegram of defendants in error even if its wires were down; 
that on other occasions it had seen fit to send telegrams by that 
competing line in order to protect customers. Plaintiff in error 
had contracted, it appears from the findings of the court, to trans- 
mit this telegram of defendants in error at a time when it could not 
operate its line. If a party injured by another's tort or breach of 
contract has the active duty imposed upon him by law of making 
reasonable exertions to render the injury as light as possible, and, 
if possible, to prevent any damage, it would appear that one who 
has contracted to perform a service in one way, if he should find 
that way closed to his performance, should do what he could, by 
any other means practicable and available, to prevent damage to 
the one who has intrusted him with an important service. The 
evidence upon this point shows that plaintiff in error willfully stood 
by its contract when it knew the impossibility of performance there- 
under. For these purposes, I cannot see that there was any error 
in admitting the evidence. 

The last and important point in this case is as to whether the 
findings of the circuit court sustain its judgment. It is claimed 
that the stipulation contained in the printed words at the top of 
the telegraphic blank used by defendants in error, and with which 
they were acquainted, so limited its liability that plaintiff in error 
cannot be made responsible for damages occasioned by the delay 
in or failure to send the said message. There are stipulations in 
the said printed matter to the effect that the plaintiff in error 
shall not be liable for mistakes or delays in the transmission or 
delivery or nondelivery of any unrepeated message, whether hap- 
pening by negligence of its servants or otherwise, beyond the 
amount received for sending the same; nor in any case for delays 
arising from unavoidable interruptions in the working of its lines. 
The finding was that, at the time plaintiff in error received the 
message in question, its lines were down between Portland and 
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Seattle; that this fact was known to plaintiff in error, and not to 
defendants in error. It is further found that plaintiff in error was 
fully apprised by the language of the message itself of the amount 
of plaintiffs' claim, the danger of its loss, and the necessity of its 
prompt protection. These facts were also made known to plain- 
tiff in error at the time of the delivery of the message. The mes- 
sage itself was marked "Bush." As has been said, plaintiff in 
error contracted to transmit and deliver this message. At the 
time, its wires were down, and there was an impossibility in per- 
forming the contract as required. The general rule is that when 
the impossibility of performance is known to the promisor, but not 
known to the promisee, the former is liable in damages for failure 
to perform. 3 Am. & Eng. Enc Law, subd. 73, p. 898, tit. "Contract"; 
2 Pars. Cont 673. In the work entitled "Communication by Tele- 
graph," by Gray (section 18), this rule is expressed: 

"If a telegraph company is unable, through a disarrangement of Its lines or 
other cause, to do what it makes a business of doing, it must inform those 
who wish to employ it of the fact, and thus acquaint them with the advantage 
of employing other means. A telegraph company offers and is employed sole- 
ly to effect the rapid communication of a message. The excuse for a failure 
to effect that communication that the company, when it made the contract, 
knew that it could not perform It, can hardly be deemed a valid one." 

This language commends itself to me; and it is in accordance 
with the general rules in regard to contracts. When one party 
knows that another is contracting with him upon the belief that 
he has the means of performing the same, a concealment of the 
fact that he has no such means amounts to a fraud. Kerr, Fraud 
& M. 94; 2 Kent, Comm. marg. p. 482. 

If the effect is given to the printed matter in the telegraphic 
blank above referred to claimed by the plaintiff in error, then it 
would give it the power to commit a fraud with impunity. It is 
generally held that a telegraph company may make reasonable 
rules for the management of its business; but the question as to 
whether such rules are reasonable is a matter for the determina- 
tion of a court called to consider the same, and that such a company 
cannot relieve itself against gross negligence. True v. Telegraph Co., 
11 Am. Eep. 156; Thomp. Electr. § 183, and cases cited. 

If a telegraph company cannot make a regulation by which 
it is relieved from gross negligence, much less should it be allowed 
to stipulate against its own fraud in making a contract. It is 
agreed that an incorporated telegraph company, holding itself out 
to do the business of transmitting intelligence generally, is in the 
nature of a quasi public corporation. At all events, it is engaged 
in a public business, analogous to that of a common carrier. In 
many places there is no competing line, and it exercises a mo- 
nopoly in the business of transmitting intelligence with rapidity. 
The telegraph has become a necessity in business transactions, and 
a company conducting such a business ought not, as a matter of 
public policy, to be allowed to formulate and maintain any regula- 
tions which would allow it to work a fraud upon those seeking 
to employ this necessary means of communication, and yet afford 
the person defrauded no adequate means of redress. 
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The next point presented is as to the amount of damages de- 
fendants in error should be entitled to recover in this case. It is 
claimed that, under the stipulation in the contract, they should 
be entitled only to the 94 cents paid for the dispatch. I do not 
think it is a reasonable regulation for a telegraph company to make 
a regulation that will allow it to commit a fraud, and then say that 
it shall be liable for only nominal damages. No one contracts with 
a telegraph company with the expectation that it is committing 
or will commit a fraud upon him. The usual doctrine is that any 
person who commits a fraud shall be responsible for the direct 
damages sustained thereby. If any one violates a contract, he shall 
be liable for the approximate damages the injured parties suffer, 
when they are such damages as might be reasonably expected to 
flow from the breach. 

In the case of Hadley v. Baxendale, 9 Exch. 345, the rule was 
thus expressed: 

"When two parties have made a contract which one of them has broken, 
the damages which the other party ought to receive in respect of such breach 
of contract should be such as may fairly and reasonably be considered either 
as arising naturally— 1. e. according to the usual course of things— from such 
breach of contract itself, or such as may reasonably be supposed to have been 
in contemplation of both parties at the time they made the contract as the 
probable result of the breach of it Now, if the special circumstances under 
which the contract was actually made were communicated by the plaintiffs to 
the defendants, and this was known to both parties, the damages resulting 
from the breach of such U contract which they would reasonably contemplate 
would be the amount of injury which would ordinarily follow from a breach 
of contract under these special circumstances so known and communicated." 

This language was quoted approvingly in the case of Primrose v. 
Telegraph Co., 154 U. S. 1, 14 Sup. Ct 1098. 

In this case the special circumstances under which the contract 
was made were known, it appears from the finding of the court, 
to plaintiffs in error. Now a regulation which would take a tele- 
graph contract out of the rules that apply to all other contracts 
ought not to be favored as a reasonable one, considering the cir- 
cumstances under which many telegrams are sent. It has been 
claimed that the forcing a stipulation into a contract for the trans- 
mission of a message by a telegraph company which would exempt 
it from liability for gross negligence should be considered as hav- 
ing been agreed to under a sort of moral duress, and therefore 
void. Much more should a stipulation forced into a contract by 
such a company which would exempt it from a liability for a fraud 
be declared void. The question of stipulations upon telegraphic- 
blanks is fully discussed in 25 Am. & Eng. Enc. Law, pp. 790-798. 
The authorities there collected, I think, sustain the author in the 
view that any stipulation which would exempt a telegraph com- 
pany from liability for its gross negligence is void. Other text 
writers sustain the same view. Gray, Commun. Tel. § 40; Thorn p. 
Electr. §§ 188-193. Many authorities might be collected to the 
same effect The case of Primrose v. Telegraph Co., supra, doee not 
establish a different doctrine. In that case the telegram was a 
cipher one. Neither its importance nor purport was known to the 
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company. There was a mistake in transmitting the same. The 
court held that the regulation which required that such a message 
should be repeated was a reasonable one. But there was no hold- 
ing in that case that the company, by any regulation, could ex- 
empt itself from liability for gross negligence or a fraud. The con- 
clusion I have reached, therefore, is that, if the stipulation has the 
force claimed for it in this case by plaintiff in error, it is void. 

I have considered this question as though the stipulations set 
forth upon the printed blank do apply to the facts presented in 
this case, but I am of the opinion that neither in letter nor spirit do 
they apply to a case like the one at bar. This was a case where 
the company contracted to transmit a message for defendants in 
error, and did not have the means then of complying with the con- 
tract, and when it concealed this important fact, and without 
which, undoubtedly, it would not have been intrusted with the 
transmission of the same. The stipulations in the blank, I think, ' 
refer to cases where the telegraph company is able to comply with 
its contract, but, through the negligence of its employes, fails to 
transmit the telegram intrusted to it, or delays it, or is negli- 
gent in the manner of transmitting it, or is not able to send the 
telegram through defective appliances, but does not conceal this 
fact It appears that there were other means for transmitting the 
message from Portland to Seattle. Hence the message could have 
been transmitted. Although it does not appear that the contract 
for its transmission was made with reference to the fact that plain- 
tiff in error was accustomed to send telegrams intrusted to it for 
transmission by the Western Union Telegraph Company lines, 
still it could have done so, and protected defendants from the dam- 
age it incurred. It seems, however, that the plaintiff in error 
chose to stand by the contract it had made to transmit the mes- 
sage over its own lines,* when at the time it knew it was unable 
to do so. 

Under the rule heretofore expressed for assessing damages, I 
find that the court was right in assessing defendants in error's dam- 
ages at $3,704.37. The court found that, in addition to this, the de- 
fendants in error were entitled to interest on the same from Sep- 
tember 7, 1891, at the legal rate, which appears in Oregon to be 
8 per cent This finding is claimed as error so far as the interest 
is concerned. I think there was no warrant for finding that the 
amount of damages defendants in error sustained should bear in- 
terest from the day the suit was commenced. In the complaint 
the allegation of the amount of damages is $3,704.37. The de- 
mand for judgment is for the same amount. The claim in this 
case was for unliquidated damages. Such demands do not bear in- 
terest. 1 Suth. Dam. p. 609; Hawley v. Dawson, 16 Or. 344, 18 
Pac. 592. 

In the case of Oreen v. Van Buskirk, 7 Wall. 139, the supreme 
court, speaking by Justice Field, said: 

"Interest la not allowable as a matter of law, except in cases of contract or 
the unlawful detention of money. In cases of tort its allowance as damages 
rests in the discretion of the jury.*' 
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When interest is taken into consideration in assessing damages, 
it forms a part of the damages found, and is included in the general 
amount, and is not assessed on the amount of damages found. The 
only claim for damages was, as I have stated, $3,704.37. It would 
have been improper to give a judgment for more damages than 
were claimed in the complaint Palmer v. Reynolds, 3 Cal. 396; 
Pierce v. Payne, 14 Cal. 420. 

As the amount in which the judgment is defective can be clearly 
ascertained from the findings and the judgment itself, I see no 
reason for reversing the judgment in toto, and sending the cause 
back for a new trial. In such cases the court may direct the cir- 
cuit court to enter such judgment as should have been entered 
under the pleadings and findings. Ft Scott v. Hickman, 112 U. 
S. 150, 5 Sup. Ct 56. 

The judgment as entered by the circuit court is reversed, and 
• the cause remanded to that court, with direction to enter a judg- 
ment for the plaintiffs in that court, against the defendant therein, 
for the sum of $3,704.37, and costs of suit, taxed at . 

HAWLEY, District Judge (concurring). I concur in the con- 
clusions reached by my Brother KNOWLES on all the points dis- 
cussed in his opinion and in the judgment therein announced. But 
I base my concurrence, with reference to the merits of the case, 
upon the general principles clearly enunciated in the quotation 
from Gray on Telegraphic Communications (section 18), which 
seem to me to be sound, equitable, and just. It was the duty of 
the telegraph company, after having been informed of the impor- 
tance of the message and of the necessity of its prompt transmis- 
sion, to have then and there informed the sender of the message 
of the fact that its wires were not at that time in working order. 
It could not avoid any liability by concealing the truth as to the 
condition of its line. It was its duty to deal with its customer in 
good faith and upon equal terms; to notify him of the true state 
of the facts, so as to leave it optional with him to try the other 
line, or take his chances on the line in question being speedily re- 
paired. By failing to perform this duty, it deprived itself of the 
right, which it otherwise might have had, of availing itself of the 
terms and conditions of the stipulation and rules which were 
printed upon its blank form of messages. 

McKENNA, Circuit Judge. I concur in the judgment, for the 
reasons stated by Judge HAWLEY. 



McGOWAN et al. v. LARSBN. 

(Circuit Court of Appeals, Ninth Circuit February 26, 1805.) 

T*o. 175. 

NifioLTOitNCB— MAiNTAttfrNG Light on Fish Trap— Evidence. 

In an action for the death by drowning of plaintiff's intestate, caused 
by defendants' failure to maintain a light on' their fish traps, as required 
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by Pen. Code Wash. § 284, where defendants alleged that the light was 
extinguished by an unprecedented freshet, evidence that it was defend- 
ants' custom to put lights on their traps before the passage of the law 
requiring it, that defendants had ordered their men to take particular 
care of the lights, and that witness had once seen one of defendants* 
lights struck out by an oar, was inadmissible. 

3. Pleading Inconsistent Defenses— Instructions. 

Though defendant may have a right to plead two inconsistent defenses, 
and has introduced testimony to sustain each, a charge that both cannot 
be true, one must be false, is not erroneous. 

8. Instructions— Accusation op Perjury. 

The use of the word "false" in such instruction is equivalent to "un- 
true," and cannot be construed as an "accusation of perjury or willful 
false statement" 

4 Sake— Duty, to Maintain Light on Fish Traps— Degree of Care. 

In an action for the death of plaintiff's intestate, caused by failure of 
defendants to maintain a light on their fish traps from sunset to sunrise, 
as required by Pen. Code Wash. § 284, a charge that it is not enough to 
put a light on the traps, but defendants must use reasonable care to keep 
it burning, and, if it should go out from causes which could not be guarded 
against, reasonable diligence must be used to restore it, leaving it to the 
Jury to say what, under the circumstances, would constitute reasonable 
diligence, is not erroneous. 

5. Appeal— Review. 

On appeal, appellant is confined to the exceptions taken at the trial, and 
cannot urge different exceptions in his brief. 

In Error to the Circuit Court of the United States for the District 
of Oregon. 

Action by one Larsen, administratrix of Peter W. Larsen, de- 
ceased, against one McGowan and others, for wrongfully causing 
the death of plaintiffs intestate. There was a judgment for plain- 
tiff, and defendants bring error. 

This action was originally brought in the circuit court of the state of Ore- 
gon for Clatsop county, under section 138 of the Code of Civil Procedure of 
Washington, which is as follows: 

"Sec. 138 (8). The widow, or widow and her children, or chUd or children 
if no widow, of a man killed in a duel shall have a right of action against 
the person* killing him, and against the seconds and aU aiders and abetters. 
When the death of a person is caused by the wrongful act or neglect of an- 
other, his heirs or personal representatives may maintain an action for dam- 
ages against the person causing the death; or when the death of a person is 
caused by an injury received in falling through any opening or defective place 
in any sidewalk, street, alley, square or wharf, his heirs or personal repre- 
sentatives may maintain an action for damages against the person whose duty 
It was, at the time of the injury, to have kept in repair such sidewalk or other 
place. In every action the jury may give such damages, pecuniary or exem- 
plary, as under all circumstances of the case may to them seem just." 

The case was transferred, on petition of plaintiffs in error (defendants in 
the action), to the circuit court of the United States for the district of Oregon. 
Defendant in error (plaintiff in the action in court below) sues as adminis- 
tratrix of the estate of Peter W. Larsen, deceased, and alleges that the plain- 
tiffs in error jointly owned and operated a fish trap in Pacific county, state of 
Washington, and negligently and unlawfully omitted to show conspicuously, 
or at all, any bright white or other light upon said trap continuously between 
the sunset on the 14th and sunrise on the 15th of May, 1893; that the de- 
ceased, Peter W. Larsen, was between said times engaged in fishing for salm- 
on with a boat and giU net in the vicinity of said trap, and by reason of 
the omission to show a light as aforesaid he was, about 2:30 o'clock, thrown 
against said trap and Into the river, and drowned. The answer of the de- 
fendant denies these allegations, and affirms that they did conspicuously show 
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a light continuously for said time, and, further, affirms that at the com- 
mencement of the night they placed and strongly attached a bright white 
light upon said trap in an open, conspicuous position, where it could be seen, 
and that they took reasonable and proper precautions to insure its existence 
and burning during the night; that said light was prepared and secured as it 
had always been, and would withstand storms and gales, but that a freshet 
of tremendous magnitude, such as had not been known on the river within 
the memory of man, occurred, and filled the river with drift, which struck the 
trap with such force as to demolish the same and cause the removal of any 
light placed thereon. As a further defense the deceased is charged with con- 
tributory negligence in going upon the river and attempting to fish in its then 
condition. Plaintiff, replying, denied the new matter to the answer.^ The 
case was tried by a jury, who rendered a verdict for plaintiff in the sum of 
$3,000. 
Section 284 of the Penal Code of Washington is as follows: 
"Sec. 284. Any person or persons owning, operating or using any pound-net 
or trap shall cause to be painted in a conspicuous place on said pound-net or 
trap, while the same is In use, a number designated by the fish commissioners 
of this state, said number consisting of a black number or figure or figures not 
less than six inches in height painted on a white ground; and shall also con- 
spicuously show at night time, between sunset and sunrise, a bright white light; 
and any person or persons violating the provisions of this section shall be 
deemed guilty of a misdemeanor, and shall be fined in any sum not exceed- 
ing two hundred and fifty dollars." 

There are a number of assignments of error, including exceptions to exclu- 
sion of testimony and to instructions given by the court. The instructions 
excepted to are as follows: "(4) That the circuit court erred in its charge to 
the jury in announcing that the defendants have made two defenses, one of 
which is that they did have a light out, and the other that they did not have 
a light out, and in stating that both of these statements could not be true- 
one must be false,— and in all that the court said upon that subject, the same 
being as follows, to wit: 'To this complaint the defendants make two an- 
swers. First, they say that they had no light out. Then, for a further and 
separate defense, they say they did have a light out; that they had a light, 
and kept it burning all night, at this place. Then, for a further and separate 
defense, they say they did not have a light out at this place, but that as a 
matter of fact they put one out in the fore part of the evening, and that, by 
reason of the unprecedented condition of things,— the high water and the 
large amount of drift,— this drift, striking the piling that was connected with 
the piles upon which this light was hung, caused the light to go out, and 
that this was through no fault or negligence of theirs. Of course, it is need- 
less to say that both of these statements cannot be true. One of them is 
false, and it is for you to determine which is the true statement, and if either 
is true.' (5) That the said court erred in its instruction to the jury as to the 
necessity of keeping a light; said instruction being as follows, to wit: 'It is 
the duty of these defendants to keep lights upon these traps. It is made 
their duty by law. I do not mean to say by this that this is an absolute 
duty. It is their duty to put out a light there, but that is not enough. It is 
their duty to keep a light burning there from sundown to sunrise on each 
night But I do not mean to say that this is an absolute duty; that Is to say, 
that If this light should go out under circumstances which a reasonable pru- 
dence could not provide against, and if there should be a failure to restore 
the light for the same kind of reason, that would excuse the defendants. If 
they put out a light, and kept the necessary guard or watch to see that that 
light was kept burning, and in consequence of the unprecedented flood or drift 
under the light it had gone out, and they were unable to reach it, it having 
gone out without any fault of theirs, of course, under these circumstances, 
they would not be chargeable with negligence. Subject to these limitations, 
they would be. It is their duty. They have these traps in this river, and if 
they cannot, under all ordinary circumstances, keep these lights burning upon 
the traps, they can at least remove the traps. It is their duty, if they main- 
tain these traps in the river, to keep lights upon them; not only to light the 
lanterns, and put them out, but to keep them there by the exercise of reason- 
able diligence.' (G) That the said court erred in its instruction to. the Jury 
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as to the degree of care exacted from the defendants; said instruction being 
as follows, to wit: 'As to what would be reasonable diligence under these 
circumstances, that is a fact I would submit to you. You will consider, of 
course, the nature of the injury that is liable to result, all the circumstances 
surrounding the existence of this trap, and the care and expense involved In 
maintaining the light,— consider the duty which they are under,— -and then 
determine from all the facts and circumstances in the particular case whether 
the defendants are excusable in failing to restore the light, if there was any 
light there; and if the light went out and if it was not restored, as I believe 
it is not claimed that it was, unless the nrst answer, which sets up that there 
was a light burning all night, would justify the inference that the light had 
gone out and been restored.* (7) That the said circuit court erred in its sug- 
gestion to the jury that the defendants removed the light shortly after day- 
light; said instruction being as follows, to wit: 'And so, in the light of these 
surroundings, you will determine which class of witnesses is correct as to 
whether there was a light there or not; which class of witnesses is more likely 
to be correct There is one circumstance which, in my mind, has some sig- 
nificance. It is the fact that the captain of the La Camas testified that this 
light was burning there after three o'clock, when they left This must be 
about daylight, as this was in the month of May,— one of the very longest 
days of the year. The testimony of the witness who put out the light there, 
whose testimony was taken before the coroner, is that the light was out 
when he took it down. It does not appear when he took the light away; 
w T hat time does not appear. I think it was stated some time during the course 
of the trial by counsel, and tacitly agreed to, that it was some time after day- 
light—probably soon after daylight Now it strikes me as having some im- 
probability about it that this light could have been burning when the captain 
of the La Camas saw it, some five minutes after three, and should have gone 
out by the time it was taken down by this man, whose business it was to 
take it down, although it might be that it went out during this time. It 
seems to me that it is not very probable under those circumstances. However, 
my judgment is not to govern; the matter Is for your determination, not 
mine.* " The exclusion of evidence excepted to is as follows: (1) That It was 
the custom of defendants to put out lights on their traps before the passage 
of the law requiring it. (2) That H. C. McGowan had given orders to his 
men to take particular care of the lights. (3) That George Bell had seen "one 
of Mr. McGowan's lights struck out one night with an oar." 

A. F. Sears, Jr., for plaintiffs in error. 
Raleigh Stott, for defendant in error. 

Before McKENNA and GILBERT, Circuit Judges, and HAWLEY, 
District Judge. 

McKENNA, Circuit, Judge, after making the above statement, 
delivered the following opinion: 

The rulings of the court in excluding testimony were correct. 
No inference of sufficient degree of probability could be drawn from 
it under the issues to make it admissible. 

To sustain their exception to the ruling of the court for giving 
the instruction contained in the fourth assignment of error and 
above quoted, plaintiffs in error contend that under the laws of 
Oregon they were entitled to plead inconsistent defenses, and, citing 
Pom. Rem. & Rem. Rights, § 722, that they could not be compelled to 
elect between such defenses, nor could evidence in favor of either 
have been excluded at the trial on account of inconsistency. "If 
this be true," counsel say, "it is obvious that the interests of the 
plaintiffs in error were seriously affected by the remarks of the court 
in criticism of these defenses. If they were entitled to their defenses, 
they were entitled to them without their being weighted down bv 
v.66F.no.6— 58 
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these strictures," meaning the comments of the instruction. But 
this does not follow. The defenses they might be able to make (we 
assume it without deciding it), and evidence in support of them 
might be admissible; but after it is admitted it must receive con- 
sideration, and its character either absolutely or in relation to other 
evidence must be determined, that a judgment may be formed. 
Inconsistent defenses — that is, when the truth of one negatives the 
truth of the other — cannot both be found true; and in reaching a 
judgment of the truth of either the court may assist the jury, if it 
make no comment which the evidence will not bear, and assume no 
function wliich it is the jury's right to exercise. The record does 
not contain the evidence, and we must assume that the defenses 
were made as stated by the court It is manifest that only one 
could be true. If there was no light out, one could not have burned 
all night; and if one burned all night it could not have been ex- 
tinguished before morning by a freshet The comment of the 
court, therefore, was correct, and it submitted to the jury the only 
proposition the jury had a right to find, to wit, the truth of one of 
the defenses. 

Counsel urge in their brief that by the use of the word "false" 
in the instruction the court "made a direct accusation of perjury; 
of willful false statement," — and that the jury must have received 
the word in such sense, and not as an equivalent for "untrue." This 
is inferred because in certain statutes imposing penalties or detri- 
ments the word is so construed. The inference we do not think is 
justified. Besides, the context refutes the contention of counsel. 

We do not find any error in the instructions contained in the fifth 
and sixth assignments of error. The statute requires any person 
owning or operating a trap to "conspicuously show at night-time 
between sunset and sunrise a bright white light." It must be dis- 
played continuously. It must be put out at sunset and maintained 
until sunrise. The excuses for the nonobservance of this duty, in 
view of the facts and the degree of care required, were properly 
explained. 

To the instruction contained in the eighth assignment of error, 
plaintiffs in error take in their brief a different exception to that 
taken at the trial. They must be confined to the latter. The 
record states the exception as follows: 

"To which instruction of the court -the defendants, by their said counsel, 
duly excepted as to the court's suggestion that the defendants removed the 
light next morning, probably soon after daylight; which exception the court 
allowed, the court saying: 'I said he removed it the next morning. It does 
not appear when he removed it the next morning, but probably soon after 
daylight* " 

That is, the exception was to two suggestions of fact: (1) The 
defendants removed the light next morning; (2) that this was done 
"probably soon after daylight," — and the improbability which the 
court mentioned was that between 5 minutes after 3 and "soon 
after daylight" the light "should have gone out," hence it must 
have gone out before 5 minutes after 3, and that the captain of the 
La Comas was untruthful or mistaken as to the fact or time. This 
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reasoning counsel for plaintiffs in error does not seem to think is 
very strong, but it is only necessary to say that it was submitted 
to the jury for what it was worth; the learned judge saying: 
"However, my judgment is not to govern; the matter is for your 
determination, not mine. ,, We think the limits allowed to the 
court were not transcended, more particularly when considered in 
connection with the rest of the instructions given. There being 
no error in the record, the judgment is affirmed. 



CINCINNATI ST. RY. CO. V. WHITCOMB. 

(Circuit Court of Appeals, Sixth Circuit March 4, 1896.) 

No. 251. 

1. Practice— Variance— Ohio Statute. 

Plaintiff, while driving his wagon along a street on which were the tracks 
of defendant's street railway, was struck by one of defendant's electric 
cars, his wagon crushed between the car and another wagon, and plaintiff 
injured. There was a conflict of evidence as to whether the injury was 
caused by the first collision, or by the backing away of the car after such 
collision, and as to whether or not there was a second collision after the 
first. Plaintiff's complaint alleged that the Injury was caused by a second 
collision. Defendant's evidence tended to show, and the jury found, time 
the injury was caused by the backing of the car. Held, that under the 
statute of Ohio (Rev. St Ohio, §§ 5294-5296) providing that no variance be- 
tween the allegations in a pleading and the proof shall be deemed material, 
unless it has actually misled the adverse party to his prejudice, this vari- 
ance was immaterial. 

2L Same— General and Special Verdicts— Consistency. 

The jury found generally for the plaintiff, and also specially that the 
injury to plaintiff's wagon was caused by the first collision, and the injury 
to plaintiff himself by the backing of the car; but they disagreed as to 
whether the motor was reversed for the purpose of backing the car before 
or after the collision. Held, that there was no inconsistency, between the 
general verdict and the special findings and disagreements. 

8. Negligence— Degree op Care— Crossing 8treet-Car Tracks. 

It is not the law that persons crossing street-railway tracks In a city are 
obliged to stop, as well as look and listen, before crossing such tracks, un- 
less there is some circumstance which would make that ordinarily prudent. 

4 Same— Operation op Electric Car. 

The standard of ordinary care Is not absolute, but varies according to 
circumstances and the possible or probable danger from the use of the in- 
strument; and in the case of a heavy electric car, operated at considerable 
speed in the streets of a city, it is not error to modify a request for instruc- 
tion that the company, operating such car, is required to use ordinary care, 
by pointing out that a higher degree of caution is required in managing 
such car than in managing ordinary vehicles. 

5. Street Railways— Right op Way in Streets. 

It is not error to refuse to charge a jury, specifically, that the cars of a 
street railway have a paramount right of way in the street, when the court 
has already charged that the tracks of the railway in themselves constitute 
a warning that a car may at any time approach, and that, when a vehicle 
is on the track, It is bound to get out of the way, and not obstruct the 
passage of the car. 

; In Error to the Circuit Court of the United States for the West- 
$£3 Division of the Southern District of Ohio. 
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This was an action by Charles K. Whitcomb against the Cincin- 
nati Street-Railway Company to recover damages for a personal 
injury. In the circuit court plaintiff recovered judgment. De- 
fendant brings error. 

Charles K. Whitcomb, a citizen of the state of Kentucky, recovered a ver- 
dict and judgment against the Cincinnati Street-Railway Company, a citizen 
of Ohio, in the circuit court of the United States for the Western division of 
the Southern district of Ohio, as damages for a personal Injury. This is a pro- 
ceeding to review that judgment. Whitcomb was a garden truck huckster, and 
In his business used a horse and wagon. The Cincinnati Street-Railway Com- 
pany is* engaged in the maintenance and operation of an electric street-car line, 
running from Avondale, a suburb of Cincinnati, Into that city, by way of Hunt 
street. Whitcomb, on the 3d of August, 1893, stopped In front of a saloon on the 
west side of Hunt street, and went in. There are two tracks upon Hunt street 
at this point, and the width of the street from curb to curb Is 46 feet, leaving 
about 10 feet between the outer rail of each track and the curb. The car which 
afterwards collided with Whitcomb was running from Avondale south into the 
city of Cincinnati on the west track. To the north of where Whltcomb's 
wagon stood the track curved to the west. From the curb at this point it was 
possible to see up the track from 200 to 400 feet The street car was running 
at the rate of 8 miles an hour. Some 60 feet south of where Whitcomb's wagon 
stopped, on the same side of the street, was a broken-down slop-feed wagon, 
extending diagonally from the curb towards the railway track. Whitcomb tes- 
tified that, when he came out of the saloon, he looked north up the track, and 
saw no street car; that he then got on to his wagon, and, in order to avoid the 
malt wagon, drove towards the track; that, before he reached the track, he 
looked back again up the track. His wagon was covered, but the front side cur- 
tains were rolled up. The street car overtook Whitcomb when he was opposite 
the malt wagon, and between it and the track. Just where his left wheels were 
is made uncertain by the evidence, and whether the dashboard of the car 
struck the wagon, or the collision took place between the back wheels of the 
wagon and some of the side standards of the car after the dashboard of the 
car had passed the wagon, is not clear. Certain it is that the car crushed the 
huckster wagon against the heavy malt wagon without injuring Whitcomb, 
and that subsequently the car backed, and then moved forward again, and that, 
either in the backing or in the second forward movement, the wagon of Whit- 
comb was upturned, and he was injured. The evidence for the plaintiff sup- 
ported his claim that his injury was caused by a second collision, while de- 
fendant adduced much testimony to show that there was no second collision, 
but that the upturning of the wagon and the Injury to the plaintiff were caused 
by the backing alone. The motorman testified that Whitcomb turned sud- 
denly across the track when the car was too near him to stop it; that, in order 
to facilitate the stopping, he not only put on the brake, but also reversed the 
motor; and that the backing of the car after the first collision was due to the 
reversal of the motor before the first collision. There was counter evidence 
tending to show that the motor was reversed after the collision, and that the 
backing was due to that reversal. The amended petition of plaintiff charged 
"that the said defendant, by its servants, agents, and employes, was guilty of 
gross and wanton negligence in the following respects: That it negligently 
failed to ring the bell or sound the gong on its said electric car, so as to warn 
plaintiff of the approach of the same, and negligently failed to stop said car 
after plaintiff's perilous position was known, and when, by the exercise of rea- 
sonable care on its part, the said collision might have been prevented. By 
reason of these acts, and without negligence on the part of plaintiff, his wagon 
was struck by the defendant's said electric car, so that plaintiff was thereby, 
and by reason thereof, placed in a perilous position. Plaintiff says that whUe 
in said perilous position, and without negligence on his part, and without time 
or opportunity to extricate himself from said perilous position, the defendant, 
through its servants, agents, and employes in charge of said electric car, was 
guilty of further and additional gross and wanton negligence in the following 
respects: That It did, with full knowledge on its part of plaintiff's perilous 
position, cause said electric car to be backed a short distance, and then caused 
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said car with great force and violence to be collided with the said horse and 
wagon of the said plaintiff, by reason of which last-named collision plaintiff 
was greatly damaged in his person, etc. And plaintiff further says that by 
reason of defendant's said negligence, through its servants, agents, and em- 
ploye's In charge of the running and operation of said electric car as aforesaid, 
his horse, drawing his said wagon, was killed, and his wagon broken and de- 
molished, by reason of all which the plaintiff has been damaged in the sum of 
five thousand dollars/* 

The jury returned a general verdict for the plaintiff, and also answered 
certain questions of fact put to them by the court, and failed to answer other 
questions as follows: "First Was the injury to the plaintiff and his wagon 
and his horse caused by the collision when the car first struck the wagon, or 
by the backing of the car after it struck the wagon? Answer: The Injury to 
the horse and the wagon was due to the first collision, and the injury to the 
plaintiff was due to the backing out of the car. Second. If you find that the 
injury was caused by the backing of the car after it struck the wagon, you 
will please answer each of the following questions: (1) Was the motor re- 
versed before the car struck the wagon? Answer: Disagree. (2) Was the 
motor reversed after the car struck the wagon, and did that reversal cause 
the backing? Answer: Disagree. (3) II not, what was the cause of the back- 
ing? Answer: Disagree. Third. After the backing of the car, did it, when 
again moved forward, strike plaintiff, his horse or wagon? If so, did that 
striking cause the injury complained of? Answer: No." A motion was made 
on the part of the defendant for a special finding non obstante veredicto. 
This was overruled, and judgment entered for the plaintiff on the general ver- 
dict 

Kittredge, Wilby & Simmons and Paxton, Warrington & Boutet, 
for plaintiff in error. 
W. H. Jackson and Simmons & Simmons, for defendant in error. 

Before TAPT and LURTON, Circuit Judges, and SEVERENS, 
District Judge. 

TAFT, Circuit Jndge (after stating the facts). The general ver- 
dict of the jury was evidently based on the finding that the injury 
to the plaintiff's person was caused by the negligent backing of the 
car after the first collision, and not by a second collision. It is 
argued that this is such a variance from the charge of negligence 
in the petition that judgment should have been entered for the 
defendant The petition charged that the backing was negligent, 
and that the moving forward to the second collision was negligent, 
but ascribed the injury to the second collision. The evidence of 
the plaintiff tended to show that the injury was due to the second 
collision. The evidence of the defendant, however, tended to show 
that the injury was due to the backing alone. 

Section 5294 of the Revised Statutes of Ohio provides that: 

"No variance between the allegation in a pleading, and the proof, shall be 
deemed material, unless it has actually misled the adverse party to his preju- 
dice, in maintaining his action or defense upon the merits, and when it is al- 
leged that a party has been so misled, that fact must be proved to the satisfac- 
tion of the court, and it must also be shown in what respect he has been mis- 
led; and thereupon the court may order the pleading to be amended upon such 
terms as are just." 

Section 5295 provides: 

"When the variance is not material, the court may direct the fact to be found 
according to the evidence, and may order an immediate amendment, without 

€08tS." 
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Section 5296 provides: 

"When the allegation of the claim or defense, to which the proof Is di- 
rected, is unproved not in some particular or particulars only, but in its 
general scope and meaning, it shall not be deemed a case of variance within 
the last two sections, but a failure of proof." 

In Hoffman v. Gordon, 15 Ohio St. 211, the petition charged de- 
fendant with flooding the plaintiff's cellar by obstructing the street, 
and the answer denied the charge. On the trial, evidence admitted 
without objection shoHved that the flooding was occasioned by de- 
fendant's wrongful opening of the sidewalk, making a channel 
through which the water was forced into the cellar by obstructions 
placed in the street by others. It was held not to be error for 
the court, although no amendment of the petition was asked or 
made, to find upon this evidence for the plaintiff, and to render 
judgment accordingly. Such proceeding was held by the court to 
be in conformity with the sections of the Ohio Code above quoted. 
Said the court, Judge Welch pronouncing the opinion: 

"The evident object of the Code is to vest in the court a discretion, where 
it can be done without surprise or injury, to try the case upon the evidence, 
outside of the pleadings; and, if objection be made, to allow the pleadings 
to be conformed to the evidence, at once and without terms. When a trial 
is so had, without objection, we are only carrying out the spirit of the Code, 
by refusing to reverse the proceedings on account of the variance. Had this 
evidence been objected to when offered, it is quite apparent that the plain- 
tiff would have asked and obtained unconditional leave to amend. To allow 
the defendant, after he has suffered the evidence to go to the jury without 
objection, to reverse the judgment on that account, would be manifestly 
unjust to the other party." 

In the present case the plaintiff asked the court to be allowed to 
make an amendment to the petition to conform to the theory of the 
case by which the injury was caused by the negligent backing. 
This was objected to by the defendant, and the motion was denied, 
on the ground that it was unnecessary. We think the ruling of the 
trial court that the variance was immaterial was correct Cer- 
tainly, the defendant could not be surprised by the evidence that 
the injury to the plaintiff was occasioned by the backing of the car, 
because that evidence was introduced on its behalf, and the appli- 
cation of the plaintiff was only to amend his pleadings to accord 
with the evidence brought out by defendant. The case was tried 
on the theory that either in the first collision, in the backing, or in 
a second collision, there was negligence, causing the injury com- 
plained of; and a verdict on either ground might have been prop- 
erly sustained, without surprise or prejudice to defendant 

Secondly, it is said that the judgment for the plaintiff cannot be 
supported Decause the findings and disagreements of the jury are 
inconsistent with the general verdict The jury found that the 
injury was caused by the backing of the car. They disagreed as 
to whether the reversal of the motor, which caused the backing, 
occurred before or after the first collision; but they necessarily 
agreed that, whether the reversal of the motor occurred before or 
after the collision, the backing of the car was the result of the 
motorman's negligence. There was evidence tending to show that, 
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even if the reversal took place before the collision, the backing 
could have been avoided by due care of the motorman after the 
collision. The motorman was asked by counsel for the plaintiff: 

"Q. Now, when the car started back, the motor having been reversed, what 
effort, if any, did you make to stop that car? A. In going back? Q. Yes. 
A. WeU, I saw I was releasing the man, and was not doing him any harm, 
and I let the car go back then. Q. About how far? A. Well, between four 
and six feet." 

This tended to show that, whether the reversal of the motor 
occurred before or after the first collision, the subsequent backing 
of the car was voluntary on the part of the motorman, and might 
have been stopped by him. As the jury found that the reversing 
was the cause of the injury to Whitcomb, and that it was negligent, 
a finding by the jury as to when it took place with reference to 
the first collision was immaterial, and a disagreement as to such a 
fact could not affect the validity of the verdict. This covers all the 
assignments of error except those which are based on the charge 
of the court 

The exceptions to the charge of the court are very voluminous, 
very long, and many of them are quite frivolous. Generally, the 
exceptions to the charge may be comprehended under three heads: 
First, the court was asked to charge the jury that it was the abso- 
lute duty of Whitcomb not only to look and listen for the coming 
of the car, but also to stop, look, and listen. It certainly is not 
the law that persons crossing street-railway tracks in a city in a 
vehicle are obliged to stop before crossing, unless there is some 
circumstance which would make that ordinarily prudent. We have 
already held in the cases of Railroad Co. v. Farra, 66 Fed. 496, 
and McGhee v. White, Id. 502, that it is not the absolute duty, 
as matter of law, for one crossing a steam-railway track to stop, 
look, and listen, but that the necessity for stopping is to be deter- 
mined by the circumstances, and is usually a question to be left to 
the jury, and so the court below in this case treated it. The rule 
cannot be stricter in respect to crossing a street railway than 
crossing a steam railroad. The cases relied upon are chiefly Pen 
sylvania cases. In that state the supreme court has adopted a rul 
of law requiring every person to stop, look, and listen before cross-' 
ing the railroad track. This rule is not followed in other states, 
and certainly is not the law in the federal courts. 

The second general objection to the charge of the court is that 
it declined to give an instruction that the street railway had the para- 
mount right of way in the street The court below seems to have 
considered that the word "paramount'' was likely to mislead mem- 
bers of the jury, and to give them the impression that the railroad 
company had the exclusive right to the street between the tracks. 
The court did say to the jury this: 

"The electric street-car tracks of the street railway company along 
Hunt street, along which plaintiff was driving, were in and of themselves 
a warning to Whitcomb that a car might at any time approach upon 
the track towards which or upon which he was driving. Gentlemen, I said 
to you this morning that the street-railway company had the right to use 
the streets; that the plaintiff had the right to use the streets. None of 
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them had an exclusive right, but there is this one qualification with refer- 
ence to street cars passing along the street as provided for in the ordi- 
nances of the city, which are in evidence. Wherever a wagon or other 
vehicle is on the track in advance of a car, it is bound to get out of the way, 
and not to obstruct the passage of the car." 

This is a correct exposition of the relative rights of the street- 
railway companies and the rest of the public who use the street. If 
this is all that the word "paramount" means, then the court, in 
effect, charged the jury that the street-railway company had the 
paramount right to use the space between its tracks upon the 
street. If "paramount" means more than this, the charge requested 
should not have been given. We cannot therefore see that the de- 
fendant was prejudiced by the action of the court upon this charge. 

Finally, it is objected that the court imposed upon the railway 
company a higher degree of care than the law justifies in avoiding 
collisions with vehicles upon its track. The court was requested 
to give the following instruction: 

"While it is the duty of the company to exercise ordinary care and dUi- 
gence to avoid collision and other accidents, the rule does not dispense with 
care and prudence on the part of persons who use the street in common 
with the company. * * * I do not give this instruction exactly in the 
form in which it is asked, but I do give it substantially. It is not merely 
ordinary care that this street-railway company should exercise. In the 
movement of an electric car or of a horse car on the streets more care is 
required than in driving a wagon, because it is a larger vehicle and moves 
more rapidly. It is of greater weight and momentum, and it cannot be 
stopped so easily. When it comes to moving an electric car, which weighs, 
according to the testimony, about eight tons, and is' impelled by a motor of 
sixty horse power,— thirty times the power applied to an ordinary horse car. 
and moving it more rapidly, with its greater weight and momentum (the 
testimony in this case is that a car, when in full speed, can be stopped in 
about three lengths of the car; that is, about ninety feet),— all these cir- 
cumstances increase correspondingly the requirements as to the manage- 
ment of the car. It is the duty of the company to exercise proper care, for 
the reasons that I have given." 

We think this charge correctly stated the law. The court was 
dridently attempting to avoid giving the impression to the jury 
that a company operating a machine of the great force and power 
of an electric car upon a street upon which other vehicles might 
lawfully travel was not required to use any more care in this opera- 
tion than the driver of an ordinary wagon or the driver of an ordi- 
nary street car. He, therefore, very properly called the attention 
of the jury to the distinction between the requirements in the one 
case and in the other. It is true, speaking strictly and technically, 
that one is only required to use the care in the manipulation of 
any machine with reference to the rights of others which the ordi- 
narily prudent man would use. But the standard of ordinary care 
is not absolute; it varies according to the circumstances, and ac- 
cording to the possible or probable danger which may arise from 
the use of the instrument The court did not tell the jury that the 
street-railway company was obliged to use the highest degree of 
care, but only a proper degree of care, considering the possibility 
of danger from the instrument it was operating. This, we think, 
is quite in accordance with the ruling of the supreme court in the 
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case of Railway Co. v. McDaniels, 107 U. S. 454, 2 Sup. Ct 932, 
where it wa» held that the charge to the jury that the railway 
company, in the selection of its night telegraph operators, was 
tinder a duty to its other employes to exercise proper and great 
care to select competent persons for that branch of the service, 
was a correct statement of the law to the jury, because of the very 
delicate and responsible duties which telegraph operators were 
obliged to discharge. So here. Accidents from electric street 
railways are numerous. A speed of 10 miles an hour in a traveled 
street, with a car weighing from six to eight tons, and having such 
momentum that it cannot be stopped short of 90 feet when running 
at full speed, certainly imposes upon those who choose to operate 
it the duty of great care to avoid collisions with persons who are 
lawfully upon a street; and while it is true that such care, owing 
to the circumstances, would be but ordinary care, the expression 
"ordinary care" is one which might give the jury a wrong im- 
pression in such a case, and the court properly exercised its discre* 
tion to couch its language in a form legally equivalent and less 
likely to mislead. 

Finally, exception was taken to that part of the charge where 
the court told the jury that even though the plaintiff were negli- 
gent, if the defendant, having observed the negligence, might have 
avoided its effect by due care, the defendant was liable. This 
charge was not only good law, but was especially applicable to the 
circumstances of this case, because there was much evidence tend- 
ing to show that the injury to plaintiff's person occurred thro-ugh 
the negligence of the motorman of the defendant after the first 
collision had taken place, from an unnecessary and ill-advised back- 
ing of the car when the plaintiff was in a helpless position, but still 
remained uninjured. The principle has been several times an- 
nounced in this court. Mississippi Valley Co. v. Howe, 6 U. S. App. 
172, 3 C. C. A. 121, and 52 Fed. 362; Louisville & N. R Co. v. East 
Tennessee, V. & G. R R., 9 C. C. A. 314, 60 Fed. 993; Coasting Co. 
v. Tolson, 139 U. S. 551, 11 Sup. Ct 653; Railroad Co. v. Kassen, 
49 Ohio St 230, 31 N. E. 282. 

Finally, it is objected that the court admitted evidence to show 
that it was the custom in Cincinnati for wagons to keep to the right 
on a traveled street This was introduced upon the issue made 
by the defendant that the plaintiff, when he reached the wrecked 
malt wagon, should have crossed the track to the left side of the 
street, instead "of driving on to and along the tracks and around 
the malt wagon, keeping all the while on the right side. The cus- 
tom was not a very material circumstance, but it was not improp- 
erly introduced, for it showed a reasonable motive in the plaintiff 
not to cross clear over because he would be obliged to come back 
in order to observe the custom to keep upon the right-hand side 
of the street as he drove. The court left it to the jury to say 
whether, under all the circumstances, it was Whitcomb's duty to 
cross the track to the other side of the street, and simply allowed 
the introduction of evidence as to custom to suggest a reason (the 
weight of which was left to the jury) for his wishing to remain 
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on the right Bide of the street, if he could otherwise and without 
negligence do so. Certainly, its introduction was not a reversible 
error. 

On the whole case, we find no error, and we affirm the judgment, 
with costs. 



GRAND TRUNK BY. CO. T. TENNANT. 
(Circuit Court of Appeals, First Circuit February 1, 1895.) 

No. 90. 

L Fbdekal Coubtb — jtoisdiction— Allegation of Citizenship. 

The pleadings in an action brought in the circuit court described the 
defendant as the G. T. R. Co. of Canada, and aUeged that it was a cor- 
poration. Held that, in the absence of a specific objection in the circuit 
court that the defendant was not alleged to be a corporation created by 
any particular state or country, these allegations were sufficient to give 
jurisdiction. 

& Negligence— Question fob Jury. 

In an action for personal injuries to a brakeman in the employ of de- 
fendant railroad company, it was claimed that such injuries were caused 
in part by the Improper construction of the car on which such brakeman 
was riding when the accident happened. The only evidence was such 
as described the construction of the car, neither party having offered evi- 
dence to show that it was either usual and safe, or unusual and danger- 
ous. The defendant requested the court to charge that there was no evi- 
dence to show that the construction of the car caused or contributed to 
the injury. Held that, as the inferences to be drawn from the description 
of the car were exclusively for the jury, such instruction was properly 
refused. 

a. Railroads— Duties as to Care of Track. 

It was also claimed that the accident was the result of the defendant's 
failure properly to clear ice and snow from the track where the accident 
happened, which' was a private track, extending onto a wharf, and as to 
which there was evidence tending to show that it was not under the 
care or control of the defendant. The court charged the jury that, when 
the defendant undertook to do business on the wharf, it took the responsi- 
bility of the track. Held, that a railroad train hand, whose duties do not 
require him to ascertain the limits of the corporation's road, has a right 
to assume that every track upon which he is ordinarily sent, physically 
connected with the corporation's line, is a part of its system, and that 
he is entitled, while upon it, to the usual protection; and hence, in the 
absence of a request that the jury should find whether the brakeman 
knew the facts as to ownership of the track, the instruction given was 
proper. 

In Error to the Circuit Court of the United States for the Dis- 
trict of Maine. 

This was an action by Mary E. Tennant, as administratrix of 
John S. Tennant, deceased, against the Grand Trunk Railway 
Company, to recover damages for a personal injury. In the cir- 
cuit court plaintiff recovered judgment Defendant brings error. 
Affirmed. 

Almon A. Strout (0. A. Hight and H. N. Rice, on the brief), for 
plaintiff in error. 

Orville D. Baker, for defendant in error. 

Before COLT and PUTNAM, Circuit Judge*, and NELSON, Dis- 
trict Judge. 

* Rehearing pending. 
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PUTNAM, Circuit Judge. After the jury had been instructed, 
and while they were out considering their verdict, the plaintiif 
below, by leave of the court, amended the writ by describing her- 
self as a citizen of the state of Maine, and the defendant below 
as a citizen of the dominion of Canada. That the court had power 
to allow this amendment, that it speaks as of the date of the writ, 
and that it was seasonable, involve too familiar rules to need com- 
ment by us. Since Insurance Co. v. French, 18 How. 404, it is 
settled law that, for jurisdictional purposes, it is not sufficient to 
allege with reference to a domestic corporation, party plaintiff 
or defendant, merely that it is a citizen of the state named. There 
must be an averment that it was created by the laws of that state, 
or to that effect It seems to be accepted in Steamship Co. v. 
Tugman, 106 U. S. 118, 121, 1 Sup. Ct 58, that the substance of 
this rule applies to a foreign corporation, party plaintiff or de- 
fendant. Even with the aid of the amendment, it is not speci- 
fically alleged that the corporation, defendant below, is or was an 
alien corporation, in that it was created by an alien state, or to 
that effect But in the pleadings — indeed, in the very objection 
filed by it to the amendment, which objection is made a part of 
the record — the defendant below is described as the "Grand Trunk 
Railway Company of Canada." That the mere fact of the incor- 
poration in its title of the name of a certain state does not neces- 
sarily constitute or supply the allegation required was settled 
in Piquignot v. Railroad Co., 16 How. 104. But less appeared in 
that case than in the case at bar. Here it was expressly stated 
in the declaration that the defendant below is a corporation; and, 
in the absence of any objection taken by it in the court below, it 
may be presumed that the words "of Canada" describe the country 
of its creation. In the absence of any objection made in the court 
below on this particular proposition, the record may fairly be con- 
strued against the defendant below; and, as the words "of Can- 
ada" are fairly susceptible of the construction claimed by plain- 
tiff below, we give them that construction, and hold that the re- 
cord, as it stands, alleges the proper jurisdictional facts. There 
is sufficient doubt not to have required the court to notice the 
matter of its own motion. King v. Asylum, 12 C. C. A. 145, 64 
Fed. 331, 332. 

We find no error in the overruling of the request of the defend- 
ant below for the direction of a verdict in its favor on the whole 
evidence in the case. ' Even if the case had stood in its favor with 
reference to all those parts of it relating to the car ur question, 
which we will refer to again, it was yet a proper one for the jury, 
under suitable instructions. Even if none of the circumstances 
were in dispute, the inferences to be drawn from them were fairly 
so, and the case as a whole comes within Railway Co. v. Ives, 144 
U. S. 408, 12 Sup. Ct 679, and Railroad Co. v. Powers, 149 U. S. 
43, 45, 13 Sup. Ct. 748, affirmed in Railroad Co. v. Everett, 152 U. 
S. 107, 113, 14 Sup. Ct 474. 

With reference to the specific exceptions, we remark, at the 
outset, that for the most part the principles of law involved are 
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familiar ones, and the sole duty of the court was to apply them 
to a class of facts easily apprehended by juries. Therefore, to 
make any remarks touching the various questions discussed, ex- 
cept to state generally that the court below correctly and care- 
fully instructed the jury on the main case, would be but a use- 
less repetition of common learning. Out of the mass of cases we 
will refer to three only, which bear directly on. the propositions 
specially urged on us, touching the alleged want of care on the 
part of the employ^, and the risk claimed to have been assumed 
by him: Kane v. Railway Co., 128 U. S. 91, 94, 9 Sup. Ct 16; 
Railroad Co. v. Everett, 152 U. S. 107, 112, 14 Sup. Ct 474; Rail- 
road Co. v. Babcock, 154 U. S. 190, 200, 14 Sup. Ct. 978. There 
are, however, two points requiring our particular consideration. 

The person for whose injuries the suit was brought was a brake- 
man in the employ of the defendant below. He was at work, in 
the usual course of his employment, at the rear end of a few 
freight cars backing down, in the nighttime, in the winter season, 
upon what was known as "Brown's Wharf," in Portland, for the 
purpose of coupling to a freight car on the wharf, and drawing 
it out. He rode down the wharf on the end of the car which was 
to be shackled to the car previously on the -wharf, and, when near 
the latter, stepped or jumped to the side of the track, under such 
circumstances that the jury might have found that it was for the 
purpose of signaling the engineer. An accumulation of snow or 
ice alongside the track caused him to slip under the wheels of the 
car, and there.be was fatally injured. The plaintiff below claimed 
that the car was insufficiently and negligently constructed with 
reference to the steps, handles, or guards at its end, and that if 
it had been sufficiently and properly constructed and equipped in 
this respect, the deceased could have retained his hold, and that in 
this way the alleged peculiar construction of the car contributed 
to the result. It was claimed by the defendant below that the car 
was a foreign car temporarily on. its road, and the court below 
apparently assumed, and it did so correctly, that there was evidence 
to go to the jury on this proposition. There was no claim that the 
car was out of repair, and the objection to it related to it in its 
normal condition; and the jury might have beei^ allowed to find 
that its peculiarities were patent to the slightest inspection or ob- 
servation by any one accustomed to handling freight cars. 

The essential allegations of the declaration touching these alleged 
defects were as follows: 

"And the "plaintiff further avers that on said 24th day of January, 1891, 
naid defendant corporation, wholly disregarding its duty in the several re- 
spects aforesaid, wrongfully and negligently provided unsuitable and unsafe 
tracks along said Commercial street, and upon and over said wharf, and 
negligently allowed said tracks, and the sides and wharf adjoining the same, 
where the duties of the plaintiff required him to step, alight, and stand, and 
for a considerable distance therefrom, to become Incumbered, obstructed," 
sloping, and dangerous by improper accumulations of snow, sleet, and ice, 
niul provided unsuitable and unsafe cars for use upon said track, and neg- 
lected to equip the same with steps, ladders, handles, guards, and other 
appliances necessary to render the same safe, suitable, and adapted for their 
purpose, and in these and other respects negligently exposed the plaintiff to 
unusual peril in performance of his duties." 
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The only rulings of the court touching the car, which, under the 
general remarks we have already made, we need notice, were 
raised by, or are suggested in, the following requests for rulings, 
made by the defendant below: 

"That if the jury find that the construction of the car, as to the step and 
handle or rail, was defective, stUl, the plaintiff's intestate, Tennant, having 
taken hold of this rail, and standing upon this step of his own will, and 
having the opportunity to see what the construction was, he cannot recover, 
even if his injury was caused either in whole or in part by such construction. 

"That there is no testimony in this case to show that the construction of 
the car complained of caused or contributed to his injury, and therefore he 
cannot recover for any such injury." 

The court below gave full and correct instructions touching the 
subject-matter of the first of these requests; and, as they involve 
only familiar rules of law, we need not comment on them, as we 
have already said. With reference to the latter of these re- 
quests, neither party has called our attention to any evidence in the 
record, except that describing the construction of the car. The 
defendant below put in no proof that it was of usual or safe con- 
struction, and neither party offered any evidence to show what 
opportunities the defendant corporation had, with reference to 
protecting its employes against its peculiarities, if there were any, 
and none tending to show whether the intestate had reason to 
anticipate the use of such cars in the course of his employment, as 
was the fact in Kohn v. McNulta, 147 U. S. 238, 13 Sup. Ct 208. 
Both parties were content to let the case go to the jury upon 
such inferences as they might draw from the mere description of 
the car. Such inferences are exclusively for the jury, and are not 
within the range of those which the court can draw. In the ab- 
sence of any specific proof, the question of the proper construction 
of this car was exclusively for men of practical experience, and 
therefore one of fact, which the court has no method of reviewing. 
It is true the court instructed the jury that it was immaterial, for 
this case, whether or not the car was received from some connect- 
ing line. We are not called on to pass on that proposition, because 
it was not specifically excepted to, nor was it within the scope of 
the requests which we have cited. If excepted to at all, it was as 
a part of extracts from the charge, containing much matter, and 
excepted to as a whole. It is a wholesome rule, just to the court 
below, and essential to prevent unnecessary new trials and the con- 
sequent expense and delay, that usually no error can be assigned 
as such unless the record shows that it was specifically brought to 
the attention of the court below, in such way that it was seasonably 
enabled to correct inadvertences. 

The requested instructions, touching the relations of the defend- 
ant corporation to Brown's wharf, were as follows: 

"That if the jury find that Brown's wharf, at the place of the injury, was 
at the time of the accident, on the morning of the 24th of January, 1891, the 
property of, and under the control of, the proprietors of the wharf, and that 
the shoveling of the snow at the place of the accident was not done by, and 
was not under the control of, the defendant railroad, that the defendant rail- 
road would not be liable for the condition of the snow and ice at the side 
of the track where the accident happened, notwithstanding that it used the 
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wharf occasionally for delivering cars consigned to the tenants or proprie- 
tors of the wharf, and had occasionally, prior to the accident, temporarily 
run their cars onto the wharf in making up their trains, in violation of the 
orders of the proprietors of the wharf, and that upon this ground the plain- 
tiff cannot recover. 

"That such use would not give the defendant railroad any right to enter 
upon and control the wharf, nor would it impose upon the defendant rail- 
road any duty or obligation to shovel snow or remove the same, or render 
it liable for not so doing. 

"That if the act of making up trains on any part of the wharf was with- 
out the knowledge and direction of the defendant railroad, and contrary to 
the instructions given the trainmen, the defendant railroad did not take upon 
itself any liability by snch unauthorized acts so far as the plaintiff's intestate 
is concerned, he being one of the trainmen doing those unauthorized acts. 

"That if the plaintiff's intestate knew, or in the ordinary performance of 
his work might have known, that the defendant company did not shovel 
the wharf and tracks in winter, the condition of the wharf and tracks was 
a risk assumed by the plaintiff's intestate, and there can be no recovery." 

The last of these requests must be understood to relate to the 
condition of the tracks without reference to the question of pro- 
prietorship, which we will consider further on. Suitable instruc- 
tions were given by the court below touching what the jury might 
find the intestate did or did not assume, and touching the effect of 
his knowledge of the usual state of affairs on the question of his 
alleged contributory negligence. Whatever was suggested by 
either of the four requests was properly given, unless it appears 
otherwise from the following extract from the charge, and the ex- 
ception to it: 

"Now, I have to instruct you, as a matter of law, that when the Grand 
Trunk Railway Company undertook to do business down upon that wharf, 
and sent its train and trainmen down there in the transaction of business 
pertaining to their road, they, for the several occasions on which they so 
sent the men down there, took the responsibility of that track, whether they 
owned it or not Under their relations to the track as shown here, they 
were not liable for its continuance and constant condition. They were not 
under obligation, as they were to other portions of their own track, to keep 
it always in order for sending their men down there; but they were, as to 
their workmen, under responsibility to have it reasonably and suitably safe 
for the occasion, when the men were ordered to go there, and did go there." 

This was in effect but one proposition, and was properly excepted 
to as such. All it left to the jury was the determination of the 
questions whether the defendant corporation undertook to do busi- 
ness on the wharf, and whether it sent its trains and trainmen on 
the wharf for the transaction of business pertaining to its road. 
If the jury could pass over these limitations, it was bound by these 
instructions to regard the track on Brown's wharf, for the purposes 
of the case, as it would any track constructed, owned, kept in re- 
pair, and exclusively operated by the defendant corporation. 

The evidence to which we are referred, bearing on this question, 
was as follows: 

Mr. Douglas, who was the agent of the owner of the wharf, testi- 
fied as follows: 

"Q. Now, will you state what tenants, if any, you have on the wharf, and 
where they are situated at the time of the accident in January, 1891? A. 
J. H. Hamlin & Son occupied a portion of the wharf on the east side, and 
also the brick mill on the west side. E. W. Deering & Company occupied 
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the coal shed. The other tenants were paying wharfage In small pieces; no 
fixed tenants. Q. I will ask yon If you remember the accident A. I do. 
Q. Now, whether or not there were one or two tracks down the wharf from 
Commercial street A. There were tracks, two lines of tracks. Q. To whom 
did they belong? A. To the Brown estate. Q. And under whose control 
were they? A. The Brown estate. Q. Whether or not yoc had charge of 
them as the agent of that estate. A. I had. Q. Now, under whose control 
and direction were the repairs and the maintenance of the wharf and tracks 
In January, 1891? A. Under my charge. Q. State, If you will, who, from 
time to time, shoveled out those tracks. A. Men In our employ shoveled 
them. Q. As to the snow on the rest of the wharf, If anything was done 
with It during the winter of 1891, under whose control and direction was It 
done? A. Nothing was done. Q. Except shoveling out the tracks? A. 
Yes, sir. Q. What railroads, from time to time, came down on Brown's 
wharf with cars, if any? A. The Boston & Maine road and the Grand Trunk 
road. Q. For what purpose, in 1891, did they go down the wharf and over 
that track, in connection with your tenants? A. For the purpose of deliv- 
ering cars at the warehouses occupied by J. H. Hamlin, for no other tenant 
received cars at that time but J. H. Hamlin & Son. Q. Was there any other 
purpose for which they came down there, except for the purpose of delivering 
cars consigned to J. H. Hamlin & Son, and taking away cars that had been 
unloaded or loaded that you know of? A. Not to my knowledge." 

Mr. Mason, a section foreman for the defendant corporation, tes- 
tified as follows: 

•*Q. What are the limits of your section? A. Twenty-eight miles. Q. 
Where arc the boundaries? A. I go from Union wharf to a mile west of 
Back Gove bridge, towards Gorham. I mean I have twenty-eight miles of 
track. Q. What are the duties of a section foreman? A. It is to keep the 
track In repair, in running order for trains. Q. What are a section foreman's 
duties in the winter? A. It is to keep their track In order, and to keep their 
track shined up; to keep all snow clear from the track as far as they can. 
Q. Who has charge of the end section of the Grand Trunk at this end of the 
road,— that is, the section farthest east? A. You mean In the yard limits? 
Q. Yes. A. I do. Q. Isn't that the most easterly section of the road, as we 
call it? A. We go to the heel of Union wharf switch on Commercial street 
Q. Is there -any one but yourself who has charge of shoveling snow on this 
easterly section in the winter time? A. No, sir. Q. How long have you been 
In the employ of the Grand Trunk in this position? A. In this yard, eight 
years the 18th day of last May, as section foreman. Q. State what, If any- 
thing, you have had to do with repairing and maintaining the tracks on 
Brown's wharf during that time. A. I never had anything to do with It Q. 
State whether or not your men had anything to do with It during that time. 
A. No, sir. Q. State whether or not you, or men under your direction, have 
had anything to do with shoveling snow on the wharf during that time. A. 
They never have. Q. Where is Brown's wharf with reference to Union wharf? 
A. I could not tell where Brown's wharf Is. Q. Do you know whether it is above 
or below Union wharf? A. It is above Union wharf, towards the Boston & 
Maine. Q. Is It on Commercial street, on the part that the Boston & Maine 
have under their control? A. Yes, sir; that is where it is." 

Mr. Stewart, yard master for the defendant corporation for 31 
years, testified as follows: 

"Q. During the time that you have been In the employ of the Grand Trunk, 
has the Grand Trunk done anything in the way of making any repairs on that 
track or shoveling snow on the wharf within the rails or outside the rails? 
A. No, sir; not the Grand Trunk bearing the expense of doing It Q. Have 
they ever had anything to do with keeping in repair the tracks or shoveling 
snow at their own expense? A. Not at their own expense. Q. You say they have 
never had anything to do with maintaining and keeping in repair the tracks 
at their own expense? A. Yes, sir. Q. Now, state, if you know, whether 
they have had anything to do with anything upon that wharf, repairing the 
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tracks in any way there, at their own expense or at the expense of some one 
else. A. 1 will tell you what 1 mean. The wharf company have applied to 
the general engineer of the Grand Trunk for labor, for section men to put the 
track in order, and which they paid for,— hired them to do it Q. That is, 
the Grand Trunk men were workmen skilled in this kind of work? A. Sec- 
tion foreman and track clearers. Q. State exactly what you mean by the 
Grand Trunk employes having ever had anything to do with the tracks. A. 
I mean, if the track was out of repair, rails or ties, they wanted to get a suit- 
able man to repair it, and they would apply either to us or the Boston & Maine 
for special help.—section foreman and crew,— to put the track in good repair, 
not having any one as a rule to work for themselves; and they paid for it, 
and had to go through a certain form to do it,— apply to the general engineer. 
Q. Did anything of that kind ever happen in relation to shoveling snow? A. 
No, sir; just simply repairing the track. Q. State what, if anything, the 
Grand Trunk had to do with those tracks in the year of 1891, or in the latter 
part of the year 1890, in that winter, either as to repairing or removing snow. 
A. I don't know whether they did any repairing; shoveled no snow from the 
track. Q. Do you know of any repairing that year? A. Not aware of any 
repairing being done. Q. State exactly what use the Grand Trunk Railway 
Company, or the employes of the Grand Trunk Railway Company, made of that 
wharf in 1800 and 1891. A. Placed cars on there ordered by the consignees; 
placed and took away,— took away the empties. Q. Let me ask you if any 
extra charge was paid by the consignees for putting the cars down on that 
wharf. A. Yes, sir. Q. What was the charge? A. One dollar per car. Q. 
What was this payment for, just exactly? A. The extra work of putting the 
cars up from the street on the wharf? Q. Were you paid for stopping cars 
on the street? A. JS T o. Q. The same price for putting them on as for taking 
them off? A. No; only for putting them down. The dollar actually covered 
putting them down, and taking them back again. Q. Prior to this accident, 
whether you received any notice from the proprietors of the wharf in relation 
to the use of it A. Yes, we did. Q. Whether or not that notice was in writ- 
ing. A. It was not. Q. To whom was the notice given? A. It was given , 
to me by the agent of the wharf company, the agent of the Brown estate, Mr. 
Douglas. Q. State as near as you can when you received the notice. A. I 
cannot give the exact dates; a few years before that accident. Q. You may 
state what the notice was that you received from the proprietors of the wharf 
as to the use of it. A. We were requested not to put cars on that wharf other 
than those that belonged there to the consignees, £or the reason that it ob- | 
structed the premises occupied by the tenants, and also stated to me that it | 
wore the rails out, the constant use of the track. Q. After receiving that no- i 
tice, state whether or not you did put cars there, or was it for any other ; 
purpose than for the tenants of the wharf? A. Not to my knowledge. Q. 
Who is in charge of the employes who work upon the street of the Grand 
Trunk Railway Company? A. I am." 

This testimony was proper to go to the jury on the propositions 
that the proprietors of the wharf not only remained in control of 
the track, but exercised that control; that the defendant corpora- 
tion, as such, never repaired the track, nor cleared the snow; that 
the wharf was not even adjacent to that part of the track on Com- 
mercial street kept in repair by it; that it was adjacent to the part 
kept in repair by the Boston & Maine Railroad; that the track on 
the wharf was also used by the Boston & Maine Railroad; that 
its use at the time of the accident, and for some time before, was 
for limited, private purposes; that it formed no part of a public 
railroad highway, and no part of the yards of the defendant cor- 
poration; and that it was, in fact, a mere private siding, such 
as sre frequently used and well known in connection with wharves, 
lumber yards, and mills. In short, it was proper evidence for the 
jury on the proposition that this track was of the kind found to 
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exist as a private mill-yard track in Engel v. Railroad Co., 160 Mass. 
260, 35 N. E. 547; and that, as said by the court in that case on 
page 261, 160 Mass., and page 547, 35 N. E., the defendant corpora- 
tion "came on that track only as licensee, or invited under a con- 
tract by which it delivered freight in the mill yard on certain 
terms." 

This evidence would raise important questions of law, and cause 
us to seriously question the ruling excepted to, if there had been 
any request that the jury should find whether the intestate knew, 
or should be presumed to have known, the essential facts which 
this evidence may be said to tend to prove. Whatever might be 
the rule under other circumstances, we must hold that a railroad 
train hand, employed in a branch of the service, as the intestate 
Was, where no duties fall on him -which contain a call to ascertain 
.the limits of the corporation's road, has a right to assume that any 
track upon which he is ordinarily sent in the performance of his 
duty, physically connected with the corporation's main line, is a 
part of its system, and that he is entitled to the usual care and 
protection of the corporation while running over it Where a 
railroad corporation has running rights over a section of the main 
line of another, there would ordinarily be no difficulty on this score, 
as the fact is commonly made known to trainmen by the printed 
rules and regulations given them for their direction, and in other 
ways. But, for a siding like this at bar, the presumption on the 
question 6f the trainman's knowledge is fairly against the corpora- 
tion, and it ie its duty to meet this presumption if it seeks to raise 
a defense of the character we are discussing. A railroad corpora- 
tion ought not to be allowed ordinarily to send its trainmen upon 
private sidings or tracks, for daily work, without making proper 
efforts in some way to provide for their safety. The dangerous 
nature of their employment, and the necessity of their prompt, and 
sometimes unquestioning, obedience to orders, do not ordinarily 
justify the court in relaxing the care which railroad managers must 
extend to them, wherever they may send them for their usual work. 
Very likely an exception would lie in the case of running rights 
under the circumstances we have described, and also in cases of 
private sidings where the essential facts are known to the 
persons employed. But, as this exception rests on the same foun- 
dation as the principle of the assumption of risk by an employ^, 
the party setting it up must furnish sufficient evidence to overcome 
the opposing presumption, and also the equities based on the gen- 
eral duties of persons and corporations carrying on the hazardous 
business of operating a railroad. Such evidence, in order to con- 
stitute a preponderance of the case, must, ordinarily, be clear and 
persuasive. . The defendant in error says there was none, and 
the plaintiff in error has not called our attention to any of a specific 
character, though what we will quote hereafter is relied on. But 
the essential difficulty with the case of plaintiff in error on this 
record is that the requested instructions which we have quoted 
make no mention of this element, and leave it to be inferred that 
in the court below the defendant corporation did not regard it as 
v.66F.no.6~ 59 
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a necessary one, and so omitted to call the attention of the court 
to it 

The plaintiff in error relies on the following from the testimony 
of Kingsbury, a fellow workman of the intestate: 

"Q. You were a friend of Mr. Tennant, weren't you, and very warm per- 
sonal friend of his? A. No personal, any more than being there in the 
house with them. Q. You were on friendly terms, weren't you? A. Yes, 
sir. Q. How long had he been In that business? A. About ten years. I 
think. Q. And during that time, had he been in this, what is called the 
street, service,-<hat is, distributing cars from the trains? A. I don't know, 
but I think he had pretty nearly all the time. Q. And whether or not, to 
your knowledge, he was thoroughly acquainted with Brown's wharf, the loca- 
tion there? A. I think he was. Q. Coming down to the night of the acci- 
dent, do you know whether there had been a storm in the early part of the 
week,— a snowstorm? A, I don't remember; no, sir. Q. Can't you tell? A. 
There had been a storm some time before that, but how long it was I could 
not say. Q. It had been shoveled out, hadn't it? A. It had. Q. By no one. 
connected with the Grand Trunk that you know of? A. Not that I know of. 
Q. It was Mr. Brown's men that shoveled it out, wasn't it, as a matter of 
fact? A. I don't know who shoveled it out" 

This raises an inference that, by reason of his long continuance 
in the service of the corporation, the intestate might have known 
the essential facts touching the track on this wharf; but in view 
of what we have already referred to, that the intestate's occupation 
covered no call to inform himself in that respect, and further, in 
view of the fact that nothing in the case raises any presump- 
tion to charge him with notice, this possible inference" falls far 
short of that degree or amount of proof needed to enable us to 
determine that the court below would have erred, even if it had 
wholly omitted to submit to the jury the matter under considera- 
tion, in the absence of a requested instruction, correctly and spe- 
cifically framed, with reference to this element of the intestate's 
knowledge or presumed knowledge. We have already shown that 
the instructions requested were not so framed. Consequently, the 
error, if there was one, in giving the jury a rule on this point too 
rigid, was, as the record stands, immaterial. We will add that 
there is no evidence brought to our attention that Stewart commu- 
nicated to the intestate the notice which his testimony quoted shows 
was given by the owners of the wharf in relation to the use of the 
tracks on it 

The exceptions taken in the course of the examination of the wit- 
nesses have been brought to our attention with reference to only 
two points. The question put to Stewart, and excluded, clearly 
belonged to the case in chief of the plaintiff in error, and therefore 
to the direct examination of that witness; and it was within the 
discretion of the trial judge to refuse it. The testimony of Norton 
objected to is not of itself very intelligible, nor has it been made 
so by counsel, and whether it could have prejudiced plaintiff in 
error in any way is not made clear to us. The grounds of objection 
stated would have applied quite as well if the witness had offered 
details of mathematical measurements, and they are therefore 
plainly insufficient. Whether he should have been allowed to tes- 
tify in the clumsy maimer in which he undertook to answer, or 
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whether he should have responded more precisely and in direct 
reply to the question, seems to have been left by counsel on both 
sides to his own determination. 

On the whole, we see no error in the record. The judgment of 
the circuit court is affirmed. 



OREGON SHORT LINE & U. N. RY. CO. v. TRACY. 
(Circuit Court of Appeals, Ninth Circuit February -25, 1895.) 

1. MA8TER AND SERVANT— ASSUMPTION OF RlSK— QUESTION FOR JURY. 

Plaintiff, while stationed as a lookout near the front end of cars which 
were being pushed along a spur track, was thrown forward by a col- 
lision with a car standing on the track, and injuped. Brush overhung the 
track, and obscured the view. Held, that it was a question for the jury 
whether or not plaintiff assumed the risk attendant on such condition of 
the track. 
8. Same— Pleading and Proof. 

Evidence that plaintiff knew of the defect which caused his injury, and 
assumed the risk, is inadmissible, where defendant fails to plead such 
facts. 

8. Same — Contributory Negligence— Question for Jury. 

Plaintiff was injured while stationed as a lookout at the front end of 
cars which were being pushed along the track, and claimed to have been 
thrown forward by a collision with a car standing on the track. There 
was testimony that, when injured, he was attempting to step into such 
other car. Held, that whether or not plaintiff was negligent in attempting 
to step into the other car, if he so attempted, was a question for the jury. 

Writ of Error to the Circuit Court of the United States for the 
District of Oregon. 

Action by Frank Tracy against the Oregon Short Line & Utah 
Northern Railway Company for personal injuries. Judgment for 
plaintiff, and defendant brings error. 

Cox, Cotton, Teal & Minor, for plaintiff in error. 
A. S. Bennett, for defendant in error. 

Before McKENNA and GILBERT, Circuit Judges, and HAWLEY, 
District Judge. 

GILBERT, Circuit Judge. The defendant in error was the plain- 
tiff in the court below in an action against the railway company to 
recover damages, for personal injuries received by him on the i6th 
day of August, 1891. The plaintiff was a brakeman in the employ- 
ment of the railway company. At the time of his injury he was 
a member of the crew of east-bound freight train No. 28. At 
Clarnie station, about seven miles from Portland, there is a spur 
or side track about one mile in length, extending to a stone qufcrry. 
In the regular, course of the railway company's business, the train 
was required to take "blind siding reports"; that is, they were to 
ascertain at all sidings or spur tracks, such as that at Clarnie, the 
number of cars upon such tracks, and the condition of the same. 
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On the morning that the plaintiff was injured his train arrived at 
Clarnie about 10:30. The conductor of the train remained with the 
cars upon the main track. The plaintiff, together with two brake- 
men and a train hand, took the engine to go down the spur track 
to obtain the required information concerning cars that might be 
found there. They found four or five empty coal cars at the head 
of the spur, near the main track. They coupled the engine to these 
cars, and pushed them on down the spur, to look for others. The 
plaintiff stood upon the foremost car, and furthest from the engine, 
and was keeping a lookout for obstructions upon the track. The 
train was running at a speed of four or five miles per hour, possibly 
faster, when the plaintiff gave to the engineer a signal to go slower. 
Almost immediately thereafter he gave a signal to stop, having dis- 
covered a car upon the track. These signals were answered by 
the engineer, but the train struck the standing car. The force with 
which the cars came together is variously stated by the witnesses; 
some of the witnesses testifying that the force was not greater than 
in an ordinary coupling-; the plaintiff testifying that it was many 
times greater. The plaintiff charges in his complaint and stated 
in his evidence, that by reason of the force with which the cars 
came together he was thrown from the center of the car upon which 
he stood, over thfe end of the car, and upon the track, where he re- 
ceived the injury. The defendant's evidence tended to show that 
the plaintiff undertook to step from his car into the car that stood 
upon the track, and that in so doing he fell between the cars. The 
plaintiff charged the defendant with negligence on account of the 
condition of the track on the spur, alleging that, on account of the 
curves of said track, and the amount of brush and timber that was 
allowed to grow thereon, it was possible to see but a short dis- 
tance ahead of the train, and that the defendant had negligently 
failed and neglected to remove the brush and timber along the 
track; that thereby the view was obscured so that it was impos- 
sible for any one in charge of the train, or riding upon the same, to 
discover any obstruction which might be ahead of him upon the 
track. The trial resulted in a judgment for the plaintiff for the 
sum of |4,000. 

The principal question for consideration upon the. writ of error 
concerns the instruction of the court to the jury in regard to the con- 
dition of the defendant's track, and the obstruction to the same by 
reason of the brush. It is said that the court erred in refusing 
the instruction asked for by the defendant, and in charging the 
jury as follows: • ' 

"It la the duty of a railroad company to be careful and prudent In provid- 
ing a safe roadbed for its employes, and in keeping the same free from ob- 
structions; and if It fails in this respect, and its employe's are. injured thereby, 
without fault on their part, the company is liable. There is no arbitrary rule 
as to how near the track brush or timber may be left standing. This is a 
matter that depends upon circumstances, the character of the road, the use 
to which it is put, the difficulty or expense of clearing, and the danger, if any, 
to which those engaged on the road are subject in consequence of such near- 
ness. It is a question that addresses itself to your Judgment as practical men. 
whether the conduct of the company in this respect was reasonable under aU 
these circumstances." 
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The instruction requested by the defendant is as follows: 

'The question of overhanging brush, which the plaintiff claims was of such 
a character as that it obstructed the view of himself and trainmen while pass- 
ing over the side track in question, is material in this case, and you cannot 
consider these claims of the plaintiff in determining the question of whether 
or not there was any negligence of the defendant upon which the plaintiff 
can recover." 

. It is contended by the plaintiff in error that the presence of the 
brush overhanging the track on the spur was one of the conditions 
of that track, visible to the plaintiff, and that he assumed all the 
risks incident thereto. In support of that contention reference is 
made to Kohn v. McNulta, 147 U. S. 238, 13 Sup. Ct. 298; Southern 
Pac. Co. v. Seley, 152 U. S. 145, 14 Sup. Ct 530; and Tuttle v. 
Railway Co., 122 U. S. 189, 7 Sup. Ct 1166. In the first of these 
cases the plaintiff was injured while coupling freight cars. The 
injury was said to have been occasioned by the fact that the cars 
were fitted out with double deadwoods or bumpers of unusual 
length; but it appeared that cars constructed in that manner were 
not unusual upon that track, and that the risk of coupling them 
was an obvious one, and required no special skill or knowledge for 
its detection. It was therefore held that the risk of coupling such 
cars was one of the ordinary risks incurred by the plaintiff, and 
that he could not recover. In the case of Southern Pac. Co. v. 
Seley an employ^ of the railroad company was injured, while 
coupling cars of the company, by putting his foot into an unblocked 
frog at the switch, whereby his foot was caught and held, and he 
was thrown down and killed. In an action by his administratrix 
for the damages it was held that Seley must be assumed to have * 
entered into and continued in the employment of the railroad com- 
pany with full knowledge of any danger which might arise from the 
use of unblocked frogs. In Tuttle v. Railway Co., the accident 
would not have happened to the employ6 but for the sharpness of 
a curve of the company's track, and it was contended that the con- 
struction and maintenance of a track with such sharp curves was 
itself negligence. But the court held that the perils from a sharp 
curve were seen and known, and that they were not like the defects 
of unsafe machinery, which the employer has neglected to repair, 
and which his employes have reason to suppose is in proper working 
condition. The court said: 

"The danger existed only on the inside of the curve. This must have been 
known to him. It would be presumed that, as an experienced brake man, he 
did know it, for it was one of those things which happened In the course of 
his employment under such conditions as existed here." 

But it is not apparent in the case before the court that the danger- 
ous condition of the track, owing to the overhanging brush, was one 
of the conditions of its construction, or that such danger was neces- 
sarily apparent to an employ^ of the road, however skilled or ex- 
perienced. The condition of the brush by the side of the track is not a 
fixed one. It is not like the curves, or the embankments, or the 
established structures of the road. Nor was this spur a part of the 
track which was in daily use. The condition of the brush was a 
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changing one. In one season, or in a few weeks even, the brush 
might grow to such an extent as to entirely change the condition of 
things. This case, instead of being related to the cases depending 
upon the construction of the road, such as the decisions above 
referred to, is rather analogous to the cases where the chang- 
ing conditions of the road have introduced an element of peril 
which before did not exist, and was therefore not seen and not 
assumed by the employ^. In the case of Babcock v. Railroad Co.,- 
150 Mass. 467, 23 N. E. 325, the plaintiff, an employ^ of the road, 
in attempting to get upon a moving engine, struck upon a pile of 
railroad ties, which was placed within eighteen inches of the track, 
and had been there for five weeks. He testified on the trial that he 
did not know that the ties were there, or that, if he knew it, he 
did not remember to have seen them. The court held that, if this 
were true, the plaintiff had a right to expect that the track would 
be free from such obstructions, and that it was a question for the 
jury to say whether he himself exercised due care. In Eames v. 
Railroad Co., 63 Tex. 660, the plaintiff, an employ^ of the company, 
was injured by a collision of his train with cattle that had got upon 
the track, but which could not be seen by reason of the bushes 
growing over the right of way. It was held that the company 
was liable for negligence in suffering the brush to so encroach upon 
the track. In the case of Hulehan v. Railway Co., 68 Wis. 520, 32 
N. W. 529, the plaintiff was a brakeman, who, while coupling the de- 
fendant's cars, and running alongside the track for that purpose, 
struck his foot against pieces of wood which the company had suf- 
fered to remain on and about the track. It was held that the fact 
that the brakeman had a general knowledge of the neglect of the 
company to keep its track clear about its woodyard did not con- 
clusively show that he assumed the risks arising therefrom, espe- 
cially if he did not know of the obstructions on the track at the 
place where he was injured; and that it was a question for the jury 
in such a case to say whether he was guilty of negligence in remain- 
ing in the employment of the company. In McClarney v. Railway 
Co., 80 Wis. 277, 49 N. W. 963, the evidence was that a train was de- 
railed on account of the presence of ice and snow which was suffered 
to remain and accumulate upon the track, whereby the plaintiff was 
injured. It was held that the railroad company owes to its em- 
ployes the duty of keeping its track free from dangerous obstruc- 
tions, such as ice, snow, or rubbish. In the case of Railway Co. v. 
O'Brien, 4 U. S. App. 221, 1C.C.A. 354, 49 Fed. 538, the plaintiff's 
intestate had been injured by reason of sand and gravel which had 
been washed upon the track, thereby derailing his engine. There 
was evidence to the effect that the company had been negligent in 
constructing its track, in that it had made no provision for a culvert 
at the point where the sand and gravel was deposited, and that the 
topography of the country was such as to make apparent the neces- 
sity for such a culvert at that place. The court distinguished that 
case from the Tuttle Case, and said: 

"The difference between the kind of knowledge caUed into action in deter- 
mining the sharpness of a curve that is needed in running a railway line at a 
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given point and that exercised In determining whether the exigencies of a 
given situation require that some escape or outlet should be furnished for 
water liable to come down a natural waterway intersecting the line of rail- 
way is so great that it renders the rule applicable tp the one case inapplicable 
to the other. The training and knowledge of an engineer is not needed to 
enable one to understand the action of water in rushing down a gully or sim- 
ilar waterway, nor to know, if an obstruction like a solid railway roadbed is 
built across a waterway, down which any considerable amount of water 
may be expected to pass, that unless an outlet is given to it, it must of ne- 
cessity collect against the roadbed, and perchance overflow it. Such facts 
are matters of common knowledge, gathered from the experience and observa- 
tion of every-day life." 

The distinguishing principle between these two classes of cases is 
that in the one the defects are visible and apparent, and the dangers 
therefrom are presumed to be known and assumed, while in the 
other the danger is not seen, and no such presumption arises. The 
coAdition of the switches and frogs, the degree of the curvature of 
the track, are all fixed conditions, which are visible to the eye. The 
experienced employ 3 knows that he is to serve the railroad com- 
pany with its road and cars in the condition in which he sees them, 
and he knows the danger that may attend such service. But he 
does not necessarily know, and he cannot be expected to meet, dan- 
gers which arise from changes in those conditions, however appar- 
ent may be the causes which produce them. He is not presumed 
to know that the rains and floods will have covered the track with 
earth and sand at a place where common prudence would require 
that provision be made .against the occurrence of such an obstruc- 
tion. He is not required to assume that ice and snow will be al- 
lowed negligently to accumulate upon the track and switches, or 
that other obstructions will be placed on or about the same, so as to 
render the track unsafe, or his work more dangerous than it other- 
wise would be. 

But it is urged that the plaintiff was in a position to see the con- 
dition of the track upon the spur, and that it was his duty to govern 
the movement of the train in accordance with the danger which, if 
it existed, must have been apparent to him. There can be no doubt 
that the plaintiff was, at the time of the injury, practically in charge 
and control of the train. As the train was going, he was the fore- 
most of the employes stationed thereon, and it was his duty to look 
out for obstructions. If danger was apparent to him from the fact 
that the overhanging brush obstructed his view of the track, it was 
his duty to cause the speed of the train to be slackened, and to allow 
it to proceed no faster than was consistent with the safety of him- 
self and of his coemploy£s. He was as much required to adjust 
the movement of the train to the circumstances of his shortened 
range of vision and the danger that might result therefrom as he 
would have been had his view been obscured by fog or darkness. 
The law does not require a railroad company to clear its track of 
brush. It clearly has the right to suffer brush to grow thereupon 
to any extent it sees fit, provided it does not .lead its employes 
into an undisclosed danger. If the employes can see the danger, 
they have the means of avoiding it. But there was evidence in 
this case tending to show that the brush which obstructed the view 
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was not uniform. At the upper end of the spur, where the train 
started to go down to the quarry, there appears to have been little 
brush to interfere with a proper watch over the track at the rate of 
speed at which the train was going. As they approached the place 
of the injury, however, there is evidence that the brush was much 
more dense. The plaintiff testifies that it was in consequence of 
this fact he gave the first signal to go slower. So far as the evi- 
dence is concerned, the jury may have taken the view that the 
railway company was negligent in suffering the brush to overhang 
the track at about the particular point where the accident occurred, 
and that the danger was, by reason thereof, not apparent to the 
plaintiff; or that the plaintiff, in the exercise of reasonable care 
and diligence on his part, might not have discovered the same. 
There was other evidence in this connection which the jury might 
properly consider, — evidence which tended to prove that a certain 
degree of speed was expected of the freight train, and that its 
scheduled time for going from Portland to Clarnie, including the 
run down the spur and back and taking report of the cars there 
found, was limited to one hour. In view of all the evidence, the 
court might properly leave it to the jury in their judgment to say 
whether there was negligence upon the part of the railway com- 
pany in leaving the brush standing as it was upon the right of way. 

It is assigned as error that the court excluded evidence offered 
by the defendant tending to prove that the plaintiff knew the con- 
dition of the track where the accident occurred, and that he there- 
fore assumed the risks incident thereto. The defendant had not 
pleaded such knowledge upon the part of plaintiff, and the ruling 
of the court was in accordance with the doctrine established by 
the authorities. 14 Am. & Eng. Enc. Law, 844; Mayes v. Railroad 
Co., 63 Iowa, 5G2, 14 N. W. 340, and 19 N. W. 680; Hulehan v. Rail- 
road Co., 68 Wis. 520, 32 N. W. 529; Railroad Co. v. Orr, 84 Ind. 50. 
The doctrine of these decisions is that the assumption of the risk 
after knowledge of the defects is matter of defense in the nature of 
a waiver of the right to recover for the defendant's negligence, and 
must be pleaded. 

It is further assigned as error that the court, in instructing the 
jury upon the subject of contributory negligence, concluded the 
charge with the following words: 

"If he fell In the exercise of reasonable care, no matter whether he fell 
while stepping off one car to another, if it was caused by the jolt of the cars, 
the company was negligent in that respect" 

It is argued that the plaintiff saw the cars approaching, and that 
from his experience he was able to judge what the effect of the 
shock would be, and that, instead of remaining in a place of safety, 
and taking precautions by bracing himself or by holding to the 
sides of the car, he assumed that the shock would not be dangerous, 
and voluntarily stepped forward, and placed himself in a position 
of the greatest danger. It is contended that the instruction per- 
mitted the jury to "find that the plaintiff could recover, even while 
stepping from one car to the other, provided his fall was caused by 
& jolting or the bumping of the cars, occurring at the time. This 
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view of the instruction leaves out the consideration of the fact that 
the court, in the whole charge upon the subject of contributory 
negligence, distinctly coupled the same with the condition that the 
jury should find that the plaintiff fell while in the exercise of 
reasonable care upon his part. The plaintiff's own evidence was 
that he did not attempt to step from one car to the other, but was 
thrown over the end of his car. There was some testimony of the 
other witnesses to the effect that it appeared to them at the time 
that he was attempting to step into the forward car. The charge 
of the court informed the jury, in substance, that if, in the excite- 
ment of the moment, the plaintiff, while exercising reasonable care, 
attempted to step from one car to the other, that fact would not 
defeat his recovery. Taking the whole charge upon the subject of 
contributory negligence, we find no error which would justify the 
reversal of the judgment The judgment is affirmed, with costs to 
the defendant in error. 



HITCH v. UNITED STATES. 
(District Court, S. D. Illinois. April 8, 1895.) 

L United States Makshal— Fees and Mileage. 

In a proceeding before a commissioner, under Rev. St § 1042, for the 
discharge of poor convicts, a marshal is entitled, under section 829, to 
fees for serving mandates to bring before the commissioner convicts ap- 
plying for discharge, for attendance before the commissioner, and for 
discharging such convicts. 

2. Same. 

Under Rev. St § 829, allowing mileap-p for going, only, to serve any 
warrant eta, or other writ a marshal is entitled to mileage on writs 
of commissioners for the production of prisoners under section 1042. 

8. Same. 

Where prisoners were in custody under commitment by a commissioner, 
and subsequently indictments were returned into court, sitting at a dis- 
tance, and bench warrants were issued for such prisoners, the marshal 
Is entitled, under Rev. St. § 829, to mileage in serving such warrants, but 
not to fees for such service, nor expenses of arrest 

4 Same. 

Under Rev. St § 829, a marshal is entitled to mileage in traveling a 
second time to attend the hearing of a defendant before a commissioner; 
such hearing having been postponed from a previous date, when the mar- 
shal was present 

& Same. 

Under Rev. St § 829, allowing mileage "for each mile actually and nec- 
essarily traveled," a marshal is entitled to mileage only on the shortest 
practicable route by the ordinary mode of travel, though he actually 
traveled by a longer route, which, because of better railroad facilities. 
can be traveled in less time, for the reason that it was near the close 
of a term of court, and, to save further expense In maintaining pris- 
oners, it was necessary for them to arrive before court closed, and it was 
doubtful if this could be done by the shorter but slower route. 

Petition by Charles P. Hitch, marshal of the Southern district 
of Illinois, for fees claimed by him, and disallowed by the comp- 
troller for official services. 

Facts. 

First. The petitioner entered upon the discharge of his official duties May 27, 
1889. He rendered his accounts monthly and quarterly. They were duly ap- 
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proved by this court In the presence of the district attorney. And the com- 
pensation actually received by him, together with the amounts claimed by him 
in this proceeding, would not amount to the maximum compensation allowed 
mm oy law lor any of the calendar years involved. Second. In his account -fot 
fees earned during October, 1889, he made a claim for 488 miles of travel, at 
6 cents a mile, from Cairo to Springfield, to serve bench warrants, on differ- 
ent dates, in two cases, being 244 miles of travel on each writ In his account 
for the same month he also claimed transportation of four prisoners from 
Springfield to Cairo via East St Louis, 976 miles, at 10 cents a mile, and the 
same for each of four deputies, being 244 for each prisoner and each deputy. 
On this account the comptroller allowed him mileage for 432 miles, at 6 cents 
a mile, for serving the two bench warrants, and disallowed the other 56 miles 
claimed, 28 miles on each writ, at 6 cents a mile, being disallowance of $3.36 
on this claim of mileage. In like manner, he disallowed 112 miles of the dis- 
tance claimed for transportation of the prisoners, and mileage of the deputies, 
being a further disallowance of $22.40, and a total disallowance for that month 
of $25.76. The evidence shows that the shortest practicable route from Spring- 
field to Cairo Is via Centralia, and is 216 miles, but the route via East St. 
Louis, which is 244 miles, is many hours shorter In time, because of better 
railroad connection; and it is the route actually traveled In performing these 
services, for the reason- that it was just at the close of the term of this court 
at Cairo, and it was important to serve these writs, and have the prisoners at 
Cairo, before the court should adjourn, and it was not certain that could be 
done if the route via Centralia was taken. Third. In his account tor Novem- 
ber, 1S89, he claimed fees for serving six mandates of United States commis- 
sioner to bring four convicts before him on their several applications for dis- 
charge under section 1042, Itev. St, at $2 each, being $12; also for discharging 
each of said convicts, at 50 Cents each, $3, and for attendance before the com- 
missioner, on the hearing of the applications of three of said convicts for dis- 
charge, on three different days, at $2 for each attendance, being $6, a total of 
$21, all of which was disallowed by the comptroller. In his account for Jan- 
uary, 1890, fees for services of similar character, amounting to $16.50, were 
claimed; For February, $51; for March, $34; for April, 1891, $9; for June, 

1891, $10; for July, 1891, $5; for August, 1891, $5; for September, 1891, 
$23.50; for October, 1891, $9.50; for November, 1891, $11.50; for January, 

1892, $5; for February, 1892, $51.50; for March, 1892, $30.50; for April, 1892, 
$6.50; for May, 1892, $14; from July 1 to September 30, 1892, $25.50; from 
October 1 to December 31, 1892, $2.50,— all of which were disallowed by the 
comptroller, being a total disallowance for services of this character from No- 
vember, 18S9, to January, 1893, of $331.50. Fourth. In his account for Sep- 
tember, 1890, he claimed mileage, $6.72, for travel from Springfield, his resi- 
dence, to Danville, to attend a hearing before United States commissioner. 
The prisoner in this case had previously been arrested by the marshal, and 
taken before the. commissioner for a hearing, but on the prisoner's application 
the hearing was continued to a time some days later, and the prisoner was 
held to bail to await the time fixed for the hearing, and the marshal re- 
turned to Springfield, but on the day fixed for the hearing he returned to 
Danville, and was at the hearing. This claim was disallowed by the comp- 
troller. Fifth. In the account for April, 1892, the marshal claimed $6 for 
service of three bench warrants on three persons named. He also claimed 
$3.10 for expenses in endeavoring to arrest these persons, the dates of these 
expenses being identical with the dates of service of the bench warrants. He 
also claimed $12.96 for mileage on each of these bench warrants from Cairo to 
Springfield, "a distance of 216 miles," being $38.88, and in all, for April, 1892, 
$47.98, all of which was disallowed by the comptroller. This court was then 
in session at Cairo, and the grand jury, at the Cairo session, returned indict- 
ments against the three persons named in these warrants. The prisoners had 
previously been committed to jail at Springfield, on preliminary hearings be- 
fore a United States commissioner at Springfield, and were remaining in jail 
there, under such commitments, to await the action of the grand jury. When 
the indictments were returned at Cairo, bench warrants were actually issued 
to the marshal for them, and he served them, by proceeding from Cairo to 
Springfield, taking the prisoners from the Springfield jail, and bringing them 
into open court at Cairo. 
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James A. Connolly, for plaintiff. 

Wm. E. Shutt, U. S. Dist. Atty., for the United States. 

ALLEN, District Judge (after stating the facts). It will be ob- 
served that these several disallowances may be divided into sep- 
arate classes, as follows: Class 1. For serving mandates of com- 
missioners to produce before them convicts applying for discharge 
under section 1042, Rev. St, $180. Class 2. For discharging poor , 
convicts, under section 1042, when ordered by the commissioner 
after the hearing provided for by that section, $47. Class 3. For 
attendance upon commissioners, on hearing, in cases of poor con- 
victs, under section 1042, Rev. St, $102. Class 4. For mileage 
from Springfield to Chester, on mandates issued by the court at 
Springfield upon the warden of the penitentiary at Chester, 111., 
to produce poor convicts applying for discharge under section 1042, 
Rev. St, $78.96. Class 5. For travel, with bench warrants, from 
Cairo to Springfield, for expenses to arrest on such bench war- 
rants, and for serving said warrants, $47.98. Class 6. For mileage 
from Springfield to Danville to attend a hearing of a defendant be- 
fore a commissioner, such hearing having been postponed from a 
previous date, when the marshal was present, $6.72. Class 7. For 
mileage and transportation of prisoners from Cairo to Springfield 
via East St Louis, 122 miles, instead of via Centralia, 116 miles, 
$25.76. Classes 1, 2, and 3 will be considered together. 

Under section 1042, Rev. St, "when a convict has been impris- 
oned thirty days solely for non-payment of a fine or costs, he may 
make application in writing to any commissioner in the district where 
he is imprisoned, setting forth his inability to pay such fine, or cost. 
and after notice to the district attorney, who may appear, offer evi- 
dence, and be heard, the commissioner shall proceed to hear and de- 
termine the matter." If upon such hearing it shall appear to the 
commissioner that the convict is unable to pay the fine, or fine and 
cost, and has no property exceeding $20 in value, except such as is 
exempt by law, he administers the oath to him, as prescribed in that 
section, and the convict shall then be discharged, and the commis- 
sioner gives to the jailer or keeper of the jail a certificate setting 
forth the facts. While this section does not, in direct terms, pro- 
vide that the poor convict shall be brought before the commissioner, 
yet it manifestly contemplates a hearing before the commissioner, 
at which the district attorney may be present, and of which he must 
be notified. Certainly, it cannot be contended that such hearing 
should be had in the absence of the petitioner. An oath is also 
to be administered by the commissioner to the convict. The word 
"oath" implies an oral swearing before the commissioner. How is 
the convict to get from his prison to the commissioner for a hear- 
ing and oath, except by means of a writ from the commissioner, 
directed to some one to bring the prisoner before him? And to 
whom, except the marshal, is the commissioner to direct his writ? 
From the moment when sentence is pronounced against him until 
the moment when the commissioner announces his discharge of the 
convict, he is, in contemplation of law, in the custody of the mar- 
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shal, until by him delivered to the prison keeper, and in the cus- 
tody of the latter while he remains inside the prison; and, until 
his sentence is completely served, he can only be taken from the 
prison by the marshal, on a writ of some kind, except in cases of 
a habeas corpus writ directed to the keeper. The commissioner 
has no right to direct a writ to the prison keeper. He must direct 
his writ to the marshal. . So when the application is* made the 
commissioner necessarily directs a writ to the marshal to bring 
the convict before him. This writ puts the convict in the custody 
of the marshal. By section 847, Eev. St., the commissioner is en- 
titled to fees for his services under section 1042. Why not the 
marshal also? His services are as necessary in serving the writ 
as if it were issued by the district or circuit court His presence 
is necessary at the hearing before the commissioner, as the con- 
vict must be there, and in his custody, and the marshal must then 
and there discharge him, if the commissioner so decides after the 
hearing. Section 829, Rev. St., provides that the marshal's fee for 
service of any warrant, attachment, summons, capias, or other 
writ, except execution, venire, or summons, or subpoena for a wit- 
ness, shall be $2 for each person on whom service is made. The 
same section provides that the marshal's fees for attending ex- 
amination before a commissioner shall be $2 a day, and the same 
for each deputy, not exceeding two, necessarily attending, and 50 
cents for discharging a prisoner; and section 847, Rev. St., calls 
this proceeding under section 1042 an "examination," and fixes 
the commissioner's fees for it As to these three items, therefore, 
the conclusion is that the marshal is entitled to them, amounting 
to ?329. 

Item 4, for mileage on writs of commissioner for production 
of prisoners under section 1042, seems to be proper. The writs 
were issued at Springfield, and the marshal traveled with them from 
Springfield to Chester for tfie purpose of there obtaining United 
States prisoners who were confined in the penitentiary, bringing 
them before the commissioner, at Springfield, who had issued the 
writ Section 829, Rev. St., provides a fee of 6 cents a mile for 
going, only, to serve any warrant, etc., or other writ These man- 
dates of the commissioner are clearly within the designation 
"other writ"; the proof shows the travel was actually made, as 
claimed, on such writs; and the marshal is therefore entitled to 
the amount of this item, $78.96. 

Item 5. These claims, we have seen, are for service of bench war- 
rants, $6; expenses endeavoring to arrest, $3.10; and mileage from 
Cairo to Springfield, with said warrants, |38.88, — for three prison- 
ers who were already in jail in Springfield, on commitment by 
United States commissioner for offenses against the United States, 
for. which offenses they were subsequently indicted at Cairo, in 
the same district When these bench warrants issued, the de- 
fendants were then actually in the custody of the United States 
at Springfield, and they were wanted in court at Cairo to plead to 
1 he indictments returned against them there. Had the indictments 
been returned into the court at Springfield, where the prisoners 



Digitized by 



Google 



HITCH V. UNITED STATES, 941 

Trcra confined, no writ would have been necessary, and no fees 
could have accrued to the marshal for bringing them before the 
court. Rev. St. § 1030. But in these instances the court was at 
Cairo, and the defendants in jail at Springfield, 216 miles away. 
The court, by its clerk, did actually issue and deliver to the mar- 
shal writs which were, in form, bench warrants, ordering the ar- 
rest, etc., of the defendants. The service required of the marshal 
was not merely to bring prisoners into court, from a prison at the 
place where the court was being held, as is contemplated by sec- 
tion 1030. It is not important to consider whether bench warrants 
were actually necessary in these instances. These were writs 
actually issued, and the prisoners were actually transported, by 
virtue of them, from Springfield to Cairo. The marshal is there- 
fore entitled to his statutory mileage for travel on these writs, 
amounting to $38.88. Kinney v. U. S., 54 Fed. 319. As to the 
fees of $6 claimed for serving them, and the claim of $ 3.10 for ex- 
penses in endeavoring to arrest these persons, it is otherwise. 
There was no necessity for "service of warrants," — formal reading 
of these writs to these prisoners, — for they were already in the cus- 
tody of the United States, and although the writs were "warrants" 
in form, yet the form must give way to the fact. Hence, the charge 
for service of the writs was properly disallowed by the comptroller. 
The same is true of the charge of $ 3.10 for expenses in endeavor- 
ing to arrest. These expenses are allowed the marshal to cover his 
actual necessary expenditures while searching for the defendant, 
and paying assistants, etc. But in these cases he had no search- 
ing to do. The defendants were secure in the custody of the 
United States when he started from Cairo for them, and he did not 
endeavor to arrest them, for they were already arrested. He had 
nothing to do but to go to Springfield and get them, and, his mile- 
age for that travel being allowed him, he can properly claim no 
more. The court therefore finds, as to this item (5), that the mar- 
shal is entitled to $38.88, and is not entitled to the other $9.10 
claimed. 

Class 6. This item of $6.72 for mileage from Springfield to Dan- 
ville to attend an adjourned hearing before a commissioner seems 
to have been disallowed on the theory that the marshal was enti- 
tled to only one mileage, for travel, to the place where a hearing is 
had before a commissioner, no difference how many times it may be 
actually necessary for the marshal to make the travel, by reason 
of continuances granted by the commissioner. The commissioner 
did grant a continuance of some days to the defendant when he 
was first brought before him. This the commissioner had a right 
to do, it being presumed that proper cause was shown by the de- 
fendant This made it necessary either for the marshal to remain 
there during the period of continuance, to the neglect of his other 
duties, or to return to his home and office at Springfield. But he 
must be present at the hearing to take charge of the prisoner at the 
conclusion, if necessary, and to be there he must again make the 
travel from Springfield to Danville. He did so, and is clearly en- 
titled to the mileage for it, $6.72. 
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Class 7. This is a disallowance of $25.76 arising from a charge 
by the marshal of mileage and transportation of prisoners from 
Springfield to Cairo by rail, via East St Louis, 244 miles. The 
comptroller claims that the distance from Springfield to Cairo by 
rail, actually necessary to be traveled, is via Centralia, and is 
only 216 miles, while the marshal admits the difference in distance, 
but claims that the East St Louis route, although 28 miles longer, 
is the "shortest practicable route," because, by reason of better 
railroad connections and faster trains, it can be traveled in several 
hours less time, and is the route he actually traveled with these 
prisoners, for the reason that it was just at the close of a term of 
court at Cairo, and it was necessary, to save further expense of 
maintaining the prisoners, that they should be at Cairo before the 
term closed, and it was not certain they could be there if the route 
via Centralia were taken. Mileage is allowed the marshal only 
"for each mile actually and necessarily traveled." Rev. St § 829. 
While it might occasionally facilitate the business of the court to 
allow the marshal a discretion to travel with writs and prisoners 
by the longer route, and quicker, rather than by the shorter but 
slower route, and the court does not hold that an emergency may 
not arise to justify the marshal in demanding and receiving his 
mileage by the longer route, yet no such emergency appears in this 
case, and it is believed that the public interest is better subserved 
by the general rule that the actual and necessary travel specified 
by the statute shall be held to be the travel by the shortest prac- 
ticable route by the ordinary mode of travel. This seems to be 
the rule applied by the comptroller, as to these items, and no emer- 
gency being shown to justify a departure from this rale, as to the 
travel, the court approves it, and finds for the defendant as to this 
class, $25.76. The judgment of the court, therefore, is that the 
plaintiff recover the sum of $456.06 and his cost of suit 



UNITED STATES v. SAFFORD. 

(District Court, E. D. Missouri, E. D. February 9, 1895.) 

No. 3,880. 

Post Office— Embezzling Letters. 

The statute making it a crime to take a letter from the post office, or 
which has been in any post office, "or in the custody of any letter or mail 
carrier before it has been delivered to the person to whom it is directed" 
(Rev. St. § 3892), does not extend to the case of a letter stolen from the 
desk of the addressee, upon which it has been placed by the mail carrier, 
in the absence of any one to receive it 

This was an information against Edward W. Safford, for viola- 
tion of Rev. St § 3892, relating to the abstraction or embezzlement 
of letters from the post office, etc. 

Wm. H. Clopton, for the United States 

PBEEST, District Judge. The defendant, a youth of 17 years, 
has been arraigned under an information Charging him with hav- 



Digitized by 



Google 



UNITED STATES V. S AFFORD. 



'943 



ing embezzled a letter containing an article of valne, which had 
been in the post office of the United States at St Louis, and had not 
been delivered to the person addressed, namely, the Druggist Publish- 
ing Company. Defendant, having no counsel, expressed a desire to 
plead guilty to the charge, and, in order to gauge the punishment, 
inquiry was made concerning the circumstances of the offense. 
In response the district attorney informed the court (while recom- 
mending that the sentence be suspended during good behavior) that 
the letter had been placed by the mail carrier upon the desk of 
the Druggist Publishing Company's manager, to whom it was ad- 
dressed, from whence it had been stolen by the defendant, w r ho had 
gained unlawfully an entrance into the office. Is this an offense 
under the provisions of section 3892, Eev. St. U. S.? That section 
provides that "any person who shall take any letter, postal card 
or packet, # * # out of a post-office or branch post-office or from a 
letter or mail carrier, or which has been in any post-office or branch 
post-office or in the custody of any letter or mail carrier, before it 
has been delivered to the person to whom it is directed, with a 
design to obstruct the correspondence," etc., "or shall secrete, embez- 
zle or destroy the same," shall be punished by fine or imprison- 
ment or both. The language of this statute is very general and very 
comprehensive; sufficiently so to punish any person who might be 
appointed to receive the mail of another, and, having lawfully re- 
ceived it, should thereafter form a design to embezzle or destroy 
it. The courts all agree that such an interpretation should not be 
given to this statute, and this is obviously correct. Several consid- 
erations lead unerringly to such a conclusion. Congress only in- 
tended to secure the sanctity of the mail while it was in the custody 
of the postal department en route from the sender to the person 
to whom it was directed. Beyond the protection of the mail while 
discharging the functions of postal service with respect to it the 
federal government has no rightful power or legal concern. Its 
right to impose any penalties is an incident to its power to estab- 
lish post offices and post roads, and in the discharge of this func- 
tion to protect the correspondence from the depredations of its own 
employes, as well as the unlawful aggressions of others. It would 
be reprehensible to assume that congress made a pretext of this 
power to establish rules of good conduct and punish violations of 
them between a principal and agent or to promulgate police regula- 
tions independent of the postal service, and after the postal func- 
tions had been performed. Such matters are of local concern, ame- 
nable to state law. It is but just that one who, having been delegated 
by another to receive his mail, and, having received it, should embez- 
zle it, should be punished; and it is likewise just that one who 
should steal a letter after it had been delivered, and before it came 
into the manual possession of the party to whom it was directed, 
should be punished; but we should not allow our anxiety to supr 
press immoralities and punish crime to cause us to ignore the proper 
tribunals and proper authority for the redress of grievances of 
this character. So a statute, broad in its terms, will be restricted 
by construction to the objects which the legislature had in. view,, and 
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especially will its terms be restricted within the organic authority 
of the enacting body. Farnum v. Blackstone Canal Co., 1 Sumn. 
46, Fed. Cas. No. 4,675; Sage v. City of Brooklyn, 89 N. Y. 189; Peo- 
ple v. McClave, 99 N. Y. 83, 1 N. E. 235; Suth. St. Const. §§ 246, 324. 
Speaking with respect of the construction of this statute, Judge 
Betts, with whom was sitting Judge Nelson, in U. S. v. Parsons, 2 
Blatchf. 104, 106, Fed. Cas. No. 16,000, said: 

"What, then, Is the true import and force of the phrase, 'shall have been in 
a post office or in the custody of a mall carrier,' and of the phrase, 'before 
it shall have been delivered to the person to whom it is directed V Are they 
of unlimited extent, covering every condition of a letter until it reaches its" 
rightful destination? To give the language this construction would be to 
continue letters which had been once in the mail under the power and con- 
trol of the federal government, in every change and transfer from person to 
person and place to place, and without limitation of time. Legislation of 
such a scope and extent would clearly not be in furtherance of the functions 
and duties of the post-office department; but in protection of the private 
property of individuals after it bad become detached from that department 
and was wholly out of the charge of Its agents. Such legislation would thus 
necessarily take quality and form of a municipal regulation governing the 
relations and responsibilities of individuals to each other in respect to letters 
and their contents which had been in the post office, although not obtained 
from the post office or any of its agents, or in the possession of a party 
through any act Of fraud or deceit against the post-office laws. And congress 
would, in effect, be invested with the power to compel every person into 
whose possession a letter which had been in the post office should come to 
take upon himself the responsibility of carrying and delivering It to the per- 
son to whom It should be directed. We think that the object of this twenty- 
second section does not look beyond a possession of letters obtained wrong- 
fully from the post office or from a letter carrier. Its design is to guard the 
post office and its legitimate agents in the execution of their duties in the 
safe-keeping and delivery of letters. After the voluntary termination of the 
custody of a letter by the post office or its agents, the property in and right 
of possession to it belong wholly to its real proprietor, and his rights are un- 
der the guardianship of the local law, and not of that of the United States." 

In U. S. v. Driscoll, 1 Lowell, 303, Fed. Cas. No. 14,994, Judge Lo- 
well, in considering this statute with respect of an indictment 
predicated upon it, said: 

"The scope and purpose of these clauses and of the whole section appear 
to be to protect the mails from every kind of danger while in the custody of 
the United States. Some of the language is broad enough to include within 
its literal meaning every letter that has ever been in a post office, and every 
person that can deal with any such letter before it reaches the manual pos- 
session of its owner. Taken literally, the flrst clause is broad enough to 
cover even the person to whom the letter is addressed. But the law must 
have a reasonable construction, and one in accordance with the subject-mat- 
ter, which is the due and proper custody and delivery of the mail. It must 
be taken to refer to letters with which the United States have concern under 
their power and duty to transport and deliver the correspondence of the 
country. It cannot be that the owner of a letter would be liable for such an 
act, and it is clear that the same rule applies to the agent The first clause 
refers to an unlawful taking, whether with or without the connivance of an 
officer of the department; and without such a taking the offense is not com- 
plete. Here the taking was lawful. The second clause of the section is not 
so clear. Under this clause the taking is not an essential element of the of- 
fense. The law reads 'take or open/ etc. The language is disjunctive. But 
I think tfte delivery means in this, as in the other, clause, delivery to the i>er- 
son or to his authorized agent. When such a delivery has been made, the 
government is discharged of further responsibility, and its functions cease to 
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operate upon the letter. If the clerk or servant of the owner betrays his 
trust, that is a matter to be looked into by the authority of the state, whose 
laws regulate such agencies. If those laws make the act an embezzlement, 
there will be a remedy; if they do not, it would not be becoming in congress 
to do so if it could,— which may be doubted. These letters had been delivered 
to the persons to whom they were directed, because they had been delivered 
to a servant duly authorized by them to receive their letters. Two cases have 
been cited by the defendant's counsel,— U. S. v. Parsons, 2 Bla tchf. 104, Fed. Cas. 
No. 16,000, andU. S. v. Sander, 6 McLean, 598, Fed. Cas. No. 16,219,— in the latter 
of which it is held that if a letter had been delivered to an authorized person, 
and the opening took place afterwards, this statute did not apply, because 
delivery to the agent or servant is delivery to the person to whom the letter 
is addressed; and in the former the judgment was that the United States 
was discharged from further responsibility in the premises after a bona fide 
delivery, though to the wrong person, himself innocent, when the offense was 
begun and consummated by a stranger, after the delivery had been perfected. 
The views of the judges in these cases were fortified by considerations de- 
rived from the natural functions, so to speak, of the federal government, it 
not being probable that the United States would attempt to regulate the re- 
lation of master and servant I am informed upon good authority that Judge 
Sprague has made a similar decision. I have considered this question once 
before. A letter had been left at a shop, where the letters of the person to 
whom the particular letter was addressed were, with his knowledge and con- 
sent, usually left. A stranger— the defendant— intermeddled with such a let- 
ter after such delivery, and was indicted under the latter clause above cited; 
and, the case being by consent submitted to me in a somewhat Informal way. 
I ruled upon it, and the result was a nol. pros. The government has cited 
only one case,— U. S. v. Pond, 2 Curt. 265, Fed. Cas. No. 16,067,— but it is one 
of high authority, though, I suppose, not actually binding on this court, 
which has concurrent jurisdiction of all criminal cases, not capital. The point 
there came up on a motion to quash. Such a motion is always addressed to 
the discretion of the court, and I understand the decision to go only to this 
extent: that it is not necessary to allege in the indictment that the letter 
was in custody of the United States at the time it was opened. This is un- 
doubtedly so. The remarks of Mr. Justice Curtis go further, no doubt; still 
I do not consider them to go to the length necessary to support this prosecu- 
tion, because they do not refer to a delivery of the letter to one authorized 
to receive It Judge Sprague' 8 opinion was given after the decision of U. S. 
v. Pond had been made, and that case was called to his attention, and he 
must have considered, as I do, that it was not an authority to the point now 
in controversy." 

In U. 8. v. Thoma, 25 Int. Rev. Rec. 171, Fed. Cas. No. 16,471, 
the defendant was indicted under section 38f)2 for embezzling a 
letter which had been ii\ the post office before the same had been 
delivered to the person to whom it was addressed. The letter 
was sent in care of the defendant Judge Nixoif in that case 
said: 

"The design of the section is to guard the inviolability and safety of com- 
munications through the mails from the start to their destination. Any tam- 
pering with a letter during that period, either by an official of the department 
or by other person, with a design to obstruct the correspondence, or to pry 
into the business or secrets of another, or any secretive embezzlement or de- 
struction of the same, is carefully guarded against. But the delivery of the 
letter to the defendant terminated the action and authority of the post-office 
department over the subject-matter. It was directed to the defendant's care. 
He was designated as the person to receive it from the post office. So far 
as the department was concerned, its responsibility ended with the delivery 
to him. Whether he retained it or passed it over to the legal representatives 
of the deceased owner, or whether he had a right to retain it as against their 
demands for it are questions for the local laws to settle, just as they determine 
all other questions relating to the custody or ownership of property." 
v. 66F.no. 6 — 60 
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In the case of XL S. v. Sander, 6 McLean, 598, Fed. Cas. No. 16,219, 
Judge Willson said of this statute: 

"But a more serious and grave question is raised by defendant's counsel in 
requesting the court to charge the jury 'that if they should find the letter in 
question had been delivered by the postmaster at Vermilion to the defendant, 
who was at the time a fully-authorized agent of Phoebe Sturdevant to receive 
it, that any embezzlement by him thereafter, and before delivery to her, does 
not constitute an offense under the statute.' It is claimed by counsel that a 
delivery to an authorized agent is a delivery to the principal, and that when 
this is done the functions of the post-office department, and the powers of the 
federal government are at an end in the premises. We believe this position 
of counsel to be well taken. It is a familiar principle of law that an act done 
by an authorized agent within the scope of his authority is an act of the 
principal. 'Qui facit per alium facit per se." Hence it is that the delivery of 
goods by a third person to an agent, and his acceptance of them for his prin- 
cipal, is, in contemplation of law, a delivery to and acceptance by the principal. 
So payments made a third person to the agent in the course of his employment 
is payment to the principal, and, whether actually paid to the principal or not, 
by the agent, it is conclusive on him. A letter, packet, or other valuable thing, 
having been committed to the post-office department for carriage and delivery, 
if once parted with by the postmaster to a person authorized to receive it, 
from that moment ceases alike to be under the control of the department and 
the power and authority of the general government. The sanction by the 
federal courts of the contrary doctrine would be dangerous in its tendency, 
and subversive of reserved state authority. No power is given to congress to 
legislate upon the subject, except what is incident to and necessary to carry 
out the grant contained in the eighth section of the first article of the constitu- 
tion. The grant is simply 'that congress shall have power to establish post 
offices and post roads'; and, while we would not adopt the limited and narrow 
construction given to this grant by President Monroe in his special message to 
congress of 4th May, 1822, yet we would not extend implied powers further 
than what is necessary to cany out with safety to the public the legitimate 
operations of the post-office establishment When functions of the department 
are exhausted by the proper delivery of mail matter (once placed in its charge), 
such mail matter is then beyond the reach and authority of any legislation 
of congress." 

In the foregoing cases the letters were delivered to persons 
authorized to receive them, while here the letter which the defend- 
ant stole was left by the carrier, according to the usual custom 
of delivery, upon the desk in the office of the person to whom it 
was directed. This, it is contended, makes a material difference. 
We do not think so. The one was physical and moral depository, 
while the other merely a physical. Each was the appointed 
receptacle of *the person addressed, and the delivery to either 
was an acceptance by the person addressed, and an acquittal of 
the post-office department of its obligation with respect to the 
mail. Whenever the post-office department or its agents volun- 
tarily parts with the mail, that is an end of the relation to and 
authority over it Of course, if one by deceitful or artful prac- 
tices should persuade a mail agent to deliver to him correspond- 
ence which he was not lawfully entitled to receive, it would be 
an offense under this statute, because his artifice would give 
quality and character to the act, and the deceitful persuasion stand 
as a coercive and unlawful taking. But whatever one party ap- 
points or acquiesces in as an acceptance and the other recognizes 
as a delivery must be acknowledged and enforced as a delivery 
by the courts. Where the minds of the parties agree* it is. need- 



Digitized by 



Google 



IN RE MOORB. 947 

less to attempt to destroy the force of this concurrence by refer- 
ence to what the courts have said in cases where the parties dis- 
agree both as to facts and inferences from' disputed facts. In 
this case, unless we should hold that placing the letter upon the 
desk as it was by the carrier was a delivery (of which there can 
be not the slightest doubt), we should be compelled to hold that 
it had been abandoned by the carrier, and for this the statute 
prescribes a punishment which would seem to be adequate to 
insure fidelity upon the part of carriers and post-office agents. 
It is desirable, of course, to protect correspondence from pub- 
licity through the instrumentality of prying, officious, and evil- 
disposed persons, after as well as before it comes into the manual 
possession of those for whom it is intended; but the federal gov- 
ernment has exhausted its power in this direction when it has 
established such regulations as may occur to it as efficient so long 
as the mail is in its actual custody en route. The mere fact that it 
has had a mission to perform with respect to such correspondence 
does not invest letters with a quality of federal interest or con- 
cern which ever afterwards entitles it to exert its authority to 
protect them. They still remain private property, and subject to 
the ordinary rules of such property. The post office is merely an 
agent for the delivery of the mail, and has only the right to 
protect itself in the discharge of this function against the depre- 
dations of its agents and others while performing its undertaking. 
However desirable it may be, and however strong may be the policy 
which would suggest it, that the mail shall be kept sacred, we 
can look to congress for efficient aid only so far as it may have 
authority as incidental to its proprietary and constitutional right 
to establish "post offices and post roads." The enforcement of 
general regulations of police must come from the states. 

My attention has been called to the case of U. S. v. McOready, 
11 Fed. 225, as expressing views contrary to those I entertain. 
While I have the profoundest respect for the learning and ability 
of the judge who delivered that opinion, I find the more satis- 
factory reasons and the soundest canons of interpretation in the 
opinion of the several able jurists whom I have heretofore quoted. 
The defendant's plea of guilty will not be accepted, under the 
circumstances, until he shall have had opportunity to consult with 
counsel whom I shall appoint to defend him. 



In re MOORB, CoUector of Custom* 

(District Court, D. Alaska. March 27, 1895.) 

1 Ihtoxicatiho Liquors — Search and Seizure. 

Under the organic act of Alaska (Act May 17, 1884), 9 14, prohibiting 
the importation of intoxicating liquors, except for certain purposes, un- 
der penalty of forfeiture, as provided by Rev. St I 1955, on petition by 
the collector of customs, alleging that a person has secreted about his 
premises intoxicating liquor unlawfully imported from other parts of 
the United States, a warrant to search for and seize such liquor will be 
Issued. 
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2. Same— Execution op Search Warrant. 

Rev. St. c. 3, § 1955, provides for the forfeiture of liquor unlawfully 
imported into Alaska. Section 1957 provides that violations of the pro- 
visions of that chapter shall be prosecuted in the courts of California, 
Oregon, or Washington until otherwise provided by law, and author- 
izes the collector for Alaska territory to seize vessels and merchandise 
liable to fines or forfeitures. The organic act (Act May 17, 1884), § 3, 
establishes a district court for Alaska. Held, that the collector of cus- 
toms was authorized to execute a warrant issued by such court to search 
for and seize intoxicating liquor unlawfully imported. 

Application of Benjamin P. Moore, collector of customs, for a 
warrant to search for and seize certain distilled liquors in his dis- 
trict, imported contrary to law. 

Lytton Taylor, Dist Atty., for petitioner. 

TRUITT, District Judge. This case is brought up for deter- 
mination by the petition of said Benjamin P. Moore, verified by his 
oath, and addressed to the judge of said court, in which he sets 
out his official capacity, and then among other things alleges, upon 
information and belief, that one Paul Baum now has secreted about 
his premises at Sitka, within said district, a quantity of intoxicat- 
ing liquor commonly called "whisky," which has been unlawfully 
imported from other parts of the United States, and prays for a 
warrant to search for and seize the same. By this application two 
very important questions are for the first time directly brought be- 
fore this court, viz.: (1) Does the law authorize the issuance of 
such a warrant for the purpose named? (2) If so, then can it be 
executed by the collector or his deputies? The first is the most 
important question, and really the vital one in the case, for, if the 
law does not authorize the issuance of the warrant, then the second 
question is never reached, but, if such warrant is authorized, the 
question of its execution is of secondary importance. In passing 
upon the petition I shall therefore consider the above questions in 
the order of their statement, and examine the statutes that seem 
to bear upon the authority of the United States judge or a com- 
missioner for this district to issue a search warrant upon such 
facts as are alleged in the petition herein. 

The warrant asked for is of a high and extraordinary nature. It 
is expre'ssly guarded by article 4 of the original amendment to the 
constitution proposed by tho first congress, and ratified by the sev- 
eral states, for the purpose 1 securing the rights and liberty of the 
people from encroachment, disparagement, or violation by the fed- 
eral government through its departments, courts, or various offi- 
cers, either military or civil; and unless such warrant is directly 
authorized by law, or comes within the fair intendment of the same, 
it should not be issued. In Nelson v. U. S., 12 Sawy. 285, 30 Fed. 
112, which was a criminal prosecution under section 14 of the act of 
May 17, 1884, providing a civil government for Alaska, Judge 
Deady, in his very able opinion, says: 

"No particular question was made on the argument as to the scope and 
effect of the act, but, as it covers the whole ground, the most reasonable 
conclusion is that It supersedes or repeals all former laws on the subject of 
intoxicating liquors in Alaska." 
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And in U. S. v. Warwick, 51 Fed. 280, a case decided in this 
court, it is held that: 

"As to the Importation, manufacture, and sale of intoxicating liquor in 
this district, section 14, supra, in connection with section 1955 of the Re- 
vised Statutes, and the regulations of the president, must be accepted as the 
law." 

In the latter case, section 20 of the act of June 30, 1834, which 
was by act of March 3, 1873, added as an amendment to section 1 
of the Alaska act of July 27, 1868, for the purpose of making this 
territory "Indian country" as to the introduction and disposal of 
spirituous liquors, is held not to be in force here. As the act of 
July 27, 1868, with the amendment thereto of March 3, 1873, in- 
cludes all the law of a local character upon the subject of spirituous 
liquors affecting Alaska prior to the organic act of May 17,1884,if the 
said amendment is not now in force, then, unless one or more stat- 
utes of a general character touching the subject in some way were 
extended over this country proprio vigore upon its cession to the 
United States, it is plain that the only law applicable to the pres- 
ent case will be found in said act of July 27, 1868, and the organic 
act; and as my attention has not been called to scsty statute of a 
general character that might, by the most strained construction, 
apply to this case, and having been unable to find any such myself 
after a careful examination, I therefore conclude that these acts 
contain all the law applicable to it. Section 14 of the organic act 
is as follows: 

"That the provision of chapter three, title twenty-three, of the Revised 
Statutes of the United States, relating to the unorganized territory of 
Alaska, shall remain in full force, except as herein specially otherwise pro- 
vided; and the importation, manufacture and sale of intoxicating liquors 
in said district except for medicinal, mechanical and scientific purposes is 
hereby prohibited under the penalties which are provided in section nine- 
teen hundred and fifty-five of the Revised Statutes for the wrongful im- 
portation of distilled spirits." 

At this point in the case it is necessary, before going further, to 
determine what effect this act had upon prior legislation upon the 
same subject. What parts or provisions of said chapter 3, tit. 23, 
were changed or repealed by it? Repeals by implication are never 
favored by courts. 

"There must be a positive repugnancy between the provisions of the new 
law and the old to work a repeal of the old by implication, and even then 
the old law is only repealed to the extent of the repugnancy." Fabbri v. 
Murphy, 95 U. S. 191. 

In McCool v. Smith, 1 Black, 459, Mr. Justice Swayne said:' 

"A repeal by implication is not favored. The leaning of the courts is 
against the doctrine, if it be possible to reconcile the two acts together." 

Numerous other authorities could be given to the same effect, 
but even these seem hardly necessary upon the proposition they 
are cited to support, for the legislative mind seems to have at- 
tempted, by the very language used in the act, to preclude any 
question about its object and intention. It is expressly declared 
that the provisions of said chapter 3, tit. 23, "shall remain in full 
force, except as herein specially otherwise provided." Under the 



Digitized by 



Google 



950 FEDERAL REPOBTEB, Vol. 66. 

rule governing repeals by implication, and the peculiar language 
of the act itself, most of the old law must be in force. Section 14 
is broader than section 1955 in two respects, for while this section 
is only against "distilled spirits," and confers upon the president 
the power to "restrict, and regulate, or to prohibit," it is against 
"intoxicating liquors," and absolutely prohibits such liquors except 
for the three purposes named. As these changes are not repug- 
nant to the intention and spirit of said section, I hold that it is 
still in force as to distilled spirits, and only modified as to the power 
of the president. In this I am following a well-established doc- 
trine, which is very concisely stated by Mr. Justice Field in Chicago, 
M. & St. P. R. Co. v. U. S., 127 U. S. 406, 8 Sup. Ct. 1194, aa follows: 

"When there are two acts or provisions of law relating to the same sub- 
ject, effect is given to both if that be practicable. If the two are repug- 
nant, the latter will operate as a repeal of the former to that extent; but 
the second act will not operate as such repeal merely because it may repeat 
some of the provisions of the first one, and omit others, or add new pro- 
visions." 

Section 14 of the organic act refers to section 1955 for its pen- 
alty; hence this part of it is not repealed; and, if the rest is, then 
we have a unique statute, — that is, one consisting wholly of a 
penalty. So far as these statutes relate to the subject of intoxi- 
cating liquors they are in pari materia, for they have a common 
object, and are intended to prevent a common evil, and should be 
looked at as one statute in explaining their meaning and import. 
Ryan v. Carter, 93 U. S. 78; Harrington v. U. S., 11 Wall. 356; 
Vane v. Newcombe, 132 U. S. 220, 10 Sup. Ct. 60. In section 1955 
it provides that "the president shall have power" to make regula- 
tions necessary to carry out its provisions, and in section 14 of the 
organic act it is declared that he "shall make such regulations" as 
are necessary to carry out its provisions. These regulations have 
been made by the president, and if, under either one or both of 
said statutes, the warrant asked for can be issued, then the request 
of the petition should be granted. In section 1955 it is declared, 
among other things, that: 

"DistiUed spirits landed or attempted to be landed or used at any port 
or place in the territory, in violation of such regulations, shall be forfeited; 
and if the value of the same exceeds four hundred dollars the vessel upon 
which the same is found, or from which they have been landed * * * shall 
be forfeited." 

As the forfeiture provided for in this statute is against personal 
property and vessels carrying or landing it, any attempt to enforce 
such forfeiture would be vain without first seizing the property 
and bringing it within the power of the court. And it is a well- 
settled rule that proceedings to enforce a forfeiture are in the 
nature of actions in rem, and that seizure is a jurisdictional fact 
which must precede the commencement of such proceedings. The 
Washington, 4 Blatchf. 101, Fed. Cas. No. 17,221; The Bolina, 3 
Fed. Cas. No. 1,608; The Ann, 9 Cranch, 289. In the latter case it 
is stated that: 

"In order to institute and perfect proceedings in rem it is necessary that 
the thing should be actually or constructively within the reach of the court" 
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The petition alleges that domestic intoxicating liquor, commonly 
called "whisky," is believed to be at certain premises within this 
district, and that the same has been unlawfully imported or brought 
into it The executive order of May 4, 1887, says: 

"No intoxicating liquors shall be landed at any port or place in the terri- 
tory of Alaska without a permit from the chief officer of the customs at 
such port or place, to be issued upon evidence satisfactory to such officer that 
the liquors are imported and are to be used solely for sacramental, medic- 
inal, mechanical, or scientific purposes." 

It is the practice of the customs officers to seize all such liquors 
when found in the hands of persons attempting to land it from 
boats or vessels at any port or place in the territory contrary to 
law. But suppose the liquors are clandestinely landed and carried 
into the country. How far inland must they be taken before they 
become purged of their illegal nature, or exempt from the ban of 
the law upon them? Is there an arbitrary line or distance from 
the wharf or beach at which the customs officer must stop, and 
just beyond which the smuggler can store his illicit goods in safety, 
or even openly display them and laugh at the law? A construc- 
tion which would sanction so glaring an evasion of the whole policy 
and object of the law and the executive order ought not to be 
adopted. Penal laws, though subject to what is known as the 
"rule of strict construction," should not be construed with such 
technical strictness as to defeat the obvious intention of the law. 
American Fur Co. v. U. S., 2 Pet. 358. "A thing within the inten- 
tion of the makers of the statute is as much within the statute 
as if it was within the letter." U. S. v. Babbit, 1 Black, 55. But 
under the strictest rules of construction, if the statutes upon the 
subject are to stand as I have indicated, I think the warrant should 
be issued. Having thus determined the first question in the case, 
but little need be said in passing upon the other one. 

Section 1957 of the Revised Statutes provides: 
"Until otherwise provided by law all violations of this chapter, and of 
the laws hereby extended to the territory of Alaska and the waters there- 
of, committed within the limits of the same shall be prosecuted in any dis- 
trict court of the United States in California or Oregon, or in the district 
courts of Washington; and the collector and deputy coUectors appointed 
for Alaska territory, and any person authorized in writing by either of them, 
or by the secretary of the treasury, shall have power to arrest persons and 
seize vessels and merchandise liable to fines, penalties or forfeitures under 
this and the other laws extended over the territory." 

There is no repugnancy between this statute and section 14 of 
the organic act; but section 3 of said act establishes a district 
court for Alaska, and thus establishes a new forum, in which the 
offenses against the provisions of chapter 3, tit. 23, of the Revised 
Statutes must be tried. The new law changes or repeals the old 
in this respect. But courts have generally upheld parts of a 
statute capable of standing alone when other parts have been re- 
pealed by implication because repugnant to a later act Presser 
v. People of Illinois, 116 U. S. 252, 6 Sup. Ct 580; In re Canal 
Certificates (Colo. Sup.) 34 Pac. 274^ Cooke v. Ford, 6 Fed. Cas. No. 
3,173; Wood v. U. S., 16 Pet 342, In the case of Wood v. U. S., 
Mr. Justice Story said: 
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"There must be a positive repugnancy between the provisions of the new 
laws and those of the old; and even then the old law is repealed by im- 
plication only pro tanto to the extent of the repugnancy." 

However, the very language used in the organic act and that 
used in section 1957 plainly shows that the former should not be 
held to repeal the latter in toto, or at all, except as to that part 
providing the court in which offenses named in the chapter should 
be tried. The new act declares that this chapter "shall remain 
in full force" except as otherwise specially provided; and section 
1957 only makes prosecutions for violations of said chapter triable 
in the courts of California, Oregon, and Washington "until other- 
wise provided by law." When the organic act was enacted, the 
prosecutions mentioned in said section were otherwise provided for 
by law, and all that portion of the section from the beginning 
down to and including the word "Washington" became inoperative 
or was repealed by implication. It was only intended to be tem- 
porary. If the rest of this section is allowed to stand, then it 
gives the collector, his deputies, and any person authorized by either 
of them in writing, the "power to arrest persons and seize vessels 
and merchandise liable to fines, penalties or forfeitures under this 
and other laws extended over the territory." The president seems 
to have understood or believed that this law was in force after the 
organic act was adopted, for in his circular of May 4, 1887, he puts 
the control of intoxicating liquors to be landed at any port or 
place in Alaska under "the chief officer of the customs." Now, 
while this does not have the binding force of a decision from a 
superior judicial tribunal, yet in the language of Mr. Justice Har- 
Jan in U. S. v. Johnston, 124 U. S. 236, 8 Sup. Ct. 446: 

'The contemporaneous construction of a statute by those charged with 
its execution, especially when it has long prevailed, is entitled to great 
weight, and should not be disregarded or overturned except for cogent rea- 
sons, and unless it be clear that such construction is erroneous." 

And he cites a number of authorities in support of the rule which 
he says has often been announced by the court. But it may be said 
that, admitting the authority of the customs officers to seize intox- 
icating liquors while they are being landed contrary to law, yet 
after they have escaped the vigilance of these officers, and passed 
through the guard line that they are supposed to maintain along 
our coast, then the marshal or his deputies should seize them. Up- 
on this point I express no opinion, further than that the collector 
can execute the warrant, because it is not in the case. By his 
petition he asks for this warrant, and from my holding that it 
should issue, and that he may execute the same, it cannot be im- 
plied that another officer of the district might not obtain its issu- 
ance and have the same power in executing it If any person had 
been caught in the act of illegally landing these liquors, the customs 
officers could have seized them without a warrant Under the law, 
as I understand it, I think both questions in the case must be de- 
cided in favor of the petitioner, and the warrant will be issued 
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LEW JIM T. UNITED STATES. 

(Circuit Court of Appeals, Ninth Circuit February 18, 1896.1 

No. 186. 

1. Crones* Exclusion Acts— Mbhch ants. 

A Chinese person who, during his residence In the United States, wa» 
engaged In business as a member of a firm of dealers In fancy goods, but 
occasionally, during a year previous to his departure for a temporary visit, 
worked for short periods as a house servant, in order to accommodate an 
old employer at times when he was without a servant, was engaged in 
manual labor within the meaning of section 2, Act Cong. Nov. 3, 1803, 
known as the "McCreary Act." 
S. Same— Application to Persons Leaving the Country before Their Pas- 
sage. 

Act Nov. 3, 1893, applies to Chinese persons formerly residing In the 
United States, who left the country before the passage of the act, and 
afterwards seek to return. 

Appeal from the District Court of the United States for the 
Northern District of California. 

This was an application by Lew Jim for a writ of habeas corpus 
to obtain his discharge from the custody of the collector of the port 
of San Francisco. The district court remanded the petitioner to 
the custody of the collector. Petitioner appeals. Affirmed. 

Henry C. Dibble, for appellant 
Charles A. Garter, U. S. Atty. 

Before McKENNA, Circuit Judge, and HANPORD and HAW- 
LEY, District Judges. 

McKENNA, Circuit Judge. The appellant Is a subject of the 
emperor of China, and claims to have been a resident Chinese per- 
son in San Francisco, and partner in the Chinese firm of Bing Kee, 
dealers in Japanese fancy goods, 619 Dupont street, his interest 
being $ 1,000, and that he departed for China September 6, 1892, 
for a temporary visit, and that he returned on the 1st day of April, 
1894, to resume his business as a member of said firm. The col- 
lector of the port would not permit him to land, and he applied to 
the district court for writ of habeas corpus, which was issued, 
and the matter referred to a referee to take the testimony and re- 
port his conclusion to the court The referee reported that appel- 
lant had failed to establish by the testimony of two credible wit- 
nesses, other than Chinese, the fact that during the period of one 
year prior to his departure for China he was not engaged in the 
performance of any manual labor except such as was necessary in 
the conduct of his business as a merchant, as required by section 2 
of the act of congress approved November 3, 1893, known as the 
"McCreary Act" The report was excepted to, but confirmed by 
the district court, which held that he was "a Chinese person, for- 
bidden by law to land within the United States, and has no right 
to be or remain therein," and entered a judgment remanding him 
to the custody from which he was taken. From this judgment this 
appeal is taken. 
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The evidence establishes that appellant had an interest in the 
firm of Bing Kee at his departure, and also shows (by a white wit- 
ness) that for periods of varying lengths, not exceeding two weeks 
at any one time, he worked as a house servant within a year before 
his departure, and received wages. This was done for the accom- 
modation of an old employer at times when he was without a serv- 
ant. Appellant, however, contends that such employment did not 
constitute the performance of manual labor within the meaning 
of section 2 of the McOreary act The .Chinese exclusion acts are 
undoubtedly directed to the exclusion of laborers, but to effectually 
accomplish this purpose it became necessary not only to make cer- 
tain the definition of the term, but to make also certain the defini- 
tion of the term "merchant," under which name impositions upon 
the law were practiced. This was done by the McCreary amend- 
ment to the Geary law, and the burden of proof was cast on the 
Chinaman to affirmatively establish his character as a merchant. 
Section 2 of the amendment is as follows: 

"The words laborer* or 'laborers,' wherever used in this act, or In the act 
to which this is an amendment, shall be construed to mean both skilled and 
unskilled manual laborers, including Chinese employed in mining, fishing, 
huckstering, peddling, laundrymen, or those engaged in taking, drying, or oth- 
erwise preserving shell or other fish for home consumption or exportation. 
The term 'merchant,' as employed herein and In the acts to which this is 
amendatory, shall have the following meaning and none other: A merchant 
is a person engaged in buying and selling merchandise, at a fixed place of 
business, which business is conducted in his name, and who during the time 
he claims to be engaged as a merchant does not engage in the performance of 
any manual labor, except such as is necessary in the conduct of his business 
as such merchant When an application is made by a Chinaman for entrance 
into the United States on the ground that he was formerly engaged in this 
country as a merchant, he shall establish by the testimony of two credible 
witnesses other than Chinese the fact that he conducted such business as here- 
inbefore defined for at least one year before his departure from the United 
States, and that during such year he was not engaged in the performance of 
any manual labor, except such as was necessary in the conduct of his busi- 
ness as such merchant, and in default of such proof shall be refused land- 
ing. • • •" 

The provisions of the section are very strict, and we think appel- 
lant engaged in manual labor within its meaning. 

The appellant further urges that, as he departed prior to the 
passage of said section 2, he is not within its provisions, and hence 
was not required to establish that he did not engage in manual 
labor other than in his business. We are unable to concur in this 
view. It is true, as we have said, the exclusion acts are directed 
against laborers, and that by the treaty between the United States 
and China, which was in existence at the time judgment was ren- 
dered, merchants "shall be allowed," to quote the treaty, "to go 
and come of their own free will and accord." It is, at this late 
day of the subject, almost as superfluous to say as to argue that it 
is competent for the United States to impose conditions on this 
permission. An intention to do so might not be imputed on am- 
biguous language, but, where the language is plain, the courts must 
so interpret it. And we think it is plain, and, considering its ob- 
ject, unmistakeable. By previous legislation, Chinese laborer? could 
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not come at all, and to prevent their entering under the disguise 
of merchants was the object of section 2 and its careful definitions 
and provisions. It was an immediate remedy for an immediate 
evil. The judgment of the district court is therefore affirmed. 



LAI MOY v. UNITED STATES. 
(Circuit Court of Appeals, Ninth Circuit February 18, 1895.) 

No. 194. 

1. Chinese Exclusion Acts— Merchants. 

A Chinese person who, during half his time, is engaged in cutting and 
sewing garments for sale by a firm of which he is a member, is not a 
merchant, within the meaning of section 2 of Act Cong. Nov. 3, 1893, 
known as the "McCreary Act" 

8. Same— Application to Persons Leaving the Country before Passage of 
the Act. 

Act Cong. Nov. 3, 1893, known as the "McCreary Act," applies to Chinese 
persons who left the country before the passage of the act, and afterwards 
seek to return. Lew Jim v. U. S., 66 Fed. 953, followed. 

Appeal from the District Court of the United States for the 
Northern District of California. 

This was an application by Lai Moy, a Chinese person, for a 
writ of habeas corpus. The district court remanded petitioner, 
who now appeals. 

This is an appeal from a judgment of the district court, Northern district of 
California, rendered against appellant on habeas corpus proceedings. He 
claimed the right to land in the United States as a merchant, but the right 
was denied by the collector of the port of San Francisco. In his petition, he 
says, after stating he was imprisoned and detained by the master of the steam- 
ship City of Pekin, claiming to act under the Chinese exclusion act, that he 
"does not come within the restrictions of said acts, but, on the contrary, your 
petitioner alleges that said passenger was a resident of the United States, and 
departed therefrom on the steamship Belgic, on or about the 6th day of Octo- 
ber, 1892; that said passenger is not a laborer, but, on the contrary, is a mer- 
chant and a member of the firm of Lum Chong Bro. & Co., dealers in dry 
goods and clothing; that he conducted said business under said name for more 
than one year prior to his said departure; that during such time he was not 
engaged In the performance of any manual labor, except such as was necessary 
in the conduct of his business as such merchant." The referee to whom the 
matter was referred reported adversely to appellant, and recommended his 
remand, and this report was- aflirmed by the district court The testimony 
shows that he departed from the United States on the steamer Belgic on Oc- 
tober 6, 1892, and that he was at such time and for some years before a mem- 
ber of the firm of Lum Chong, 746 Commercial street, which did a clothing and 
dry goods business,— sold, to quote from appellant's testimony, "Chinese cloth- 
ing, silks," etc., and also manufactured "pants and coats," etc. To the ques- 
tion, "What did you do in carrying on the business of the firm?" he answered, 
"I used to sell goods and cut out clothes." The following testimony was then 
given: "Q. Are you a clothes cutter V A. Yes; sir; I understand it Q. Was 
not that your principal business? A. That and selling goods. Q. Did you 
make clothing other than to cut them? A. Sometimes. Q. Now, when you 
say sometimes, what do you mean by that? A. Well, if we were in a rush, 
any one of us would take a hand on the sewing machine. Q. What propor- 
tion of your time were you employed in cutting and making clothing during 
the last year before you went to China? A. I suppose nearly equally di- 
vided." This testimony was corroborated by another witness. 
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Section. 2 of the McCreary act is as follows: "The words laborer 9 or 
'laborers/ wherever used In this act, or in the act to which this is an amend- 
ment, shall be construed to mean both skilled and unskilled manual laborers, 
including Chinese employed in mining, fishing, huckstering, peddling, laun- 
drymen, or those engaged in taking, drying, or otherwise preserving shell or 
other fish for home consumption or exportation. The term 'merchant,' as 
employed herein and in the acts of which this is amendatory, shall have the 
following meaning and none other: A merchant is a person engaged in buy- 
ing and selling merchandise, at a fixed place of business, which business is 
conducted in his name, and who during the time he claims to be engaged as 
a merchant does not engage in the performance of any manual labor, except 
such as is necessary in the conduct of his business as such merchant When 
an application is made by a Chinaman for entrance into the United States, 
on the ground that he was formerly engaged in this country as a merchant, 
he shall establish by the testimony of two credible witnesses other than 
Chinese the fact that he conducted such business as hereinbefore defined for 
at least one year before his departure from the United States, and that 
during such year he was not engaged in the performance of any manual 
labor, except such as was necessary in the conduct of his business as such 
merchant, and in default of such proof shall be refused landing. * * *" 

The assignments of error are as follows: First, that said district court 
erred in deciding that said Lai Moy was not a domiciled Chinese merchant 
and not entitled to enter and remain in the United States; second, that said 
court erred in deciding that it was necessary for the petitioner to prove by 
two witnesses other than Chinese that, for more than one year prior to his 
departure for China, he had not been engaged in the performance of any 
manual labor other than such as was necessary in the conduct of his business 
as a merchant; third, that the court erred in holding and deciding that peti- 
tioner was not a merchant, because within one year of his departure for China 
he had performed certain manual labor in connection with his business as a 
partner in the firm of Lum Chong, clothing and dry-goods merchants; fourth, 
that the court erred in holding and deciding that petitioner, Lai Moy, was and 
is a Chinese laborer, and therefore not entitled to return to and remain In the 
United States. 

Henry C. Dibble, for appellant 
Charles A. Garter, U. 8. Atty. 

Before McKENNA, Circuit Judge, and HANFOED and HAW- 
LEY, District Judges. 

After making statement of the case above, McKENNA, Circuit 
Judge, delivered the following opinion: 

The assignments of error, as said by appellant's counsel, present 
two points: 

"First, the act of congress of November 3, 1893, requiring a resident Chi- 
nese merchant to establish his status in a certain way, and by a particular 
kind of proof, does not apply to the case of this petitioner, who departed 
from the United States prior to the enactment of the law; and, second, the 
evidence does not warrant the conclusion that the petitioner was not a resi- 
dent Chinese merchant, within the moaning of the act of November 3, 1893, 
and the various restriction acts amended thereby." 

The first point we had occasion to consider and pass upon in 
Lew Jim v. U. S., 06 Fed. 953, and we decided that the act of con- 
gress did apply to merchants departing prior to its enactment. 
The point, therefore, is not well taken. 

We think that the second point is also untenable. It will be 
observed that the definitions of the act are very careful and con- 
fined, and we may not enlarge them. The designation "mer- 
chant" does not include, comprehensively, all who are not labor- 
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ers, but strictly "a person [to quote the act] engaged In buying and 
selling merchandise/' To fabricate merchandise, as appellant did, 
is not to buy and sell it Nor may both be done, for the "mer- 
chant" may not (again to quote the act) "engage in the performance 
of any manual labor except such as is necessary in the conduct of 
his business as such merchant," — that is, in buying and selling 
merchandise; and the manual labor which is precluded is skilled 
as well as unskilled. One-half of appellant's time was engaged 
in cutting and sewing garments. This was manual labor not nec- 
essary in the buying and selling of merchandise. If we may in- 
dulge this, we may indulge 'more, and all artificers would be ex- 
cluded from the act provided they worked for themselves or 
mingled with their proper work any traffic in merchandise. 

We think, therefore, that the judgment of the district court was 
correct, and it is affirmed. 



Ex parte JERVBY et al. 
(Circuit Court, D. South Carolina. March 12, 1895.) 

1. Constitutional Law — Intebstate Commerce — Carrying Liquor into a 
State. 

The provision of the South Carolina ** Dispensary Law" (section 33) for- 
bidding any person to bring liquors into the state, except as provided in 
that act, under penalty of fine and imprisonment, is void, as an Inter- 
ference with Interstate commerce, in so far as It is sought to be ap- 
plied to persons who bring liquors into a port of a state, without attempt- 
ing to unload them from the vessel. 

8. 6am b— Effect op the Wilson Act. 

The Wilson act, passed by congress in August, 1890, merely operates to 
subject liquors brought into a state to the police power thereof, whether 
in the original packages or not, and it gives the state no authority to im- 
pose penalties upon persons who bring liquors into a port of the state 
without attempting to unload them from the vessel. 

8. State and Federal Courts— Comity— Habeas Corpus. 

A federal court having before it, on writ of habeas corpus, persons ar- 
rested under a state law alleged to be in contravention of the constitu- 
tion of the United States, will not feel required, on the ground of comity, 
to remand them to the state courts, when the circumstances are such that 
delay in obtaining a decision upon the validity of the law would cause 
great injury to commerce. Minnesota v. Barber, 10 Sup. Ct 802, 130 U. 
S. 313, and In .re Van Vliet, 43 Fed. 7.G4, followed. 

This was an application for a writ of habeas corpus to procure 
the release of J. E. V. Jervey, Sr., J. E. V. Jervey, Jr., and Henry 
Gardner, who are alleged to be held in custody by the sheriff of 
Charleston county, S. C, contrary to the. laws and constitution of 
the United States. 

Bryan & Bryan, fop petitioners. 

C. P. Townsend, Asst. Atty. Gen., and W. Gibbes Whaley, for 
respondent 

SIMONTON, Circuit Judpe. Joseph E. V. Jervey, Sr., is the 
master, and the other petitioners constituted the crew of the 
schooner Carolina, a vessel of the United States, duly licensed for 
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conducting a coasting trade between ports and cities iii the 
states of North Carolina, Georgia, and South Carolina. In Feb- 
ruary last ( she was lying in the port of Savannah, and there took 
in a cargo consisting of 6 barrels marked "whisky" and 22 barrels 
marked 'Vinegar," shipped on her to be transported by sea to 
Charleston, S. C, and for which she was to receive freight $75. As 
far as appears, none of the petitioners had any ownership in any of 
the barrels or their contents, or any other interest in them except 
the freight for their carriage between these two ports. Immediately 
on the arrival of the Carolina alongside the wharf in Charleston, 
some time before daylight on 26th February, and before cargo was 
broken, these three men were arrested by the city police, and held 
in custody. On the same day a warrant was issued by George W. 
Rouse, Esq., a trial justice of the state, in these words: 

"The State of South Carolina, Charleston County. 
"Affidavit for Arrest Warrant. 

"PersonaUy appeared before me B. C. Beach, who, being duly sworn, says 
that in the state and county above named, at Charleston, S. C, about the 
26th day of February, 1895, J. E. V. Jervey, Sr., J. E. V. Jervey, Jr., and 
Henry Gardner did unlawfully bring alcoholic liquors into this state, in vio- 
lation of section 33 of the dispensary act, and that Sergt Quin and Private 
McCaffrey are material witnesses for the state. E. C. Beach. 

"Sworn to before me, this 26th day of February, 1895. 

"George W. Rouse, Trial Justice. 

"South Carolina, Charleston County. 
"Arrest Warrant. 

"By George W. Rouse, Trial Justice, in the Court and State Above Named, 
to Any Sheriff or Constable E. C. Beach: Whereas, complaint has been made 
unto me by E. C. Beach that J. E. V. Jervey, Sr., and J. E. V. Jervey, Jr., 
and Henry Gardner did unlawfully bring into the state, in violation of section 
33 of the dispensary act, alcoholic liquor, these are therefore to command 
you to apprehend the said J. E. V. Jervey, Sr., J. E. V. Jervey, Jr., and Henry 
Gardner, and to bring them before me to be dealt with according to law. 

"Given under my hand and seal, at Charleston, this 26th day of February, 
1895. George W. Rouse, Trial Justice." 

By virtue of this warrant, they were arrested, and put in custody. 
They gave bail, but were surrendered by their bail to the sheriff 
in whose custody they were when the petition was filed. The 
petitioners are in custody because they, master and crew of the 
schooner Carolina, transported in the schooner, for* freight money, 
these barrels of whisky, from the port of Savannah, in the state of 
Georgia, to the port of Charleston, in this state. It is charged that 
in so doing they violated section 33 of the dispensary act of this 
state, in these words: 

"No person, except as provided in this act, shall bring into this state, or 
transport from place to place within this state, by wagon, cart, or other ve- 
hicle, or by any other means or mode of carriage, any liquor or liquids con- 
taining alcohol, under a penalty of one hundred dollars or imprisonment for 
thirty days for each offence, upon conviction thereof, as for a misdemeanor." 

The petitioners allege that this section of the dispensary law, so 
far as it is sought to apply it to them, is an attempt to regulate 
commerce between the states, and is in conflict with the constitu- 
tion and Jaws of the United States, and therefore null and void. 
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The issue thus presented is one cognizable in this court. "Under 
the provisions of sections 751 to 753 of the Revised Statutes of the 
United States, the courts of the United States and their judges 
have jurisdiction upon a writ of habeas corpus to inquire into the 
cause of the imprisonment of the petitioner; and if, upon such 
inquiry, he is found to be in custody for an act done or omitted 
in pursuance of a law of the United States, he is entitled to be 
discharged, no matter from whom or under what authority the 
process under which he is held may have issued, the constitution 
and laws of the United States made in pursuance thereof being the 
supreme law of the land." In re Neagle, 39 Fed. 833; Ex parte 
Royall, 117 U. S. 241, 6 Sup. Ot. 734; Ex parte McOready, 1 Hughes, 
598, Fed. Oas. No. 8,732; Electoral College of South Carolina, 1 
Hughes, 571, 8 Fed. Cas. No. 4,336; Wildenhus' Case, 120 U. S. 1, 7 
Sup. Ct. 385. Is the act of the legislature of South Carolina upon 
which this arrest was based in conflict with the constitution and 
laws of the United States? The act declares it a misdemeanor, 
punishable by fine or imprisonment, for any person, except as pro- 
vided in the act, to bring into this state, by any means or mode of 
carriage, any liquor or liquids containing alcohol. Is it a regula- 
tion of commerce? It relates to liquids or liquor containing alcohol, 
— an article of commerce. "That ardent spirits, distilled liquors, 
ale and beer, are subjects of exchange, barter and traffic, like any 
other commodity in which a right of traffic exists, and are so recog- 
nized by the usages of the commercial world, the laws of congress, 
and decisions of the court, is not denied." Leisy v. Hardin, 135 U. 
S. 110, 10 Sup. €Jt 681. The dispensary act itself recognizes alco- 
holic liquors as the subject of interstate commerce, as it provides 
for their transportation; and,« when imported, it recognizes them 
as subjects of exchange, barter, and traffic, for it provides elaborate 
machinery for the sale of them to the people of the state. This 
being so, the act does not forbid absolutely the importation of these 
liquors or liquids, but forbids their importation, "except as provided 
in this act." The provision, therefore, is clearly a regulation of com- 
merce. "Commerce among the states consists of intercourse and 
traffic between their citizens, and includes the transportation of 
persons and property, and the navigation of public waters for that 
purpose, as well as the purchase, sale, and exchange of commodi- 
ties." Gloucester Ferry Co. v. Pennsylvania, 114 U. S. 196, 5 Sup. 
Ct. 826. Transportation is essential to commerce, or rather is com- 
merce itself, and every obstacle to it or burden laid on it by legis- 
lative authority is regulative. Railroad Co. v. Husen, 95 U. S., at 
page 470. See, also, Hall v. De Cuir, Id. 485. The power to reg- 
ulate commerce is vested in congress, is complete in itself, and has 
no limitations other than those prescribed in the constitution. 
Gibbons v. Ogden, 9 Wheat. 1. This power so vested in congress 
is the power to prescribe rules by which it should be governed, 
that is to say, the conditions upon which it shall be conducted, — to 
determine when it shall be free, and when subject to duties or 
other exactions. Gloucester Ferry Co. v. Pennsylvania, supra. This 
power is exclusive. "All that portion of commerce with foreign 
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countries or between the states, which consists in the transporta- 
tion, purchase, sale, and exchange of commodities is national in its 
character. Here there can, of necessity, be only one system or 
plan of regulation, and that congress alone can prescribe. Its 
nonaction with respect to any particular commodity or mode of 
transportation is a declaration of its purpose that the commerce 
in that commodity or by that means of transportation shall be free." 
County of Mobile v. Kimball, 102 U. S.,-at page 697. 

The power to regulate commerce is so complete in itself, acknowl- 
edging no other limitations than those prescribed in the constitu- 
tion, and so coextensive with the subject on which it acts, that it 
cannot be stopped at the external boundaries of a state; it enters 
into the interior. Leisy v. Hardin, 135 U. S., at page 111, 10 Sup. 
Ct 681. The feebleness of the Confederacy, formed during the 
Revolution, over this subject, was one of the prime causes of the 
convention of 1789; and this provision of the constitution to meet 
this question, and to confer absolute and exclusive control over com- 
merce in congress, was the result The nature of this provision 
and its correction of the evils it was intended to cure require that 
a similar power should not exist in the states. County of Mobile 
v. Kimball, 102 U. S. 691. It is true that in certain cases in which 
the legislation of the state is not directed against commerce, but 
relates to the rights, duties, and obligations of citizens, and affects 
the operations of foreign and interstate commerce, or persons en- 
gaged in that commerce remotely and indirectly, such legislation 
does not conflict with the constitution. Sherlock v. Ailing, 93 U. S. 
100. But that is not this case. Here the prohibition is direct and 
complete. The case itself shows the distinction. The legislation 
condemned operated directly upon commerce, either by way of tax 
upon its business, license upon its pursuit in particular channels, 
or conditions for carrying it on. Page 102. We are not left to 
conviction or to the application of abstract principles. In Bowman 
v. Railwav Co., 125 U. S. 465, 8 Sup. Ct. 689, 1062, the supreme court 
of the United States held that: 

44 The statute of the state of Iowa, forbidding, under penalty, common car- 
riers, their agents or any person, to bring liquor into the state unless pre- 
viously furnished with a certificate from the county auditor that the con- 
signee was authorized to sell the same, was void as a regulation of interstate 

coniiK i rce. M 

Tuis power to regulate interstate commerce being vested in con- 
gress, it is within the power of congress to permit its exercise in 
whole or in part by the states. In sections 4278 and 4279 of the Re- 
vised Statutes of the United States, relating to nitroglycerine and 
other explosives, congress gives directly to any state, territory, dis- 
trict, city, or town the right to prohibit the introduction of such 
substances into their limits for sale, use, or consumption therein. 
The legislation with regard to spirituous liquors and their relation 
to interstate commerce is in what is known as the "Wilson Act" (26 
Stat. 313). To construe this act, we must ascertain the mischief it 
was intended to remedy. The right of the states under the police 
power to regulate, restrain, forbid the use, sale, and keeping of 
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intoxicating liquors within their own boundaries had been fully 
established by a long line of authorities. Boston Beer Co. v. Mas- 
sachusetts, 97 .U. 8. 25; Foster v. Kansas, 112 U. S. 201, 5 Sup. Ot. 
8, 97; Mugler v. Kansas, 123 U. S. 659, 8 Sup. Ct. 273; Crowley v. 
Ohristiensen, 137 U. S. 91, 11 Sup. Ct. 13. But the decisions of the 
same court had declared that sealed packages were not within the 
police power. Instances were of constant occurrence in which im- 
porters would carry into a state, whose laws forbade the sale of 
intoxicating liquors, sealed packages of convenient size, which were 
sold in that condition, protected under these decisions. Thus, the 
laws of the state were evaded and set at naught, and the humane 
design of the legislation was entirely defeated. Every effort to 
destroy this evil failed, and finally, in Leisy v. Hardin, 135 U. S. 
100, 10 Sup. Ct 681, the supreme court declared the law granting 
immunity to the sealed package. It was promulgated April 28, 
1890. In August, 1890, congress met the decision with the Wilson 
bill, and in effect declared it inoperative for the future. These 
are the words of the act: 

"That all fermented, distilled, or other intoxicating liquors or liquids trans- 
ported into any state or territory or remaining therein for use, consumption, 
sale or storage therein, shall upon arrival in such state or territory be sub- 
ject to the operation and effect of the laws of such state or territory enacted 
in the exercise of its police powers, to the same extent and in the same 
manner as though such liquids or liquors had been produced in such state or 
territory, and shall not be exempt therefrom by reason of being introduced 
therein in original packages or otherwise." 

It will be noted that the act deals only with the liquors trans- 
ported into a state, and declares them subject to the police power, 
whether in the original package or not. This is the full extent of 
its operation. It gives the states no new power. In re Rahrer, 
140 U. S. 545, 11 Sup. Ct 865. It simply puts in the same char- 
acter liquors made in or being in the state and imported liquors in 
sealed packages or otherwise. As it is expressed by Mr. Justice 
Miller in his work on the Constitution (page 676), after this act took 
effect (the Wilson act), "such liquors introduced into the state 
from another state, whether in original package or otherwise, be- 
came subject to the operation of its then existing laws, enacted in 
exercise of its police powers." The liquors must first be introduced 
into the state before these laws can operate. It is upon their 
arrival within the state — that is, when the transit terminates (In 
re Van Vliet, 43 Fed. 761) — that the police power can act; and up 
to and until that time the police power cannot act (In re Lanford, 
57 Fed. 570). 

The prisoners have been arrested for bringing liquors into the 
state. The undisputed facts are that the goods were shipped at 
the port of Savannah, Ga., for this port, on the schooner of which 
they are master and crew, at a stipulated freight for carriage by 
sea. This was an act of interstate commerce. Whenever a com- 
modity has begun to move as an article of trade from one state to 
another, commerce in that commodity between the states has com- 
menced. The Daniel Ball, 10 Wall. r>57. It can make no difference 
that this was the first voyage of this schooner, and that she may 
v.66F.no.6— 61 
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not have theretofore been engaged in the business of a common car- 
rier. The law of interstate commerce affects every citizen of the 
United States. Its protection and its penalties weigh equally on 
all. It is also not disputed that, immediately on reaching the 
wharf, they were arrested and detained in custody by the city police, 
and afterwards held under the warrant produced here; that they 
did not land their cargo or any part of it; and that, when they were 
arrested, it was afloat. The transportation was not ended. They 
were actually engaged when arrested in interstate commerce. Their 
detention by the police was unlawful, and the warrant by which 
they were incarcerated is based on a provision of law in conflict 
with the constitution and law of the United States. It is wholly 
void. 

The learned representatives of the attorney general pressed upon 
the court that it should hold its hand in deference of and in comity 
with the state court. ^The advice of the supreme court of the 
United States in Cook v. Hart, 146 U. S. 195, 13 Sup. Ct 40, meets 
with the hearty sympathy and approval of this court. But in Re 
Prederich, 149 U. S. 70, 13 Sup. Ct. 793, that high tribunal recog- 
nizes that, under special facts and circumstances, it is the duty of 
this court to act, and not to remand the prisoner to the state courts. 
These facts occur in this case. The question involved in it affects 
the commerce of every port in the state. Delay would work irrep- 
arable mischief. Let the channels of trade become once diverted, 
and it may take the life of a generation to restore them. If it be 
accepted that the master and crew of any vessel arriving at any 
port in South Carolina may be arrested and imprisoned simply for 
carrying goods in the course of foreign or interstate commerce, and 
while engaged in such transportation, and that they would have no 
protection, no vessel would venture to touch at any of them. The 
dispensary law has become fixed in the legislation of the state of 
South Carolina. It is for the interest of all her citizens that it 
be settled, and the constitutionality of all its parts ascertained, and 
that speedily. But were this matter to be remanded to the trial 
justice who issued the warrant, and the cause take its slow course 
through that tribunal, then on appeal to the circuit court, then to 
the state court, then to the supreme court of the state, and by 
writ of error to the supreme court of the United States, years may 
intervene before a final decision, can be reached. The cause can 
go up from this court direct to the supreme court of the United 
States. Besides this, the conclusion reached is that this clause of 
the dispensary act, so far as it has been made to apply to these 
petitioners, is absolutely void. Following the example of Caldwell, 
J., in Re Van Vliet, 43 Fed. 764, and of the circuit court in Minne- 
sota v. Barber, 136 U. S. 313, 10 Sup. Ct. 862, the case is retained 
here. 

It is ordered that the prisoners be discharged from custody. 
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In re CHARGE TO GRAND JURY. 

(District Court, N. D. New York. March 19, -1895.) 

Lack of Facilities Furnished to the Court for the Transaction of Busi- 
ness—Need of an Official Stenographer— Need of Additional Bail- 
iffs — Want of Provision for Furnishing Meals to Jurors in Civil 
Cases — Failure to Provide Funds for Terms of Court. 

The following is a portion of a charge delivered to a grand jury 
at Utica by the district judge (ALFRED 0. COXE) March 19, 1895, 
together with a presentment thereon made by the grand jury, at 
Utica, March 27, 1895. 

COXE, District Judge (charging grand jury). There is another mat- 
ter to which I desire to call your attention, with the request that, 
after investigation, you make such presentment upon the subject as 
you may deem proper. I refer to the facilities, or, rather, the lack of 
facilities furnished to this court. All patriotic citizens, no matter 
how they differ upon other subjects, unite in the desire that the 
courts of our country shall be conducted with dignity and decorum, 
so as to command the respect and confidence of all. The people 
of this state have favored every amendment to the constitution 
intended to increase the efficiency of the courts. It is unnecessary 
for us to emulate the pomp and ceremony which surround the tri- 
bunals of foreign countries, but it is of the utmost importance that 
our courts, both state and federal, should be provided with the 
necessary conveniences with which to transact the business con- 
fided to their care in a decorous manner and in conformity with 
modern usages. Especially is this true of the federal courts, which 
represent the judicial branch of the national government, and are 
charged not only with the interpretation and construction of the 
national laws, but often with the maintenance of the national honor. 
They should be models in all that goes to make up a dignified, effi- 
cient and orderly judicial tribunal. Not only are the means and 
appliances furnished these tribunals inferior in many respects to 
those of the highest courts of our state, but, I believe, that it can 
be demonstrated that the circuit and district courts of the United 
States, charged with the decision of the most vital and far-reaching 
questions, having to dispose of causes often involving millions 
of money, have not as good facilities for the transaction of busi- 
ness as some of the police courts of our larger cities. 

Let me be more specific. A stenographer is now a necessary 
adjunct of every well-conducted trial. In this age of superlative 
progress we are not contented to revert to the antique methods of 
a quarter of a century ago. Time and money are saved by enlist- 
ing the services of those expert writers, who are able to take the 
evidence as fast as it falls from the lips of the witnesses. A court 
that adopts the method of writing down the evidence in long 
hand is regarded as intolerably slow and behind the age, and yet 
in the United States courts there is no official stenographer. Other 
courts have felt the impulse of modern progress, but the federal 
courts in this respect are in the condition of a century ago. When 
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a stenographer reports a civil cause here he is furnished and paid 
for by the lawyer for the plaintiff, or defendant, unless they agree 
to divide the expense between them. The presiding judge has 
no control over his action* He follows the direction not of the 
court, but of the parties who employ him. There is no official 
record. The inconvenience and impropriety, to say nothing of the 
graver abuses which may occur, and do occur under this system, 
suggest themselves at once. Not only is it unfair to litigants to 
compel them to bear this burden, but it is unseemly that one who 
bears such an important relation to the court should be the paid 
assistant of the attorneys. It is true that in some of the causes 
tried here the services of a stenographer are not needed. It may . 
be that you will say that the appointment of an official stenog- 
rapher is unnecessary, but surely the court should have the au- 
thority to employ one in every case where, in the opinion of the 
judge, the issues involved are of sufficient importance to justify 
the expense. 

Again, a few years ago, in 1888, I believe, the congress of the 
United States paused long enough from the task of elucidating the 
momentous questions which confronted it, to pass a bill reducing 
the number of bailiffs in the federal courts from five to three. 
After an experience of 12 years upon the bench, I am prepared 
to assert that it is simply impossible to conduct the business of 
the United States courts in this district in an orderly and proper 
manner, with only three bailiffs. A moment's consideration will 
make this plain. One bailiff is necessary for attendance upon 
the grand jury, one at the door of the court room, one in the 
court room to preserve order, one to attend a petit jury when 
deliberating on their verdict, one should be assigned to the dis- 
trict attorney, and at least two should be detailed to conduct the 
prisoners to and from the jail. Here are seven whose pres- 
ence is essential, and, besides this, the services of several more 
are often very useful. For instance, at a recent term of court 
four petit juries were deliberating at once. The three bailiffs and 
the crier were impressed into the service, and the court was for 
a time left without a single officer in attendance. With work 
for seven officers, the court is allowed but three. Compare this 
condition of affairs with the courts of our state. During a re- 
cent investigation in this county a sheriff was criticised because, 
as I remember the accusation, he employed 13 constables at 
ordinary terms of the circuit court. Several lawyers of prominence 
and experts in such matters gave testimony, and though some 
thought that 13 was too large a number, no one, I believe, put the 
number of necessary officers at less than eight; this in a local 
court and in a court where few criminals are tried. Here, on the 
contrary, the time of the district court is largely occupied in the 
trial of criminals. Strangers from all parts of the United States 
and a motley assemblage, representing all sorts and conditions of 
men, gather before its bar. It goes without saying that the main- 
tenance of order in such a tribunal requires the services of a larger 
number of officers than in a local court, where every one is known 
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and where civil causes largely predominate. A misunderstanding 
between the judges of the court of general sessions in the city of 
New York caused an investigation a few weeks ago in which it ap- 
peared that 40 officers are constantly assigned to duty in the crim- 
inal courts, 10 being in attendance upon each branch of the court. 
The judges, though differing upon other matters, all agreed that 
this number was insufficient Since the number of bailiffs in the 
federal courts has been reduced to three we have often been in a 
lamentable condition. The court has frequently been entirely 
without officers, all of them being detailed for necessary outside 
duty. Preservation of order has been at times almost impossi- 
ble. In trials of public interest the presiding judge has fre- 
quently seen men standing upon the seats and window sills 
and conducting themselves more as if they were in a theater than 
in a court of justice. The judge has been powerless to prevent 
these unseemly exhibitions. Several prisoners have escaped for 
lack of sufficient officers to guard them. At a recent term of the 
court one of the prisoners left the prisoners' box, came up upon 
the platform behind the bench and commenced a conversation with 
the judge during the trial of a cause. There was no officer in the 
court room to see the impropriety, not to say indecency, of such con- 
duct and prevent it It seems to me intolerable that the court 
should be crippled thus in the discharge of its duty in order that 
the government may save the two dollars per day which would 
be paid to a few extra bailiffs. This is not economy, it is parsi- 
mony. 

Again, there is no provision made for furnishing meals to jurors 
in civil cases. The time has gone by when jurors can be starved 
into a verdict Common decency and common humanity require 
that while they are endeavoring to reach a conclusion they should 
be furnished at least with the ordinary necessities of life, and yet 
in civil cases in the United States circuit court their meals must 
either be paid for by the parties to the litigation or the jury must 
be discharged after a few hours deliberation. The expense, delay 
and trouble of a second trial is thus made necessary. The short- 
sighted character of this policy is made apparent when it is re- 
membered that the cost of one second trial may exceed the cost 
of supplying meals to jurors for years to come. 

I might go on indefinitely enumerating instances of the penuri- 
ous policy pursued towards the federal courts. Often they are 
entirely without means. Some of you remember that only last 
year congress wholly failed to provide money for this term and the 
court was adjourned without date. From the inconveniences of 
that adjournment the court has hardly yet recovered. In New 
York City where the courts are practically in session during the 
entire year the pay of the court officers is several months in arrears. 
I am informed that some of them, being unable to pay their rent, 
have been turned into the streets by their landlords. In this dis- 
trict the marshal has several times been compelled to borrow 
money in order to hold a term of court, or has given the jurors and 
witnesses vouchers which they have negotiated at local banks at 
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a ruinous rate of discount The district attorney, the marshal and 
the clerks will go before your body if requested to do so and doubt- 
less will inform you upon these and other matters which may occur 
to them. I have been hoping for years that a congress would some 
day assemble which would deal with the federal courts, if not in 
a liberal, at least not in a niggardly and hostile spirit, but as 
matters in this regard have constantly been growing worse instead 
of better I have concluded, after consultation with the other offi- 
cers of the court, to call your attention to what we all consider 
serious obstacles in the path of efficient work. It is possible that 
this treatment grows out of indifference, or lack of information 
on the part of those in the legislative and executive branches of 
the government Such treatment is surely unbecoming a great and 
powerful nation and it is possible that your presentment may call 
attention to the subject and result in a more liberal policy in the 
future. 

In accordance with the above charge, the grand jury made the 
following presentment to the district court at Utica, March 27, 1895: 

We have examined and heard the statements of the United States attorney, 
his assistants having charge of the presentation of cases before us, the United 
States marshals and the clerks of the circuit and district courts respectively, 
and as the result of our inquiry make this presentment: 

The investigation developed a most surprising condition of affairs. We 
doubt if one in a thousand of our fellow citizens has any knowledge of the 
fact that while terms of United States courts are required by statute to be 
held at stated times and places, a failure of congress to make necessary ap- 
propriations or the neglect of a department at Washington promptly to honor 
a requisition for money to defray expenses, nullifies the statute by preventing 
the holding of the court. It seems incredible, nevertheless it is true, that the 
presiding judge has no power to make any order involving the payment of 
money to defray any expense connected with the proper conduct of the 
business of the court, other than pay of jurors and fees of witnesses, without 
the sanction of the department of justice previously obtained, and that the 
marshal, the executive officer of the court, is often placed in the position of 
either disobeying orders requiring the payment of money for some unex- 
pected expense, or taking the alternative of making the payment at personal 
risk. To-day, almost at the close of the nineteenth centuiy the expenditures 
of United States courts are controlled and limited by statutes enacted from 
fifty to one hundred years ago, and by restrictions inserted in appropriation 
acts passed by the congress of the United States which are a disgrace to our 
nation. As grand jurors sworn and charged well and truly to inquire of 
such matters and things as shall be given us in charge we deem it our duty 
to call attention to some of the most glaring deficiencies brought to our notice. 

United States courts are the only courts of record sitting in this state not 
provided with stenographers. It is unnecessary to make argument concern- 
ing the necessity of an official stenographer in a court of justice in this age 
of progress and pressure. We find it to be a fact, notwithstanding, that in 
the trial of criminal cases, a stenographer, if employed, must be paid either 
by the defendant or the United States attorney at individual expense; in 
civil cases the stenographer is not under control of the court, his minutes 
are unofficial, and if objected to, the end of his employment is defeated. In 
many cases the failure to provide a stenographer works injustice to the liti- 
gants; in all cases the economy which lops off this expenditure defeats its 
object and becomes an extravagance by protracting trials, thereby adding 
largely to the expense for witnesses and jurors. Without entering into de- 
tails we feel justified in finding, from the evidence before us, that the salary 
of a competent stenographer for an entire year would be saved by the de- 
crease in other expenses at a single Important term of court. 
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In 1888, by an enactment in the legislative and judicial appropriation bill, 
the number of attendants at all courts of the United States except those held 
in the Southern district of New York, was fixed at three bailiffs and one 
crier; should additional attendants be required they can be secured only by 
application made by the marshal, before the sitting of the court, to the de- 
partment of justice for authority to employ a specified number of laborers. 
A presentment, complete in itself, could be made upon the annoyance and 
difficulty caused the court, and the absolute injury to and delay of justice 
caused by this penny wise pound foolish legislation. We find that during 
the term of court held at Albany in 1894, the court was left absolutely with- 
out attendants, no less than four petit juries being out of court deliberating 
upon causes tried and submitted; the fourth being in charge of the crier of 
the court; that during the session of the court a prisoner left the prisoner's 
box, mounted the bench and addressed the presiding judge, there being but 
one bailiff available for and on duty in the court room and he too far away 
to prevent the unseemly performance. At the present term we have observed 
prisoners going to and from jail to court inadequately guarded. We have 
seen the proceedings of the court delayed for lack of sufficient officers to 
bring prisoners to court For the last five days we have seen from four to 
thirteen prisoners in court at the same time, the Toom crowded to overflowing 
with attorneys, litigants, witnesses and spectators and a meager force of two 
or three bailiffs to preserve order and guard the prisoners. Escapes of pris- 
oners in this district have occurred more than once for want of sufficient 
guards, and this week we received an object lesson when called on to consider 
the case of a prisoner under sentence, who made a most desperate and well- 
nigh successful attempt to rescue himself aod five other prisoners who were 
proceeding from court to jail under the guard of two bailiffs. That the at- 
tempt failed was due only to the opportune presence of the sheriff of this 
county and one of his deputies. If the people are to respect the courts, their 
proceedings must be conducted with such order and dignity as will cultivate 
and inspire that respect. During the past few years the power of the courts 
of the United States has been repeatedly invoked to repress riots, demon- 
strations and unlawful interference with property; in many instances respect 
for the mandate has been the only deterrent force required. If that respect 
is to continue, the courts must have at least the authority to enforce order 
within their own precincts. Their sessions are public, attended by all the 
people, and we submit that nothing is more calculated to destroy respect and 
inculcate contempt than the spectacle of a court powerless to enforce order, 
practically at the mercy of the spectators; and all to save the United States 
the salary of two dollars a day for the number of bailiffs necessary to assure 
order and decency in the conduct of judicial proceedings. We believe that 
our fellow citizens have no sympathy with or support for legislation which 
requires pretended economies of this character. 

In criminal cases the court decides that the interests of justice will be pro- 
moted by holding the petit jury together from the time it is impaneled until a 
verdict is rendered, or an agreement becomes impossible. Here, ^gain, we 
find the court hampered by the statute limiting the number of attendants, and 
by regulations requiring applications to be made in advance to the depart- 
ment of justice, for authority to incur the expense for board of jurors and 
officials in charge. Such statutes and regulations serve no good purpose; 
they embarrass and ofttimes defeat the proper administration of justice. In 
all cases where the United States is not a party, we were astounded to learn 
that the barbarous and inhuman custom of past centuries still prevails in 
United States courts, and that a jury in such cases, after retiring to deliberate 
upon their verdict, literally and truly can have neither meat nor drink, water 
excepted, at the expense of the United States. If not fed at the cost of the 
litigants, which can be done only by stipulation, jurors must feed themselves 
or starve. We find that the cost to the United States of one mistrial, which 
occurred in the circuit court of this district because the judge humanely de- 
clined to allow the jury to deliberate until they agreed or starved, would have 
more than paid for all meals likely to be furnished jurors for at least two 
years. 

That the court cannot transact business unless provided with a reasonable 
amount of stationery is self-evident We find that to procure such stationery, 
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the marshal must make application to the department of justice in advance 
for authority to make the purchase. His application for such authority for 
this term, made in due season, has not yet been granted, although court has 
been in session over a week, and had he not purchased the. necessary articles 
without authority and at his own risk, the court would have convened withput 
any stationery to use in the transaction of its business. Comment on regula- 
tions of this character is useless. They are unnecessary and indefensible, 
still they are but part and parcel of the system unsuitable to the demands of 
the age, and which ingrafted from time to time with the results of hasty, 
undigested legislation, seems to have been devised and maintained for no 
other purpose than to annoy and embarrass litigants and place every possible 
obstacle in the way of the proper, orderly and speedy administration of jus- 
tice. 

The evils specified could easily be remedied by the passage by congress of 
general laws giving the courts of the country control over expenditure neces- 
sary to provide proper facilities for the transaction of their business. To 
say that the courts of our country cannot be trusted with the administration 
of such a fund would be an insult to a judiciary that annually and finally 
disposes of questions involving sums in comparison with which the expenses 
of the maintenance of the courts are but a trifle. 

Without entering into details, we recommend the passage of such laws as 
will provide for the courts: 

First— A permanent appropriation to be drawn upon by the marshal of each 
district, upon the approval of the circuit or district judge, his expenditures to 
be audited and allowed by the court, such audit and allowance to be final. 

Second— The repeal of the law fixing the number of bailiffs and providing 
that the number be fixed from time to time by the court upon application of 
the marshal. 

Third— The Issue under the authority and at the expense of the United 
States to each marshal of a sufficient number of badges, or other designation 
of office, to be worn by the bailiffs while on duty. At present it is impossible 
to distinguish a bailiff from a spectator or witness. 

Fourth— The employment of an official stenographer for each court Such 
stenographer to be appointed by the presiding judge. 

Fifth— The enactment of such other laws as may be necessary, to place the 
courts of the United States upon an equal footing with the supreme court of 
this state regarding the facilities for the transaction of business by the court 
and the judges thereof sitting, either in chambers or at places other than 
their residence. 

After the presentation had been made, Judge COXE, addressing 
the jury, said : 

"I wish to thank you, gentlemen, for the thorough investigation 
you have made of the matters to which your attention was called 
by me at the opening of the court The full, clear and convincing 
presentment which you have made on this subject will, I am sure, 
excite wide interest not only in this district but throughout the 
United States. I feel confident that it will do much to bring 
about reforms so much needed. 

"You are discharged with the thanks of the court for the. able 
and efficient manner in which you have discharged your duty." 
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SAI/TONSTALL, Collector, y. BIRTWELL. 

(Circuit Court of Appeals, First Circuit March 21, 1895.) 

No. 117. 

L Customs Duties— Time of Protest— Payment on Gross Estimate. 

Where gross estimates of duties were made prior to liquidation in accord- 
ance with Rev. St § 28G9, and were paid by the importer in order to ob- 
tain possession of the goods, no protest was then required, but it was suffi- 
cient if the protest was filed within 10 days after the date of the final 
liquidation. Rev. St § 2931, and § 3011 as amended, construed. 63 Fed. 
1004, affirmed. 

B. Same— "Payment under Protest* Defined. 

The words "payment under protest," as used In the first part of Rev. 
St (2d Ed.) § 3011, as amended, must, by reason of the reference, in the 
latter part, to section 2931, which defines a protest, be construed to in- 
clude a payment in connection with a protest; that is, a payment pre- 
ceded by, accompanied with, or followed by a protest, whichever is per- 
mitted by said section 2931. 

In Error to the Circuit Court of the United States for the District 
of Massachusetts. 

This was an action by Joseph Birtwell against Leverett Salton- 
stall, collector of the port of Boston, to recover duties paid under 
protest. There were two trials of the case, the first resulting in a 
judgment for plaintiff (39 Fed. 383), which was reversed by the 
supreme court on a writ of error (14 Sup. Ct. 169, 150 U. S. 417). 
After a second trial the circuit court again rendered judgment for 
plaintiff. 63 Fed. 1004. Defendant then brought error tp this 
court 

Sherman Hoar, U. S. Atty., and William O. Thompson, Asst. 
U. S. Atty., for plaintiff in error. 

Josiah P. Tucker (William Odlin, on the brief), for defendant in 
error. 

Before PUTNAM, Circuit Judge, and NELSON and WEBB, Dis 
trict Judges. 

PUTNAM, Circuit Judge. The importations in this case were 
two invoices of iron, arriving in February and March, 1888. The 
collector, on the respective entries of tjie goods, made gross esti- 
mates of the duties, as provided in section 2869 of the Revised 
Statutes. These gross estimates were paid in accordance with 
the classification and rate of duty then assessed by the collector, 
and which classification and rate of duty were the same determined 
on when the duties were finally liquidated. The question which 
the importer seeks to raise is whether the classification and rate 
were sufficiently favorable to him. 

The record finds that, at the times the gross estimates were made, 
the importer paid the amounts thereof for the purpose of obtaining 
possession of the merchandise. After the gross estimates had 
been paid and the merchandise delivered to him the duties on one 
invoice were liquidated, on the 4th day of April, 1888, and on the 
same date a protest was filed. On the 10th of April, the duties 
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on the other invoice were liquidated, and on the same day a protest 
touching it was filed. No protest was filed at or before the pay- 
ments of the gross estimates, or until the respective days above 
named; and only one question arises on this writ of error. The 
importer claims that the proceedings were governed by section 
2931 of the Revised Statutes, and that that section, in connection 
with other provisions of statute, gave a right of action, provided 
protests or notices of dissatisfaction were filed, in the form required 
by it, within 10 days after the respective liquidations, and without 
any protests at or before the payments according to the gross esti- 
mates. The United States claim that section 2931 merely provides 
additional regulations, and that the importer, to maintain his suit, 
must show, not only that he complied with it, but also that he com- 
plied with the provisions of section 3011 of the Revised Statutes, to 
the extent of having made payment under protest, which payment 
under protest the United States define as requiring for this case 
protests at or before the times the payments were made according 
to the gross estimates. For the purpose of determining this ques- 
tion, it is not necessary that we should specially examine the na- 
ture of a protest at common law, or the legislation prior to the act 
of 1864, as the nature of the early legislation and the common-law 
character and use of protests are settled by decisions and rules too 
familiar to require a lengthy review. 

The act approved March 2, 1799 (chapter 22), contained, in sec- 
tion 49 (1 Stat 664), the following: 

"And the collector jointly with the naval officer, or alone where there is 
none, shall, according to the best of his or their judgment or Information, 
make a gross estimate of the amount of the duties on the goods, wares or 
merchandise, to which the entry of any owner or consignee, his or her factor 
or agent, shall relate, which estimate shall be endorsed upon such entry, and 
signed by the officer or officers making the same. And the amount of said 
estimated duties having been first paid, or secured to be paid, pursuant to the 
provisions of this act, the said collector shall, together with the naval officer, 
where there is one, or alone where there is none, grant a permit to land the 
goods, wares and merchandise, whereof entry shall have been so made, and 
then, and not before, it shall be lawful to land the said goods." 

This is found re-enacted in section 2869 of the Revised Statutes, 
already referred to, in all substantial respects the same as orig- 
inally enacted. 

The next act to which we need to refer is that of February 26, 
1845,. c. 22 (5 Stat. 727), as follows: 

"That nothing contained in the second section of the act entitled 'An act 
making appropriations for the civil and diplomatic expenses of government for 
the year one thousand eight hundred and thirty-nine, 1 approved on the third 
day of March, one thousand eight hundred and thirty-nine, shall take away, 
or be construed to take away, or impair, the right of any person or persons 
who have paid or shall hereafter pay money as and for duties under protest 
to any collector of the customs, or other person acting as such, in order to 
obtain goods, wares, or merchandise, imported by him, or them, or on his or 
their account, which duties are not authorized or payable In part or in whole 
by law, to maintain any action at law against such collector, or other person 
acting as such, to ascertain and try the legality and validity of such demand 
and. payment of duties, and to have a right to a trial by jury touching the 
same, according to the due course of law. Nor shall anything contained in 
the second section of the act aforesaid be construed to authorize the secretary 
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of the treasury to refund any duties paid under protest. Nor shall any action 
be maintained against any collector to recover the amount of duties so paid 
under protest, unless the said protest was made In writing and signed by the 
claimant at or before the payment of said duties, setting forth distinctly and 
specifically the grounds of objection to the payment thereof." 

It will be seen that this act was not of an affirmative character; 
that is to say, that it did not itself give a right of action, but. simply 
removed the difficulty arising under the previous statute, with 
reference to the recovery of duties paid under protest, — a difficulty 
which was declared by the supreme court in Cary v. Curtis, 3 How. 
236. The previous act referred to, that of March 3, 1839, c. 82, § 
2 (5 Stat. 348), is now section 3010 of the Revised Statutes, requir- 
ing the collector to forthwith place to the credit of the treasury 
moneys received by him for unascertained duties, as well as for 
duties paid under protest. Notwithstanding the apparently ex- 
plicit language of this last-named statute, Chief Justice Taney ruled 
in Brune v. Marriott, Taney, 132, Fed. Cas. No. 2,052, with reference 
to importations made in 1848,. that the payment of the gross esti- 
mate, made in accordance with the act of 1799, already cited, wan 
rather in the nature of a pledge or deposit than a payment, so that 
protest might legally be made when the duties were finally de- 
termined and the amount assessed by the collector. This case 
came before the supreme court in 9 How. 619, where the judgment 
below was affirmed, the court saying (page 636) : 

"But where the duties had not been closed up in any cases, when the writ- 
ten protest in April was filed, though the preliminary payment of the esti- 
mated duties had taken place, the court justly considered the protest valid, 
because, till the final adjustment, the money remains in the hands of the col- 
lector, and is not accounted for with the government, and more may be neces- 
sary to be paid by the importer." 

There was an act passed in 1857 (March 3, c. 98, § 5; 11 Stat. 195) 
framed somewhat as the act of 1864, which we will hereafter refer 
to, but limited to the determination of the question whether goods 
were free or dutiable, as was settled in Barney v. Watson, 92 U. S. 
449. This act did not come before the supreme court with refer- 
ence to any question except that decided in Barney v. Watson, 
and was not re-enacted in the Revised Statutes, the commissioners , 
report stating that section 2931 superseded it Therefore, we need 
not give it further attention. 

The next act to which we need refer was that of June 30, 1864, 
c. 171, § 14 (13 Stat. 214), re-enacted in section 2931 of the Revised 
Statutes without change, as follows: 

"On the entry of any vessel, or of any merchandise, the decision of the col- 
lector of customs at the port of importation and entry, as to the rate and 
amount of duties to be paid on the tonnage of such vessel or on such mer- 
chandise, and the dutiable costs and charges thereon, shall be final and con- 
clusive against all persons interested therein, unless the owner, master, com- 
mander or consignee of such vessel, in the case of duties levied on tonnage, 
or the owner, importer, consignee, or agent of the merchandise, in the case of 
duties levied on merchandise, or the costs and charges thereon, shall, within 
ten days after the ascertainment and liquidation of the duties by the proper 
officers of the customs, as well in cases of merchandise entered In bond as for 
consumption, give notice in writing to the collector on each entry, if dissatis- 
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ned with his decision, setting forth therein distinctly and specifically the 
grounds of his objection thereto, and shall, within thirty days after the date 
of such ascertainment and liquidation, appeal therefrom to the secretary of 
the treasury. The decision of the secretary on such appeal shall be final 
and conclusive; and such vessel, or merchandise, or costs and charges, shall 
be liable to duty accordingly, unless suit shall be brought within ninety days 
after the decision of the secretary of the treasury on such appeal for any 
duties which shall have been paid before the date of such decision on such 
vessel, or on such merchandise, or costs or charges, or within ninety days 
after the payment of duties paid after the decision of the secretary. No suit 
shall be maintained In any court for the recovery of any duties alleged to 
have been erroneously or illegally exacted until the decision of the secretary 
of the treasury shall have been first had on such appeal, unless the decision 
of the secretary shall be delayed more than ninety days from the date of 
such appeal in case of an entry at any port east of the Rocky Mountains, or 
more than five months in case of an entry west of those mountains." 

It is claimed by the United States that this act, like the provi- 
sions of section 2931, as the latter are interpreted by the United 
States, gave no right of action, but provided additional regulations, 
and was merely a limitation of whatever right of action existed 
previously. There is very much in its frame and history to lead 
to a different construction of it, and to the understanding that 
congress intended by it to form an entirely new system touching 
the topic which it involved, superseding prior legislation. If this 
were so, the mere fact that a right of action was not given in 
terms would not necessarily exclude such right, because it could 
fairly be implied, although not expressly stated, by what is found 
in the enactment The apparent purposes of the act were to give 
ample opportunity for all parties concerned to ascertain and state 
carefully their rights, and yet within a time sufficiently seasonable 
to inform the United States and its officers, and thus to relieve from 
the inconvenience, and the liability to confusion, error, and misunder- 
standing, inherent in the old system, by which protests must be 
filed before the merchant could obtain his merchandise, no matter 
how urgent his necessities nor how brief the time they allowed 
him. The customary rules of interpretation, applied to this statute 
in its historical position, would naturally lead to the construction 
which the importer puts on it The expressions of the supreme 
court in Barney v. Watson, 92 U. S. 449, 452, 453, Arnson v. Murphy, 
109 U. S. 238, 241, 3 Sup. Ct 184, and U. S. v. Schlesinger, 120 U. S. 
109, 114, 7 Sup. Ct 442, though perhaps not necessary to the con- 
clusions in those cases, strengthen this view. The mere facts that 
the act of 1845 was not expressly repealed, and that the next sec- 
tion in the act of 1864 uses the word "protest," would have little 
weight to the contrary. The notice of dissatisfaction provided in 
the act of 1864, although given after the duties are paid and the 
merchandise received, would be in law a protest, as there is nothing 
in the word itself which always limits it to a proceeding taken 
before or at the time of the act to which it relates. However, we 
need not determine the effect of the act of 1864 standing alone, 
because the question was, we think, settled by subsequent legis- 
lation. 

It is a common expression that the act of 1845 was reproduced in 
section 3011 of the Revised Statutes. This is a mistake, as appears 
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by the commissioners' report, and as results from what is said in 
Barney v. Watson and Arnson v. Murphy, already cited. Section 
3011, as enacted, closed as follows: 

"But no recovery shall be allowed In such an action, uniess a protest in 
writing, and signed by the claimant or his agent, was made and delivered at 
or before payment, setting forth distinctly and specifically, the grounds of ob- 
jection to the amount paid." 

Thus, the Revised Statutes brought together section 2931 and 
section 3011, — an apparently incongruous result Congress so de- 
termined, because by the act of February 37, 1877, c. 69 (19 Stat. 
247), which was expressly passed "for the purpose of correcting 
errors and supplying omissions in* the Revised Statutes," "so as to 
make the same trulv express the laws," section 3011 was amended, 
so that the closing paragraph now reads as follows: 

"But no recovery shall be allowed in such an action unless a protest and ap- 
peal shaU have been taken as prescribed in section 2931." 

These references give all the legislation bearing on the proposi- 
tion before us; and by admission of the counsel of each party, as 
well as from our own investigation, the question raised on this writ 
of error remains to be determined for the first time. Various 
expressions of the supreme court and various inferences from its 
decisions may, perhaps, have a tendency one way or the other; 
but in none of them can it be said that that court had the precise 
question now before us under consideration. The expression found 
in U. S. v. Schlesinger, 120 U. S. 109, on page 113, 7 Sup. Ct 442, 
may be thought to lead to the view that no payment of duties is 
within the provisions of section 2931, except one made at or after 
protest. But the question before us was not under consideration 
by the supreme court at that time, and this expression was inci- 
dental. 

It is conceded that, as the law thus stood, giving full effect to 
section 2931, and section 3011 as amended, an importer could not 
recover unless the payment made by him was in order to obtain 
possession of his merchandise. The case finds that the payments 
in this case were thus made. It is also claimed by the United 
States, as already said, that the "payment under protest," described 
in section 3011, means a protest made at such a time as was re- 
quired by the common law in order to maintain an action for 
duties wrongfully assessed; in other words, a protest made at or 
before the time of payment. The importer says that, even if this 
be true, the duties in this case were not paid until they were 
liquidated. He relies on Brune v. Marriott, Taney, 132, Fed. Cas. 
No. 2,052, and the same case in 9 How. 619, to which we have 
already referred. The syllabus prefixed to the case by Mr. How- 
ard, the supreme court reporter, contains the following expres- 
sion: 

"But if the protest be made in a single case with a design to Include subse- 
quent cases, and the money remains in the hands of the collector without 
being paid into the treasury, and it was so understood by all parties, such a 
protest will entitle the importer to recover the money from the collector." 
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The revised syllabus found in 18 Curt. Dec. 283, covers the point 
under discussion, but omits the facts specially stated by Mr. How- 
ard. Judge Curtis, however, in Warren v. Peaslee, 2 Curt. 231, 
236, Fed. Cas. No. 17,198, about five years after the decision of 
Brune v. Marriott on appeal, considers that case; and, although he 
speaks of it with reference to a point other than that which arises 
here, he says, generally: 

"The circumstances of that case were very peculiar, and they are relied on by 
the court as the reasons for the decision, at which they manifestly felt great 
difficulty and hesitation in arriving." 

We refer, also, to the views of Judge Nelson, expressed in 1859, 
in Crocker v. Redfleld, 4 Blatcht 378, Fed. Cas. No. 3,400, where, 
with reference to a payment under section 3010, he says that "the 
money deposited was to be applied by the collector to the duties, 
and it cannot be said after this that it was paid compulsorily in 
order to get possession of the goods." He closes that a protest 
after the duties were ascertained came too late. As Judge Nelson 
was on the bench of the supreme court when Brune v. Marriott 
was determined, he must have understood the effect of that decision. 
Moke v. Barney, 5 Blatchf. 274, Fed. Cas. No. 9,698, states the 
practice at the custom house in New York as defendant in error 
claims the law to be; but the case itself is not in point, and the 
expressions of Judge Nelson on pages 277 and 278, 5 Blatchf., and 
Fed. Cas. No. 9,G98, are in harmony with Crocker v. Redfield. 

The act of 1845 had no reference to any moneys except those paid 
"as and for duties under protest." Notwithstanding other changes 
from the act of 1845, found in section 3011 of the Revised Statutes, 
this expression was saved in the words there existing, "payment 
under protest" "of any money as duties." Both statutes also con- 
tain the limitation that the payment must be made "in order to ob- 
tain possession of the merchandise imported." In Porter v. Beard, 
124 U. S. 429, 8 Sup. Ct. 554, it is directly held that, under the 
Revised Statutes, the importer is limited to the recovery of moneys 
paid "in order to obtain possession of the merchandise" ; and U. 8. 
v. Schlesinger, 120 U. S. 109, 113, 7 Sup. Ct. 442, is of the same 
effect. In the case at bar the payments to obtain possession of 
the merchandise were made at the times of the gross estimates, 
and if, as claimed by the importer, the payments of the duties 
w r ere not made until they were liquidated, then there has been no 
payment by the importer "of any money as duties" "in order to 
obtain possession of the merchandise imported." The importer, 
by his proposition on this point, puts himself and the court to the 
dilemma of maintaining and holding that the payment of his money 
"as duties" was after he had obtained possession of his merchan- 
dise; so that it would be apparently impossible for him to meet 
the first requirement of the law. Notwithstandirig the reliance 
placed by the importer on Brune v. Marriott, which, if applied to 
the case at bar, might result fatally to him, we think our safe course 
is to adhere to the plain letter of the statute, and determine that 
the moneys paid in at the times of the gross estimates were duties, 
either unascertained or paid under protest, as nominated in section 
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2869 of uic Revised Statutes, and that the duties to which this writ 
of error relates were paid at those times, and not when the final 
liquidations were made. 

Having disposed of this question, the case comes, we think, 
directly to a conclusion in harmony with that of the circuit court, 
although, in view of the plain error, afterwards admitted by con- 
gress, in combining sections 2931 and 3011 in the Revised Statutes, 
and of the peculiar method by which this error was in part cor- 
rected in 1877, it is not easy to reconcile, if taken in their primary 
and natural sense, the words "payment under protest," in the first 
part of section 3011. It must be admitted that these words, al- 
though having relation in section 3011 to a merely statutory regula- 
tion, are presumptively to find their interpretation in the common 
law, and thus they primarily and naturally intend, in this and like 
connection, where a protest lays the basis of an action for money 
paid, a protest made before or at the time of the act protested 
against Yet, as section 3011 originally stood, these words, "pay- 
ment under protest," were not left to be ascertained from the com- 
mon law, but they were expressly defined in the latter part of the 
same section by the words "unless a protest in writing, and signed 
by the claimant or his agent, was made and delivered at or before 
the payment." Therefore, we find in this section a precise, legis- 
lative definition of the words "payment under protest" By the act 
of 1877 this legislative definition was taken out, and another sub- 
stituted; that is to say, a protest or notice made and given as pre- 
scribed in section 2931. The following expressions of Chief Justice 
Marshall in Alexander v. Alexandria, 5 Cranch, 1, 17, seems very 
apt in this connection : 

"If, in a subsequent clause of the same act, provisions are introduced which 
show the sense in which the legislature employed doubtful phrases previously 
used, that sense is to be adopted in construing those phrases. Consequently, 
if a subsequent act on the same subject affords complete demonstration of the 
legislative sense of its own language, the rule which has been stated, re- 
quiring that the subsequent should be incorporated into the foregoing act, is a 
direction to courts in expounding the provisions of the law." 

Of course, congress might have provided, as apparently it did by 
the Revised Statutes as they stood before the amendment of 1877, 
that not only should a protest be made within 10 days after liquida- 
tion, but that one should also be made at or before payment In 
other words, it might have required, as claimed by thi United 
States, and, perhaps, before the amendment of 1877 did require, a 
double limitation as to time. But, if congress intended to retain 
the law in this form, it is to be presumed that it would not have 
stricken out the clear words "at or before the payment," although 
it left standing the expression "payment under protest" By elect- 
ing to strike out, as between these two, the one that was unmis- 
takable, it declared its intention as certainly, though not as clearly, 
as though it had stricken them both out As the section now 
stands, "payment under protest" must be construed to mean other 
than its natural and primary sense, and to include a payment in con- 
nection with a protest; that is, a payment preceded by, accompanied 
with, or followed by, a protest, whichever is permitted by section 
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2931. This is one of the instances where a purely literal construc- 
tion of one part of an enactment must yield to the undoubted 
intention of the legislature, expressed in another part. Examples 
supporting a construction of statutes with this result are not infre- 
quent One of them is found in Davies v. Miller, 130 U. S. 284, 
9 Sup. Ct. 560, touching this very section 2931, by which the words 
"within ten days" are diverted from their natural and primary 
meaning, so as to include a period anterior to the "ten days." As 
stated in substance by the learned judge of the circuit court, con- 
gress, at the close of section 3011, before it was amended, and again 
when it was amended, defined the nature of the protest named in 
the first part of the same section, as well as the circumstances 
under which it was to be made. Originally, it was required to be 
made at or before the time of payment, and now within the time 
provided in section 2931, whatever it may be. 

We have referred to the fact that the United States question 
the construction of the act of 1864, to the extent that they claim 
it gave no new right of action, and that after it was passed, and 
before the enactment of the Revised Statutes, a protest at or before 
the time of payment was necessary. While we have already said 
that we lean against this construction, we concede that, as it 
stood originally, there was doubt on these propositions. The con- 
struction of it, as it stood in the Revised Statutes as originally en- 
acted, we need not consider. But the act of 1877, by striking out 
the expression found in the act of 1845, and also in section 3011 of 
the Revised Statutes, "at or before the payment," has presumably 
declared that the notice or protest, as thereafterwards required by 
section 2931, may be given at any time prior to the expiration of 10 
days from liquidation, whether before or after the payment of 
duties. As already said, this answers all the purposes of the 
United States, and gives its executive officers information suffi- 
ciently seasonable for their action. 

In this connection, we call attention to the fact that the words 
"payment under protest," appearing in the early part of section 
3011, would permit an oral protest, as well as a written one. To 
prevent a reversal of the declared policy of the United States, in 
existence continuously in every direction since 1845, adverse to 
parol protests, the definition of this expression which was made in 
the last r part of the same section became necessary. But, on the 
view of the United States of the law as it now stands, the importer 
has his option to file at or before payment of duties a single, con- 
solidated written protest or notice of dissatisfaction (Davies v. 
Miller, 130 U. S. 284, 9 Sup. Ct 560, already referred to) if within 
the 10-days period; or, following the literal construction insisted 
on by the United States, he may make an oral protest at or prior 
to the payment of duties, to be followed by a written notice of 
dissatisfaction later, within the 10-days period. In other words, 
the position of the United States on the point in controversy leaves 
standing, and of some effect, a provision which includes every form 
of protest known to the common law, with the rest an oral one. 
Experience has shown such a protest of no value, and that it 
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leads to misunderstandings and errors, and congress has so im- 
pliedly declared. Our views already expressed are therefore 
strongly re-enforced by the violent presumption that it cannot be 
supposed congress intended to revive, for any purpose, the oral 
protest, abolished so many years ago, and so constantly provided 
against by legislation. 

Whatever else might be said about the evidence of Miss Kenrick 
which was excepted to, our conclusions render it immaterial and 
harmless. 

The judgment of the circuit court is affirmed. 



CHICAGO DOLLAR DIRECTORY CO. et al. v. CHICAGO DIRECTORY 

CO. 

(Circuit Court of Appeals, Seventh Circuit. March 20, 1895.) 

No. 210. 

Copyright— Directory— Infringement— Evidence— Injunction. 

Defendants compiled and printed, and were about to publish, a business 
directory of the city of Chicago, containing about 60,000 names, alpha- 
betically arranged, under an alphabetical classification of businesses, con- 
taining about 800 pages. , On a preliminary hearing, in a suit for infringe- 
ment of complainant's copyrights in annual directories of the city of Chi- 
cago, it appeared that 67 errors in the annual business directory of com- 
plainant were followed in defendants' directory. Defendants' canvassers 
testified that they made a personal canvass, and obtained the names from 
original sources. Held; that an order granting an injunction against the 
whole book should not be disturbed. 

Appeal from the Circuit Court of the United States for the 
Northern District of Illinois. 

This was a bill in equity brought by the Chicago Directory Company, a cor- 
poration of the state of Illinois, against the Chicago Dollar Directory Com- 
pany, the Interstate Directory Company, Emory A. Hartsig, J. E. Scanlan, W. 
E. Bishop, James Ditty, and others, for infringement of copyright. The bill 
alleged that for the last 20 years complainant and Its predecessors had com- 
piled and published an annual general directory of the city of Chicago, and for 
more than 10 years past an annual business directory of the city of Chicago. 
The bill alleged that the general directory and the business directory for the 
year 1893, which were known as "The Lakeside Annual Directory" and "The 
Lakeside Annual Business Directory," respectively, were duly copyrighted. It 
also alleged that the business directory embraced an alphabetical list of busi- 
ness houses and persons in the city of Chicago, occupying 562 pages, and also 
a classified list of the various businesses and caUings, alphabetically arranged, 
with the names of the persons thereunder, occupying 655 pages, and also mis 
cellaneous information, covering about 218 pages. The bill further alleged that 
Emory Hartsig, J. E. Scanlan, and W. E. Bishop were the managing onlcers 
of the Interstate Directory Company, and that said persons, with Ditty and 
other defendants named, were managers, agents, or employes of the Dollar 
Directory Company, which latter corporation was doing business under various 
names; that defendants, in furtherance of a scheme to injure and defraud 
complainant and pirate and infringe the copyrights of its said directories, had 
compiled a business directory of the city of Chicago planned similar to that 
of complainant, 600 pages of which had already been printed; that pages 101- 
646 were made up substantially by copying from complainant's business di- 
rectory, and that in such copying defendants had copied numerous errors and 
mistakes which were contained in complainant's business directory, 14 of which 
errors were set out; that defendants had not compiled their directory from 
V.66F.no.6 — 62 
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original sources of information, but had made it up substantially by copying 
from complainant's business directory and general city directory for the year 
1893, with a few colorable changes, made apparently for the sole purpose of 
evading the law. The bill prayed an injunction, and an account of profits, and 
general relief. The bill was sworn to and filed May 26, 1894, and on the same 
day served upon defendants, with notice of motion for an Injunction. 

On June 1, 1894, defendants filed a demurrer to the bill, on the ground that 
the copyrights were not duly alleged, and that it was nowhere shown that 
there was a similarity between the directories in question. On June 5, 1894, 
defendants filed an answer, in which they specifically denied all the material 
allegations in the bill. They alleged that there were numerous errors and mis- 
takes in complainant's directory, which to a very large extent had been cor- 
rected in the directory proposed to be published by defendants. They denied 
that they had not made up their business directory from original sources of 
information, and they denied that they had made up the same "substantially, 
or otherwise, by simply idiotically, or otherwise, copying" complainant's busi- 
ness directory or general directory of 1893. Further answering, defendants 
alleged that Hartsig, about the month of March, 1892, undertook to prepare a 
business directory of the city of Chicago, and in pursuit of such enterprise em- 
ployed agents, from three to ten, at different times, from such date up to and 
until October 1, 1893, to canvass said city for the purpose of getting the names 
and addresses of the business people of the city; that about the latter date 
said Hartsig, having obtained through said agents and otherwise a very con- 
siderable number of names and addresses, but not a complete list, sold and 
transferred the same to defendants Bishop and Ditty, together with the enter- 
prise and good will, and that thereupon said Bishop and Ditty undertook and 
further prosecuted the incomplete work of canvassing all names and addresses 
of business people in said city in districts and places not covered by Hartsig, 
and subsequently organized the Chicago Dollar Directory Company, and in- 
corporated the same, and under such Incorporation have further prosecuted the 
work for the purpose of completing the list,* employing for that purpose since 
October 1, 1893, and up to about April 1, 1894, seven or more agents to make 
a personal canvass, upon whose reports, and those of the agents previously em- 
ployed by Hartsig, defendants' proposed directory has been compiled; that, 
In pursuit of their business enterprise, defendants had expended the sum of 
$12,000. 

Complainant supported its motion for a preliminary injunction by various 
affidavits, among which was that of Reuben H. Donnelley, manager of com- 
plainant company, who swore that James Ditty, who was formerly, and for 
many years, in the employ of complainant, admitted to deponent, in a conver- 
sation on or about January 15, 1894, that defendants' solicitors had been using 
slips for canvassing for information and advertisements for defendants' di- 
rectory by cutting and pasting the capital letter lines from the Lakeside City 
Directory for 1892, but that this had not been done since he assumed the 
management of the affairs of the Dollar Directory Company. In another affi- 
davit of said Donnelley it was averred that the information for the compila- 
tion of complainant's annual directories is obtained from original sources by 
actual canvass, in the making of which complainant employ from 250 to 300 
persons for a space of five or six weeks, and that the compilation of the mate- 
rial so collected occupies several weeks after the completion of the canvass, 
and employs the labor of about 50 persons. In an affidavit made by John G. 
Rlckard he averred that he had been employed for three years as compiler 
and canvasser by complainant, except for a period of five weeks, commencing 
January 8, 1894, when he was employed in compiling on the Dollar Directory, 
in which work he was furnished by Ditty, the manager, with slips containing 
the names and addresses and businesses of persons to be compiled for the Dol- 
lar Directory; that deponent observed in the handling of said slips, and in com- 
pilation thereof, that large numbers of said slips, containing the names of per- 
sons commencing with the same letter of the alphabet, were in the handwrit- 
ing of the same person, while the locations of the persons as given upon the 
slips were widely separated and remote from each other, and that the same 
had evidently been copied by one person from a list or directory already com- 
piled, and had not been obtained by a personal canvass; and the deponent be- 
lieved that the slips used by him in compiling were copied from the alphabetical 
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list of names in complainant's business directory for 1893, and that deponent 
and other persons employed by the Dollar Directory Company, In compiling 
its business directory, under the direction of the said Ditty, used complainant's 
business directory for 1893 in making corrections of the information contained 
in said slips, and in deciphering Illegible writing, and in determining correct 
locations, where the slips were imperfect in that respect, and that the com- 
pilers made constant use of complainant's business directory, and that the cor- 
rection of slips was made without any other inquiry or investigation. 

Defendants, for answering proofs, filed an affidavit by Emory A. Hartsig, 
in which deponent alleged that from March, 1892, until October 1, 1893, he 
employed from three to ten agents to make an original inquiry for the pur- 
pose of a business directory, and that on the latter date he transferred to de- 
fendants Bishop and Ditty the slips and information obtained by himself 
and canvassers, and the good will of his enterprise, and that he secured none 
of said information and reports by copying from complainant's business di- 
rectory for 1892. Defendant also filed affidavits by Samuel Hartsig, William 
O. Henry, and Joseph Leckey, who swore that they were employed by Ditty 
from about October 1, 1893, until April, 1894, In canvassing for names, etc., 
for defendants' business directory, setting out the territory covered by them. 
Edward S. Rowley, proof reader with the printers of defendants' directory, 
swore that he read the entire proof on the directory; that the copy was pre- 
pared by pasting individual directory slips upon long sheets of paper in the 
order in which they were to appear, and that the same was prepared in the 
handwriting of different persons, as though reported by various agents, and ap- 
parently in the manner usually adopted in compiling a directory from original 
sources through a personal canvass, and that the material did not have the 
appearance of having been copied from some other directory. An affidavit 
was also made by James Ditty, who had the management of the preparation 
of the Dollar Directory, who swore that he had been engaged in the enter- 
prise since September 7, 1893, and in pursuit thereof had constantly em- 
ployed agents, varying in number from 7 to 18, to make original canvasses, 
and had compiled the directory entirely from slips made by such agents and 
those furnished by Emory A. Hartsig, and not by imitating complainant's 
business directory for 1893; that in compiling defendants' directory he used 
a copy of the Lakeside Annual Directory for 1893, for the purpose of check- 
ing up the information returned to him by his agents, and that in correcting 
mistakes of his agents by such comparison he inadvertently inserted the 
names and addresses alleged in the bill of complaint as showing errors fol- 
lowed. Deponent further averred that the copy from which the directory 
was printed was destroyed and disposed of prior to May 25, 1894, prepara- 
tory to removal from defendants' office, in the Adams Express Building, to 
the Rialto Building, and that deponent is therefore unable to produce the 
same as evidence in the case. 

The motion for a temporary injunction was overruled without prejudice to 
complainant's right to renew the same, and the cause was referred to E. B. 
Sherman, Esq., a master In chancery, to take proofs which might be used for 
a further motion. 

On the hearing before the master, complainant put in evidence "Take 417," 
which it appears was surreptitiously obtained from the possession of defend- 
ants' printers for complainant's inspection. This was admitted to be a part 
of the copy for defendants' directory. There were 22 names on the "take," 
which were on directory slips pasted on a long strip of paper, all of which 
appeared in defendant's directory under the head of "Cigar Manufacturers." 
All of the names but two were in the same handwriting, and one of such two 
was written by one Mathison, while soliciting advertisements and subscrip- 
tions. Rowley, the proof reader, and Burt, the person who held the copy, 
testified that "Take 417" resembled copy which passed through their hands. 
The copy holder testified that, while the copy was In various handwritings, 
four or five or more of the slips in one handwriting would come together. 
Mathison, a witness called for complainant, testified that he did soliciting 
for Dollar Directory advertisements, and in such work would hand in the 
names on regular directory slips; and that about January 1, 1894, he had 
written between 4,000 and 5,000 names on slips for Hartsig, which he had 
copied from printed sheets about the size of a directory page, giving the name 
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of the person, his address and business. He was unable to Identify such 
sheets, though conversant with complainant's directories. Richard testified 
for complainant that he was engaged five weeks after January 8, 1894, in 
compiling, with three other men, on defendants' directory; that the si ips so 
compiled were in at least 10 different handwritings, and that he noticed that 
a number of names beginning with the same letter would run along together 
In the same handwriting; and that he, with the other compilers, used tun 
Lakeside Business Directory for 1893 in making corrections on the slips and 
for reference in various ways for information, and that there was no dis- 
patching done save in the building which defendants then occupied; that the 
work of the compilers was turned over to Ditty, and that he did not see it 
thereafter, and that the slips so compiled by him appeared to have been 
copied from the alphabetical portion of the Lakeside Business Directory; that 
he copied a number of names in "caps 1 ' from the Lakeside Business Direct- 
ory, but that he did not know that any were reprinted in defendants' direct- 
ory. 

Complainant produced witnesses whose testimony tended to show that the 
copy from which the Dollar Directory had been printed was fraudulently 
destroyed or concealed to prevent its use as evidence. One witness testified 
that Ditty had admitted to him, several days before the copy was alleged to 
have been destroyed, that he understood that complainant was going to get 
out an injunction restraining defendants from publishing their directory. 
Ditty swore that the copy had been taken from the vault in his office, and 
had been torn up, and thrown in the corner of the room, and presumably re- 
moved by the janitor in the course of his duty in taking out waste paper, 
and this was between May 23d and May 25th. The testimony on this sub- 
ject was quite conflicting. The janitor of the building could not say whether 
he removed waste paper similar to "Take 417." One. of the men who helped 
defendants to move from the Adams Express Building testified that he car- 
ried out a large pile of matter like "Take 417," in several bundles, tied 
loosely with a string around the center; while another, who loaded the 
wagon, testified to a very small amount of matter of about that size, but 
wrapped so that he could not tell what it was. Donnelley testified that a 
search in the paper warehouse to which all scrap paper from the building 
was carried revealed a large amount of matter from defendants' office, but 
nothing similar to "Take 417." Donnelley, in calling at defendants' vacant 
office, was handed a portion of "Take 1199," which the janitor had picked up. 
Ditty testified that matter somewhat similar to 'Take 417," which had been 
removed from his office in the Adams Express Building, was copy for a di- 
rectory of another city for the Interstate Directory Company. 

It appeared that there were about 60,000 names in defendants* directory. 
Ditty testified that he got from 40,000 to 50,000 names from Hartslg, and that 
he added probably 7,000 or 8,000 names after he took the matter in hand; that 
he kept no record of the territory covered by his various canvassers. There 
was no record kept by Hartslg of the particular territory covered by his can- 
vassers. Ditty explained the use made of the Lakeside Annual Directory of 
1893, for the purpose of checking, as follows: "There were several names 
copied from the Lakeside Directory, and I had those things arranged in proper 
alphabetical order under the headings, and then, as It came to me, of course. 
I compared them with the slips that I had gotten on an original canvass, and 
also those that Mr. Hartsig had turned over, and I checked those things up. 
and when I found any name that was missing I would dispatch for It" Ditty 
claimed that the errors followed, if any there were, must have been caused by 
the failure of his dispatchers to properly verify the names so dispatched for. 
He also testified that the slips turned over to him by Hartslg were in bunches, 
as though they had just come from the hands of the persons who had obtained 
the names from a personal canvass; that, owing to the poor condition of the 
slips secured from original sources, It was frequently necessary to have them 
copied; that the person whom he employed for pasting the slips for copy did 
the work very indifferently, and that the papers, when laid together, would 
stick and become torn, and that many of the slips would have to be copied; 
and that the "cap" slips, which were cut from complainant's directory, were 
used for the purpose of soliciting advertisements and subscriptions, and not 
otherwise. He also testified from memory as to most of the territory claimed 
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to have been covered by his canvassers. Emory A. Hartsig testified that, In 
undertaking the original enterprise, he had the city blocked ont into large sec- 
tions, cutting up a Rand-McNally map for that purpose, and that at the time 
of selling the business to Bishop and Ditty he believed he had canvassed the 
entire city; and that he was assisted by Scanlan, who was at the present time 
very ill at his home in Connecticut Hartsig also testified as to the work done 
by the canvassers employed by him, and as to about the time and the territory 
covered by each. Neither Hartsig nor Ditty produced any record or entries 
showing the territory covered by their various canvassers, or the time for 
which they worked, or the amounts paid them; and Hartsig testified that no 
such records were kept or entries made. Hartsig gave the names of nine can- 
vassers who worked for him, and approximately the territory covered by them. 
He was unable to give the addresses of four of such canvassers. The other 
canvassers, save Scanlan, who was very ill at his home in Connecticut, tes- 
tified that they made a personal canvass, specifying approximately the terri- 
tory covered and the time which they worked, from which It appeared that 
they spent an average of two and a half months each on such canvass, from 
November, 1802, to August, 1893. Defendants also produced five of the can- 
vassers who worked under Ditty, who testified that they made a personal can- 
vass, specifying the territory covered. All of the compilers, as well as the per- 
sons who pasted the slips for copy and the foreman for the printers, testified 
that there were from 10 to 20 handwritings on the slips; and three of the com- 
pilers, who had been canvassers, testified that during their work of compiling 
they recognized in the materials slips which they had gathered themselves 
from original sources. Eight different witnesses testified that they did dis- 
patching for Ditty, some of whom were engaged a month or more on such 
work. All of defendants* compilers, save Rickard, testified that the errors 
discovered in compiling were not corrected by the compilers, but that the slips 
were turned over to Ditty, who dispatched for the names. The agents of sev- 
eral large office buildings, alleged to have been canvassed by defendants, were 
called on behalf of complainant, and testified as to several occupants who had 
moved in after complainant's directory of 1893, and before the last canvass 
made for defendants' directory, whose names were not in the latter directory. 
There were also names In defendants' directory of persons located at places 
which the canvassers testified they did not cover, and of persons who deceased 
before defendants' last canvass was made. 

Complainant produced evidence of 67 errors followed, most of which could 
only have been made by copying from complainant's book. Defendant pro- 
duced an exhibit showing about 3,600 differences between the two books, con- 
sisting in the names and addresses, and in additional names found in defend- 
ants' directory that were not found in complainant's directory. It also ap- 
peared that, while complainant's directory gave the names of about 650 music 
teachers, defendants' directory gave only 300. It appeared that the names in 
the defendants' directory under the head of "Saloons" were obtained directly 
from the licensed bonds on file in the city hall. 

After a hearing, the court, June 23, 1894, decreed that defendants should be 
enjoined "from in any manner, either directly or indirectly, any further print- 
ing of the matter, or any part thereof, contained in the Chicago Dollar Busi- 
ness Directory for 1894, except the names under the head of 'Saloons,' com- 
mencing on page 690 and ending on page 738, and from publishing or selling, 
or exposing to sale or delivery, to patrons or subscribers, or any other person, 
any of the printed sheets, bound or unbound, or in process of binding, except 
as aforesaid, constituting said Chicago Dollar Business Directory, or in any 
other book, directory, or gazetteer." 

A motion was made to dissolve the temporary injunction issued in accord- 
ance with such decree, In support of which defendants filed an aflftdavlt of 
Joseph E. Scanlan to the effect that deponent was unable to attend at the 
taking of the testimony before the master because of sickness, and corrob- 
orating the testimony of Hartsig as to the manner in which the original can- 
vass was taken; and in which deponent further averred that the sheets 
given to Mathison for copying contained names of firms or persons engaged 
in business in the city of St. Louis, and were not a part of the Chicago di- 
rectory, but were used for the Interstate Directory Company, for the purpose 
of checking up information for the St Louis section of the Interstate Di- 
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rectory. An affidavit was also filed by Hartsig to the same effect Affidavits 
of three of defendants' canvassers were also tiled, which were to the ef- 
fect that deponents remembered having made a personal canvass of 16 of 
the names set out as showing errors followed, and that in some instances the 
names as they appeared in defendants' directory were the names that were 
given to deponents at the time the canvass was made. Defendants also filed 
an affidavit by one Parks, to the effect that he had had long experience in di- 
rectory work, and had assisted for four months in the compilation of the Dol- 
lar Directory, and that the slips were in the handwriting of 15 or more per- 
sons, and that after the same were compiled in alphabetical order the dif- 
ferent handwritings were interspersed through the alphabet, and that they 
did not show from their appearance or arrangement that they had been 
copied from some other directory, but that after they had been compiled they 
presented the appearance and arrangement that directory slips would nat- 
urally present which had been gathered from original sources of information 
by a personal canvass among the business houses of the city; that after May 
4, 1894, deponent did not see either Bishop or Ditty, or notify them as to 
his location, until August 13th, and that from June 2d until August 6th de- 
ponent was out of the state. Defendants also filed an affidavit by De Lisle, 
one of their compilers, to the effect that he had had a conversation with 
Rickard since the hearing before the master, in which Rickard admitted that 
he testified falsely. In answer to such proof complainant filed the affidavit 
of Rickard, in which he denied the conversation sworn to by De Lisle. 

After hearing, the court, September 19, 1894, denied the motion, and de- 
fendants took this appeal, assigning as error the action of the court: (1) In 
deciding that the complainant had submitted sufficient evidence of the validity 
of the copyright of the book sued on, In view of the fact that no certificate 
of the librarian of congress or other satisfactory evidence was offered by- 
complainant to show that complainant had duly complied with the copy- 
right law in the premises. (2) In continuing the preliminary injunction not- 
withstanding the fact that it appeared from the evidence that defendants 
had, through agents, made a general canvass of the city of Chicago, and se- 
cured from the original sources of Information the matter from which the 
alleged Infringing book was published. (3) In deciding that the fact that cer- 
tain errors which were in the book sued on also appeared in defendants' book 
was proof that the latter had been copied from the former, and that, there- 
fore, defendants' book was an infringement of complainant's copyright. (4) 
In deciding that the testimony of Herman Mathison that he had copied cer- 
tain names from printed sheets upon directory slips for Emory A. Hartsig, 
one of the defendants, was evidence that they were names copied from com- 
plainant's book sued on, and were used by defendants in printing their al- 
leged Infringing book. (5) In continuing the preliminary injunction, nut- 
withstanding the fact that It appeared from the evidence that the copy or 
manuscript from which the alleged infringing book of defendants was 
printed was compiled from regular directory slips gathered by defendants 
and their agents from the original sources of information. (6) In continuing 
the preliminary injunction, In view of the fact that it appeared from the evi- 
dence that the damage to defendants, if the same were continued, would be 
irreparable, and would involve the almost total loss of $12,000 to them, while 
the evidence did not show that complainant would have been damaged at 
all if the preliminary injunction had not been continued. i7) In continuing 
the preliminary injunction, because the bill of complaint nowhere states or 
shows that the complainant would suffer or sustain any damage in conse- 
quence of the alleged infringement, nor do the evidence, exhibits,, and af- 
fidavits prove, or tend to prove, that the complainant would suffer rmy dam- 
age by reason of or in consequence of the alleged infriugemenr of his copy- 
right (8) In continuing the preliminary injunction, because the bill of com- 
plaint In this case does not make out or state a sufficient cause of action upon 
which an injunction pendente lite might issue. (9) In deciding that Ex- 
hibit A of complainant was an Infringement of complainant's alleged copy- 
right of its Exhibit B. (10) In deciding that the fact that defendants used 
the book sued on, in checking up information for insertion in the alleged 
infringing book, constituted an infringement of complainant's alleged copy- 
right (11) In deciding that the evidence showed that any part of the al- 
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leged infringing book was prepared from matter copied from the book 
sued on. (12) In continuing the preliminary injunction upon the finding that 
the book sued on had been used by defendants to some extent in preparing 
and printing the alleged infringing book, and that some of the latter had 
been copied from the former. (13) In not excepting from said preliminary 
injunction all of the matter in the alleged infringing book of defendants that 
the court found was hot copied from the book of complainant sued on, and 
was not infringing matter. (14) In not deciding that witness Rickard for 
complainant stood impeached. (15) In deciding that the evidence submitted 
by complainant regarding alleged errors that appear coincident in Exhibits 
A and B was competent (16) In continuing said injunction, because the 
continuing of the same was contrary to the law and evidence in the case. 

A motion was made to dismiss the appeal, the decision of which, with the 
proceedings relating to the same, will be found reported in 65 Fed. 463. 

E. Banning, Thomas A. Banning, and Homer C. Fancher, for 
appellants. 

Defendants dispute that the 67 names instanced by complainant as errors 
in its directory copied by defendants were either errors in complainant's di- 
rectory or were copied by defendants. But, admitting complainant's conten- 
tion, it appears that complainant has shown copying of only one name in a 
thousand. The names instanced are comprised on 52 pages, and to enjoin an 
entire book, of over 800 pages, because 67 names, appearing on 52 pages, have 
been copied, is unsupportable under the decisions. Publishing Co. v. Keller, 
30 Fed. 774; Webb v. Powers, 2 Woodb. & M. 497, 524, Fed. Cas. No. 17,323; 
Lawrence v. Dana, 4 Cliff. 1-88, Fed. Cas. No. 8,136. There is no evidence 
to show that the printed sheets from which ' Mathison copied 4,000 or 5,000 
names were taken from complainant's directory, and the evidence is un- 
contradicted that the names were intended for the Interstate Directory. It 
plainly appears that the copy from which the Dollar Directory was* printed 
was destroyed several days before the suit was commenced, in the regular 
course of business, preparatory to defendants' moving their office. There is no 
evidence that such destruction was expedited, but the evidence is quite to 
the contrary. The work of JIartsig and Ditty and their canvassers covered 
a period of nearly two years, and, all the canvassers whose names and ad- 
dresses were known were called, and testified as definitely as possible as to 
the time and territory covered by them, and their testimony stands uncon- 
tradicted. All the persons who worked upon the compilation of the directory, 
save Rickard, testify that the slips had every appearance of having been ob- 
tained by a personal canvass, and that in the work of compilation no cor- 
rections were made in reliance wholly upon complainant's directory, but, in 
cases of discrepancies and omissions, the slips were passed to Ditty, who dis- 
patched for the names. Complainant had for months known of defendants* 
competing directory, and its employe Rickard apparently entered defendants' 
employ at the instance of complainant, for the purpose of implicating them 
in a charge of infringement Eight witnesses testified as to the dispatching 
which was done. The evidence overwhelmingly and conclusively establishes 
the fact that defendants made an original canvass, and proceeded in the 
proper way in the compilation of their directory, and did not copy from com- 
plainant's directory, and that the injunction granted by the court is wholly 
erroneous and unjustifiable. New York Grape-Sugar do. v. American Grape- 
Sugar Co., 10 Fed. 837; Machine Co. v. Hedden, 29 Fed. 149; Scribner v. 
Stoddart, 9 Rep. 139, Fed. Cas. No. 12,561; Bonaparte v. Railroad Co., 1 
Baldw. 218, Fed. Cas. No. 1,617. 

John C. McClellan and L. L. Bond, for appellee. 

The common errors prove not only copying in those particular instances, 
but they raise the presumption that the whole of defendants' book has been 
copied from complainant's book, and the burden of proof is on defendants to 
show, if they can, what part of their book, if any, was not copied from com- 
plainant's book. Drone, Copyr. 428, 515; Longman v. Winchester, 16 Ves. 
269. The doctrine contended for by defendants is applied only to cases where 
the part copied can be readily separated from that which is original. \ Webb 
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v. Powers, 2 Woodb. & M. 497, Fed. Cas. No. 17,323. Takes 417 and 1,199 
conclusively show the manner in which defendants' directory was made. 
Twenty names out of the 22 on "Take 417" are in the same handwriting, and 
the persons live in widely separate districts, alleged to have been canvassed 
by five or six different canvassers, and the 20 slips do not vary in the names, 
business designations, and locations from the way in which they are found 
in complainant's book. The fact that the manuscript from which defendants' 
book was printed appeared to be in the handwriting of from 10 to 15 dif- 
ferent persons does not tend to prove an original canvass. The fact would 
be the same, though all the names were copied from complainant's directory. 
Defendants' testimony as to the destruction of the manuscript is wholly un- 
worthy of credit, showing, as it does, a total disregard of business princi- 
ples. Neither did the defendants make any effort to recover any of the manu- 
script, though it appears that it might easily have been recovered after the 
commencement of the suit. The absence of all evidence in writing as to de- 
fendants' acts, etc., relating to the original canvass, is a suspicious circum- 
stance. It also appeared from the canvassers' testimony that they canvassed 
and recanvassed each others' territory, and they contradict each other as 
to the territory actually canvassed by them. If the evidence of Ditty's can- 
vassers alone is to be believed, Ditty must have obtained 240,000 new names. 
The fact that defendants did a large amount of dispatching will not help 
them, if they, in fact, in the first instance, copied their names from complain- 
ant's directory. When a material piracy is shown, plaintiff will not be re- 
quired to prove actual damages to maintain its right to an injunction. Drone, 
Copyr. 521; Campbell v. Scott, 11 Sim. 39; Tinsley v. Lacy, 32 Law J. Ch. 
(N. S.) 539. 

Before WOODS and JENKINS, Circuit Judges, and BAKER, 
District Judge. 

PER CURIAM. This appeal is from an interlocutory order of 
injunction, for a statement of which reference is made to the 
opinion of the court upon the motion to dismiss. The present 
question is of the merits of the order. The court has carefully 
considered the evidence, and, without entering upon a review, 
which might prejudice the final hearing, deems it enough to de- 
clare its conclusion that the appeal 'should be overruled, and it 
is so ordered. 



UNITED STATES v. FOURTEEN PACKAGES OF WHISKY. 

(Circuit Court of Appeals, Fifth Circuit. February 12, 1895.) 

No. 261. 

Internal Revenue— Shortage in Packages of Liquors— Rev. St. § 8£89. 
Certain packages of whisky were Inspected and gauged' at the distillery, 
marks and brands placed thereon by the United States gangers, and the 
taxes paid. Upon being regauged, some months later, at another place, it 
was found that there was a shortage in each package, and that the contents 
of each package were below the proof indicated by the marks. Held, that 
these facts were no evidence that the United States had been in any 
manner defrauded, and did not justify the forfeiture of the whisky, under 
Rev. St § 3289. 

In Error to the District Court of the United States for the Mid- 
dle District of Alabama. 

This was an information claiming forfeiture of 14 packages of 
whisky, under Rev. St § 3289. J. B. Lanier filed a claim to the 
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whisky, and a trial was had in the district court, resulting in a 
verdict for the claimant. The government brings error. Affirmed, 

Henry D. Clayton, for the United States. 
T. H. Watts, for defendant in error. 

Before PARDEE and McCORMICK, Circuit Judges, and TOUL- 
MIN, District Judge. 

TOULMIN, District Judge. This is an information and an 
amended information under section 3289 of the Revised Statutes. 
The information charges that 14 packages of whisky, seized by 
the United States internal revenue officer on a claim of forfeiture, 
did not have on them the proper marks and brands required by 
the revenue laws of the United States, and that said packages did 
not have thereon each mark and. brand required by law, in that 
they did not have the marks and brands showing truly the proof 
of the spirits in said packages, and showing truly the number of 
wine gallons in each package. One J. B. Lanier answered the 
information by filing a claim to the whisky, in which he sets up 
that the marks and stamps on said packages were platted thereon 
by the proper officer of the United States who gauged the whisky. 
He denies that said marks and stamps are wrong, and he denies 
that there were absent from said packages the marks and stamps 
required by law to be placed thereon. The evidence on the part 
of the prosecution is that the deputy internal revenue collector 
for the district of Alabama, finding the whisky in question in the 
storehouse of one Tatum, in Montgomery, Ala., regauged the sev- 
eral packages thereof on or about the 24th November, 1890; that 
this regauge by him showed that there were in all the packages 
a shortage averaging a loss of net wine gallons of about l 1 / 2 
gallons per package; that the proof marked on each package 
was "A. P. 100," and that the proof on the regauge averaged from 
90 to 95; that the packages contained 5 gallons or more each; 
that there were marks and brands on the said packages, and that 
they all bore the rectifier's stamps; that the whisky in the pack- 
ages did not correspond with the marks and brands thereon, either 
as to the proof, or as to the quantity contained therein. The 
packages showed, by proper marks thereon, that they had been 
inspected and gauged by United States gaugers, in North Caro- 
lina, at various dates from March 4, 1890, to July 19th of the 
same year. This is the substance of the evidence for the plain- 
tiffs. The claimant testified, among other things, as follows: 
That he resided at Salisbury, N. C, and was a distiller, rectifier, 
and wholesale liquor dealer; that he had been engaged in busi- 
ness as such since 1866, except about 18 months; that all the 
packages of whisky sought to be forfeited, and in controversy 
in this case, had been distilled and rectified at his establishment, 
which -was located near Salisbury, N. C. The witness further stat- 
ed that, after the rectification of spirits, sugar was put into them 
for the purpose of mellowing and making them more palatable, 
and they were then regauged by the proper officer; that the 
proportion of saccharine matter put in each package of spirits was 
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about one gallon to each barrel. The witness was allowed by the 
court, against the objection of the plaintiffs, to give an ocular 
demonstration, in the presence of the jury, with spirits, sugar, 
and hydrometer, for the purpose of showing that the difference in 
the apparent proof ("A. P.") marked on the packages containing 
the whisky in controversy and the proof of such whisky as shown 
by the regauge may have been caused by the sugar which had 
been put into the spirits by the rectifier, to which action of the 
court the plaintiffs excepted. The witness also testified that the 
introduction of sugar into spirits reduces the proof. There was 
also evidence showing the amount of evaporation allowed in spirits 
by the regulations of the internal revenue department 

There were various instructions requested by the plaintiffs, 
which were refused by the court, to which refusal exceptions were 
duly taken, and on which error is assigned. We will not consider 
in detail the several rulings of the trial court, and which are 
presented by the assignment of errors. The court could have 
properly ordered a verdict for the claimant, and we are satisfied 
of the correctness of the finding on the -charge given, the effect of 
which was to direct a verdict for the claimant. The complaint 
in the case is that the 14 packages of whisky did not have or 
bear the proper marks and brands required by law to be placed 
on them. The law required that such packages should be in- 
spected and gauged on the premises of the rectifier who has paid 
the tax, by a United States gauger, who should place thereon an 
engraved stamp, properly signed, and which shall state the date 
when affixed, and the number of proof gallons contained therein. 
Rev. St. § 3320. The proof is that the packages in question were 
duly marked and stamped by United States gaugers on the prem- 
ises of the claimant, the rectifier, in North Carolina, and that 
when regauged, some six months thereafter, there was a diver- 
gence both in proof gallons and in wine gallons in said packages. 
The divergence, we think, is clearly accounted for. But, if it 
were not satisfactorily accounted for, yet we cannot see how the 
United States has been in any manner defrauded, or could have 
been defrauded, unless the spirits which had been inspected and 
gauged in North Carolina had been taken out of the packages, 
in whole or in part, and other spirits, on which the tax had not 
been paid, had been put in them. There is, however, no charge 
of this sort in this information. In no aspect of the case made 
by the record could the plaintiffs recover. Any error in the rul- 
ings of the trial court adverse to the plaintiffs was therefore error 
without injury. The judgment is affirmed. 



TANNAGE PATENT CO. V. ZAHN. 

(Circuit Court, D, New Jersey. March 26, 1895.) 

1. Patents— Sufficiency of Specification. 

The specifications of a patent are addressed primarily to persons 
"skilled in the art," by which is meant, not those having very great tech- 
nical knowledge relating to the subject-matter of the invention, but rather 
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those having ordinary and fair Information; and If to these latter the 
specifications sufficiently describe the invention or process, it Is all that 
Is required. 

ft. Same— Process Patent— Weight of Evidence. 

Much greater weight should be attached to the testimony of witnesses 
who say they have accomplished the results sought by a process patent, 
by following the methods described in the specifications, than to the testi- 
mony of others, who say that they were unable to attain success. 

ft. Same— Anticipation— Analogous Cse— Process of Tanning Leather. 

The Schultz patents (Nos. 201,784 and 291,785) for processes of tanning 
leather, which consists substantially, first, in saturating the skins, with 
acidulated bichromate of potash, or chromic acid; and, second, by em- 
ploying sulphurous add as a reducing agent to change the chromic acid 
into chromic oxide, hdd anticipated by the previous use of like processes 
in the treatment of other substances than leather, and particularly by the 
Swan patent, covering improvements in the treatment of gelatinous tis- 
sues of gelatine and gum, and of compounds containing such substances. 

This was a bill by the Tannage Patent Company against William 
Zahn for infringement of patents for processes of tanning leather. 

George Blodget and Charles Howson, for complainant 
Rowland Cox, for defendant 

GREEN, District Judge. The bill of complaint charges the 
defendant, William Zahn, with infringement of letters patent Nos. 
291,784 and 291,785, both granted on January 8, 1884, to Augustus 
Schultz, for new and improved processes for "tawing hides and 
skins," and which were duly assigned by the patentee to the com- 
plainant There seems to be but little difference in the two pro- 
cesses, as claimed in the respective patents. In patent No. 291,784 
it is said that: 

•This invention relates to a new process for tawing hides or skins, said 
process consisting in subjecting said hides or skins to the action of compounds 
of metallic salts, such as bichromate of potash, and then treating the same with 
hyposulphite of soda, by which term is understood that salt which Is more 
recently sometimes called thiosulphate of soda* (Na t Si Og)." 

In the other patent (No. 291,785), the inventor says: 
"This invention relates to a new process for treating hides or skins. Said 
process consisting in subjecting said hides or skins to the action of a bath pre- 
pared from a metallic salt, such as bichromate of potash, and of then treating 
the same with a bath containing sulphurous acid." 

It is quite apparent that, if there be any difference in these pro- 
cesses, it is more in the descriptive words used than in the actual 
means employed. In both the first step is identical, and in the 
second step the action of sulphurous acid upon the skin or hide 
after it has been taken from the first bath is provided for. In the 
first process this necessary sulphurous acid is obtained by subjecting 
hyposulphate of soda to a chemical agent which, by decomposition, 
will produce it In the second process the sulphurous acid is 
directly supplied to the last bath. Such being the processes of the 
two patents, broadly considered, it is to be expected that the 
claims should show an equal similarity in their purport In the 
one patent the claim (and there is but one claim in each patent) 
is stated in almost the exact words of the specifications, as fol- 
lows: 
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"The within-described process for tawing hides and skins, said process con- 
sisting in subjecting the hides or skins to the action of compounds of 
metallic salts, such as a solution of bichromate of potash, and then treating the 
same with a compound containing hyposulphurous acid (or, as it is otherwise 
called 'thiosulphuric acid'), such as a solution of hyposulphite of soda or of 
potash in the presence of hydrochloric acid." 

i 

In the later patent the claim is: 

"The within-described process for tawing hides and skins, said process con- 
sisting in subjecting the hides or skins to the action of a bath prepared from 
a metallic salt, such as bichromate of potash, and then to the action a bath 
capable of evolving sulphurous acid, such as a solution of sulphite of soda, in 
the presence of another acid, such as hydrochloric acid, substantially as de- 
scribed." 

These patents relate to what is now known as "chrome tanning." 
Chrome tanning, as contradistinguished from other tanning, char- 
acterizes itself by making use of mineral salts in the tanning pro- 
cess, rather than vegetable matter. As is well known, the older 
method of obtaining leather was to immerse the hide or skin in 
some liquid containing tannic acid, which was commonly obtained 
from oak or hemlock bark. This method was reliable, not exceed- 
ingly expensive, save with regard to the length of time the opera- 
tion required, and its product was the transformation of the hide 
or skin into a high grade of leather, impervious to and unalterable 
by the action of water, and with great ability to resist wear and 
tear. But months were consumed in the proper and sufficient ac- 
tion of the tannic acid on the hide, already prepared for exposure 
to its transforming power. And because of this expense of time 
for many years the attention of practical tanners had been closely 
engaged with attempts to remedy so great an inconvenience. The 
chrome method of tanning successfully solved the problem, and by 
it the time for the action of the tanning agent was immediately reduc- 
ed from the months of the current method to a few hours, which now 
suffice when the mineral salts are used. This undoubtedly was. 
a great benefit and gain to the manufacturers of leather, and as 
such it is entitled, as far as possible, to the protection of any court, 
when it seeks such protection. This chrome method of tanning, 
Mr. Schultz says, constitutes his invention, and it is this alleged 
invention which the defendant is charged with infringing. The 
usual defenses are, by the answer of the defendant, set up in reply 
to these charges; but apparently he mainly relies upon two, which 
we will briefly consider. They are (1) the insufficiency and mis- 
leading character of the specifications of the letters patent in ques- 
tion; and (2) want of novelty in the alleged process. 

The purpose of the specification, as contradistinguished from a 
claim, in letters patent, is to describe clearly the invention sought 
to be protected by them, and the manner of making, using, and con- 
structing the same. The letters patent constitute a contract be- 
tween the patentee and the public. On the one hand is granted 
an exclusive use of *the invention for a specified term. On the 
other, by way of consideration, a full disclosure of the invention, in 
all its parts, must be made. It is through the instrumentality of 
the specifications that this disclosure is made, and the invention 
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thereby fully placed within the knowledge of the public. Neces- 
sarily, upon their thoroughness in that respect, and upon their 
accuracy in statement, depends the validity of the contract of the 
letters patent If there be material failure in either respect, there 
necessarily results such failure of consideration as must vitiate 
the contract It follows, then, that a specification failing in any 
material respect to make the invention fully known and accessible 
to the public must be held fatally defective, and the patent based 
upon it, ipso facto, becomes void. Wayne v. Holmes, 2 Pish. Pat. 
Cas. 20, Fed. Cas. No. 17,303. But it should be borne in mind, in 
judging of the sufficiency of the specifications of letters patent, that 
while the language and the methods of statement used by the invent- 
or must be such as will fully place the invention in the intelligible 
possession of the public generally, it is not necessary that it should 
be so minutely and exactly described as to be readily understood 
by every person going to make up the public. The specifications 
of letters patent are addressed primarily to those skilled in the 
art to which the invention relates, and not to those who are wholly 
ignorant of the subject-matter. In Plimpton v. Malcolmson, 3 Ch. 
Div. 531, Sir George Jessel, the master of the rolls, thus states the 
principle: 

"In the first place. It Is plain that the specification of a patent is not ad- 
dressed to people who are ignorant of the subject-matter. It is addressed to 
people who know something about it. If it is mechanical invention, as this 
is, you have, first of all, the scientific mechanicians of the first class,— eminent 
engineers. Then you have scientific mechanicians of the second class,— man- 
agers of great manufactories; great employers of labor; persons who have 
studied mechanics, not to the same extent as those of the first class, the scien- 
tific engineers, but still to a great extent, for the purpose of conducting manu- 
factories of complicated and unusual machines. • * * And then the third class, 
consisting of the ordinary workman, using that amount of skill and intelligence 
which is fairly to be expected from him,— not a careless man, but a careful 
man, though not possessing that great scientific knowledge or power of inven- 
tion which would enable him by himself, unaided, to supplement a defective 
description or correct an erroneous description. Now, as I understand, to be 
a good specification it must be intelligible to the third class I have mentioned, 
and that is the result of the law. It will be a bad specification if the first two 
classes only understand It, and if the third class do not" 

And in the case of Morgan v. Seaward, 1 Webst Pat Cas. 174, 
Mr. Baron Aderson used this language: 

"The specification ought to be framed so as not to call on a person to have 
recourse to more than those ordinary means of knowledge (not invention; 
which a workman of competent skill in his art may be presumed to have. 
You may call upon him to exercise all the actual existing knowledge common 
to the trade, but you cannot call upon him to exercise anything more. You 
have no right to call upon him to tax his ingenuity or invention." 

From which it seems to follow that persons skilled in the art 
to which the specification is addressed are in fact those of ordinary 
and fair information, but not to those having very great technical 
knowledge relating to the subject-matter of the invention. And 
if, to them, the specification sufficiently and well describes the in- 
vention or process, it is quite sufficient. Now, the courts have 
always been generous towards inventors, in their application of 
these principles of the law, and their consequent judgment of the 
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validity of a specification. Although the specification may be in 
some degree incorrect, or vague or 'incomplete, if from it, taken in 
connection with accompanying drawings and models and plans 
and formula, and especially the rest of the letters patent, one 
skilled in the art, as above defined, can, by exercise of purely non- 
inventive powers, succeed in constructing the machine, or in fol- 
lowing the process, or in combining the ingredients of matter men- 
tioned into one whole, it is sufficient. On the other hand, if experi- 
ment and inventive skill on the part of a skilled operator or user 
is necessary, in addition to the instructive statements of the speci- 
fication, to render the invention available and the use successful, 
then the specification is fatally defective, and the patent based 
thereon is void. Lockwood v. Paber, 27 Fed. 63; McNamara v. 
Hulse, 2 Webst Pat Cas. 128; Tyler v. Boston, 7 Wall. 327. 

Applying, then, these principles as to the sufficiency of the 
specifications to these patents, it becomes apparent, upon reflec- 
tion, that the severe criticism which has been made upon them is 
not wholly deserved. Possibly, they could have been written in 
language more exact, perhaps more perspicuous, but upon close ex- 
amination they will be found to be sufficient to convey the necessary 
knowledge of the invention to those who are skilled in the art. 
Before testing the specifications, it is proper to say that the manu- 
facture of leather seems to comprise three distinct stages. First, 
the preparation of the skins or hides up to a point where they are 
ready for the tanning process proper. This stage includes the 
loosening of the hair by some depilatory agent, removing the hair 
by mechanical means, cleansing the skins, and putting them gen- 
erally in condition for treatment by tanning materials. The sec- 
ond stage includes the tanning process proper, by which the skins 
are changed from their primary state into leather. The third 
stage contemplates the finishing of the leather as it leaves the tan- 
ning process, by the use of coloring material, grease, oil, or other 
matters. It is apparent that the invention in this case is addressed 
solely to the second stage of the general manufacture, to wit, the 
actual tanning process. 

In the specification of patent 291,784 (and, as has been already 
stated, the specifications of the two patents are practically alike), 
Mr. Schultz describes his process in this way: 

"In carrying out my process I unhair the rawhides, and prepare them in the 
same manner in which they are made ready for tanning. If the hides have 
not been pickled, I subject them to the action of a solution of bichromate 
of potash in the presence of an acid, snch as bichloric acid, or, if the hides 
have been pickled, they may be treated in a solution of bichromate of pot- 
ash in water, without the addition of an acid. In this solution the hides 
are left for a shorter or longer time, according to their thickness and to the 
strength of the solution employed. A skiver, or the face of a sheepskin, 
can be done in a strong solution, as above described, in about fifteen min- 
utes, while a full-skin roan would require, in the same solution, about one 
hour. I call the solution weak if it contains five per cent or less, of the 
weight of skins, of bichromate of potash, and I caU the solution strong if it 
contains more than five per cent, of bichromate of potash. It is not mate- 
rial, however, how strong the solution is. The skins are completed if small 
pieces cut from the thickest parts of such skins show that the solution has 
entirely penetrated. The skins are then ready to be taken out, and, after the 
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adhering liquor has run off, the skins are introduced into the second solu- 
tion, which consists of hyposulphite of soda dissolved in water, and adding 
an acid, such as hydrochloric acid. The solution may be strong or weak 
of hyposulphite, and the quantity of acid used at first may be less than 
requisite to split up the entire quantity of hyposulphite; and more acid may 
be added if the skins show that more is required, which is indicated by the 
color of the skins. When they are done, they show a whitish, bluish, or 
greenish color, according to the time they are kept in the hyposulphite solu- 
tion. A skiver which first has been exposed to the action of the bichromate 
for fifteen minutes will be ready by remaining in the hyposulphite solution 
about twenty minutes. For thicker skins a proportionate longer time is 
required. * * * After the leather is treated in the manner above indi- 
cated, it may be colored, soaped, and greased in the usual way." 

In other words, the inventor, in this specification, designates with 
sufficient exactness for verification the chemical agents which he 
uses in his process, the quantities to be used to produce good 
results, the manner of their application to the hides or the skins, 
and the time necessary to elapse in the carrying out of the com- 
plete manufacture. This, perhaps, is more clearly shown if the 
specification be paraphrased somewhat. Shortly stated, the pro- 
cess is simply this: The subjection of hides which are ready for 
the tanning process to a bath of bichromate of potash, in which 
there is an acid, such as hydrochloric acid, if the hides have not 
previously been pickled. Then, after an immersion therein for a 
length of time sufficient to thoroughly* saturate them, subjecting 
them to a second bath, in which there is sufficient sulphurous acid 
to decompose the chromic acid of the first bath. It appears 
that it is not material whether the first bath is weak. or strong. 
That should depend somewhat upon the character of the skin 
or hide submitted to it. And the time in which the hides or 
skins are to be immersed depends upon their thickness, and up#n 
the strength of the bath. A weak bath is one which contains 5 
per cent., or less, of the weight of the skin in bichromate of potash. 
A strong bath is one that contains more than such 5 per cent. 
Fifteen minutes is the length of time sufficient for the action of 
the bath upon a skiver. In case of a thicker skin, a longer time 
would be required. And so, similarly, the skiver which has been 
exposed to the action of bichromate for 15 minutes will be com- 
pletely done in the hyposulphite solution by remaining there about 
20 minutes. Thicker skins require longer time. The real test of 
the impregnation of the skin, in the first bath, and the conclusion 
of the tanning process, in the second bath, however, is made known 
by an examination of the skin itself. Its general surface color, and 
its appearance when cut, show whether the operation has been 
finally concluded. Such directions seem sufficiently explicit to 
be followed, and that they are sufficiently clear is abundantly 
proved by the evidence in this cause. It is true, indeed, certain 
of the defendant's witnesses testified that they failed to make 
leather, in following the directions of the specification. But this 
negative testimony is overcome by the success of witnesses for the 
complainant, who, being practical tanners, not only succeeded, but 
succeeded without any difficulty, in obtaining first-class chrome 
leather by closely following the specification. The testimony of 
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Mr. Landell, Mr. Stanley, Mr. Britton, Mr. Bark, and others estab- 
lishes this fact beyond question. Such affirmative testimony is 
far more valuable than the testimony of those who failed to make 
a success of the process of Schultz. As was said in the case of 
Loom Co. v. Higgins, 105 U. S. 580, "When the question is whether 
a thing can be done or not, it is always easy to find persons ready 
to show how not to do it." If one succeeds by following the direc- 
tions of the specification, that establishes the sufficiency of the 
specification, no matter how many others may fail. The law does 
not require inventors, in order to obtain a patent, to bring their in- 
vention to the highest degree of perfection, and to describe it in 
technically exact and precise terms. As stated before, it is enough 
if, for instance, a process is described in the specification with suffi- 
cient clearness and precision to enable those skilled in the matter 
to understand- what the process is, and if they point out some prac- 
tical way of putting it into operation. This has been done by 
Schultz in this case, and therefore it seems proper to hold that 
the specifications are sufficient, in their descriptive language, to be 
sustained. 

The other defense is one which gives more trouble. Was there 
any novelty in this alleged discovery? What was the exact dis- 
covery of Schultz? Technically, it was what is called a "process." 
And a process has been defined as "a mode of treating certain mate- 
rial to produce a given result. It is an act or a series of acts per- 
formed upon the subject-matter to be transformed and reduced to 
a different state or thing." Cochrane v. Deener, 94 U. S. 780. And 
in Tilghman v. Proctor, 102 U. S. 707, the court tersely declares, a 
"process" to be an act or mode of action, and, as contradistinguished 
fwm a "machine," which is a "thing" visible to the eye, and an ob- 
ject of perpetual observation, is a "conception of the mind." Now, 
it is plain from what has already been said that the process con- 
ceived by Schultz was (1) the saturation of skins and hides with 
acidulated bichromate of potash, or chromic acid; and (2) employing 
sulphurous acid as a reducing agent to change the chromic acid 
into chromic oxide. He limited his process to skins and hides, to 
change them to leather. But saturation with acid, and the con- 
verting of that saturating acid into oxide by chemical reduction, 
must, by force of the eternal and unchangeable laws of nature, be 
always the same, no matter what may be the character of the sub- 
stance or material which may be used in carrying out the operation. 
In other words, given saturation by bichromate of potash, and sub- 
sequent reduction of the chromic acid by sulphurous acid, the 
result must be constant and identical. To be sure, the substance 
or material affected may be wholly diverse in character. It may 
be woolen yarn, or it may be goat skin. Nevertheless, the satura- 
tion with chromic acid and the after reduction by chemical agents 
must be the identical process in each case. If this be true, Schultz 
is very far removed from being a pioneer discoverer as claimed, or, 
indeed, from being a discoverer at all, except so far as he himself 
may be personally concerned. The evidence in this case shows 
various instances of processes well known before Schultz's dis- 
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covery, which concerned themselves solely with saturation by bi- 
chromate of potash and reduction by sulphurous acid. Such satu- 
rations and such reductions were described as early as 1859, again 
in 1860, and again in 1866, in Wagner's Jahresberichte, a well- 
known German publication. The following are extracts from 
these articles: 

Prom Wagner's Jahresberichte, 1859, p. 536: 

"If chrome alum Is used Instead of bichromate of potash, both the aforesaid 
difficulties disappear." "We have in sulphurous acid a very cheap reducing 
agent of chromic acid, and obtain in the sulphuric acid which is formed dur- 
ing the process the acid necessary for the formation of chrome alum." 

From Wagner's Jahresberichte, 1860, p. 5i3: 

"C. Koechlin discusses the utility of oxide of chromium in dyeing and print- 
ing on fabrics, based on the solubility of oxide of chromium in alkaline di- 
sulphates. Sulphite of soda, when mixed with an acid which liberates the 
sulphurous acid, decomposed by means of bichromate of potash, and then made 
alkaline with ammonia, yields oxide of chromium." 

From Wagner's Jahresberichte, 1866, p. 592: 

"The process depends on the fact that when sulphurous acid is led through 
a solution of chromate the chromic acid is reduced to oxide of chromium; there 
being formed at the same time sulphuric acid, which combines both with the 
oxide of chromium that was produced and with the base originally united with 
the chromic acid. Besides the sulphates, a certain quantity of sulphur com- 
pounds is formed at the same time. Chaudet proceeds as follows: Sulphur 
is placed and lighted in a cast-iron retort, which is connected with bellows on 
one side and with a vessel containing the solution of tl?e chromate on the other. 
On operating the bellows the sulphurous acid produced by the combustion of 
the sulphur is driven into the solution of the chromate." 

Page 593: 

"In order to simplify the use of oxide of chromium as a mordant, the author 
endeavored, by using bichromate of potash as a mordant, to convert the chro- 
mic acid into oxide of chromium on certain tissues like wool; and he succeeds 
in doing so by bringing the tissue mordanted with chromate of potash in con- 
tact with agents which reduce chromic acid to oxide of chromium, such as sul- 
phurous acid, alkaline sulphides, organic acids, alcohol, sugar, etc., afterwards 
washing and dyeing." 

It is true, as appears from these extracts, that the material used 
as the subject of the saturation and subsequent reduction was not 
"hides or skins." The object sought to be gained by these especial 
processes was, as appears from the published articles, improvement 
in "dyeing and printing on fabrics," and in "treatment of wools." 
But the chemical result was the important end sought, and the use 
of chrome alum and of bichromate of potash as a saturating means, 
and the after reduction by sulphurous acid, achieved that; and, 
whether it was wool or goat skins, the whole process and the final 
result were necessarily chemically the same. If this be so, it is 
difficult to ignore these publications as an anticipation of the pro- 
cess involved in the case at bar. And, if an anticipation, novelty 
vanishes. But the defendant brings stronger evidence of want of 
novelty in Schultz's alleged discovery, in the letters patent granted 
December 15, 1856, to Joseph Wilson Swan, for "improvements in 
the treatment of gelatinous tissues of gelatine and gum, and of 
compounds containing such substances." In the specification of 
this patent appears the following: 
v.66p.no.6— 63 
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"My Invention consists in the use of salts of the sesquioxlde of chromium. 
* * * My invention is applicable to various uses; * * * to the fixing of 
pigments and dyes in calico printing; * * * to the tanning of skins and 
hides. * * * In tanning, I immerse the skins or hides in a solution of 
chromic salt, or in a solution of chromate or bichromate of potash, or any 
equivalent salt; the said chromate or bichromate being decomposed in the skin 
or hide by the action of a suitable acid, so as to produce the required compound 
of chromic oxide. In tanning, I immerse the skins or hides in a solution con- 
taining about one per cent of chrome alum, or in a solution of chromate or 
bichromate of potash, or other suitable chromate or bichromate, and I decom- 
pose the said chromate or bichromate in the skin or hide by means of oxalic 
or other suitable acid, so as to produce by the decomposition and reduction of 
the said chromate or bichromate the required compound of chromic oxide." 

As was said by Dr. Morton, one of the expert witnesses for the 
defendant, this is quite as good a description of Schultz's process 
as the one which he gave to the public in his own specification. 
In fact, it would be exceedingly difficult, if not impossible, to dif- 
ferentiate the Swan process from the Schultz process. There can 
be no question that the Swan patent describes a process by which 
would be produced chrome tanned leather, and that the process 
consisted — First, in saturating the skin or hide with chrome acid, 
or acidulated bichromate of potash; and, secondly, reducing the 
chromic acid or bichromate to chromic oxide by suitable acid. 
This is identical with the process of the complainants, and must 
be held an anticipation. The truth is, it is very difficult to discover 
just what Schultz can possibly claim as original in his process. It 
will be noticed that in the instances of anticipation given the dyeing 
of wools and the printing on fabrics are prominently, and perhaps 
preferably, mentioned as the subjects of the processes detailed. 
To be as liberal toward Schultz as possible, all that can be fairly 
predicated of his alleged discovery is that an old process could be 
availed of in a new relation. The saturation and the reduction 
which had been applied to wool and other substances could be ap- 
plied to skins and hides. What he did, therefore, was to apply an 
old process, and use chemicals perfectly well known, in a new rela- 
tion, without the slightest change in the mode of application. This 
ingenuity, if it can be so characterized, can hardly afford a sub- 
stantial basis for a patent In Pennsylvania R. Co. v. Locomotive 
Engine Safety-Truck Co., 110 U. S. 490, 4 Sup. Ct 220, the court 
says: 

"It is settled by many decisions of this court, which it is unnecessary to quote 
from or refer to in detail, that the application of an old process or machine to 
a similar or analogous subject, with no change in the manner of application, 
and no result substantially distinct in its nature, will not sustain a patent, 
even if the new form of result has not before been contemplated." 

Perhaps it should be stated, in this connection, that the reduction 
of bichromate of potash and of chromic acid by sulphurous acid has 
been for many years perfectly well known to chemists, and was 
clearly within the "circle of what belonged to the public" at the 
date of Schultz's patent. It is unnecessary to examine the other 
patents for similar processes referred to by the defendant, and 
which, if they do not amount to positive anticipations, are at least 
so instructive that, with them as guides, one skilled in the art 
would readily arrive at the same result at which Schultz did. The 
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Oayalllus process, the Ordway process, the Heinzerling process, and 
perhaps others, all have, in a very high degree, a positive likeness 
to, if not practical equivalency with, the Schultz process, and clearly 
disclose a state of art which leaves scarcely anything to be accom- 
plished in the future, so far as chrome tanning is concerned. Cer- 
tainly, considered in connection with the Swan patent and the 
publication on this subject extant years before Schultz made his 
experiments, they strip his alleged discovery of all legitimate 
claim to that novelty and invention upon which alone rests safely 
the validity of letters patent The bill of complaint must, for the 
reasons stated, be dismissed. 



EBERHARD MANUF'G GO. v. ELBEL et aL 

(Circuit Court, N. D. Ohio, E. D. August 8, 1883.) 

No. 5,009. 

Patents— Anticipation— Infringement— Harness Trimmings. 

The Zeller patent, No. 207,791, for improvements in harness trimmings, 
shows patentable invention, and was not anticipated either by the Zeller 
patent of 1874, or by the Hlnman patent of February 25, 1868. 

This was a suit by the Eberhard Manufacturing Company against 
Elbel & Co. for infringement of the Zeller patent, No. 207,791. The 
patent relates to drop hooks and terrets for harness. The hook is 
used for holding the checkrein which extends from the bridle bit, 
and is secured to the apex of the Harness saddle. The terrets are 
rings through which the driving reins pass, and are fixed to the 
sides of the harness saddle. The patented hook comprised three 
parts, — a base plate having rivet. holes enabling it to be attached 
to the harness saddle, and having a concave bearing for the hook; 
an annularly grooved hook; and a covering cap piece fitting over 
the groove of the hook, forming, with the concavity of the base 
plate, a contracted cylindrical cavity, which prevents the shank 
from moving lengthwise, but leaves it free to turn laterally, and 
drop into a horizontal position when not in use. 

E. A. Angell and Thomas W. Bakewell, for complainant 
M. D. Leggett and Charles B. Miller, for respondents. 

RICKS, District Judge. The bill is filed for infringement of let- 
ters patent No. 207,791, granted on September 3, 1878, to Melancthon 
E. Zeller, for an improvement in harness trimmings. The com- 
plainant has given to the public a very simple device, which com- 
bines several elements that are all calculated to make it acceptable 
and useful. Though it presents no single element evincing great 
invention, it combines several new features, which, taken together, 
make it a successful device, which has rapidly won its place 
among articles of useful manufacture. It is easily and cheaply 
made; so designed and constructed as to be easily put together; 
each part performs the function claimed for it; and when put into 
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use it is superior to any other article made or designed for the 
same purpose. It can be made and sold separately; can be readily 
attached to any kind of harness; and it fulfills the uses for which 
it was designed. In it the patentee developed as to its leading 
features that "last step" which completes invention, and makes 
the device a success. This is particularly striking in comparing 
the device of the patent in suit with the device of the same 
patentee in the patent designated the "Zeller Patent of 1874." That 
device was practically inoperative, both because of the expense' 
and difficulties connected with its manufacture, and more particu- 
larly because the falling hook, which was designed to receive the 
checkrein, had such a long vertical end projecting through the 
elevated plate or passage that when the strain on the checkrein 
was lessened so as to permit the hook to slip back, or to force it 
back, towards or over the crupper loop, the ring, instead of falling 
easily and surely, would catch and remain rigid- One of the 
principal features claimed for the hook so constructed was that it 
would readily fall and prevent its destruction in case the horse 
or mule should fall or roll with the harness on it, so that for the 
chief advantage claimed it was inoperative. The chief defense 
against this patent is that it was anticipated by the manufacture 
and sale of various articles of common use by nine prior United 
States patents. The two chiefly relied upon as showing an antici- 
pation are those of J. W. Hinman, February 25, 1868, and of M. E. 
Zeller, of September 15, 1874, just referred to. The Hinman pat- 
ent, while it involves the drop hook and drop ring in a device 
intended for an entirely different use, did not disclose those uses 
in a way to make them any more conspicuous than had been done 
in other devices in which they had been previously employed, or 
than would suggest such use in a drop hook such as used in com- 
plainant's patent I do not, therefore, think that the Hinman 
patent was an anticipation. 

For the reasons stated before, I do not think the earlier Zeller 
patent is an anticipation. It is intimated in brief of defendants' 
counsel that the claim in the earlier patent, abandoned by Zeller, 
viz.: "A harness finding consisting of the plate, A, upon which is 
formed the elevation, a, having an eye or passage, A', to receive a 
terret or ring, a hook or other harness attachment, substantially 
as and for the purpose set forth," — is substantially the same as the 
claims of the later patent, and should estop him from setting up 
the same in his present suit The essence of the later invention 
is that the parts are cast separately, and so made as to be easily 
and cheaply made and put together, and, when so combined, to 
furnish a stronger and more satisfactory product. All this is 
accomplished. And there is no ground for estoppel on the plea 
that the former claim abandoned is the same device. The defend- 
ants have not seen fit to use any of the devices set out in the nine 
patents pleaded. They have, however, patterned the article they 
manufacture exactly from that of complainant They have done 
this after correspondence, and with full information as to complain- 
ant's claims. The hook is a clear infringement of the first and 
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third claims of the patent, and the terret of the second claim. The 
complainant is entitled to a decree sustaining its patent, finding 
infringement! and for an accounting. 



IWESTINGHOUSB et al. T. BOYDEN POWER-BRAKB CO. 
(Circuit Court, D. Maryland. March 11, 1895.) 

L Patents— Infringement— Aik Brakes. 

The Westinghouse patent No. 860.070, for a fluid-pressure automatic 
brake mechanism, is not infringed as to claims 1 and 4, which are ex- 
pressly limited to an auxiliary valve Independent of the triple valve by 
the Boyden brake mechanism (patents Nos. 481,135 and 481,136), in which 
the main valve Is made to do both main valve work and quick-action 
work, when needed. 

91 Same— Fundamental Invention*— Differences in Form. 

Claim 2 of the Westinghouse patent is not, however, thus restricted, and, 
as the invention is a broad one, held, that this claim is infringed by the 
Boyden mechanism, which attains the same result by means functionally 
equivalent, though differing in form. 

& Same— Disclaimers— Amendments in Patent Office. 

Amendments made to meet the objections of an examiner are not to 
be construed as a disclaimer of the patentee's actual invention, if such 
construction can be avoided without doing violence to the obvious mean- 
ing of the language used. Lake Shore & M. S. Ry. Co. v. National Car- 
Brake Shoe Co., 4 Sup. Ct 33, 110 U. S. 229, and Reece Button-Hole Mach. 
Co. v. Globe Button-Hole Mach. Co., 10 C. C. A. 194, 61 Fed. 958, foUowed. 

4 Same— Fundamental Inventions— Effect of Subsequent Improvements. 
In the case of a fundamental invention, a defect which prevents the 
commercial success of the mechanism as originally patented, but which 
is not radical in character, and is readily corrected by the inventor after 
experiment, does not deprive the patent of its meritorious character, al- 
though the Improvement itself becomes the subject of a subsequent pat- 
ent 

This was a bill in equity by George Westinghouse, Jr., and the 
Westinghouse Air-Brake Company against the Boyden Power-Brake 
Company, George A. Boyden, president, Charles B. Mann, secretary, 
and William Whitridge, treasurer, for the infringement of a patent 

George H. Christy, L Snowden Bell, Frederic H. Betts, and Ber- 
nard Carter, for complainants. 

Lysander Hill, Hector T. Penton, and Barton & Wilmer, for de- 
fendant 

MORRIS, District Judge. This is a bill in equity, in usual form, 
charging the defendant with infringing the Westinghouse patent No. 
360,070, dated March 29, 1887, for a fluid-pressure automatic brake 
mechanism. The claims alleged to have been infringed by the de- 
fendant are claims 1, 2, and 4, which are as follows: 

"(1) In a brake mechanism, the combination of a main air pipe, an aux- 
iliary reservoir, a brake cylinder, a triple valve, and an auxiliary valve device, 
actuated by the piston of the triple valve and independent of the main valve 
thereof, for admitting air in the application of the brake directly from the 
main air pipe to the brake cylinder, substantiaUy as set forth. (2) In a brake 
mechanism, the combination of a main air pipe, an auxiliary reservoir, a 
brake cylinder, and a triple valve, having a piston whose preliminary traverse 
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admits air from the auxiliary reservoir to the brake cylinder, and which by 
a further traverse admits air directly from the main air pipe to the brake 
cylinder, substantially as set forth." "(4) The combination, in a triple-valve 
device, of a case or chest, a piston fixed upon a stem and working in a 
chamber therein, a valve moving with the piston stem, and governing ports 
' and passages in the case leading to connections with an auxiliary reservoir 
and a brake cylinder and to the atmosphere, respectively, and an auxiliary 
valve actuated by the piston stem and controlling communication between 
passages leading to connections with a main air pipe and with the brake 
cylinder, respectively, substantially as set forth." 

The only defense now urged by the defendant is non-infringement 
The history of the pioneer inventions of George Westinghouse, 
Jr., in fluid-pressure brakes, by means of which the brakes of a train 
of railroad cars can be operated by air pressure controlled by the 
engineer of the train, and the history of the successive steps and in- 
ventions by which he has devised mechanisms adapted to apply that 
power so as to act automatically bn each car, and the scope and 
fundamental importance of his later inventions, by which he has ac- 
celerated in an astonishing degree the quickness with which the 
brakes can be applied almost simultaneously on each car of a long 
train, consisting of as many as 50 freight cars, has been carefully 
and fully stated by Judge Townsend, who delivered the opinion in 
the case of Westinghouse v. Air-Brake Co., 59 Fed. 581; and by 
Judge Shipman in the same case on appeal (11 C. C. A. 528, 63 Fed. 
962); and in the opinion of Judge Lacombe, filed December 27, 1894, 
in a case between the same parties in the United States circuit court 
for the Southern district of New York (65 Fed. 99). 

The patent now in suit, No. 360,070, March 29, 1887, is the first of 
the Westinghouse patents in which he describes an additional func- 
tion ingrafted upon his automatic air brake, which is to be 
used only in cases of unusual emergency, and which is intended to 
meet the difficulties of applying air brakes quickly on long trains. The 
purpose of the device was to increase the quickness of the serial 
action of the automatic brake mechanism on each successive car by 
making the triple-valve device of each brake mechanism set in opera- 
tion the valves on the car immediately in its rear, and at the same 
time to make use of the train-pipe air vented for this purpose from 
the train pipe at each triple valve, so as to add its power to the 
power supplied from the auxiliary reservoir of each car. The re- 
sult which Westinghouse was seeking in the new device described 
in patent No. 360,070 was, first and principally, to vent the train pipe 
at each car so as to quicken the serial action of the brakes from car 
to car; and, secondarily, to utilize the vented air, and not waste 
its power. Westinghouse discovered that he could accomplish this 
result by so constructing the ordinary triple valve of his automatic 
mechanism that, in an emergency, the engineer, by widely opening 
his engineer's valve and thereby causing a sudden and unusual re- 
lease of pressure in the train pipe, could cause the piston of the 
triple valve to make an unusual and further traverse, and thereby 
actuate a valve which opened a«port by which the train-pipe air was 
admitted suddenly and directly into the brake cylinder, without 
passing through the auxiliary reservoir. This sudden release of air 
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from the train pipe vented that pipe at the first car, and that, vent- 
ing in like manner, released the pressure in the train pipe at the 
valve of the next car, and so on, from car to car, with almost in- 
stantaneous rapidity. It is shown that this device, as first con- 
structed, was not entirely successful. It applied the brakes with 
greatly increased serial rapidity as compared with any former de- 
vice, and with much greater power, but not so quickly but that the 
rear cars impinged against the forward ones with destructive shocks. 
The reason for this appears to have been that the operation of vent- 
ing was not carried far enough, because the port opened by the aux- 
iliary valve was not of sufficient size, and did not release the full 
volume of train-pipe air suddenly enough to vent it sufficiently. 
This defect was remedied by an improved mechanism devised by 
Westinghouse, and described in his patent No. 376,837, January 24, 
1888. The success of this improved device has demonstrated that 
the invention by which the further traverse of the triple-valve pis- 
ton beyond the extent of the traverse required for the ordinary 
application of the brakes is made to admit a large volume of train- 
pipe air directly to the brake cylinder was one of great importance. 
The proofs show that a quick-action automatic brake, which would 
give the results which this brake has accomplished, was earnestly 
sought after by inventors and car builders, and all had failed, until 
Westinghouse discovered that it could be* done by this mode of op- 
eration. In the cases above referred to, in which this patent No. 
360,070, and the improvement on it, No. 376,837, were discussed with 
reference to the state of the art and the scope of the invention 
therein disclosed, these were held to be patents of a fundamental 
pioneer class, describing an invention of primary importance. In 
those cases, the defendants, who were charged with infringing, were 
using a separate and independent valve to open the port to the train 
pipe, and the question was whether or not Westinghouse was re- 
stricted to the form of independent valve and the precise mode of 
actuating it set out in his patent. It was held that he was entitled 
to a liberal construction of his claims, and that in respect to the 
emergency valve the form of his device was not of the essence of his 
invention. 

In the Boyden mechanism, which is alleged in this case to in- 
fringe, I have not been able to satisfy myself that Boyden makes use 
of an "auxiliary valve" in the sense in which that term is employed 
in the specification and in some of the claims of the patent No. 360,- 
070, now in suit. It appears from the specification of patent No. 
360,070 that what Westinghouse meant by the auxiliary valve, which 
is made one of the elements of the combination in the first and 
fourth claims, is such a valve as he has described in his specifica- 
tion, and which is independent of and performs none of the func- 
tions of the main valve of the ordinary triple- valve device; and I 
am not satisfied, notwithstanding the very positive testimony of the 
complainants' experts, that the poppet valve 22 of the Boyden mech- 
anism is such a valve, for Boyden's poppet valve 22 does, as I under- 
stand its operation, to some extent perform the functions of a main 
valve of the triple valve as well as the function of Westinghouse's 
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auxiliary quick-action or emergency valve. It is probably true that 
in the Boyden mechanism the stem valve, i, k, j, which I take to be 
the equivalent of the sensitive graduating valve shown in the WeBt- 
inghouse patent No. 220,556, October 14, 1879, is so constructed that 
it may do, and probably in most cases does do, the work of ordinary 
braking; that is to say, by two or three successive applications of 
pressure through that smaller and more sensitive valve, the brake 
cylinder is filled, and the main valve 22 becomes nonessential, or, 
if lifted off its seat, is moved very gently. But valve 22 will, if the 
engineer uses his brake valve carefully, do the work of a main valve, 
as is demonstrated, I think, by the experiments in which the sensi- 
tive graduating valve, i, k, j, was plugged up. So I take it that de- 
fendant's valve, i, k, j, must be held to be the sensitive graduating 
valve usual in triple-valve devices since the Westinghouse patent No. 
220,556 and the defendant's valve 22 must be considered to be the 
main valve, and that in defendant's mechanism he has been able, by 
an ingenious arrangement restricting the admission of auxiliary res- 
ervoir air to the triple-valve chamber, to cause the main valve to 
do both main-valve work, when needed, and to do quick-action work, 
when needed. As, by the explicit terms of claims 1 and 4, West- 
inghouse has restricted himself as to those claims to an auxiliary 
valve, independent of the triple valve, I hold that the defendant does 
not infringe those claims. 

Claim 2. 

Claim 2 reads as follows: 

"(2) In a brake mechanism, the combination of a main air pipe, an aux- 
iliary reservoir, a brake cylinder, and a triple valve, having a piston whose 
preliminary traverse admits air from the auxiliary reservoir to the brake 
cylinder, and which by a further traverse admits air directly from the main 
air pipe to the brake cylinder, substantially as set forth." 

The first three elements of this claim are the usual mechanism of 
an automatic air brake. The remaining element, which was the 
only novel one at the date of the patent, is a triple valve having a 
piston whjph, by two distinct movements, performs two distinct 
functions, — the first, its preliminary traverse, by which it admits air 
from the auxiliary reservoir to the brake cylinder, which is the or- 
dinary effect of the usual movement of the triple- valve piston; and 
the second, its further traverse, which is a new and distinct use, ad- 
mitting air directly from the main air pipe to the brake cylinder, 
resulting in venting the main air pipe and in producing the quick 
action. Now this, as I understand it, was the invention which 
Westinghouse brought to light He discovered, and by experiment 
demonstrated, that, by a further traverse of the triple piston, train- 
pipe air could be vented from the train pipe, and that it would give 
two very important results, namely: First, quickening of the ac- 
tion of the brakes from the forward to the rear cars, so that the ap- 
plication of the brakes became almost instantaneous on all the cars; 
and, second, utilizing the vented air for direct action in the brake 
cylinder. 

Now, although quick-action emergency brakes were being sought 
for, no one before Westinghouse had accomplished this result, 
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and the means by which he accomplished it were entirely novel. 
Indeed, fipon first impression, it is paradoxical and startling to find 
that, when a sudden, quick, and powerful application of brakes is 
needed in the face of impending danger, it is to be obtained by a sud- 
den large release of the pressure in the train pipe, to the extent of 15 
or 20 pounds below that in the auxiliary reservoir, and that by using 
this low-pressure air to operate the brake cylinder, instead of the air 
under greater pressure stored in the auxiliary reservoir, this re- 
markably effective application of the brakes is obtained. In the do- 
main of quick-action brakes, this device would seem to belong to 
that class of pioneer inventions, the patents for which are to be con- 
strued so as to be coextensive with the real invention, if the lan- 
guage of the claim will permit it 

It is shown that Westinghouse was the first who used a further 
traverse of the triple-valve piston to perform the operation required 
to vent the train pipe into the brake cylinder to effect quick action. 
The result was new, and the means were new. His claim 2 is 
broad enough in language to cover every device in which that is 
done by the further traverse, admitting air directly from the train 
pipe to the brake cylinder, substantially by the means described in 
the specification; that is, by the further traverse actuating a valve 
which so admits the train-pipe air. The result accomplished by 
defendant's mechanism is identical with that of Westinghouse, and 
the means by which the mechanism is actuated so alike that in ite 
published trade catalogue defendant claims that cars fitted with its 
valves can be used on the same trains with the Westinghouse 
quick-action brake, because the engineer in applying or releasing 
the air pressure may treat them as identical, the same functional 
operations of the valves and the same results being obtained from 
the same changes in the engineer's brake valve; so that there is 
strong prima facie reason to suppose that Boyden's way of using 
the same release of pressure to vent the train pipe and to actuate 
the valves, which produces identical results, may be Westinghouse's 
way. 

In mechanisms actuated by air under pressure the transmis- 
sion of power is not visible to the senses as plainly as when it is 
done by cranks and levers, and, being transmitted by an invisible 
agency in all directions in which the air can escape, the functions 
of the instrumentalities by which it operates are more important 
than their forms, and, in judging of an infringement, we are to direct 
our minds rather to functional equivalents than to mechanical 
equivalents. 

The use by Boyden of a central opening through the triple- 
valve piston to admit train-pipe air to the triple-valve chamber was 
not new, nor the use of u poppet valve for the main valve of the 
triple? both of these constructions having been shown in the West- 
inghouse patent No. 141,685, May 24, 1873, and in others of his 
patents. So that there is nothing in the Boyden device not before 
exhibited in some one of the Westinghouse patents, except that he 
has been able to cause one of the valves of the triple (valve 22), at 
one stage of the application of brakes, to perform ordinary service 
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work, and at another to do quick-action work. This Boyien does 
by an ingenious construction, not before used, by which he restricts 
the passage of auxiliary reservoir air into the triple-valve chamber, 
so that, when the further traverse of the piston suddenly unseats 
the poppet valve 22, the port opened by it to the brake cylinder is 
so large, and the supply of auxiliary reservoir air through the 
restricted passage so feeble, that the train-pipe air raises its check 
valve, and vents itself into that chamber, and thence through the 
large port to the brake cylinder. For the mechanism embodying 
this ingenious contrivance, by which the poppet valve 22 is made 
capable of doing ordinary service work by a careful, intermittent, 
slow release of pressure by the engineer, and quick-action work by 
a quick, sudden release, patents were granted to Boyden (No. 481,134, 
August 16, 1892, and No. 481,135, August 16, ,1892); but if this con- 
struction contains the underlying invention of the patent in suit, 
which was granted March 29, 1887, Boyden cannot make use of his 
improvement during the life of that patent. 

It is true that, in searching for some, device which would give 
quick action, Westinghouse had, before the date of the patent in 
suit, conceived the idea that it might be accomplished by venting 
the train pipe at intervals along the train. He had tried having 
two or three vents at intervals in the length of the train, controlled 
by electrical apparatus, and also had tried relief valves placed in 
the pipe coupling of each car, which would open to the atmosphere 
and vent the train pipe quickly, in case of accident or other sudden 
release of pressure in lie forward part of the train. This was 
shown in the Westinghouse patent No. 217,838, July 22, 1879, but 
neither of these attempts was successfully applied, and they did not 
solve the problem of quick action. 

The problem was not solved. Indeed, the first step in the direc- 
tion of solving it does not appear to have been taken until the 
experiments which led to the Westinghouse patent now in suit The 
substance of the method then devised is the use of the sudden 
further traverse of the triple-valve piston to open a valve in a 
manner different from the valve opening made by the preliminary 
traverse for service braking, thereby admitting train-pipe air to the 
brake cylinder without its passing through the auxiliary reservoir. 

In the Westinghouse apparatus the further traverse of the triple- 
valve piston causes it to impinge against an additional separate 
valve, which admits the train-pipe air. In Boyden's apparatus 
used by defendant the further traverse pulls the poppet valve 22, 
which Boyden substituted for the ordinary main valve of the triple, 
suddenly off its seat, thereby, in the manner before mentioned, 
causing the train-pipe air to raise the check valve, and flow with 
volume through the triple-valve chamber direct to the brake cyl- 
inder. The device in Boyden's apparatus, by which the difference 
of pressures in the triple-valve chamber between auxiliary reservoir 
air and the train-pipe air is produced and used, is ingenious and 
admirable; but the result obtained is just the same as when in the 
Westinghouse apparatus the auxiliary valve is unseated, and the 
means used are, in my judgment, functionally equivalent. 
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Under the ruling of Sewing Mach. Co. t. Lancaster, 129 TJ 8. 263, 
9 Sup. Ct. 299, and of the many cases cited in the opinion delivered 
in that case, the rights of a pioneer inventor are infringed by one 
who accomplishes the same result by means which, although never 
used for that purpose before, are mechanical equivalents for the 
Dfieans used by the inventor, under a liberal construction of his 
patent It was said in that case by Mr. Justice Blatchford (page 
273, 129 U. S., and page 299, 9 Sup. Ct): 

"Where an invention is one of a primary character, and the mechanical 
functions performed by the machine are, as a whole, entirely new, all subse- 
quent machines which employ substantially the same means to accomplish 
the same result are infringements, although the subsequent machine may 
contain improvements in the separate mechanisms which go to make up the 
machine." 

: In McCormick v. Talcott, 20 How. 402, the controversy arose over 
a device which McCormick had added to his reaper called a "di- 
vider," intended to separate the standing grain which is to be left 
from that which is to be cut The court said: 

"If he be the original Inventor of the device or machine called the 'divider,' 
he will have the right to treat as infringers all who make dividers operating 
on the same principle and performing the same functions, by analogous means 
or equivalent combinations, even though the infringing machine be an im- 
provement of the original, and patentable as such." 

In Machine Co. v. Murphy, 97 U. S. 120-125, it was said: 
"Nor is it safe to give much heed to the fact that the corresponding device 
in two machines organized to accomplish the same result is different in shape 
or form the one from the other, as it is necessary in every such Investigation 
to look at the mode of operation or the way the device works, and at the 
result, as weU as at the means by which the result is attained." 

The language of the supreme court in Consolidated Safety-Valve 
Co. v. Crosby Steam-Gauge & Valve Co., 113 U. S. 157-171, 5 Sup. 
Ct 513, is applicable: 

"The prior structures never effected the kind of result attained by Rich- 
ardson's apparatus, because they lacked the thing which gave success. * * * 
Taught by Richardson, and by the use of his apparatus, it is not difficult for 
skilled mechanics to take prior structures, and so arrange and use them as 
to produce more or less of the beneficial results first made known by Richard- 
son." 

It is true that* a patentee can claim nothing beyond the scope of 
his patent (Keystone Bridge Co. v. Phoenix Iron Co., 95 U. S. 274), 
but the scope and meaning of a broad claim in the patent can only 
be interpreted by an understanding of the real scope of the in- 
vention itself. 

If the Westinghouse patent now in suit is for an invention of a 
primary character, and if the gist of that invention is the use of 
the further traverse of the triple-valve piston to open a valve 
which admits air directly from the train pipe to the brake cylin- 
der, with the result that the train pipe is vented and the train-pipe 
air utilized, then it appears to me that the defendant cannot excul- 
pate itself from the charge of infringement by the fact that in 
its device the train-pipe air is admitted through the triple- valve 
chamber and not through a by-passage, nor by the fact that in its 
device the further traverse of the piston opens the main valve in 
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a special manner, which produces the same result, but does not 
make use of a separate auxiliary valve, provided Westinghouse- 
has not by the explicit terms of his claim 2 restricted himself 
to the use of an auxiliary valve. 

I do not think Westinghouse has so restricted himself in claim 2, 
although he does appear to have done so in claims 1 and 4. 

There is, without question, some difficulty and embarrassment in 
the broad construction of claim 2, growing out of the proceedings 
in the patent office, as shown by the file wrapper and contents; but, 
considering what was the real invention, I am not of the opinion 
that the legal effect of those proceedings is to restrict claim 2 to a 
device containing a separate auxiliary valve. From the contents 
of the file wrapper it appears that, as the application was prepared, 
the first claim of patent No. 360,070 differed from that which now 
appears in the patent as granted. The claim 1 first proposed was: 

"(1) In a brake mechanism the combination of a main air pipe, an aux- 
iliary reservoir, a brake cylinder, a triple valve provided with a device for 
admitting air directly from the main air pipe to the brake cylinder, substan- 
tially as set forth." 

It was objected by the patent-office examiner that this claim, and* 
also claim 2, were anticipated by patent No. 280,285, to G. A. 
Boyden, June 26, 1883, and the examiner requested that a work- 
ing model of the triple valve should be furnished. Boyden's pat- 
ent of 1883, No. 280,285, was a form of triple-valve mechanism in- 
tended for use with Westinghouse's automatic air brake, the ob- 
ject of which was to provide for replenishing the auxiliary reser- 
voir of each car when the pressure therein had been lessened by 
leakage and while the brakes remained applied. This was done 
by the engineer causing, not a release, but a slight increase of the 
pressure in the train-pipe air, which, acting upon a check valve in 
the center of the triple-valve piston, by a peculiar arrangement of 
the valves, caused train-pipe air to pass, together with auxiliary 
reservoir air, to the brake cylinder. The object, function, and re- 
sult of whatever was new and patentable in this Boyden device 
was altogether different from the object, function, and result of 
the Westinghouse device in patent No. 360,070, and there seems to- 
be no analogy or comparison which can be made between them. 

It is true that the "always open one way passage" in the Boyden 
patent, which, when the check valve was raised, allowed train- 
pipe air to reach the brake cylinder, was, in the language of the 
canceled claim 1 of No. 360,070, "a device for admitting air directly 
from the main air pipe to the brake cylinder," and there were other 
devices used by Westinghouse himself which this wording would 
include; and the claim was therefore justly open to the criticism 
of the patent examiner, but there was no similarity in the means 
by which the two devices' were actuated, no similarity in the object 
to be accomplished, and no similarity in the mechanical principle 
of operation. It was simply a fact that there did exist in the 
Boyden device a passage for train-pipe air direct to the brake 
cylinder, which the engineer could cause to open by a slight in- 
crease of train-pipe pressure; but there was no hint or suggestioo 
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-of the important discovery how that fact could be utilized to ac- 
complish the entirely new function necessary to create a quick- 
action brake, when, in an emergency, quick action was needed, and 
how, when quick action was not needed, it should not interfere with 
ordinary graduation and service stops. This Boyden device was 
not in the direction of quick action, but its opposite. 

While, therefore, it was proper that Westinghouse's original 
claim 1 should be corrected'so as to express more definitely his real 
invention, this was not because the Boyden patent in any manner 
whatever anticipated that invention or suggested it in any of its 
functions. 

For the same reason there was then inserted in the specification 
^of the Westinghouse patent No. 360,070 this clause: 

"I am aware that a construction In which 'an always open one way pas- 
sage' from the main air pipe to the brake cylinder is uncovered by the piston 
of the triple valve simultaneously with the opening of the passage from the 
auxiliary reservoir to the brake cylinder has been heretofore proposed, and 
such construction, which involves an operation different from that of my in- 
vention, I therefore hereby disclaim." 

In the Boyden infringing device now used by the defendant, the 
passage from the main air pipe to the brake cylinder is not "un- 
covered by the piston of the triple valve simultaneously with the 
opening of the passage from the auxiliary reservoir to the brake cyl- 
inder." If it was, the defendant's mechanism would always be a quick- 
action brake, and never anything else; but, on the contrary, in 
the infringing device, the passage is not opened until there has been 
.a sudden further traverse of the piston, which then brings it into 
operation for the distinct purpose of quick action. The statement 
of the so-called "disclaimer" is strictly true that the construction 
of the Boyden 1883 patent "involves an operation different from" 
thtf Westinghouse invention, and the so-called "disclaimer" in real- 
ity disclaims nothing which has relation to the Westinghouse quick- 
action invention. The disclaimer was substituted in the place of 
the following, which had been in the specification, and was can- 
celed: 

"Further, while in the specific construction described and shown the func- 
tion of admitting air from the main pipe is performed by a valve separate 
from that which effect : the preliminary admission of reservoir pressure to 
the cylinder, a modification in which the same office is performed by a valve 
integral with the main valve, and formed by an extension thereof, would be 
included in and embody the essential operative features of my invention." 

The testimony tends to prove that this clause of the specifica- 
tion was taken out because the examiner objected that no such 
form of triple valve was illustrated in the drawings. For whatever 
reason it may have been canceled, it is not a necessary result that 
the patentee is precluded from claiming that his patent covers other 
forms of valve integral with the main valve, if such is his legal 
right when his invention, as disclosed in his patent, is found to be 
a broad one, and if he is not restricted by his claims, and if he 
has done nothing to impair his right to be protected in his whole 
invention. The effort should be to preserve, rather than to for- 
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feit, the inventor's rights. Manufacturing Co. t. Adams, 151 U. 
S. 144, 14 Sup. Ct. 295. 

The object and scope of the invention, and the means employed 
to effect his object, are thus stated by Westinghouse in the speci- 
fication of his patent in suit: 

"The object of my invention is to enable the application of brake shoes to 
car wheels by fluid pressure, to be effected with greater rapidity and effect- 
iveness than heretofore, more particularly in trains of considerable length, 
as well as to economize compressed air in the operation of braking by utiliz- 
ing in the brake cylinders the greater portion of the volume of air which in 
former- practice was directly discharged into the atmosphere. To this end, 
my invention, generally stated, consists in a novel combination of a brake 
pipe, an auxiliary reservoir, a brake cylinder, and a triple-valve device, gov- 
erning, primarily, communication between the auxiliary reservoir and the 
brake cylinder, and, secondarily, communication directly from the brake pipe 
to the brake cylinder." 

This language exactly describes the infringing mechanism of 
the defendant The amendments made to meet the objections of 
the patent examiner are not to be construed to disclaim the pat- 
entee's actual invention, if such construction can be avoided without 
doing violence to the obvious meaning of the language. Lake Shore 
& M. S. Ry. Co. v. National Oar-Brake Shoe Co., 110 TJ. S. 220-230, 
4 Sup. Ct. 33; Reece Button-Hole Mach. Co. v. Globe Button-Hole 
Mach. Co., 10 C. C. A. 194, 61 Fed. 958. 

It has been urged that the invention disclosed by the patent' in 
suit is not of a meritorious character, because in the form in which 
it is there embodied, or, at least, in the first mechanism manufac- 
tured by Westinghouse, it failed of success in some essentials, and 
was immediately improved by Westinghouse in a manner which 
was the subject of a subsequent patent, before it was successful 
in the use for which it was intended. The defect developed by 
experimental test, and which Westinghouse in a few months rem- 
edied, was that the opening uncovered by the auxiliary valve was 
not sufficiently large to suddenly release the full volume of train- 
pipe air. This was not a defect inherent in the device. Westing- 
house v. Air-Brake Co., 59 Fed. 581-591. There were structural 
objections to making that opening large, but, when made larger, 
the device answered the purpose for which it was intended. It 
was thought, however, better to remedy the difficulty by adding an 
auxiliary piston as well as an auxiliary valve, and it was in that 
line that Westinghouse carried his further improvements, and he 
has adopted that form as the best to be manufactured for general 
use. This defect in the patent in suit was not radical, and was 
only one of those defects common in the first forms of many pioneer 
inventions, which usually have to be improved upon before they 
attain commercial success. 

It is further urged that in a doubtful case the scale should be 
turned by the fact that, subsequent to the date of the patent in 
suit, — indeed, more than two years after the institution of this 
suit,— patents Nos. 481,134 and 481,135, August 16, 1892, were 
granted to Boyden for the mechanism now used by the defendant. 
Boyden was entitled to patents for whatever was a patentable nov- 
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elty in the devices by which he was able to make his valve 22 an- 
swer for both service and quick-action work, in connection with the 
restricted passage, B, and for any other patentable novelty in the 
forms of his mechanism. The widely different forms in which he 
has illustrated his devices in the two above-mentioned patents show 
that, taking what Westinghouse had discovered and demonstrated 
to be the underlying principle of a quick-action brake, a skillful and 
inventive mechanic can devise many forms for applying it. But, 
in his specification of patent No. 481,135, Boy den alleges that his 
device differs essentially from Westinghouse's patent No. 360,070, 
and involves a new mode of operation. The question whether it does 
or does not was the very question then pending in this suit, and, so 
far as the examiner passed upon it in allowing the specification to 
stand, he did so upon the ex parte application of Boyden, and un- 
assisted by testimony as to the state of the art at the date of the 
Westinghouse patent, and without testimony as to the scope of the 
Westinghouse quick-action invention, and its great importance and 
merit; and therefore without the opportunity of judging whether 
or not it was a pioneer invention of a fundamental character, enti- 
tled to a construction coextensive with the invention, or was sim- 
ply a patent for an improvement in a known art, to be restricted to 
the form of the device shown in the model and illustrations. The 
determination of that question is the starting point in the consid- 
eration of the controversy, and, in my judgment, the fact that 
Westinghouse was the first discoverer of the vital underlying in- 
vention should turn the scale in his favor. The complainants are 
entitled to a decree for an injunction and account, with a referenco 
to a master in the usual form. 



GURNEY v. OAKES et aL 

(Circuit Court of Appeals, First Circuit February 13, 1895.) 

No. 107. 

Patents— Infktngement— Device for Buildtng Carriage Tops. 

The Oakes patent, No. 378,457, for an adjustable form for setting: and 
building carriage tops, held infringed, as to claims 1 and 3, by a device 
made in accordance with the Quimby patent, No. 458,252. 62 Fed. 269, 
affirmed. 

Appeal from the Circuit Court of the United States for the Dis- 
trict of Massachusetts. 

This was a bill by Judson E. Oakes and others against James W. 
Gurney for infringement of a patent. The circuit court rendered 
a decree for complainants (62 Fed. 269), and defendant appealed. 

James E. Maynadier, for appellant 
William H. Clifford, for appellees. 

Before COLT and PUTNAM, Circuit Judges, and NELSON, Dis 
trict Judge. 
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COLT, Circuit Judge. This case turns on the infringement of 
the first and third claims of letters patent No. 378,457, granted to 
Cummins C. Oakes, February 28, 1888, for an adjustable form for 
setting and building carriage tops. The invention in this device 
resides in the adjustable feature of its different parts. Previous 
to this invention, it was customary to set the framework of carriage 
tops upon the finished carriage seat. This method was open to 
several objections. By means of the patented apparatus, carriage 
tops can be built separately from the carriage body, and made of 
any height and width to fit carriage seats of different sizes. The 
device consists of two base blocks having bolted to their under 
sides horizontally sliding bars, by which means they can be moved 
towards and from each other. Rising from the outer ends of these 
blocks are upright standards supporting horizontal crossbars which 
have small grooved blocks on their outer faces. This framework 
composes the support for the bow, bow sockets, and carriage-top 
rails of the carriage top; the crossbars support the upper ends of 
the bow sockets, which are received and held in proper position 
by the grooved blocks, while their lower ends are brought together 
and pivoted to the carriage-top rails, which are secured to the bases. 
By means of the sliding bars and connecting mechanism, the bases 
are made adjustable to each other, and so regulate the width of the 
carriage top; by means of the vertical slots and connecting mechan- 
ism in the crossbars, the crossbars are made adjustable, and so 
regulate the height of the bow sockets and carriage top; by means 
of the horizontal slots and connecting mechanism in the crossbars, 
the grooved blocks are made adjustable, and so regulate the relative 
position with respect to each other of the bow sockets; by means of 
the vertical slots and connecting mechanism in the supports of the 
earriage-top rails, the bow sockets are made adjustable to the bases, 
and so regulate the distance of the carriage top from the bases or 
from the seat of the carriage. The first claim of the patent is for 
the combination of the adjustable moving bases with their sliding 
bars; the upwardly projecting standards; the connecting bars with 
the grooves on their outward faces; and means for securing the 
carriage-top rails to the bases. The third claim is for the combina- 
tion of the adjustable connecting bars provided with the adjustable 
blocks. 

It is manifest that the defendant's device, which is constructed 
under the Quimby patent, No. 458,252, dated August 25, 1S91, has 
the same general adjustable features, and accomplishes the same 
result, as the patent in suit. The defendant contends that he does 
not infringe these claims of the patent, by reason of certain specific 
differences in the mechanical construction of his apparatus; but we 
are of opinion — First, that the screw threads and connecting 
mechanism of the defendant's device are plainly the equivalent of 
the sliding bars and connecting mechanism of the Oakes patent; 
second, that the inner faces for the reception of the bow sockets 
used in the defendant's form are the equivalent of the outer faces 
described in the patent; third, that the defendant has substantially 
the same or equivalent means for securing the bow sockets of the 
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carriage top to the base of the form. With respect to the last 
point, the controversy turns on the signification of the words "means 
for securing the carriage-top rails to the base of the form," which 
are found in the first claim. While the defendant's device, strictly 
speaking, has not any carriage-top rails, it has projecting horizontal 
points to which the lower ends of the bow sockets are attached, and 
which correspond to the horizontal projections of the carriage-top 
rails of the patent, and it has the same adjustable means for attach- 
ing these horizontal points to the base of the form as are found in 
the Oakes patent If we cut off all the carriage : top rails except 
the horizontal projections, we find the defendant uses the same 
means for accomplishing the same result. The carriage-top rails 
are not made an element of the combination of this claim. The 
defendant uses all that portion of the rails which is necessary to 
secure the bow sockets to the base of the form. The pins in de- 
fendant's apparatus which receive the lower ends of the bow sock- 
ets are manifestly the same as the horizontal ends of the carriage- 
top rails of the patent, and these horizontal points are made ad- 
justable in defendant's apparatus, by means of a slot and a clamp- 
ing thumb nut, in precisely the same way as the horizontal points 
of the patent. 

As to the third claim, the conclusion of the majority of the court 
is in favor of the plaintiffs below. The defendant admits the use 
of the adjustable blocks, and seeks to avoid infringement on the 
ground that the crossbars of his device are not adjustable. The 
only difference in mechanical construction between the two devices 
is that, the bow sockets in the defendant's apparatus are made ad- 
justable by means of the pins moving in the slots of the vertical 
arms attached to the outer edges of the base blocks, instead of by 
means of the adjustable crossbars of the patent; in other words, 
the point of adjustability is transferred from the upper to the lower 
ends of the bow sockets. This difference arises from the fact that 
the defendant's apparatus does not contain the carriage-top rails, 
but it is plain that he uses the same or equivalent means for accom- 
plishing the same end. We do not understand that the defendant 
seriously contests the patentability of either of these claims, but 
the case really turns on the question of infringement. This is not 
a case where the defendant has left out from the alleged infringing 
apparatus one element of the combination described in the claim 
of the patent; nor is it a case where the patentee, by reason of the 
prior art, is restricted to the specific form of mechanism set forth 
in his claim; and therefore the authorities cited by the defendant 
do not apply to the present case. The decree of the circuit court 
is affirmed. 

v.66p.no.6— 64 
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BUEL v. KNAPPMAN et aL 

(Circuit Court, B. D. New York. February 26, 1895.) 

Patents— Infringement op Combination Patent— Chalk- Drop Machine. 
The Buel patent, No. 343,755, for a machine for making and drying 
chalk drops, the claim being for a combination of several elements, hdd 
not infringed by a machine which lacked some of the elements of the com- 
bination. 

This was a bill by Arthur Buel against William Knappman and 
others for infringement of a patent 

H. Albertus West, for complainant 
Franham & Stevens, for defendants. 

WHEELER, District Judge. This suit is brought upon the 
first claim of letters patent No. 343,755, dated June 15, 1886, and 
granted to the plaintiff for a machine for making and drying chalk 
drops. These drops had been made before with a funnel-shaped 
vessel, having a handle and rubber slop for, by a blow, forming 
them upon boards, where they were dried. The specification sets 
forth that the "invention relates to an apparatus designed more 
especially for drying white lead and other pigments or comminuted 
pasty substances; and the invention consists principally of means 
for depositing the substance to be dried in small cones or hillocks 
upon a traveling belt or apron to which heat is applied," and de- 
scribes a machine having "an endless belt or apron placed upon 
drums, one of which may be revolved by hand or other "power for 
causing the belt to travel slowly, which is heated by hot air or 
steam supplied through a pipe; and the pigment or other material 
to be dried is supplied to the upper surface of the belt in small 
cones or piles, from a hopper which has a series of openings made 
in its bottom, and is given an up and down motion for that purpose. 
The hopper is held by trunnions in slots in uprights of the main 
frame, and is given a slow upward and a sudden drop or downward 
motion by means of cams on the drive shaft The drop motion 
of the hopper may be accomplished in various other ways, and, in 
order to cause the material to be dropped in perfectly formed cones, 
the outlets are made conical." 
- The claim is for: 

"(1) In a drying apparatus, an endless drying belt, and a hopper having 
holes in its bottom, combined with means, substantially as described, for lift- 
ing and dropping the hopper for depositing the material to be dried in small 
cones or hillocks upon the drying belt, substantially as and for the purposes 
set forth." 

In the alleged infringing machine no drums or endless belt or 
heat were used. The hopper was raised and let fall by a string 
over the uprights, and the drops were formed on slides, on which 
they were taken away and dried. It lacks the drying belt of the 
combination of this claim, construed with the specification or by 
itself; and really has nothing of that combination but the moving 
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hopper, and the uprights, which are not patented by themselves. 
This claim, therefore, does not appear to be infringed Let the 
bill be dismissed 



THE WALTER D. WALLET. 

TRAOEY v. THE WAI/TER D. WALLET. 

(District Court, S. D. Alabama. March 20, 1695.) 

No. 720. 

Admiralty Jurisdiction— Comity— Libel by Foreign Seaman ag/inbt For- 
eign Vessel. 

Where a British seaman, injured on a British ship on the high seas, 
was placed in a hospital by the master on arrival here, to be cared for at 
the expense of the ship, and the British consul signified his intention of 
sending the seaman home by the ship, which at the time was loading for 
a return voyage direct to England, held, that a court of this country 
would decline, on the ground of comity, to assume jurisdiction of a libel 
for damages, in opposition to the wishes of the consul, especially as the 
voyage was not completed, or the seaman discharged, and as the rights 
of the parties must be determined by the English law. 

This was a libel by John Tracey, a seaman, against the British 
ship Walter D. Wallet to recover for personal injuries. 
Smith & Gaynor, for libelant. 
Pillans, Torrey & Hanaw, for claimant 

TOULMIN, District Judge. The libel sets forth: 

"That while the vessel was on the high seas, six days out from Liverpool, 
England, bound for Mobile, libellant, a seaman on board, was ordered aloft 
on the foreyard to do some work there, which required him to stand on the 
foot ropes of said yard, and the becket ropes, regular appurtenances pro- 
vided to hold on to to secure his safety while doing his work, by the neg- 
ligence of the owner or master, whose duty it was to use due care to provide 
and keep there good, safe, and strong becket ropes, were allowed to get and 
remain in a rotten, unsound, and unsafe condition, so that they were insuf- 
ficient to answer the purposes they were intended for, and by reason thereof 
gave way while libellant was using them in performance of his duties, and 
thereby he fell to the deck, broke his thigh, dislocated his elbow, and cut 
his head so that he will probably be disabled for life from the pursuit of 
his present calling; therefore, libellant sues for damages in the sum of 
$10,000." 

The courts of the United States in admiralty may, in their discre- 
tion, take jurisdiction in cases of complaints made by foreign sea- 
men. But the supreme court, in the case of The Belgenland, 114 
TJ. S. 355, 5 Sup. Ct 860, say that: 

"Circumstances often exist which render it inexpedient for the court to 
take jurisdiction of controversies between foreigners in cases not arising in 
the country of the forum; as where they are governed by the -laws of the* 
country to which the parties belong, arid there Is no difficulty in a resort to 
its courts. * * * The cases of foreign seamen suing for wages, or because 
of ill treatment, are often in this category; and the consent of their consul is 
frequently required before the court will proceed to entertain jurisdiction, 
not on the ground that it has not jurisdiction, but that, from motives of con- 
venience or international comity, it will use its discretion whether to exer- 
cise jurisdiction or not; and where the voyage is ended, or the seamen have 



Digitized by 



Google 



1012 VEDEBAL REPORTER, VOL 66. 

been dismissed, or treated with great cruelty, it will entertain Jurisdiction 
even against the protest of the consul." 

There are no treaty stipulations existing between the United 
States and the British government with regard to adjusting con- 
troversies arising between the master and crew, or other matters 
occurring on a British ship. In the absence of such treaty stipula- 
tions, on general principles of comity, the admiralty courts of this 
country will not interfere in such cases unless there is special rea- 
son for doing so, and will require the foreign consul to be notified; 
and, though not absolutely bound by, will always pay due respect 
to, his wishes as to taking jurisdiction. The Belgenland, supra. 

The libellant in this case is a British seaman on a British vessel. 
When six days out from Liverpool, England, bound for this port, 
he was seriously and permanently injured by a fall from the fore- 
yard of the vessel, where he was at work. He sues to recover 
damages for the injuries sustained by him, and also for expenses 
of his cure and subsistence; and he prays to be discharged, and for 
wages. This was the first port made by the vessel after the injury 
occurred. On arriving here, the libellant was placed in the United 
States marine hospital, where, under arrangements made by the 
master of the vessel, or by the consul, he has had medical care and 
attention, and has been subsisted, at the expense of the vessel. 
The voyage for which the libellant shipped has not ended. The 
libellant has not been dismissed, and he has not been treated with 
cruelty, so far as the court is advised. But it appears that the 
master has done what humanity and his duty required him to do 
towards alleviating the suffering and supplying the wants* of the 
unfortunate sailor. The vessel is now loading, and is destined 
for Great Britain. The British consul does not petition the court 
to take jurisdiction of the case; but, on the contrary, requests the 
court to decline to entertain jurisdiction of it, representing to the 
court that the ship is now loading, and is destined for Great 
Britain, whither she will soon sail; and that it is his purpose to 
send the libellant home on her, that he may have full opportunity 
at home to enforce any and all rights that he has in the premises. 

The rights of the parties are governed by the laws of Great 
Britain, to which country they belong, and there is no difficulty in 
a resort to its courts. As I have said, the voyage has not ended, 
the libellant has not been dismissed, or treated with cruelty; and 
the consul protests against the court entertaining jurisdiction in 
the case. It is the duty of the ship to pay the expenses of the 
seaman's cure (as far as cure is possible), care, and subsistence, and 
it is doing so. Under the British law it is its duty to take him 
back home if he is able to go, and the consul informs the court 
that his purpose is to send him back. If he is not able to be taken 
back, the British law provides for such contingency, specifies the 
rights of the seaman, and prescribes the duties of the master and 
the consul in such case, and the presumption is that those duties 
will be faithfully performed. The libellant is not entitled to be 
paid his wages now unless his relation to the ship has terminated, 
and it appears that it has not 
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Whether the libel can be maintained for the personal injury de- 
pends upon the British law, and I think that can better be deter- 
mined by the courts of Great Britain, to which country the parties 
belong. It seems to me that justice between the parties would be 
better subserved by this court declining jurisdiction and remitting 
the parties to their domestic and natural forum, the courts of their 
own country. But, whether this be so or not, there do not appear 
to me any special reasons for this court to entertain jurisdiction, 
but rather thati from motives of international comity and good 
policy, this court should decline to exercise jurisdiction in the case. 

'The jurisdiction will, In the discretion of the court, be declined in suits 
between foreigners, where it appears that justice will be as well done by re- 
mitting the parties to their home forum." The City of Carlisle, 39 Fed. 815. 

The libel is therefore dismissed. 



JERVEY v. THE CAROLINA et al. 
(District Court, B. D. South Carolina. March 15, 1895.) 

1. Maritime Tort— Admiralty Jurisdiction. 

An illegal seizure of a vessel while lying at the dock is a maritime tort, 
giving a district court jurisdiction in admiralty of a libel to recover her. 

2. Interstate Commerce — Interference with — Seizure op Boat Trans- 

porting Liquor at Night. 

"Dispensary Act" S. C. Jan. 2, 1895, § 38, declaring that any boat or other 
conveyance transporting liquors at night, other than regular passenger or 
freight steamers and railroad cars, 'shall be liable to seizure and confisca- 
tion, is, in the case of a boat bringing liquor from another state, void, as an 
interference with interstate commerce. 
8. Same— Effect of Wilson Act. 

The Wilson act of August, 1890, merely declared that imported packages 
of intoxicating liquor should, on their arrival in the state, become subject to 
the police power, equally with liquor produced therein, and gave no power 
to seize a boat having on board liquor which it had brought from another 
state. 
4. Courts— Conflict of Jurisdiction. 

The mere fact that a constable without process or warrant has seized a 
boat under Act S. C Jan. 2, 1895, declaring that any boat transporting liq- 
uor at night shall be liable to seizure and confiscation, presents no conflict 
of jurisdiction on the owner libeling it and therefore no reason why the 
federal court should remit him to the state court for his remedy. 

Libel by Joseph E. V. Jervey, Sr., against the schooner Carolina 
and M. T. Holley, Sr. 

J. P. K. Bryan, for libelant. 

W. A. Barber, Atty. Gen. S. C, C. P. Townsend, and W. Gibbes 
Whaley, for defendant Holley. 

BRAWLEY, District Judge. The schooner Carolina, a vessel of 
the United States, whereof Joseph E. V. Jervey, Sr., is owner, and 
which is duly enrolled and licensed for the coasting trade under the 
laws of the United States, sailed from the port of Savannah, in the 
state of Georgia, on the 18th day of February, 1895, and, crossing 
the bar of Charleston about 9 o'clock on the night of the 25th Febru- 
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ary, reached Palmetto wharf about 3 o'clock on the morning of the 
26th, having on board six packages marked "whisky," and twenty-six 
packages marked ''vinegar," which investigation proved to contain 
whisky. While lying in the dock, and before her cargo was un- 
loaded, she was seized by M. T. Holley, Sr., chtef constable of the 
state of South Carolina, under section 38 of the act of the general 
assembly of said state approved January 2, 1895, commonly known 
as the "Dispensary Act," which section is as follows: 

"Sec. 38. Any wagon, cart, boat or other conveyance transporting liquors at 
night, other than regular passenger or freight steamers and railway cars, 
shall be liable to seizure and confiscation, and to that end the officer shall 
cause the same to be duly advertised and sold, and the proceeds sent to the 
state commissioner." 

A libel in rem in a cause of possession was filed by Jervey, as 
owner, on the 27th of February. The -answer of the defendant 
Holley, by the attorney general of South Carolina, filed March 5, 
1895, avers that the seizure was lawful, and denies the jurisdiction 
of this court Theodore G. Barker, intervening for Ms interest, 
claims that he advanced to Jervey the purchase money of said 
schooner, taking a mortgage thereon, which has been duly enrolled; 
that a balance of $560, with interest thereon from March 31, 1891, 
remains unpaid; and that by the stipulations of said mortgage the 
title to said schooner has vested in him. 

The first question to be considered is that of jurisdiction. *The 
constitution of the United States provides (article 3, § 2): "The 
judicial powers shall extend to all cases of admiralty and maritime 
jurisdiction." This clause, imputed to Charles Pinckney, was ac- 
cepted by the framers of the constitution without debate and with- 
out dissent The most vigilant defenders of the rights of the states, 
and the most jealous upholders of the rights of the people, intent 
upon preserving to them the right of trial by jury, and protection to 
person and property, and providing for its administration according 
to the course of the common law in all the material subjects of 
litigation, conceded to the courts of the United States jurisdiction 
in all admiralty and maritime cases, without exception as to subject 
or place. The intent of the framers of the constitution manifestly 
was to secure perfect equality in the rights and privileges of the 
citizens of the different states, not only in the laws of the general 
government, but in the mode of administering them. The sea be- 
longs to no state. It is the joint property of the nations. And 
as the tranquillity, reputation, and intercourse between citizens of 
different states and foreign nations would be affected by admiralty 
decisions, it is essential that they should be uniform, and no uni- 
formity could be expected if there were as many independent juris- 
dictions as there are distinct states. By the judiciary act of 1789 
(Rev. St § 563) congress vested this entire grant of judicial power 
in the district court: "The district court shall have jurisdiction 
of all civil causes of admiralty and maritime jurisdiction, saving 
the suitors in all cases the right of common law remedy when the 
common law is competent to give it, and such jurisdiction should 
be exclusive." 
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The supreme court of the United States, in The Moses Taylor, 4 
Wall. 430, declares the reason why this grant should be exclusive: 
"Because it connects itself with diplomatic relations and duties to 
foreign nations and their subjects, with great interests, foreign and 
domestic, of navigation and commerce." And in The Belfast, 7 Wall. 
. 643, it declares that the saving clause in this section operates as a 
privilege to the suitor to invoke a common-law remedy at his elec- 
tion. "It is to suitors, and not to state courts, nor to the circuit 
courts of the United States." Examined carefully, it is evident 
that congress intended by that provision to allow the party to seek 
redress in the admiralty if he saw fit to do so, but not to make it 
compulsory in any case where the common law is competent to give 
him a remedy, etc. And, comparing the common-law remedies, the 
court says: "But there is no form of action at common law which, 
when compared with the proceeding in rem in admiralty, can be 
regarded as a concurrent remedy;" and, referring to the question 
again, in Moran v. Sturges, 154 U. S. 276, 14 Sup. Ct. 1019, the court 
says: "This act saves to suitors in all cases the right of a common- 
law remedy where the common law is competent to give it;" that is, 
not a remedy in the common-law courts, but a common-law remedy. 
Suitors are not compelled to seek such remedy if it exist, nor can 
they, if entitled, be deprived of their right to proceed in a court of 
admiralty. 

It being the manifest intention of the framers of the constitution 
to create a tribunal in the interest of commerce, and for its safety 
and convenience for the speedy decision of controversies where 
delay would be ruinous, and this court having been created with a 
jurisdiction, on inal, instant, plenary, and exclusive, it remains to 
consider whether this cause falls within its cognizance. Here is a 
schooner, duly enrolled as a United States vessel, sailing from the 
port of a neighboring state, over the high seas, laden with an undis- 
charged cargo, her transit completed, but, until discharged, still 
occupied in the business of navigation, seized without a warrant 
or other process of law. In determining the jurisdiction of a court in 
admiralty, locality is the primary question, and the ship or vessel, 
in its uses, forms the central point, for the great interests of com- 
merce are affected by such instruments, and these interests become 
subject to the regulations of maritime law, called maritime because 
the sea is the place of its operation. Says Justice Story in De Lovio 
v. Boit, 2 Gall. 398, Fed. Cas. No. 3,776: "These words include juris- 
diction of all things done upon or relating to the sea, or, in other 
words, all transactions and proceedings relating to commerce and 
navigation and to damages and to injuries upon the sea." And Justice 
Clifford in Ex parte Easton, 95 U. S. 68: "It may now be said with- 
out fear of contradiction that it extends * * * to civil marine 
torts and injuries, * * * illegal dispossession or withholding 
of possession from the owners of ships, * * * municipal sei- 
zures of ships," etc. "Petitory as well as possessory suits are cases 
of admiralty and maritime jurisdiction. They may be brought in 
all cases to reinstate the owners of ships who have been wrongfully 
deprived of their property." Ben. Adm. pp. 176, 177, § 811; Hen. 
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Adm. p. 38. Torts on navigable waters of the United States are 
cognizable in admiralty. The test is locality. The Slavers, 2 Wall. 
383. "We reaffirm the rule that locality is the true test of admiralty 
cognizance in all cases of marine torts, that if it appears as in cases 
of collision, * * * illegal dispossession of ships, * * * that 
the wrongful act was committed on navigable waters within the 
admiralty and maritime jurisdiction of the United States, then the 
case is one properly cognizable in the admiralty ." The Belfast, 7 
Wall. 640. Jurisdiction in torts "depends entirely upon locality. 
If the wrong be committed on the high seas, or within the ebb and 
flow of the tide, it has never been disputed that they come within 
the jurisdiction of that court Even Lord Coke declares 'that of 
contracts, pleas, and querels made upon the sea, or any part there- 
of which is not within any county, the admiral hath, and ought to 
have, jurisdiction.' " Philadelphia, W. & B. R. Co. v. Philadelphia 
& H. S. Towboat Co., 23 How. 215. "Nor is the term 'tort/ when 
used in reference to admiralty jurisdiction, confined to wrongs or 
injuries committed by direct force, but it includes wrong suffered 
in consequence of the negligence or malfeasance of others, where the 
remedy in common law is by an action on the case." Leathers v. 
Blessing, 105 U. S. 630. In this case the only question raised was 
as to jurisdiction. The steamboat was lying at a wharf, securely 
moored thereto, with one of her gang planks out, and resting on the 
shore; and the libelant, having business on the boat, went aboard, 
when a bale of cotton fell upcn him, breaking his leg. The court 
held that the fact that the boat was moored, and her gang plank 
ashgre, did not make her a part of the land, or deprive her of the 
character of a water-borne vessel. Among the latest cases is that 
of Vanderbilt's yacht seized by the collector of the port of New York 
for nonpayment of duties, reported in Re Fassett, 142 U. S. 484, 
12 Sup. Ct 295, where the court uses this language: "The subject- 
matter of this libel is a marine tort, cognizable in a case of posses- 
sion in admiralty by any district court of the United States which 
finds the vessel within the territorial limits of its process," and 
cites with approval The J. W. French, 13 Fed. 916, which was a case 
for restitution of a vessel seized and held under laws of the state 
of Virginia, which were held void. 

It being clear that the conduct complained of is, if illegal, a 
marine tort, committed upon a vessel of the United States, and 
lying in the waters of the United States, this court cannot, con- 
sistently with its duty, refuse the jurisdiction with which it is 
clothed by the constitution and laws, where its aid is invoked by 
a party entitled to demand it Its powers are limited to the in- 
quiry and decision of the single question whether the seizure of 
the vessel under the circumstances was legal or illegal. It can- 
not pass upon the validity or invalidity of those police regulations 
whereby the state may undertake the control of the liquor traffic 
upon its soil. Between the citizens, claiming the right to sell 
liquor as "an inalienable right," and the state, asserting by strenu- 
ous legislation its right to a monopoly of that traffic, this court 
cannot interfere; nor, in the exercise of its function as a court of 
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admiralty, can it inquire what disposition is made of a cargo of 
liquor after it is landed. Whether it can be confiscated to the use 
of the state, and dispensed to its citizens, or whether it shall be 
poured out into the streets as a noxious poison, are questions solely 
for the determination of the proper authorities of the state; but 
every voyage of a vessel between' two or more states is subject to 
the admiralty jurisdiction, and not to any state legislation. Vessel 
and cargo are agencies and articles of commerce, which, by the very 
terms of the constitution (article 1, § 8), are subject to the exclusive 
regulation of congress; and, until congress exercises such powers, 
all commerce between the states is free. This includes both trans- 
portation and commodites, with the single exception of nitro- 
glycerine and other explosives, of which, by special act, the states 
may prohibit the introduction, sale, use, or consumption within 
their limits. That distilled liquor is a lawful article of commerce 
has been repeatedly decided by the courts of the United States; 
and the state of South Carolina, which is, perhaps, the largest 
wholesale and retail liquor dealer upon the Continent, does not 
controvert that fact. The offense charged and penalty denounced 
against this vessel is that she transported this liquor in the night- 
time. If it was a lawful article of commerce, can it be made an 
offense that this vessel, sailing upon the high seas, should avail her- 
self of the lighthouses and range lights which the wisdom and be- 
neficence of the government have provided in the interest of com- 
merce? I have been but lately in the island of Cuba, which is held 
in the iron grasp of Spain. There are no lights there to guide the 
mariner to safe anchorage, and all vessels are forbidden to enter 
port at night; but despotic power holds with equal hand both 
great and small. Here it is the small and weak against which pen- 
alties are denounced; the great steamship comes and goes with 
impunity. Scarcely a week passes but there are reported seizures 
of liquor landed from steamships and railroad cars, but it is not 
contended that such steamships or cars are liable to confiscation. 
How, then, can this discrimination against sailing vessels in favor 
of other agencies of transportation be sustained? It is unnecessary 
to consider whether such discrimination is not obnoxious to the 
fourteenth article of the constitution of the United States, which 
secures to all citizens "the equal protection of the laws"; to the 
twelfth section of the bill of rights in the constitution of South 
Carolina, which forbids any "restraints or disqualifications in re- 
gard to any personal rights than such as are laid upon others under 
like circumstances." It will be considered simply in its aspect as 
a regulation of commerce, which is reserved by the constitution 
to the government of the United States. In Railroad Co. v. Husen, 
95 U. S. 465, the supreme court considered and declared void a 
statute of the state which prohibited the driving or conveying any 
Texas cattle into the state. "Transportation," says Justice Strong 
(page 470), "is essential to commerce, or rather it is commerce it- 
self, and every obstacle to it, or burden laid upon it, by legislative 
authority, is regulation." Henderson v. Mayor of New York, 92 
U. S. 260, declares void a statute of New York requiring the master 



Digitized by 



Google 



1018 FEDERAL REPORTER, VoL 66. 

of every vessel, within 24 hours of the landing of every passenger, 
to pay a commutation tax or give a bond to indemnify the state 
against any burden for the relief of indigent passengers. Says 
Justice Miller (page 271): "Nothing is gained in the argument by 
calling it the police power. It must occur very often that the shad- 
ing which marks the line between one class of legislation and an- 
other is very nice, and not easily distinguishable. But, however 
difficult this may be, it is clear from the nature of this complex 
government that whenever a statute of a state invades the domain 
of legislation, which belongs exclusively to the congress of the 
United States^ it is void, no matter under what class of powers it 
may fall, or hdw closely it may be allied to powers conceded to 
belong to the states." In the last expression of the supreme 
court on this subject (Brennan v. City of Titusville, 153 U. S. 289, 
14 Sup. Ct 820) the opinion of the supreme court of Pennsylvania 
sustaining an ordinance imposing a license tax upon drummers 
was reversed, and Justice Brewer, delivering the opinion of the 
court, says: "Even if it be that we are concluded by the opinion 
of the supreme court of the state that this ordinance was enacted 
in the exercise of police power, we are still confronted with the 
difficult question as to how far an act held to be a police regula- 
tion, but which affects interstate commerce, can be sustained." 
And his conclusion is that "it is settled that nothing which is a 
direct burden upon interstate commerce can be imposed by the 
state without the assent of congress, and that the silence of con- 
gress in respect to interstate commerce is equivalent to a declara- 
tion on its part that it shall be absolutely free." Any other view 
would defeat the object desired. When the constitution was 
adopted, the necessity for uniformity of regulations in all that con- 
cerned the transportation and exchange of commodities led to the 
conferring of the power to regulate commerce upon congress; oth- 
erwise there would be no security against conflicting regulations 
of the different states. If the state of South Carolina can dis- 
criminate among the classes of vessels which may enter her ports 
with merchandise, and the time when they shall enter, other states 
may discriminate in favor of their own products, and as to the 
class of vessels that may transport them, and there would be no 
limit to conflicting and discriminating state legislation. 

The decisions of the supreme court on this subject have been so 
recently set forth in the able opinion of the circuit judge within 
this jurisdiction, in the habeas corpus Case of Jervey, 66 Fed. 957, 
that it would be a work of supererogation to make further com- 
ment thereon. Inasmuch, however, as the learned assistant to 
the attorney general has pressed upon the court the view that the 
Wilson act (August, 1890) has made a radical change in the law 
respecting interstate commerce, it may be well to consider the 
effect of that legislation. This act did no more, and purported to 
do no more, than to declare that imported packages of intoxicating 
liquor should, upon their arrival in the state, become subject to 
the police power equally with liquors produced therein. The su- 
preme court had decided in Leisy v. Hardin, 10 Sup. Ct. 681, that 
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such imported packages could be sold when domestic liquor could 
not be sold. The Wilson act puts both upon the same plane; it 
does not prohibit importation; it leaves commerce free and un- 
trammelled as before. In construing said act the supreme court 
in Ee Rahrer, 140 U. S. 564, 11 Sup. Ct 865, says: "Congress did 
not use terms of permission to the state to act, but simply removed 
an impediment to the enforcement of the state law in respect to 
imported packages in their original condition, created by the ab- 
sence of a specific utterance on its part It imparted no power to 
the state not then possessed, but allowed imported property to 
fall at once upon arrival within the local jurisdiction." The court 
had previously decided in Bowman v. Railway Co., 8 Sup. Gt. 689, 
that "the power to regulate or forbid the sale of a commodity, 
after it has been .brought into the state, does not carry with it the 
right and power to prevent its introduction by transportation from 
another state." This decision is unaffected by the Wilson act, 
or by any decisions made since its passage. In the sense of the 
statute under consideration, there was no introduction and ar- 
rival of packages of liquor aboard this schooner. The proof of- 
fered by the state shows that the schooner had cut her lines, and 
was leaving the dock, when a pistol shot was fired across her, and 
she was seized by the constables. Not a single package had been 
discharged. But for such arrest she* would have been free, upon 
finding that her cargo could not be landed, to carry it back to the 
place of shipment or to another market Wherever ships float and 
navigation aids commerce they are under the protection of the law 
which declares that commerce must be free. It is true that the 
schooner was a small one, but she was not much smaller than that 
in which Columbus sailed to the discovery of this continent, and 
larger than that in which the Vikings crossed. This court knows 
of no law which permits it to discriminate as to the size of vessels 
entitled to invoke its protection; and the learned counsel for the 
state, whose research has known no limit, presents no authority 
for such discrimination. He has presented the case in another 
aspect, which demands consideration. He asks that this court 
should stay its hand, and allow the libelant to seek his remedy in 
the courts of the state. In support of this view he relies upon 
the case of Taylor v. Carryl, 20 How. 616. In that case the vessel 
had been seized under a process of foreign attachment, issued from 
a state court in Pennsylvania. The sheriff was in possession, and 
a motion was pending for a sale. Under such circumstances the 
court held (Chief Justice Taney and three other justices dissenting) 
that it would relinquish its jurisdiction in favor of the state court 
already in possession of the property. He also cites the case of 
Moran v. Sturges, 154 U. S. 257, 14 Sup. Ct. 1019. In that case 
proceedings had been commenced in the supreme court of New 
York, and a receiver appointed of a corporation organized under 
the laws of that state. Libels against certain towboats, the prop- 
erty of this corporation, were filed subsequent to the appointment 
of the receiver, when an injunction restraining libelants was is- 
sued by the supreme court (19 N. Y. Supp. 565), which was af- 
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firmed by the court of appeals (32 N. E. 623). Upon appeal to the- 
supreme court of the United States these proceedings were set 
aside, and the jurisdiction of the United States district court as- 
serted to be exclusive, the state court being without jurisdiction 
as to maritime liens. The principle upon which the court acted in 
Taylor v. Carryl in relinquishing its jurisdiction to the state court 
was simply a rale of comity, as has been repeatedly asserted in 
comments N ug9ii that decision. There is a comity between courts,, 
and there is what is known as a comity of nations, which leads 
one country to give effect within its territory to certain laws and 
institutions of another state as a matter of courtesy; and so, where 
there are two courts of concurrent jurisdiction, it is customary and 
courteous for one court to abstain from interference with that 
which first obtains jurisdiction. 

In this case there was no process in the state court, no warrant. 
The constable seized with a strong hand, dispossessed the owner, 
and was proceeding summarily to confiscate. There is, therefore, 
no conflict of jurisdiction between the judicial tribunals of the 
state and of the United States. It is not a question of comity, but 
of duty. This court, assumes that the courts of the state would 
not refuse relief to any citizen entitled to their protection, but the 
delays unavoidably incident to courts of common law in their rules 
and mode of proceeding are ofttimes equivalent to a denial of jus- 
tice, and for this reason, in the great majority of cases, seafaring 
men seek their remedies in the courts of admiralty. Having a 
choice of jurisdiction, the libelant has sought his remedy in this 
court. The court has no option to grant or withhold relief in a 
case clearly within its jurisdiction. It is adjudged that so much 
of the act of January, 1895, under which this vessel was seized, is 
null and void as an interference with interstate commerce, and 
that the libelant is entitled to a decree for possession and for his 
costs. 



THE CHARLES H. TRICKEY. 

SARGENT et aL v. SARGENT. 

(Circuit Court of Appeals, First Circuit February 16, 1895.) 

No. 86. 

1. Collision between Sailing Vessels— Duty to Keep Away. 

Where a schooner sailing closehauled, with the wind on her starboard' 
side, collided with a vessel sailing free, with the wind on her port side, 
held^ that the latter was solely in fault, it appearing that she violated her 
duty to keep out of the way, by luffing so as to strike the former, which 
held her course, until the instant before collision. 

2. Same— Evidence. 

Where there is an Irreconcilable conflict in the evidence of the crews of 
the colliding vessels, the testimony of disinterested witnesses on other 
vessels, in a position to see what took place, should govern the case. 

Appeal from the District Court of the United States for the- 
District of Maine. 
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This was a libel by Wyer G. Sargent and others, owners of the 
two-masted schooner Governor, and Wyer G. Sargent & Sons, as 
owners of her cargo, against the three-masted schooner Charles H. 
Trickey (Horace M. Sargent, claimant), to recover damages for a 
collision. The district conrt dismissed the libel, with costs, and 
the libelants appeal. 

Eugene P. Carver (Edward E. Blodgett, on the brief), for appel- 
lants. 

Benjamin E. Thompson, for appellee. 

Before PUTNAM, Circuit Judge, and NELSON and ALDRICH, 
District Judges. 

NELSON, District Judge. This was a libel for a collision be- 
tween the two-masted schooner Governor and the three-masted 
schooner Charles H. Trickey, which occurred off the coast of Cape 
Cod, in the vicinity of Nauset Light, on the evening of the 25th 
of August, 1893, and resulted in the sinking of the Governor and 
the total loss of the vessel and her cargo. The Governor was 
sailing closehauled, with the wind on her starboard side. Her 
course was S. by W. The Charles H. Trickey was running free, 
with the wind on her port side, and she was steering N. by W. 
In these positions of the two sailing vessels, the Governor close- 
hauled, with the wind on the starboard side, and the Charles H. 
Trickey running free, with the wind on the port side, the right of 
way belonged to the Governor, under clauses (a) and (c) of article 14 
of the sailing rules, and the Charles H. Trickey was bound to keep 
clear of her, or show a sufficient excuse for not doing so. She 
alleges as such excuse that the relative positions of the two vessels 
were such that, if both had held their courses, they would have 
gone clear; but that immediately before the collision the Governor, 
being the leeward vessel, suddenly changed her course by luffing 
across her bow; that she made no change of course; and that this 
action on the part of the Governor was the sole cause of the colli- 
sion. The contention on the part of the Governor, in which she is 
sustained by the testimony of all the men on board of her, is that 
she made no change of course whatever before the collision; that 
the Charles H. Trickey was seen on her port or lee bow, showing 
her green light, she showing her red light to the Charles H. Trickey; 
that the latter vessel then kept off showing her red light, and 
-as she came nearer, and was only a short distance away, she luffed 
and showed her green light again, and on that course struck the 
Governor on the port side. On the part of the Charles H. Trickey, 
it is claimed, and in this she is borne out by the testimony of the 
men on board, that the Governor was on her starboard or lee bow, 
showing her green light; that the vessels were passing green to 
green, so that no collision was possible if each had held her course; 
1hat she made no change of course, and none was necessary on her 
part in order to go clear; that, immediately before the vessels 
struck, the Governor changed her course and luffed across her 
bow; and that this was the cause of the collision. 
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If the judge of the court below had decided this case upon the 
degree of credibility to be given to the witnesses from the two 
vessels called by the respective parties, we should have no thought 
of disturbing his finding in favor of the Charles H. Trickey. But 
the court below, without attempting to reconcile the opposing testi- 
mony, or to decide which set of witnesses was the more truthful 
and reliable, based its decision upon the testimony of the master 
and mate of the Break of Day, a schooner which was sailing in 
company with the Governor, and in the same direction, and was 
^t the time a short distance to the leeward of the Governor, in a 
position where in the dusk of the evening the colliding vessels were 
in plain sight There is no question made as to the opportunity 
which these men had to witness the occurrence, or as to the relia- 
bility of their testimony, each party relying upon their testimony 
in support of their, respective claims. The court below held that 
their statements of what they saw confirmed the theory of the 
Charles H. Trickey. We do not so read their depositions. They 
both contradict the men on the Charles H. Trickey and confirm 
those on the Governor, in respect to the change of course on the 
part of the Charles H. Trickey. They both agree that that vessel, 
as she approached the Governor, luffed two points, and on that 
course struck the Governor. Neither of them observed any change 
of course by the Governor. It is true they say that they saw the sails 
of the Governor shaking in the wind, but we think it is manifest 
from their depositions that the shaking of the sails was at the 
very moment before the blow, after the wheel was abandoned and 
the vessel would necessarily come up into the wind. We think 
the only result of the testimony of these two men is to confirm the 
Governor, and contradict the theory advanced by the. Charles H. 
Trickey. The Governor's case is also confirmed by the master of 
the schooner Nellie Grant, which was sailing in the same direction 
and on the same course with the Charles H. Trickey, and which 
passed to the leeward the Governor going north a few minutes 
before the collision. This witness did not see the collision, but 
he looked back after the collision, and saw the Charles H. Trickey 
near the place where it occurred. This witness states that the 
Charles H. Trickey was sailing right in the wake of the Nellie 
Grant, and this would bring the Charles H. Trickey to the lee- 
ward of the Governor, which is entirely in conflict with the theory 
advanced by the Charles H. Trickey, that she was the windward 
vessel. We agree that, in the sharp conflict of the evidence com- 
ing from the crews of the two vessels, the testimony of the disinter- 
ested witnesses from the Break of Day and Nellie Grant should 
govern the case, and this testimony is clearly and explicitly in 
favor of the Governor. The angle of two points in the courses on 
which the vessels were sailing would necessarily bring the green 
light of the Charles H. Trickey on the port bow of the Governor, 
if the latter was the windward vessel. The lookout on the Charles 
H. Trickey was a boy 16 years old, with little experience at sea. 
The two vessels were approaching each other at a speed of 12 or 
13 knots an hour, — a mile in five minutes or less. It is much 
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easier to believe that the light seen over the starboard bow of the 
Charles H. Trickey was the green light of the Break of Day, which, 
upon the testimony of her master, was an eighth of a mile to lee- 
ward of the Governor, and in the exact position in which the evi- 
dence of the Charles H. Trickey places the green light of the 
Governor, or that the men in charge of the navigation of the 
Charles H. Trickey failed to see in season the red light of the 
Governor, or that they did not make sufficient allowance for the 
rapidity of the approach of the two vessels, than that the Governor, 
under the charge of an experienced and intelligent master, and 
having the right of way, should luff an eighth of a mile out of her 
course across the bow of the other vessel, in the manner claimed 
here. We are of. opinion that the collision was caused solely by 
the fault of the Charles H. Trickey. 

Reversed, and the case remanded, for further proceedings in 
conformity with this opinion. 
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